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PUBLISHERS’ NOTE 


The time-span for completion of volumes 1 to 6 ranges over about S years. 
The laws—^legislative -as also judge-made—^these days, more particularly 
those concerning direct taxes, are ever “changing”. Not only the incessant 
changes have been effected through legislative process, but also a perennial 
flow of judicial pronouncements has poured in unabated. It was, therefore, 
thought immensely desirable to update the legal discussion in all the volumes 
1 to 6 by bringing out a supplementary volume 7, which has kept the same 
style and features throughout. This volume 7 is self-contained and sejf- 
compr^ensible one. The Authors have left no stone unturned for enhancing 
the usefulness of the earlier volumes by incorporating, in this volume 7, 
every relevant material at the appropriate place. 

lire much-awaited Direct Tax Laws (Amendment) Bill, 1987, was intro¬ 
duced in Lok Sabha and was hurriedly passed by both Houses of Parliament. 
It was only on 24th January, 1988, that that Bill was given assent to by 
the President and it has become Act No. 4 of 1988. 

To increase its utility immensely for its readers, the Authors have done 
their best to thoroughly and exhaustively aimotate the Direct Tax Laws 
(Amendment) Act, 1987 (4 of 1988), and the same has been incorporated 
in this volume so as to apprise its readers of the latest development in the 
legislative process. 

Calcutta 

31st January 1988^,: 


Eastern Law House Private Ltd 
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.. 6042 

err V Joy P. Jacob, (1985)151 ITR 19 (Ker) .. 6037 
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err V K.D.P.M. Board, (1986)157 ITR 247 (AP) .. 6568 
err V KMW Johnson Ltd., (1987)59 CTR (Cal) 160 .. 6183 
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OT r Laxaaaa Sfatgh, (1986)159 tlR 983 (Rai) ... 5895 



TABLB OP CASES 


Xfi 


err V iMxmi Developo^t Co., (1987)34 Taxman 367 (MP) .. 5895, 6250 
err V Laxmi Dyaing * Fiaiahing Factory, (1987)164 ITIt 789 (Puoj) .. 6537, 
6541. 6658, 6678 

err V Laxmi Rice MDla. (1987)164 ITR 571 (MP) .. 6047, 6545. 6556 
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err (Addl.) V Madan Lai Jain A Sons, (1983)140 riR 200 (Del) .. 6258 
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AMENDMENTS EFFECTED BY 
THE DIRECT TAX LAWS (AMENDMENT) ACT. 1987 




_ LATEST ABIENDMENTS EFFECTED BY 

THE DIRECT TAX LAWS (AMENDMENT) ACT, 1987, 
FULLY AND EXHAUSTIVELY ANNOTATED 

Need.—^When the printing of this Volume was near-completion, abruptly 
on 11-12-1987, the much-awaited Bill titled “The Direct Tax Laws (Amend¬ 
ment) Bill, 1987” was introduced in Lok Sabha, having the following 
‘STATEMENT OF OBJECTS AND REASONS’: 

‘The Income-tax Act, 1961, had become quite complex due to a series of 
changes made over a period of twenty years. It has also become essential to 
increase the cost of evasion for persons trying to evade paying their taxes, la 
the light (tf the experience gained in the working of the Act the Government 
resolved to rewrite the direct tax laws. Accordingly, based on the reconunen- 
dations of a Committee, a Discussion Paper on Simplification and Rationalisa¬ 
tion of Direct Taxes was laid before Parliament on 14-8-1986. In the light 
of the response received from Members of Parliament, economists, Chambers of 
Commerce and industry and individual taxpayers, amendments in the Direct Tax 
Laws have been proposed. 

2. The main objectives of the Bill and the directional changes to achieve 
those objectives are'as under:— 

({) to simplify the law and procedures relating to direct taxes in keeping 
with the policy of reposing trust in the taxpayers so as to encourage 
voluntary ctanpliance. It is, therefore, proposed to make a total shift 
frcan the concept of assessment of income to the concept of determina¬ 
tion of additional tax or refund, as the ease may be. In view of the 
proposed amendments, no assessment order will generally be required 
to be passed once acknowledgment of return of income is issued. 
However, if a return of income is scrutinised, the process of investi¬ 
gation will be initiated within the same financial year or within a 
period of six months, from the date of filing the return, whichever 
IS later; 

(tt) to ratfonalise the scheme of taxation of income and to ensure that 
the income earned during the same period by the same category of 
taxpasrers is subjected to tax at the same rate, it is proposed to eharg» 
income-tax uniformly in a financial year in resp^ of the inccme 
of the preceding year ending 31st March which happens to be the 
accounting year followed by a large majority of taxpiqmrs; 

{Hi) to Misure, as far as possible, taxation of real income consistent with 
promoting economic and social objective. It is, tiierefore, proposed to 
(unit a large number of artificial deductions on the one hand, and the 
disallowance of business expenditure actually incurred on the other. 
The existing ceiling on allowance of remuneration paid to the directors 
and emplcqrees of the companies as also the expenses on the bonus 
are proposed to be revised; 
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(<v) to inereMe ths cost of oroidsnoe axid prosido offeetivo dotomiiee 
•gsinst OTMion. It is now proposed to impose • mandatory additional 
tax upto the extent of 80 per cent of the concealed income in the 
event of aiw concealment of income; 

(e) to make the tax law effecti^ by pretmntinx leakage of reveuae through 
inatnunentalities of numerous taxable entities. It is now proposed to 
build disincentive for formation of trusts and associations of persons 
only as instruments of tax avoidance, by taxing these entities at the 
maximum marginal rate while taking care that the expenditure on 
charitable objects by trusts, etc. are encouraged. Further, the interest 
of smaller associations of persons has been protected; 

(«i) to remove uncertainties in the matter of assessments by cutting down 
areas of subjective decisions of tax autiiorities, to ensure uniform 
treatment of persons similarly placed and to reduce litigation. The 
existing provisions which give the assessing authorities discretionary 
powers to levy penalties as well as interest for the same default is 
now sought to be replaced by a system of mandatory interest to com* 
pensate the Government for loss of revenue and also to deter the 
assessee from repeatedly committing the default; and 

{vii) to ensure uniformity to the extent possible in the provisions of the 
three direct tax laws to pave the way for enactment of a single 
Direct Taxes Code. The procedural provisions and the provisions deal¬ 
ing with jurisdiction, interest, penalties and prosecutions in the 
Wealth-tax Act and the Gift-tax Act are proposed to be amended so 
as to bring them in line with the corresponding provisions in the 
Income-tax Act’. 


The Bill was -too-much bulky in as much as it ran into 133 pag(», con¬ 
taining 189 clauses seeking to amend the Income-tax Act, 1961, the 
Wealth-tax Act, 1957, the Gift-tax Act, 1958, and the Companies (Profits) 
Surtax Act, 1964. Altiiough the Bill sought to effect basic and revolutionary 
•changes having far-reaching consequences, it was passed hurriedly without 
any deliberation as is evident from the fact of its passage by Lok Sabha 
on 15-U-1987 and by Rajya Sabha the next day, which was the h»t day 
of its Session. The BiU has been turned into an Act on assent having been 
given by the President on 24th January, 1988. 

The hugeness of the Direct Tax Laws (Ammidmmit) Act, 1987 (4 of 
19IU1) is evident from the fact that as many as 177 changes/altorations 
{consisting of 85 amendments; 44 omissions; ^2 substitutions; and 16 inser¬ 
tions] ha^ been effected by it oi^y in the Income-tax Act, 1961. 

As moM the ssftsitantial changes/altorations effected by the said Act 
are to come into fence with ^ect from 1-4-1989, i.e., for and from assess¬ 
ment year 1989*90, it was thought fit and proper to deal with the changes 
exhaiistivdy givteg annotations at the beginning. 

X lt aeelimt 2 al DTKA) Act, 1987: 

tijon 2 of the Direct Tax Laws (Amendment) Act, 1987, makes ammid- 
ments ^ronghout the 1961 Act by substituting new authorities, with effect 
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from 1>4*1988, in place of the mdsting authorities. The said section 2 
reads as under:— 

*2, Substitution new anthovitics.—^In the Income-tax Act, 1961 (43 
of 1961) (hereafter in this CSiapter referred to as the Income-tax Act), 
save as otherwise expressly provided in this Act, and unless the context 
otherwise requires, the references to any authority specified in column (1) 
of the Table below shall be substituted with effect from the 1st day of 
April, 1988, by the references to the authority or authorities specified in the 
corresponding entry in column (2) of the said Table, and such consequential 
changes as the rules of grammar may require, shall also be made: 

Table 

( 1 ) ( 2 ) 

Director of Inspection Director-General or Director 

Deputy Director of Inspection Deputy Director 

Assistant Director of Assistant Director 

Inspection \ 

Commissioner Chief Commissioner or 

Commissioner 

Inspecting Assistant Deputy Commissioner 

''uinmissioner 

Appellate Assistant Deputy Commissioner 

Commissioner (Appeals) 

Income-tax Officer Assessing Clfficer: 

Provided that nothing contained in this section shall apply to the refer¬ 
ences to “Commissioner” occurring in sections 24SD, 253, 256, 263 and 
264.’. 


ANNOTATIONS 


Rcdesignation of income-tax authorities,—Section 2 the DTL(A) Act, 
1987, has made provisions for redesignation of the existing income-tax 
autiiorities as under:— 


Existing mcome-tax authority 


_( 1 )_ 

Director of Inspection 
Deputy Director dt Inspection 
Assistant Directtir iff Inq>ection 
CommisrionBr 

In^Nxtiog Assistant CcmunissiQner 
Apprikte Assistant Ckmurmuioner 
Inisonte-tax 


Rede^gnated income-tax 
authority 

( 2 ) 

Director-General or Director 
Deputy Director 
Assistant Director 

Oiief Commissioner or COmmisrioner 
Deputy Commissioner 
Deputy Ccunmisrioiier (Apfiuals) 
Assessing Qttcer 
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As a result of the above section 2, througbont tbe Income-tax Act, 1961, 
subject to the excq)tions exprrasly made and nidess the subject otherwise 
requires, the redesignated income-tax aothimity is to be read for the existing 
income-tax authority, with effect from 1st Ajpril, 198S. 

The proviso to the above section 2 specifically provides that nothing 
contained in that section is to apply to^ references to ‘Gommisrioner^ 
occurring in section 245D [which lays down the procedure on recdpt of 
a settlement application under section 245C]; sectimi 253 [which relates to 
appeals to the Af^ellate Tribunal]; section 256 [which relates to statement 
of case to the Hi^ Court]; 263 [which deals with revision of orders pre¬ 
judicial to the revenue]; and section 264 [which deals with revision of other 
orders]. 

Pages 5-21: section 2: 

Amendment of section 2^.^—^By section 3 of the DTL(A) Act, 1987, sec¬ 
tion 2 has been amended, save as otherwise provided, with effect from 1-4- 
1989, as under:— 

*(a) clauses (1) and (lA) have been renumbered as clauses (l/f) and 
(IB) respectively, and before clause (M) as so renumbered, the following 
clause (1) has been iiuerted, namely:— 

II *(1) “advance tax" means the advance tax payable in accordance 

11 with the provisions of Qiapter XVn-C;*; 

(b) after clause (7), the following clause (741) has been inserted mth 
effect from the 1st day of April, 1988, namely;— 

*(7A) “Assessing QBBcer" means the Assistant Commissioner or the 
Income-tax Qfficor who is vested with the relevant jurisdiction by 
virtue of directions or orders issued under sub-section (1) or sub¬ 
section (2) of section 120 or any other provision of this Act, and the 
Deputy Commissioner who is directed under dause (by oi sub-section 
(4) of that section to exercise or perform all or any of the powers 
and functions conferred on, or assigned to, an Assessing Officer under 
this Act;*; 

(c) after clause (9), the following clause (941) has been inserted with 
effect from the 1st day of April, 1988, namely;— 

1 *(9A) “Assistant Commissioner" means a person appointed to be 
an Assistant Commissioner of Income-tax under sub-section (1) of 
section 117;*; 

(d) clause (15^) has been renumbered as clause (15B), and before 
clause (15B) as so renumbered, the following dause (15A) has been in¬ 
serted with effect frasn the 1st day of April, 1988, nam^:— 

I It max he noted that lection 8(8), defining ^AppSllata AsiUtant Cem- 
niaiienar*, has been omitted, WAf. 1-4-1968, hjr aeetion 126(1) of the OTX. 
(A) Act, 1987. 
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‘(15i4) “Olid Commissionei” means a person appointed to be a 
Chief Commissioner of Income>tax under sub-section (1) of section 
nif; 

(e) in clause (16). the words and includes a person appointed to be 
an AddUional Commissioner of Income-tax undmr that sub-section” have 
been omitted widi effed from the 1st day of Afnil. 1988; 

(/) after clause (19). the following clauses il9A) and (19B) have been 
inserted, with effect from the 1st day of April. 1988. namely:— 

*(19^) “Deputy Commissioner” means a person appointed to be a 
Deputy Commissioner of Income-tax under sub-section (1) of section 
117;*; 

“Deputy Commissioner (Appeals)” means a person appoint¬ 
ed to be a Deputy commissioner of Income-tax (Appeals) under sub¬ 
section (1) of section 117;*; 

(g) for clause (21). the following clause (21) has been substituted, with 
effect from the 1st day of April. 1988. namely:— 

‘(21) “Director-General or Director” means a person appointed to 
be a Director-General of Income-tax or. as the case may be. a Director 
of Income-tax, under sub-section (1) of section 117, and includes a 
person appointed under that sub-section to be a Deputy Director of 
Income-tax or an Assistant Director of Income-tax;*; 

(h) clause (22^4) has been renumbered as clause (22ff), and before 
clause (22B) as so renumbered, the following clause (22A) has been in¬ 
serted. namely:— 

*(22A) “dmnestic company” means an Indian company, or any 
other company which, in respect of its income liable to tax under this 
Act, has made the prescribe arrangements for the declaration and 
paymmt, within India, of the dividends (including dividends on prefer¬ 
ence shares) payable out of such income;*; 

(f) after clause (23). the following clause (23^) has been inserted, 
namely:— 

| ‘(23i4 ) “foreign company” means a company which is not a domestic 
company;*; 

(/) in clause (24). in sub-clause (un). for the words not bdng contri¬ 
butions made with a spedfic direction that they shall form part of the 
corpus of the trust or institudaii**. the words, bi^kets. letters and figums 
“or 1^ a trust or institudoa of nadoiial importance referred to in dause id) 
of sub-sectkm (U of section 80F” have been substituted; 

(it) for danse (25). tim fbllowittg danse (25) has been snbstitoied 
with,effect from dm 1st 4bqr of Apfil» 1988, nan^:-— 

8 *(2S) “Income-tax Officer** means a person «pponiied to be an 
Income-tax Officer under sub-sedian (1) of section tVlf; 
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(l) dause (27) has been omitted with dfect from tibe lat day of April, 
1088: 

(m) in dause (28), for the word, bradcets and figure "sub-section (2)", 
the word, brackets and figure "sub-section (1)" have been substituted with 
effect from the 1st day of April, 1988; 

(R) after dause (29B) [as inserted dause (c) of section 3 of the 
Finance Act, 1987 (11 of 1987)], the following clause (29C) has been 
inserted, namdy:— 

‘(29C) "maximum marginal rate" means the rate of income-tax 
(induding surcharge on income-tax, if any) applicable in relation to 
the highest slab of income in the case of an individual as specified in 
the Finance Act of the relevant year;*; 

(o) in dause (37A),— 

(0 in sub-clause (0>— 

(1) fire words, brackets, figures and letter "or sub-section (9) of sec* 
tion 8(NB from any payment referred to therein" have been omitted; 

(2) for the words, figures and letter "section USB or section 164", at 
both the places v^ere they occur, the words, figures and letters "section 
115)8 or section IISBB or section 115E or section 164 or section 164A 
or section 167A" have been substituted with effect from the 1st day of 
April, 1988; 

(3) after the words, figures and letter "or section 167A*’, at both the 
places where thqr occur, the words, figures and letter "or section 167B" have 
been Inserted; 

(4) for the words, figures and letter "section 115B or, as the case may 
be, section 164**, the words, figures and letters "section 115B or section 
IISBB or section USB or section 164 or section 164A or section 167A, 
as the case may be", have been substituted with effect from the 1st day of 
April, 1988; 

(5) after the word, figures and letter "section 167A**, in the third place 
whm they occur, the words, figures and letter "or section 167B" have 
been'inseried; 

(If) in sub<lause (ff), for the ^ures, letter and word "194D and 195**, 
the figures, letters and word **194D, 194E and 195" have been substituted 
with effbct fr^m the Ist day of April, 1988; 

ip) dause (39) has b^ omitted; 

(g) dause (43B) has been omiM; 

(r>«for datm (44), the following danse (44) has been sabstitutedr 
namdy:«M 

I *(44) *'Tix Recovery Officer*’ means any income-tax Officer who 
may be auffmiised by the Cadef Commisitottef or Cbmrnlssioner, by 
pmmti or special order in s»ritiaff,lo exicdia the powers of a Tax 
Recovery Officer;'; 

it) dause (48) hat been ondtted.*. 
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ANNOTATIONS 

Adrucs tix ddhwd^— Secdoa 2(1X newly inserted by the DTL(A) A^, 
1987, coins, with effect from 1-4-1989, a definition of the .expression 'ad¬ 
vance tax* so as to mean the advance tax paytble Ux accordance vdth the 
provisions of Chapter XVII-C, containing seeing 207 to 219. At present, 
section 207, which is to be substituted with effect from 1-4-1988, defines, 
inter alia, 'advance tax*. 

Agricuttmil faMome. —^As a reralt of the amendment made by the DTL(A> 
Act, 1987, clause (1) of section 2, defiiiing 'agricultural income*, has been 
renumbered as clause (lA) of section 2, with effect from 1-4-1989. 

Amalgamaffon.—As a result of the amendment made by the DII^A) Act, 

1987, clause (lA) of section 2, defining 'amalgamation*, has been re¬ 
numbered as clause (IB) of section 2, with effect from 1-4-1989. 

Appellate Asdstant CommlMloner.—Section 2(3), d^ing 'Appellate 
Assistant Commissioner’, has been omitted by the DTL(A) Act, 1987. 
The omission is consequent upon the redesignation of 'Appellate Assistant 
Commissioner* as 'Deputy Commissioner (Aj^eals)*, with effect from 1-4- 

1988. 

Assenting OlBcw deflaecL— Section 2(7A), newly insmted by the DTL(A> 
Act, 1987, coins, with ^ect from 1-4-1988, a definition of the exprMsIon 
‘Assessing Officer’, which means the Assistant Commlstloner or the Income- 
tax Officer vested with the relevant jurisdiction by virtue of directions or 
orders issued under section 120(1) or 120(2) or any other provision. It 
may also mean a Deputy Comn^ioner vested with the powers of an 
Assessing Officer. 

Avlstant ConunMoner dcllaed*— Section 2(9A), newly inserted by the 
DTL(A) Act, 1987, coins, with effect from 1-4-1988, a definition (ff the 
expression 'Assistant Commissioner*, whidi is conseqwnt upon the redMig- 
nation of 'Income-tax Officer Group "A** * as Asstetant Commissioner. 

Chief CoBnalisionv defined. —Section 2(15A), newly inserted by the 
DTL(A) Act, 1987, coins, with ^ect from 1-4-1988, a definition of the 
expression 'G^ Commissioner*, which means a person appointed to be a 
CMef Commissitmer of Income-tax under the newly-substituted section 
117(1). 

ChBd^—As a result of the amendment made by the DTLCA) Act, 1987, 
clause (tSA) of section 2, defining 'chiltf, has boen lenumbend at danse 
(15B) of section 2, with effect from 1-4-1988. 

rs—ildmM. Am a result of amendment of section 2(ld) by the DTL 
(A) Ac^ 1987> an AdtiitioiiBi Gommissioiier of Iheome-iaB has been es- 
oluM Miih tOtet from 1-4-1988, from the deflnitiott of 'Commlscioner*. 
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Deputy Commisdoiier d^ued.^—Section 2(19A), newly insoted by the 
1>TL(A) Act, 1987, coins, with effect from 1-4-1988, a definition of the 
expression ‘Deputy Commissioner', which means a person appointed to be 
a D^uty Commi^ioner of Income-tax under the newly substituted section 
117(1). In effebt, this is a redesignadon of an Inspecting Assistant 
Commissioner. 

Deputy Commissfamw (Appeals) ddined.—Section 2(19B), newly inserted 
by the DTL(A) Act, 1987, coins, with ^ect from 1-4*1988, a d^nidon of 
the expression ‘Deputy Conunissioner (Appeals)*, which means a person 
appointed to be a Deputy (Commissioner (Appeals) under the newly sub- 
sdtuted secdon 117(1). In effect, this is a red^ignadon eff an Appellate 
Assistant Commi^oner. 

Dtaectes^eacnl or Director defined.—Secdon 2(21), which has been 
subsdtuted by the DTL(A) Act, 1987, coins, with effect from 1-4*1988, 
a (Mnidon of the expression ‘Director-General or Director’, which means a 
person appointed to be a Director-General of. Income-tax or, as the case 
may be, a Director of Income-tax, under the newly substituted secdon 
117(1). It also includes a person appointed under that secdon to be a 
Deputy Director of Income-tax or an Assistant Director of Income-tax. In 
effect, a Director of Inspecdon, a Deputy Director of Inspecdon and an 
Assistant. Director have l^n redesignated as a Director-General, a Deputy 
IMrector and an Assistant Director, respeedvely. 

Domestk company d^ed.—Secdon 2(22A), newly inserted by the 
DTL(A) Act, 1987, corns, with effect from 1-4-1989, a definidon of the 
expression ‘domesdc company*. In effect, the definidon of that expression 
as contained in section 80B(2) [which has been omitted by that Act from 
that date] has been shifted here. 

Fair maritol vdne.^—^As a result of the amendment made by the DTL(A) 
Act, 1987, clause (22A) of section 2, dining ‘fair martet value*, has 
bemi renumbered as clause (22B) of section 2, with effect from 1-4-1989. 

Furdpi CMqpaay ^Aned.—Secdon 2(23A), newly inserted by the DTL 
(A) Act, 1987, coins, whh effect from 1-4-1989,. a definidon of the ex¬ 
pression ‘foreign company*. In effect, the definidon of that expression in 
section 80B(S) [which has been omkted by that Act from that date] has 
been ddfted here with an ammidment of a drafting nature. 

Incenw, defiaHion widmed.^—^As a result of the amendment of seedem 
2(24) (ffc) by the DTL(A) Act, 1987, vduntary contributions received by— 
—a trust created for whot^ or partly fmr charitable or religious pur¬ 
poses, or 

•—an institution established wholly or partiy for sudi purposes 
are brought, for and from assessment year 1989*90, within thd sweep of the 
definition of ‘income*, even though such contributions are made with a 
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specific direction that th^ ^all form part of the corpus of the trust or 
institution. 

Further, voluntary contributions received by a trust or institution of 
national imp<»tance referred to in the newly inserted section 80F(l)(d) are 
to be treat^, for and from assessment year 1989*90, as income of the 
trust, etc. 

Income-laz Officer.—The substitution of the definition of the expression 
‘Income-tax Officer’ in section 2(25) by the DTL(A) Act, 1987, is conse¬ 
quential to the substitution, by that Act, of section 117, with effect from 
1-4-1988. 

Iru^ectliig Assistant Commissions.—^The omission of the definition of the 
expression ‘locpecting Assistant Commissioner’ in section 2(27) by the 
DlTfA) Act, 1987, is consequential to the redesignation of that authority 
as Deputy Commissioner, which expression has been defined in the newly 
inserted section 2(19A), with ^ect from 1-4-1988. 

Inspector Income-tax.—The amendment of section 2(28), defining 

‘Inspector of Income-tax’, by the DTL(A) Act, 1987, is consequential to the 
substitution, by that Act, of section 117, with effect from 1-4-1988. 

Maxirnmn marginal rate.—Section 2(29C), newly inserted by the DTL(A) 
Act, 1987, coins, with effect from 1st April, 1989, a definition of the ex¬ 
pression ‘maximum marginal rate’, which means the rate of income-tax 
(mcluding surcharge on income-tax, if any) applicable in relation to the 
highest slab of income in the case of an individual as specified in the Finance 
Act of the relevant year. In effect, this definition is a reproduction, with 
a slight modification, of the definition of that expression in Explanation 2 
to section 164, which Explanation has been omitted by that Act with effect 
from the said date. 

*Rate OT ntes hi force’ or ‘rates in forae’.—^The effect of the amendments 
made in section 2(37A) by the DTL(A) Act, 1987, is as under:— 

(1) The exdusion of the reference to section 80E(9) is consequent upon 
the omission of that section by that Act, with effect from 1-4-1989. 

(2) As a result of mclusion, with effect from 1-4-1988, also of refer¬ 
ences to sections 115BB, USE and 164A, the computation of the advance 
tax payable, during the financial year 1988-89 and subsequent years, under 
Chaptm' XVII-C in a case falling under any of those sections is to be 
•calcidated as per the rate or rates specified in the reflective sections. 

(3) As a result of inclusion, with effect from 1-4-1989, of the refer¬ 
ence to section 167B, the computation of advance tax payable, during the 
financial year 1989-90 and subsequent years, under Clmptm: XVn-C in a 
case falli^ under that section 16*^ is to be calculated as per the rate or 
rates fiedfiled in that secthm. fo effect, a firm, etc., is to compute advance 
tax payable by it, during the finandd year 1989-90 and subs^uent years, 
as per the provirirms of section 167A and/or section 167B as substituted 
by the 1>11.(A) Act, 1987, with effect from 1-4-1989. 
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(4) At a result of inclusion, with effect from 1-4-1988, of the reference 
to the newly inserted section 194E, for the puiposes of deduction of tax 
under section 194E, the *rate in force’, for and from financial year 1988-89, 
is the rate of income-tax specified in that bdiaU in the Finance Act of the 
relevant year. 

Regbtered Ann and unregistered firm.—^The omission ol section 2(39), 
defining ’registered firm’, and of section 2(48), defining ’unregistered firm*, 
is consequent upon the new provisions regarding taxation of firms where- 
under the firms are, for and from assessment year 1989-90, not to be 
assessed as registered or unregistered firms. All firms are to be treated alike. 

Ihx Recovoy Commissioner,—The omission of section 2(43B), defining 
’Tax Recovery Commissioner’, is consequent upon the abolition of that autho¬ 
rity, with effect from 1-4-1989. 

Tax Recovciy Officer,—^Under the substituted definition of the expression 
’Tax Recovejry Officer’ in section 2(44) by the DTL(A) Act, 1987, any 
Income-tax Officer, who may be authorised by the Chief Commissioner or 
Commissioner, by general or special order in writing, to exercise the powers 
of a Tax Recovery Officer, is to be regarded as a Tax Recovery Officer, with 
effect from 1-4-1989. 

Pages 163«ld4t section 3i 

Snbstltnti<m of new section for section 3,—^By section 4 of the DTL(A> 
Act, 1987, the following section 3 has been substituted, with effect from 
1-4-1989, namely:— 

*3. **Pievloa8 year” defined,—(1) Save as otherwise provided in this 
section, ’’previous year” for the purposes of this Act, means the financial 
year inunediately preceding the assessment year: 

Provided that, in the case of a business or profession newly set up, 
or a source of income newly coming into existence, in the s^d finan¬ 
cial year, the previous year shall be the period beginning with the date 
of setting up of the business or profession or, as the case may be, 
the date on which the source of income newly comes into existence 
and ending with the said finandal year. 

(2) ’’Previous year”, in relation to the assessment year commenc¬ 
ing on the 1st day of AprU, 1989, means the period which begins with 
the date immefliately. following the last day of the previous year rele¬ 
vant to the assessment year commencing on the 1st day of April, 1988, 
and ends on the 31st day of March, 1989: 

Provided that vffiete the assessee has adopted more than one padod 
as the “previous year" in relation to the assesament year oosunenclng 
on the 1st day April, 1988» tor cffitorent sources cd his income, the 
, previous year in relation to the ass e ss m e nt year commencing on the 
lit day of April, 1989, shell he reOkoned aepsMtely to the mannir 
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aforsesaid in respect of each such source of income, and the longer or 
the longest of the periods so reckoned shall be the previous year for 
the said assessment year. 

(3) Where the previous year in relation to the assessment year 
commencing on the 1st day of April, 1989, referred to in sub-section 
(2) exceeds a period of twelve mont^, the provisions of this Act shall 
apply subject to the modifications specified in the rules in the Tenth 
Schedule.*. 


ANNOTATIONS 

Unllonn previous year,—Under the existing section 3, each assessee has 
an option to have a 'previous year* of his choice and also different pre¬ 
vious years for separate sources of income. An assessee is also entitled to 
change the pmvious year with the consent of the Income-tax Officer. 

Hie newly substituted section 3 provides for the financial year (year 
commencing on 1st April and ending on 31st March) as the uniform pre¬ 
vious year for all categories of assessable entities and for all sources of 
income. There is no provision regarding change of the previous year. 

Previous year--general.—^Under section 3(1), ordinarily, a 'previous year* 
means the financial year immediately preceding the assessment year. Accord¬ 
ing to section 2(21) of the General Clauses Act, 1897 (10 of 1897), a 
'financial year* means 'the year commencing on the first day of April*. Tlius, 
for assessment year 1990-91, the financial year 1989-90 is to be taken as 
the previous year. 

Previous year for a newly set up business or profession or a new eonrce.— 
The proviso to section 3(1) makes provisions for the previous year in 
case of— 

—a business or profession newly set up, or 
—a source newly coming into existence 
in a financial year. 

In such a case, the previous year shall consist of the period beginning 
with the date of setting up of the business or profession or, as the case may 
be, the date on which the source of income newly comes into existence and 
endmg with the said finandal year. 

Prevlotti year in relation to assessment year 1989-90.—^According to sec¬ 
tion 3(2), 'previous year*, in relation to assessment year 1989-90, is to 
consist of the period beginning with the date immediatdy following the Hut 
day of the pr^ous year'r^ant to assessment year 1988-89 and ending 
on 31-3-1989. Thus, in ease of an assessee following calender year as the 
previous year, the previous year for assessment year 1989^ will consist 
of a peri^ of IS months from 1st lanuaty, 1988» to 31st March, 1989. 

In case of an a s s e ssee adopting previous year ending on SOth lune of 
each year, die previous year for assessment year 1988-89 would end on 
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30th June, 1987. In such a case, the previous year for assessment year 
1989-90, as per section 3(2), will consist of a period of 21 months from 
1st July, 1987, to 31st March, 1989. 

Thus, where an assessee has not adopted the financial year as the pre¬ 
vious year, in all most all cases, the previous year for the assessment year 
1989-90 exceed a period of 12 months. 

The proviso to section 3(2) covers the case of an assessee who has 
adopted more than one period as the ^previous year’ in relation to assessment 
year 1988-89 for different sources of his income. In such a situation, the 
previous year for the assessment year 1989-90 is to be reckoned separately 
in the manner prescribed in the main section 3(2) in respect of each source 
of income, and the longer or the longest of the periods so reckoned is to 
be treated as the previous year for the assessment year 1989-90. 

Hardship avoided.—^In order to avoid hardship where the previous year, 
as per section 3(2) for the transitional assessment year, i.e., for assessment 
year 1989-SK), exceeds a period of 12 months, section 3(3) enacts transitory 
provisions as per the rules contained in the newly inserted Tenth Schedule. 

Rule 1 of ^t Sdhedule coins a ddBucdtion of the term, “transitional pre¬ 
vious year” to mean the previous year for the assessment year 1989-90, 
which will be determined in accordance with section 3(2). 

Rule 2 provides that where the transitional previous year is longer than 
twelve months, the providons of this Act and the Finance Act of the 
relevant year shall apply subject to the modifications specified in rules 3, 4, S 
and 6 of that Schedule. 

Rule 3 provides that the monetary limits mentioned in various sections 
of the Act, which are enumerated in a Table given under that rule, will be 
proportionately increased during the extended transitional previous year. 

■A proviso to that rule 3 provides that for the purposes of that rule 3 
and rules S and 6, where the transitional previous year consists of a part 
of a month, then if such part is-fifteen days or more, it shall be increased 
to one complete month, and if such part is less than fifteen days, it shall be 
ignored. 

Rule 4 providira that where the transitional previous year consists of a 
period of eighteen months or more, then the number of days specified in 
section 6(1) for determining the residential status of an individual, namely 
182 days and 90 days shall be increased to 273 days and 135 days, re- 
tpcc&vtity. 

Rule 5 provides that where in a transitional previous year assessee’s in- 
cchne under the head, “Profits and gains of business or profession” is included 
in the total income for a period of thirteen months or more, the 
allowance under section 32(1) (if) will be proportionately tncrfused. 

Rule 6 provides tiiat tax will be payaMe on the total income of the 
transitional previous year at the average rate of tax applicable to the pro¬ 
portionate ioDoae of twdve months. 
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Rule 7 empowers the Board, where the transitional previous year is longer 
than twelve months, to rmnove genuine hardship, general or special 
order, granting aj^jn^niate relmf in any case or dass of cases. 

Page 180t sectifHS 4: 

Amendnient of sectioa 4.—By section 5 of the DTL(A) Act, 1987, sec¬ 
tion 4(1) has been amended, with effect from 1st April, 1989, as under:_ 

‘(o) for the words “subject to the provisions of, this Act”, the words and 
brackets “subject to the provisions (including provisions for the levy of 
additional income-tax) of, this Act” have been substituted; 

(h) the words “or previous years, as the case may be,” have been 
omitted.*. 


ANNOTATIONS 

Effect iff amendments to section 4.—The first amendment in section 4, 
relating to charge of income-tax, is consequent upon the levy of additional 
income-tax in certain cases as per the provisions of the newly inserted 
section 1S8B for and from assessment year 1989-90. 

The other amendment in that section 4 is consequent upon the adoption 
of uniform previous year for all categories of assessees and that too for all 
sources of income. 

Pages 372-397: secfiim 10: 

Anmidment iff section 10j:.—^By section 6 of the DTL(A) Act, 1987, 
section 10 has been amended, save as otherwise provided, with effect from 
1-4-1989, as under;— 

“(a) after clause (2), the following clause (2A) has been inserted, 
namely:— 

“(14) in the case of a person being a partner of a firm which js 
assessed as such, his share in the total income of the firm. 

Explanation .—For the purposes of this clause, the share of a partner 
in the total income of a firm assessed as such shall, notwithstanding 
anything contained in any other law, be an amount udiich bears to 
the total income of the firm the same propmtion as the amount of 
his share in the profits of the firm in accordance with the partnership 
deed bears to sudi profits;”; 


2 It may be noted that fagr section 126(2) of the DTL(A) Act, 1987, in 
section 10, in danse (15), in sub-clause (Uia), in the SxpUnMtion, for 
‘^e words, brackets and figures “the Exj^UmaUon to danse (iU) of enb- 
seetkm (6) of section 11”, the words, brackets and figures “dauae <ii) 
of the Eapbmatbm to danse (vtfa) of sab-seetion (1) of sectloir 86” haim 
been substituted, w.eJ!. 1-4-19^. 
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ib) tor clauses (4) and (4^), tbe following clause (4) has been sub- 
atitut^, namely:-~ 

“(4)(i) in the case of a non-resident, any income by way of interest 
on such securities or bonds as the Central Government miay, noti¬ 
fication in the Official Gazette, specify in this behalf, including income 
by way of premium on the redemption of such bonds; 

(if) in ffie case of an individual, who is a person resident outside 
India as defined in clause (q) of section 2 of the Foreign Exchange 
Regulation Act, 1973 (46 of 1973), any income by way of interest 
on moneys standing to his credit in a Non-Resident (External) Account 
in any bank in India in accordance with the said Act and the rules 
made thereunder;”; 

(c) for clause (S), the following clause (S) has been substituted, 
namely;— 

‘(5) subject to such conditions as the Central Government may 
prescribe (including conditions as to number of journeys and the 
amount which shall be exempt per head) in the case of an individual, 
the value of any travel concession or assistance received by or due to 
him,— 

(a) from his employer for himself and his family, in connection 
with his proceeding on leave to any place in India; 

(b) from his employer or former employer for himself and his 
family, in connection with his proceeding to any place in 
India after retirement from service or after the termination 
of his service: 

Provided that the amount exempt under sub-clause (a) or sub¬ 
clause (b) shall not, except in such cases and under such circum¬ 
stances as may be prescribed having regard to the travel concession or 
assistance granted to the employees of the Central Government, ex¬ 
ceed the value of the travel concession or assistance which would have 
been received by or due to the individual in connection with his pro¬ 
ceeding to any place in India on leave or, as the case may be, after 
retirement from service or after the termination of his seiidce. 

Provided further that the amount exempt under this clause diall in 
no case exceed die amount d expenses actuidly incurred for the pur¬ 
pose of such travel. 

Explanation .—^For the purposes of this dause, “family”, in rdaUon 

I to an individual, means— 

(i) the spouse and childrmi of the individual; and 
(ili) the parents, brothers and sisters of the individud or any of 
them, Whdly or mainly dependent on the indivkhtal.*; . 

(d) in dauie (10).— 

(0 In iulKilauBe (0), for die words “calculated on the basis of the 
average salary for the three years hnmediatdy preceding the year in whkh 
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ths gratuity is paid, subject to a maxiniuin of thirty-eix thousand rupees or 
twenty numths* salary so calculated, whichever is leas’*, the words “calcu¬ 
lated on the basis of the average salary for the ten months immediately 
preceding the month in vdiich smy such event occurs, subject to such limit 
as the Central Government may, by notification in the Official Gazette, 
specify in this behalf having regard to the limit applicable in this behalf to 
the employees of that Government” have been substituted; 

(ii) in the first and second provisos, for the words “shall not exceed 
thirty-six thousand rupees”, the words “shall not exceed the limit so speci¬ 
fied” have been substituted; 

(Hi) the third and fourth provisos have been omitted; 

(iv) in the Explanation^ for the words “In this clause”, the words, 
brackets, figures and letters “In this clause, and in clause (lOAA)” have 
been substituted; 

(e) in clause (IQXI), the proviso has been omitted; 

(/) in clause (\0AA)y in sub-clause (lY),— 

(i) for the words “six months”, the words “eight months” have been 
substituted with retrospective effect from the 1st day of July, 1986; 

(ii) for the words “or thirty thousand rupees, whichever is less”, the 
words “subject to such limit as the Central Government may, by notification 
in the Official Gazette, specify in this behalf having regard to the limit 
applicable in this behalf to the employees of that Government” have been 
substituted with retrospective effect from the 1st day of July, 1986; 

(Hi) in the first and second provisos, for the words “shall not exceed 
thirty thousand rupees”, the words “shall not exceed the limit so specified” 
have been substituted with retrospective effect from the 1st day of July, 
1986; 

(iv) the third and fourth provisos have been omitted with retrospective 
effect from the 1st day of July, 1986; 

(v) in the Explanation, the brackets and figure “(I)”, and clause (U) 
have been omitted with retrospective effect from the 1st day of July, 1986. 

(g) in clause (105), in the first proviso, for clause (//), the following 
clause (U) has been substituted, namely:— 

| “(ti) such amount, not being less than fifty thousand rupees, as the 
Central (Sovei^ment may, by notification in the Official Gazette, specify 
in this behalf,”; 

(h) for clause (14), the following clause (14) has been substituted, 
namely:— 

**(14)(f) any such special allowance or benefit, not being iti the 
nature of a perquisite witlun the meaning of clause (2) of section 17, 
/ q>ecificaUy granted to meet expenses vdiolly, necessarily and exdu- 
sdvdy incun^ed in the performance of the duties of an office or employ- 
ipcpm of profit, as the Central Government may, by notification in the 
Qffici^ Gazette, specify, to the extent to wfahtit sneh ejqmnses are 
aetualfy inciuied for tiiat purpose; 
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(U) any inch alloannce granted to the asseisee either to meet his 
personal expenses at the place where tlw duties at his office or mn* 
ployment of profit are ordinarily performed by him or at the pl^e 
whore he ordinarily resides, or to compensate him for the increased 
cost of living, as the Central Government may, by notification in the 
Official Gazette, specify, to the extent q)ecified in the notification*,”; 

(0 in clause (15), for sub^slauses (i), (fo), (ih), (U) and (ifo), the 
following sab-dause (/) has been substituted, namely;— 

**U) inctnne by way of interest, premium on redemption or other 
payment on such securities, bonds, annuity certificates, sav¬ 
ings certificates, other certificate issued by the (^tral 
Government and deposits as the Central Government may, 
by notification in the (Mcial Gazette, specify in this behalf, 
subject to such conditions and limits as may be specified in 
the said notification;”; 

(/) fbr dause (17>4), (17B) and (18), the following clause (17^4) has 
been substituted, namely:— 

”(17i4) any payment made, wbether in cash or in kind,— 

(i) in pursuance of any award instituted in the public interest 
by the Central Government or any State Government or 
instituted by any other body and approved by the Central 
Government in this behalf; or 

(u) as a reward by the Central Government or any State Govern¬ 
ment for such purposes as may be approved by the Central 
Government in this behalf in the public interest;”; 

(ky dause (21) and (23) have been omitted; 

(l) in dause (23C),— 

(/) in sub-dause (ifi), the word ”or” occurring at the end has been 
omitted; 

(U) sub-dauses (iv) and (v) and the proviso have been omitted. 

(m) after clause (23C), the folloiring clause (23 jD) has been inserted 
with ^ect frmn the 1st day of April, 1988, namdy:— 

*(23Z>) any income from such Mutual Fund set vg) by a publfo 
sector bank or a public financial institution and subject to such condi¬ 
tions, induding the condition that at least ninefy per cent, of the 
income from the Mutual Fund shall be distributed to the unit hdders 
every year, as the Centra] Government may, fay notification in the 
CMB^l Gazette, specify in this bdudf. 

JSxpidnnifOR.—For the purposes of this clauser-* 

(a) the expression **public sector bank” means the State Bank of 
India constituted under the State Bank of Indfo Act, 1955 (23 of 
1955), a nibaidiary bank as defined in tim Sfote Baidc of Imfia (Siib- 
•Ufoiy Banks) Aei^ 1959 (38 of 1959), a omietponding new Bank 

I oanititttled undmr section 3 of the Baniing* Companies (Ac^tidtion and 
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Transfer of Undertakings) Act, 1970 (5 of 1970), or under section 3 
of the Banking Companies (Acquisition and Tran^r of Undertakings) 
Act, 1980 (40 of 1980); 

(b) the expression “public financial institution” shall have the 
meaning assigned to it in section 4A of the Companies Act, 1956 
(1 of 1956).’.”. 


ANNOTATIONS 

Partnei*s share income—4iew section 10(2A).—^The newly inserted section 
10(2A) grants, for and from assessment year 1989-90, exemption in re¬ 
spect of a partner’s share in the ‘total income’ of a firm which has been 
assessed as such under section 167A. The Explanation to diat section enacts 
overriding provisions and provides that the share of a partner in the total 
income of a firm assessed as* such is, notwithstanding anything contained in 
any other law, to be computed by dividing the taxable income of the firm in 
the same proportion as the profits sharing ratio mentioned in die partner¬ 
ship deed. 

Non-residenfs certain Interest incomes—Hrobstitnted section 10(4).—^The 
newly substituted section 10(4) (/) re-enacts the provisions of the existing 
section 10(4) with the difference that the names of the various bonds men¬ 
tioned in the existing section 10(4) have been taken out as the Ontral 
Government has been empowered to specify also the bonds, receipts where¬ 
from by way of interest or premium on redemption would be exempt under 
section 10(4) (i). 

The provisions of the existing section 10(4A) has been re-enacted in the 
new section 10(4) (u) in a simplified form without any material change. 

The new section 10(4) is to come into force with effect from 1-4-1989. 

liavd concession to employeea—enbstltnted section 10(5),—^Under the 
newly substituted section 10(5), the benefit of exemption in respect of value 
of travel concession and passage money presently, upto assessment year 
1988-89, available to citizens only has, for and from assessment year 1989- 
90, been extended to non-citizens also. Further, it has been provided that 
the exemption will be limited to the amount actually spent. The ceiling on 
the numl^ of journeys for going to home town and also on the amount 
of exen^)tion per head, is to be provided in the rules on the lines of the 
ceilings in the case of the Govemmmit servants. 

Death-cnnMetirament gratuity— UBcaded section 10(10)*—Gratuity re¬ 
ceived from private employers is exempt from tax to the extent of the 
amount calculated at the rate of one-half month’s salary for each year 
of completed servibe subject to the maximum of 20 months’ salary or Rs. 
36,000, whichever is less. Upto 1988-89 A.Y., such calculation is to be 
madks on tlw basis of the average salary of 3 preceding years. For and frcrni 
A.Y.'1989<^, the same is to be ealculated oa the bashi ci the avwage salary 
of pteCBdiiik 10 months only. 

OtWi n v-7—{23 



{181 


msom TAse tAw, voi. 7 


AJetOp tbe maximum Umit oi exomptioa (Rs. 38f000) Ims not be«i 9ped- 
llid 4n ^ mnoided sectioni but hi to lie notified by the Central Govern'- 
ment keeping in vtew.the limit applicable to Qmtral Government employees 
(presently Re. 50,000). Further, the third and fourth provisos m this clause 
have been mnitted, as the same have become superfluous. 

Cosanmed value of pension-^ amended secthm 10(10A)«~-Commuted value 
of pension recdved from private employers is exempt to the extent mentioned 
in section 10(10A)(if). Proviso to that section which applies to cases of 
employees retiring before 19>8-1965 has become redundant and has, there¬ 
fore, bera omitted, with effect frcmi 1-4-1989. 

Encadunent of leave salary—anmided secthm 10(10AA).^—^Undor the ex¬ 
isting section lO(lOAA), cash equivalent of leave salary received from 
private employers is exempt from tax subject to a maximum of six months* 
salary or 1^. 30,000, whichever is less. 

As a result of the amendments of section lO(lOAA), with retrospective 
effect from 1-7-1986, the limit of six months has been raised to eight 
months. Further, the maximum limit of Rs. 30,000 has not been specified 
in the section itself but the Central Government has been empowered to 
notify the maximum limit in that regard keeping in view the limit appli¬ 
cable to Central Government employees. 

The amendments of the first and second provisos are of consequential 
nature. 

The third and fourth provisos have been omitted as these have become 
superfluous. 

Ratraachment compamation—amuaded section lOflOB). —^Under the ex¬ 
isting section lO(lOB), compensation received by a worbnan undor the 
Industrial Disputes Act, 1947, or under any other Act or award or con¬ 
tract of service or otherwise at the time of retirement is exempt from tax 
subject to a maximum of the compensation allowable under the Industrial 
I^utes Act, 1947, or Rs. 50,000, whichever is less. As a result of the 
amendment, effective from 1-4-1989, the maximum limit, instead of bdng 
mentioned m the section, is to be notified by the Ontral Oovernmnit. 

SpecU aOewaace for otiw eapsswes relntfng to duties to be p er fo r m e d 
■ p b i til n t e d secliou 10(14)r-4Jnder the substituted section 1(K14), operative 
from 1-4-1989, all specific allowanoes exempt from tax in compiling in¬ 
come from salary has to be notified by tiie Ontral Government. 

I ls t est and otber iacomei from caitain speelfled somcm el uatlomd 
imperlimee- umeudid aeetieu HKlfik^-^Under the substituted sub-dause (0 
of sedtep 10(1S)» operative witii effect from 1-4-1989, all the securities, 
bends, saving eo^fikiites and deposits, e(c„ mentioned in the existing sqb- 
ifiamee (l)» (bi>« <^)» (^) (ffu) of section }0(15), Incoines wheie- 
dsons sil itiliWe lor eMpilliDn. ase to be notifleti hy fffr Onirtil 
mm m Mr Mtinn is not ro be foond in tiw substituteti snb^^iibise 
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(0 of section 10(15). F^irtber, the amendment in the ExpUmaUm to see- 
tion 10(15)(iiila) is consequential to the omission, that Act, of section 11. 

Awanb, lewmilf, eic.» for approved piDposce-*<«iilMtitiiled section 10(17A). 

—^Any payments made, whetiier in ca^ or in kind, in pursuance oi awards 
or rewards instituted by the Central Government or State Governments or 
approved by the Centi^ Government are exempt under the provisions of 
the existing clauses (17A), (17B) and (18) of section 10. The provisions 
of these three clauses have been simplified by not mentioning the purposes 
of the awards or rewards in the clauses and by combining the three clauses 
into a single clause (17A) of section 10, which .is operative with effect 
from 1-4-1989. 

Scientific research associations—Hsection 10(21) omitted.—Section 10(21), 
granting exemption in respect of income of approved scientific research 
associations, has been omitted, w.e.f. 1-4-1989. The newly inserted section 
80F has to take care of such income. 

Sp<nts amociations, etc.—Section 10(23) omitted.—Section 10(23), grant¬ 
ing exemption in respect of income of specified sports associations, etc., has 
been omitted, w.e.f. 1-4-1989. The newly inserted section 80F has to take 
care of such income. 

Income of emtain funds ci national importance—snb-claases (iv) and (v) 
of section 10(23C) ondtted.—Sub-clauses (iv) and (v) of section 10(23C), 
granting exemption in respect of income of a notified fund or institution 
established for charitable purposes and income of a notified trust or institu¬ 
tion wholly for public religious purposes or wholly for public religious and 
charitable purposes, have been omitted, w.e.f. 1-4-1989. Such incomes have 
to be taken care of by the newly inserted section 80F. 

income (d qiecified Mutual Funds—new secti<m 10(23D).—The newly 
Inserted section 10(23D) grants exemption, for and from assessment year 
1988-89, in respect of income of a Mutual Fund set up by a public smmd 
hank [as defined in clause ta) of the Explanadori) or a public financial 
institution [as defined in section 4A of the Companies Act, 1956], as may 
be spedfled by the Central GovemmeiU, by notification in the Official 
Gaaette, end abject to certain conditions including the conditiem that at 
least 90 po* coat of the annual income of the said Fund shill be distributed 
to the ui^^oldma. 

Fdfiia 4iM83t fcdkm lOAi 

faisitiM el new seef lo a 10A(8)«—By section 126(3) of the DTL(A) Act, 
1987, in section lOA, after sub-section (7) and bdore the Expkmationt tiie 
ItilMiig itib>eeetiott (8) has been inimted, 1-4*1989, namely:— 
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**(8) Rderoaees in this section to any other prcndiiion of this Act 
has been amended or omitted by the Direct Tax Lam (Amend* 
ment) Act, 1987, shyll, notwithstanding such amendment or omission, 
be construed, for the purposes of this section, as if such am^idment or 
omission had not been made.**. 


ANNOTATIONS 

New section 10A(8),—^The newly inserted section 10A(8) enacts a saving 
clause to the effect that references m section lOA to any otiier provision 
of the 1961 Act which has been amended or omitted by the Direct Tax 
Laws (Amendment) Act, 1987, is, notwithstanding such amendment or 
omission, to be construed, for the purposes of that section lOA, as if such 
amendment or omission had not been made. 

Pages 487-500: sections 11 to 13: 

Omisshm of sections 11,12,12A and 13.—Section 7 of the DTL(A) Act, 
1987, has omitted— 

—section 11 relating to income from property held for charitable or 
religious purposes; 

—section 12 relating to income Of trusts or institutions from contri¬ 
butions; 

—section 12A laying down conditions as to registration of trusts, etc.; 
and 

—section 13 making provisions for forfeiture of exemption under sec¬ 
tion 11 or section 12, 

with effect from 1-4-1989. 

Iius, the provisions granting exemption in respect of income of chari- 
tauie or religious trusts and/or institutions have b^n mnitted for and from 
assessment year 1989-90. Instead, a new section 80F has teen inserted with 
effect from 1st April, 1989, i.e., for and from assessment year 1989-90, 
dealing with exemption in respect of the income of charitable or religious 
trusts and/or trusts or institutions of national importance, which will include 
philanthrrpic institutions or institutions for scientific remarch or for carry¬ 
ing out rural development programmes or programmes of conservation of 
mdural resources or afforestation of waste land. For detailed discu^on, 
reference may be made to the annotations given under section 80F. 

It may be noted that the newly inserted section 54A grants rdief of 
tax on capital gains on transfer of property held under trust for charitable 
or retigious purposes or by certain instifritions. 

WigM <31^4321 aaetlmi 18: 

iSiiilninit of tieetien ISr—Ry sectkm 8 of the DTL(A) Act, 1987, hr 
ihetipn 15, the ISatplewillon has numbered as Expkmadon 1, and after 
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Explanadon 1 as so numbered, the following Explanation 2 has been inserted 
wiA ttSect from 1-4-1989, namely:— 

^Explanation 2.—Any salary, bonus, commission or remuneration, 
by whatever name called, due to, or received by, a partner of a firm 
from the firm shall not be regarded as ^’salary*’ for the purposes of this 
section.'. 


ANNOTATIONS 

New Exphuiation 2 ,—^The newly inserted (w.e.f. 1-4-1989) Explanation 2 
to section IS clarifies that for the purposes of that section, any salary, 
bonus, commission or remuneration, by whatever name called, due to, or 
received by, a partner of a firm from the firm is not to be regarded as 
■•salary’. 

It may be noted that under, the provisions of the newly inserted (w.e.f. 
1-4-1989) section 28(v), such salary, etc,^ is to be taxed under the business 
head. 

Pages 766-767: section 28: 

Amendment of section 28.—By section 9 di the DTL(A) Act, 1987, sec¬ 
tion 28 has been amended, with effect from 1-4-1989, as under:— 

•(a) after clause (iv), the following clause (v) has been inserted, 
namely:— 

••(v) any interest, salary, bonus, commission or remuneration, by 
whatever name called, due to, or received by, a partner of a firm from 
such firm.”; 

(b) Explanation 1 has been omitted.’. 

ANNOTATIONS 

New section 28(v).—Under the newly inserted (w.e.f. 1-4-1989) section 
28 (v), any interest, salary, bonus, commission or remuneration, by what¬ 
ever name called, due to, or received by, a partner of a firm from the 
firm is to be taxed under the head •’Profits and gains of business or pro¬ 
fession”. 

The omission of Explanation 1, which refors to profits from managing 
agency, has been ^tected as the same has become redundant consequent 
upon the abolition of the managing agency system Itmg back. 

Page 856t seetkm 29: 

Anendmeat of seetioa 29.—^y section 126(4) of the DTLCA) Act, 1987, 
in section tot the wtnds, figures and lettmr "secdons 30 to 43A”, the 
wqfds, figaies and letter "se^ns 30 to 43B” have been substituted, w.e.f. 
1^1989. TUi ameiuiiiient is of m consequ en tial rtilnre. 
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ft§m fSMOit MdhMi 32(2)t 
Amm&mtm ol skIIm 32(2)^By Bection 126(5) of the DTL(A) Act, 
1987, in section 32, in sub-section (2), the brackets and words **(br, if the 
assessee is a registered firm or an unregistered firm assessed as a registered 
firm, in the assessment ol its partners)” have been omitted, w.e.f. 1-4-1989. 

This amendment Is consequential to the elimination of the distinction 
between a registered firm and an unregistered firm for the purpcrae of tax 
levy, for and from tosessment year 1989-^. 

Pqies 1056-1060! section 35: 

(halnion of section 35.—^By section 10 of the DTL<A) Act, 1987, sec¬ 
tion 35, relating to expenditure cm scimitific research, has been omitted, 
w.e.f. 1-4-1989, It may be noted that deducticm for payments to approved 
scientific research asscxnations is to be allowed under the new section 
800(1) (/fie) and the in-house eiqienditure is to be allowed under section 
37. 

Pages 1086-1088: section 35B; 

Omission of section 35B.—By section 10 of the DTL(A) Act, 1987, sec¬ 
tion 35B, relating to export markets development allowance, has been omitt¬ 
ed, w.e.f. 1-4-1989, as that provision is not applicable in respect of ex¬ 
penditure incurred after 28-2-1983. 

Pages 1105-1106: section 35C: 

Omission of section 35C.—By section 10 of the DTL(A) Act, 1987, sec¬ 
tion 3SC, relating to agricultural development allowance, has been omitted, 
w.e.f, 1-4-1989, as that provision is not applicable in respect of expenditure 
incurred after 28-2-1984. 

Pages 1111-1112: section 35CC: 

OsMon of section 35CC~.By section 10 of the DTL(A) Act 1987, 
section 350C, relating to rural developmcmt allowance, has bUn omitted, 
w.e.i 1-4*1989, as no programme has to be approved under that pimdsion 
altar 16-3*1985. 

1131-1122: section 35CCA: 

Omrnm of section 35CCA^By section 10 of the DTL(A) Act, 1987, 
secfion 350CA, relating to expenditure by way of payment to associations 
and Ifiititvtioos lor carrying out rural development programmes, has been 
omitted, w.e.f. 1<4-1989, as such expenditiae has bemi token care of by the 
newly inaavted section 80O(l)(fi/e). 

|»Cai^By seoHou lO ol th# DIKA) Act, 1987. 
to mpandfima by way ol paijmm to mmeSdSm 
mi Nito i b m lot ONMyini toot ot of mMl 
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resourcs, bas been omitted, w.ei. 1-4>1989, as rach expendituie has been 
taken care of by the newly inserted section 800(1)(i/fe). 

Pages 1153-1159: sectfon 36: 

AamdBMnt of sectioB 36, —By section It oi the DTL(A) Act, 1987» 
section 36 has been amended, w.ei. 1'4-1989, as under:— 

'(a) in sub-section (1),— 

(0 in clause (ii), the provisos have been omitted; 

(it) in clause (vii), in the c^>ening portion, for the words **any debt or 
part thereof which is established to have become a bad debt in the previous 
year”, the words “any bad debt or part thereof which is written off as 
irrecoverable in the accounts of the assessee for the previous year” have 
been substituted; 

(Hi) in clause (vua), in the Explanation^ for clause (u), the following 
clause (ii) has been substituted, namely:— 

*(ii) “scheduled bank” means the State Bank of India constituted 
under the State Bank of India Act, 19SS (23 of 19SS), a 
subsidiary bank as defined in the State Bank of India (Sub¬ 
sidiary Banks) Act, 1959 (38 of 1959), a corresponding 
new bank constituted under section 3 of the Banking Com¬ 
panies (Acquisition and Transfer of Undertakings) Act, 1970 
(5 of 1970), or under section 3 of the Banking Ck)m- 
panies (Acquisition and Transfm: of Undertakings) Act, 1980 
(40 of 1980), or any other bank being a bank included in 
the Second Schedule to the Reserve Bank of India Act, 1934> 
(2 of 1934), but does not include a co-c^erative bank;*; 

(b) in sub-section (2),— 

(0 for clause (i), the following clause (i) has been substituted, namely:— 

“(i) no such deduction shall be aUow^d unless such debt or part 
thereof has been taken into account in computing the income 
of the assessee of the previous year in which the amount of 
such debt or part thereof is written off or of an earlier pre¬ 
vious year, or represents money lent in the ordinary course 
of the business of banking or money-lending wliich is carried 
on the assessee;”; 

(U) in dause (iii), after the words “earlier previous year”, the brackets, 
words, ffgures and lettm “(being a previous year relevant to the assessment 
year commmicing on the 1st day of Ajnil, 1988, or any earlier assessmmit 
year)” have been inserted; 

(Iff) in dause (Iv), af^ the words “accounts of the previous year**, the 
brackets, words, figit^ and letters “(being a prevums year relevant to the 
assessment year commencing on the 1st day of April, 1988, or any earlier 
aisetiittBBt year)” have been hnertedA 
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ANNOTATIONS 

Two provlstw to sectioii 36(1)(U) indited. —^As a result (d the omission 
of the first proviso to section 36(l)(/j), the ceiling laid down therein as 
to the allowability of the bonus is no more operative for and from assess¬ 
ment year 1989*90. Further^ as a result of die omission of the second 
proviso to section 36(1 )(u), there is no need, for and from assessment 
year 1989-90, to test the reasonableness of the amount of bonus as well as 
of commission on the criteria laid down in the existing second proviso. 

However, the bonus and commission covered section 36(1)(») have 
to be allowed, for mid from assessment year 1989-90, on actual payment 
basis only. This is so as a result of the insertion of a new clause (c) in 
section 43B, w.e.f. 1-4-1989. 

Amendment ot section 36(l)(vii).—^As a result of the amendment of sec¬ 
tion 36(l)(v/i), thd claim for any bad debt or part thereof is to be allowed, 
for and from assessment year 1989-90, in the year in which such bad debt 
or part thereof has been actually written off as ifrecoverable in the accounts 
of the assesses for the relevant previous year. 

Amendment of section 36(l)(viia).—^The substitution of clause (it) of the 
Explanation to section 36(l)(vi7a), coining the definition of the expression 
‘'scheduled bank”, has been necessitated as a result of omission of section 11, 
w.e.f. 1-4-1989. 

Amendment of section 36(2).—The substitution of clause (0 of section 
36(2) is consequent upon the amendment of section 36(1) (vii), w.e.f. 
1-4-1989. 

Further, as a result of the amendments of clauses (Hi) and (iv) of sec¬ 
tion 36(2), the applicability of those clauses [which provide for allowing 
deduction for bad debts in an earlier previous year or in a later previous 
year, if the Income-tax Officer is satisfied that the debt in question did 
not become bad in the year in which it was written off and claimed as 
such by an assessee] has been restricted upto and including the assessment 
year 1988-89. 

ftafe 1456: section 39: 

OndMon ui section 39^By section 12 of the DTL(A) Act, 1987, sec¬ 
tion 39, dealing with the sharing of managing agency commission, has been 
omitted, w.e.f. 1-4-1989, as the provisions of that section have become 
redundant consequent upon the abolition of the managing agency system 
kmg back. 

ftdfss 145S*1461t aedlott 49: 

AmmimmA of seclllott 40.—By section 13 of the DTL(A> Act, 1987, 
MOioii 40 hai been amended, w.ei. 1-4-1989, as under:— 

‘(/) k the Opening portion, for the words and figures “sections 30 to 39”, 
the w<v^ and figures “sections 30 to 38” have been substituted; 
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(ii) for clause (6), the following clauses (h) and (ba) have been sub¬ 
stituted, namely:<— 

*ib) in the case of any firm assessable as such,— 

(0 any payment of salaiy, bonus, commission or remuneration, 
by whatever name called (hereinafter referred to as remu¬ 
neration) to any partner who is not a whole-time working 
partner; or 

(ii) any payment of remuneration, to any partner who is a whole¬ 
time working partner, or of interest to any partner, which, in 
either case, is not authorised by, or is not in accordance with, 
the terms of the partnership deed; or 

(ui) any payment of remuneration to any partner who is a whole¬ 
time working partner, or of inter^t to any partner, which, 
in either case is authorised by, and is in accordance with, the 
terms of the partnership deed,- but which relates to any 
period (falling prior to the date of such partnership deed) 
for which such payment was not authorised by, or is not 
in accordance with, any earlier partnership deed, so, how¬ 
ever, that the period of authorisation for such payment by 
any earlier partnership deed does not cover any period prior 
to the date of such earlier partnership deed; or 

(iv) any payment of interest to any partner which is authorised 
by, and is in accordance with, the terms of the partnership 
deed and relates to any period falling after the date of such 
partnership deed in so far as such amount exceeds the amount 
calculated at such rate of interest as may be prescribed having 
regard to the maximum rate of interest payable by a scheduled 
bank on its deposits; or 

(v) any payment of remuneration to any partner who is a whole¬ 
time working partner, which is authorised by, and is in accor¬ 
dance with, the terms of the partnership deed and relates to 
any period fallir^ after the date of such partnership deed in 
so far as the amount of such payment to aU the partners 
during the previous year exceeds the aggregate amount com¬ 
puted as hereunder:— 

(1) in case of a fiirm carrying on a profession referred to 
in section 44AA or which is notified for the purpose 
of that section,— 

(a) on the first Rs. 50,000 of at the rate of 90 
the book-profit per cent.; 

(d) on tibe next Rs. 50,000 of at the rate of 65 
the book-profit per cmt.; 

(c) on the balance of the book- at the rate of 40 
profit per cent; 
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(2) in the case of any other 

(a) on the first Rs. 50,000 of at fiie raW of 75 

the hook-profit per cent.; 

(b) on the next Rs. 50,000 of at the rate of 50> 

the book-profit per cent; 

(c) on the balance of the book- at the rate oi 25> 

profit per cent. 

Explanation 1.—^In this clause,— 

(a) **whole-tinie wovking partner” means a partner of the firm 
who is in receipt of any remuneration from the firm for 
services rendered to that firm and who is not in receipt of 
any similar remuneration from any other person; 

(h) “book-profit” means the profit which would have been com¬ 
puted in accordance with the provisions of Parts n and lit 
of the Sixth Schedule to the Companies Act, 1956 (1 of 
1956), if those provisions had been applicable to a firm and 
before making any deduction of any loss brought forward 
or any unabsorbed depreciation allowance or any other 
allowance or dedut^on brought forward from any earlier 
previous year and without making any deduction under sec¬ 
tion 32AB or section 33AB or under Chapter Vl-A as in¬ 
creased by the following amounts if they have been taken 
into account in arriving at such prc^ts— 

(1) the aggregate amount of the remuneration and die 
interest to all the partners of the finn; 

(2) income-tax; 

(3) reserves or provisions of any kind; 

(4) depreciation; 

and as reduced by the depreciation computed in accordance* 
with the provisions of sub-section (1) of section 32 and the 
aggregate amount of interest allowed to all the partners of 
the firm under this clause; 

(c) “scheduled bank” shall have the same meaning as is assigned 
to it in the Explanation to clause (vHa) of sub-section (1) 
of section 36. 

Explanation 2.—Where an individual is a partner in a,firm on be¬ 
half, or for the benefit, of any other person (such partner and the 
other person being herdnafter-referred to as. “partner in a represen¬ 
tative capacity” and “person so represented”, respectively),— 

(f) interest paid by the firm to such indhdj^nal otherwise than 
as partner in a representative capacity, shall not be taken 
into account for the purposes d this t^nse; 

(U) interest t>aid by the flxsn to such individual as partner in a 
npiesentttive ca{Mcfty shd interest paid by the firm to the 
• pctscni so represented shall be tak^ into account tor t|ie 
purposes d this danse. 
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Explanation 3.—Where an individual is a partner in a firm other¬ 
wise than as partner in a representative capacity, interest paid by the 
firm to such individual shall not be taken into account for the purposes 
of this clause, if such interest is received by him on behalf, or for 
the benefit, of any other person; 

(ba) in the case of an association of persons or body of individuals 
(other than a company or a co-operative society or a society regis¬ 
tered under the S^ieties Registration Act, 1860 (21 of 1860), or 
under any law corr^ponding to that Act in force in any part of India], 
any payment of interest, salary, bonus, commission dr remuneration, 
by whatever name called, made by such association or body to a 
member of such association or body. 

Explanation t.—^Where interest is paid by an association or body 
to any member thereof who has also paid interest to the association 
or body, the amount of interest to be disallowed under this clause shall 
be limited to the amount by which the payment of interest by the 
association or body to the member exceeds the payment of interest 
by the member to the association or body. 

Explanation 2.—Whete an individual is a member of an association 
or body on behalf, or for the benefit, of any other person (such member 
and the other person being hereinafter referred to as “member in a 
representative capacity” and “person so represented”, respectively),— 
(i) interest paid by the association or body to such individual 
or by such individual to the association or body otherwise 
than as member in a representative capacity, shall not be 
taken into account for the purposes of ^is clause; 

(/i) interest paid by the association or body to such individual 
or by such individual to the association or body as member 
in a representative capacity and interest paid by the asso¬ 
ciation or body to the person so represented or by the person 
so represented to the association or body, shall be taken 
into account for the purposes of this clause. 

Explanation 3.—^Where an individual is a member of an association 
or body otherwise than as member in a representative capacity, interest 
paid-by the association or- body to such individual shall not be taken 
into account for the purposes of this clause, if such interest is received 

hiin on behalf, or for the benefit, of any other person;*; 

(iji) clause (c) has been omitted.*. 


ANNOTATIONS 

A nidimaH ef sectim 40, opodag poitkm.—^The amoidment made in the 
opEOing portion of secticm 40 is consequent upon the omission of section 
39, w.e.f. 1-4-1989. 
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FftyoMot of Intonft, nbry, bonus, otc., to n pnitner of n firm—^hoi 
dodnctfiilo and wfaoi not dedoctiblo--oew section 4fi(b)«— For and from 
auesBment year 1989-90, in the case of any firm assessable as such, die 
following payments are deductible in computing the total income of such 
firm:— 

(1) any payment of salary, bonus, commission or remuneration, by what¬ 
ever name called (hereinafter referred to as remuneration) to whole-time 
working partner(s) for services rendered, provided such payments are autho¬ 
rised by, and are in accordance with, the terms of the partnership deed, not 
having any retrospective effect in that regard, in so far as the amount of such 
payment to all the partners during the relevant previous year does not exceed 
the following limits:— 



Business 

firm 

Professional 

firm 

On the first Rs. 50,000 of book-profit 



of the firm 

75% 

90% 

On the next Rs. 50,000 of book-profit 

50% 

65% 

On the balance of book-profit 

25% 

40% 


(2) any payment of interest at the rate to be prescribed, having regard 
to the maximum rate of interest payable by a scheduled bank on its deposits, 
to any partner which is authorised by, and is in accordance with, the terms 
of the partnership deed and relates to any period after the date of such 
partnership deed. 

On the other hand, for and from assessment year 1989-90, in the case 
of any firm assessable as such, the following payments are not deductible 
in computing t|ie total income of such firm:— 

(1) any payment of salary, bonus, commission or remuneration, by what¬ 
ever name called (hereinafter referred to as remuneration) to a partner 
who is not a whole-time working partner; 

(2) any payment of remuneration to all the working paitners in excess 
of the following limits:— 



Business 

firm 

Professional 

firm 

On the first Rs. 50,000 of book-profit 



of the firm 

75% 

90% 

On the next Rs. 50,000 of book-profit 

50% 

65% 

On the balance of book-profit 

25% 

40% 


(3) any payment of remuneration even to a whole-time working partner, 
which is not authorised by, and not in accordance with, the terms of the 
partiierrii4> deed; 

(4) any payment of interest to any partner, which is not authorised by, 
or is not in accordance with, the terms the partnership deed or which is at 
a rate in excess of the jmesciibed rate of intarest 
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Certain ei^naslons diAned^£xptonarion 1 to new section 40(b) coins 
definitions of the expressions— 

(а) “whole-time working partner”, which means a partner of the 
firm who is in receipt of any remuneration from the firm for 
services rendered to that firm and who is not in receipt of any 
similar remuneration from any other person; 

(б) “book-profit”, which means profit computed in accordance with 
the provisions of Parts 11 & III of Schedule VI to the Companies 
Act, 1956, if and in so far as these provisions had been appli¬ 
cable to a firm, after making certain adjustments, as mentioned 
in the definition. 

(c) “scheduled bank”, for which definition of that expression as 
given in Explanation (ii) to section 36(l)(v/ja) has been 
adopted. 

Explanations 2 and 3,— Explanations 2 and 3 to the new section 40(h) 
enact the same provisions as are contained in Explanations 2 and 3 to the 
existing section 40(h). 

Payment of interest, salaiy, bonus, etc., to a member of an AOP—^hen 
not dcdnctible—new section 40(ba).—^For and from assessment year 1989-90, 
under the new section 40(ha), any payment of interest, salary, bonus, com¬ 
mission or remuneration, by whatever name called, made by an association 
of persons or a body of individuals to a member is not to be allowed as a 
deduction. 

Explanations 1 to 3 to (he new section 40(ha) are the same as Explana¬ 
tions 1 to 3 to the existing section 40(h) with the difference that while the 
Explanations to the existing section 40(h) deal with the treatment of in¬ 
terest paid by the firm to its partners and vice versa, the Explanations to 
the new section 40(ha) deal with treatment of interest paid by the asso¬ 
ciation of persons or body of individuals to its members or vice versa. 

CeiUflg on allowability of remuneration to directors, etc., not operative 
fm* and frcnn assessment year 1989-90.—^As a result of the omission of sec¬ 
tion 40(c) by the DTL(A) Act, 1987, the ceiling imposed on remuneration 
of directors and certain other persons of a company has no application for 
and from assessment year 1989-90. 

Page 1489: section 40A(2Ka): 

Amendment of section 40A(2 Kb)*—^B y section 126(6) of the DTL(A) 
Act, 1987, in section 40A, in sub-section (2), in clause (a), the proviso 
has been omitted, w.e.f. 1-4-1989. This amendment is consequential to the 
omission, by that Act, of section 40(c). 

Pages 1489-1497: section 40A: 

ftim jidaifiiit of section 40A.—By sectitm 14 of the 1>TL(A) Act, 1987, 
section 40A has been amended, w.e.f. 1-4-1989, as under:— 
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*( 0 ) in sob-secUon (3) lor the wordi “two thousand five hundred nqiees*** 
niierever th(^ occur, the words “ten thousand rupe^” have been substituted; 
(h) sub-sMtions (S) and (6) have been omitted.’. 


ANNOTATIONS 

Amendmeiit of section 40A(3). —Under the existing provisions of section 
40A(3), payment made, in respect of a business expenditure, in a sum 
exceeding Rs. 2,500 is not to be allowed as a deduction if such payment is 
made otherwise than by a crossed cheque or crossed bank draft. The said 
limit of Rs. 2,500 has been raised, with effect from 1-4-1989, to Rs. 10,000. 

As the amendment is effective from 1-4-1989, it may be said that the 
amendment is operative for and from assessment year 1989-90 and, ’there¬ 
fore, any payment made, even prior to 1-4-1989 during the previous year 
relevant to ^at assessment year, upto Rs. 10,000 cannot be disallowed as 
a deduction even if such payment is made otherwise than by a crossed cheque 
or crossed bank draft. But, such a contention cannot prevail because the 
crucial date for the purposes of section 40A(3) is the date of payment. 

Omission of sections 40A(5) and 40A(6). —Section 40A(5), which lays 
down monetary ceilings on payment of remuneration, etc., by an assessee to 
Its employees, and section 40A(6), which lays’down monetary ceilings on 
payment by an assessee to its former employees of fees for services rendered, 
have been omitted, vidth effect from 1-4-1989, i.e., for and from assessment 
year 1989-90. 

Page 1530: new section 41(6): 

Inseition of new section 41(6). —^By section 126(7) of the DTL(A) Act, 
1987, in section 41, after sub-section (5), the following sub-section (6) has 
been inserted, w.e.f. 1-4-1989, namely:— 

“(6) References m sub-section (3) to any other provision of this 
Act which has been amended or omitted 1^ the Direct Tax Laws 
(Amendment) Act, 1987, shall, notwithstan^g such amendment or 
omimion, be construed, for the purposes of that sub-section, as if such 
j amendment or omission had not b^ made.”. 


ANNOTATIONS 

Now aaeliosi 41(6)r—The newly inserted section 41(6) enacts a saving 
«UuM and provides that references in section 41(3) to any other piovision 
bf the 1961 Am, whidi has been amended or omitted by the Direct Tax 
Laws (AmaadDnent) Act, 1987, is, notwidistanding such imendiueiit or 
to be comtrued, for the purposes of that section 41(3), m if such 
fifoettihaent w oini«itoii.iwd not been made. 
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Fage 1609: nctkm 43A(1): 

ABMBdment of sectkm 43A(1)« —^By section 126(8) of the DTL(A) Act, 
1987, in section 43A, in sub-section (1), for the words, brackets, figures 
and letter *‘in clause (fv) of sub-section (1) of section 35 or in section 3SA”, 
the words, figures and letter ‘*in section 3 5A” have been substituted, w.e.f. 
1-4-1989. This amendment is consequential to the omission, by that Act, 
of section 35. / 

Page 1614: section 43B: 

Amendment of section 43B.—^By section 15 of the DTL(A) Act, 1987, 
section 43B has been amended, w.e.f. 1-4-1989, as under:— 

‘(fl) in clause (b), the word “or” has been inserted at the end; 

(b) after clause (b), the following clause (c) has been inserted, 
namely:— 

» “(c) any sum referred to in clause (ii) of sub-section (1) of 
section 36,”; 

(c) in the first proviso [as inserted by section 10 of the Finance Act, 
1987 (11 of 1987)1, after the word, brackets and letter “clause (a)”, the 
words, brackets and letter “or clause (c)” have been inserted; 

(d) the Explanation has been numtered as Explanation 1, and after 
Explanation 1 as so numbered, the following Explanation 2 has been in¬ 
serted, namely:— 

**Explanation 2 .—^For the removal of doubts, it is hereby declared 
that where a deduction in respect of any sum referred to in clause (c) 
of this section i$ allowed in computing the income referred to in sec¬ 
tion 28 of the previous year (being a previous year relevant to the 
assessment year commencing on the 1st day of April, 1988, or any 
< earlier assessment year) in which the liability to pay such sum was 
incurred by the assessee, the assesses shall not be entitled to any deduc- 
! tion under this section in respect of such sum in computing the income 
of the previous year in which the sum is actually paid him.”.*. 

ANNOTATIONS 

e 

AmMt of section 43B widcnedL —^As a result of the insertion, with effect 
from 1-4-1989, of clause (c) in section 43B, the bonus and/or commission 
payments to employees as referred toin section 36(1)(li) have been brought 
within the ambit cff section 43B so that deduction in respect of such pay¬ 
ments is to be allowed, for and from assessment year 1989-90, only in 
computing the income of that previous year in wMch these are actually 
paid and not tm tl^ basis of accriud. 

nut proviso also made npplicnble to such payments*— As a result of the 
anuoi^eat of the first prot^ section 43B, such bcmus and/or com- 
mMm payment are also to be allowed, even where the payment in re- 
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spect thereof is made before the due date for fumishing the return of 
income for that assessment year and the evidence of such payment ii fiimi- 
shed along with such return. 

No double deduction possible.—^The newly inserted Explanation 2 clarifies 
that if deduction in respect of any such bonus and/or commission payment 
has already been allowed in the assessment year 1988-89 or any earlier 
assessment year on accrual or due basis, the deduction is not to be allowed 
again in the year in which the sum is actually paid. 

Page 1614: section 44: 

Amendment of secticm 44.—^By section 126(9) of the DTL(A) Act, 1987^ 
in section 44, for the words, figures and letter '‘sections 28 to 43A‘', the 
words figures and letter “sections 28 to 43B” have been substituted, w.e.f. 
1-4-1989. This amendment is of a consequential nature, necessitated by 
existence of section 43B. 

Page 1727: new section 54A: 

Insertion of new section 54A.—^By section 16 of the DTL(A) Act, 1987, 
after section 54, the following new section 54A has been inserted, w.e.f. 
1-4-1989, namely:— 

*54A. Relief of tax on capital gains on transfer of property held 
nndor tmst for charitable or religious purposes or by certain institn* 
dons.—(1) Where the capital gain arises firom the transfer of a long 
term capital atfset being property specified in sub-section (2) (the 
capital asset so transferred being hereafter in this s^tion.referred to 
as the original asset), and the assessee hs£, during the previous year 
in which the transfer took place or witlun a period of six months after 
the close of such previous year, acquired another capital asset (such 
asset being hereafter in this section referred to as the new asset), to 
be held for the same purposes as those for which the original asset 
was held, then, the capital gain arising from the transfer shall be dealt 
with in accordance with the following provisions, that is to say,— 

(a) if the cost of the new asset is nbt less than the net consi> 

deration in respect of the original asset, the whole of sudi 
capital gain shall not be charged under section 45; ^ 

(b) if the cost of the new asset is less than the net consideration 
in respect of the original asset, so much of the capital gain 
as bears to the whole of the capital gain tiie same proportion 
as the cost of acquisition of the new asset bears to the net 
consideration shall not be charged under section 45: 

Provided that in a case u^ere the transfer of the original asset is 
by way of compulsory acquisititm under any law and the full amount 
of compensation awarded for such acquisition is not received tiy tire 
assessee on the date of sudh transfta but is rectived aftm the expiry of 
the |»tadous year, tiie period of six months referred to hi tMs sectimt 
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shall, in relation to so much of such compensation as is not received 
before such expiry, be reckoned from the date immediately following 
the date on which such compensation is received by the assessee. 

(•2) The property referred to in sub-section (1) shall be the follow¬ 
ing, namely:— 

(a) property held under trust wholly for charitable or religious 
purposes in India or by an institution established wholly for 
such purposes in India; 

I (b) property held under trust in part only for charitable or reli¬ 

gious purposes in India, the trust having been created before 
the commencement of this Act; 

(c) property held under a trust created on or after the 1st day 
of April, 1952, or by an institution established on or after 
that date, for a charitable purpose which is for the benefit 
of citizens of India abroad or which tends to promote inter¬ 
national welfare in which India is interested; 

(d) property held by a trust or institution of national importance 
referred to in clause (d) of sub-section (1) of section 80F. 

(3) In the case of a capital asset being property falling under 
clause (b) of sub-section (2), the provisions of sub-section (I) shall 
apply only to that fraction of the capital gain arising from the transfer 
of such capital asset which represents the extent to which the income 
derived from the capital asset transferred was, immediately before such 
transfer, applicable to charitable or religious purposes. 

Explanation .—In this section, “net consideration” shall have the 
meaning assigned to it in Explanation 5 below sub-section (1) of 
section 54E.’. 


ANNOTATIONS 

Rdief in respect of long-term capital gains on tramder of certain pro* 
perties held under trust for charitable or religious purposes, etc.—new sec¬ 
tion 54A(1).—^For and from assessment year 1989-90, under new section 
S4A(1). if an assessee transfers any long-term capital asset of the nature 
specified in section 54A(2) giving rise to capital gains and acquires during 
the previous year in which the transfer took place or within a period of 
six months after the close of such previous year another capital asset to be 
held for the same purposes as those for which the original asset was held, 
the entire capital gain shall be exempt, if the cost of the new asset is not 
less than the net consideration [as defined in Explanation 5 below section 
S4E(1)] received. If the cost of the new asset is less than the net consi¬ 
deration, the exemption is to be granted proportionately on the basis of 
investment of net consideration for acquiring the new asset. 

The proviso to section 54A(1) makes provisions for die mode of deter¬ 
mination of period of six months in a case where transfer of original asset 

cap: it v-7—[3] 
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is by way of compulsoiy acquisition and the amount of compensation, \<diole 
or part, is received after the expiry of the previous year. In such a case, 
the period of six months is to be reckoned from the date immediately 
following thr date on which such compensation is received by the assessee. 

Properties eligible for exemption specified-^ew section 54A(2)«—Sec¬ 
tion S4A(2), in its clauses (a) to (d), specifies the properties of the chari¬ 
table or religious trust, etc., which are eli^ble for the relief provided for 
under section S4A(1). 

It may be noted that capital gains arising from properties covered by 
clauses (a) and (b) of section S4A(2) arc eli^ble for relief, upto and 
including assessment year 1988-89, under the existing section ll(iA), which 
has been omitted by the DTL(A) Act, 1987, w.e.f. 1-4-1989. 

Partial relief in respect of property sp^ified in section S4A(2)(b>—new 
section 54A(3).—Section 54A(3) provides that where the capital asset is a 
property held under trust created before 1st April, 1962, in part only for 
charitable or religious purposes, then 'only that fraction of capital gain 
arising from transfer of such asset which represents the extent to which the 
income deiived from the asset transferred was, prior to such transfer, appli¬ 
cable to charitable or reli^ous purposes is eli^ble for such relief. 

Pages 1818-1822: section 64: 

Amendment of section 64(1).—^By section 17 of the DTL(A) Act, 1987, 
section 64(1) has been amended, w.e.f. 1-4-1989, as under:— 

*(a) clause (i) has been omitted; 

(h) in clause (<i), for the proviso, the following proviso has been 
substituted, namely:— 

“Provided that nothing in this clause shall apply in relation to any 
such income arising to the spouse from a firm carrying on any such 
profession as is referred to in sub section (1) of section 44AA, where 
the spouse possesses any technical or professional qualification in the 
; nature of a degree or diploma of a university within the meaning of 
J clause (c) of the Explanation below sub^section (2B) of section 32A;'*; 

(c) cbmse (ui) has been omitted; 

(d) in clause (fv), the words, brackets and figure “in a case not falling 
under clause (i) of this sub-section,” have been omitted; 

(e) in clause (v), the words, brackets and figures “in a case not falling 
under clause (Hi) of this sub-section,” and the brackets and words “(not 
being a married daughter)” have been omitted; 

(f) in clause (vii), the brackets and words “(not being a married 
daughter)” have been omitted; 

(g) for Expkmatian 1, the following Explanation 1 has been substituted, 
uamc^:-— 
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^^Explanation 1.—^For the purposes of clause (//), the individual, 
in computing whose total income the income referred to in that clause 
is to be included, shall be the husband or wife whose total income 
(excluding the income referred to in that clause) is greater; and where 
any such income is once included in the total income of either spouse, 
any such income arising in any succeeding year shall not be included 
in the total income of the other spouse unless the Assessing Officer is 
satisfied, after giving that spouse an opportunity of being heard, that it 
is necessary so to do."; 

(h) Explanation lA and Explanation 2A have been omitted; 

(/) for Explanation 3, the following Explanation 3 has been substituted, 
namely:— 

^'Explanation 3.—^For the purposes of clauses (iv), (v) and (vi), 
where the assets transferred directly or indirectly by an individual to 
his spouse or minor child or son’s wife or son’s minor child (hereafter 
in this Explanation referred to as “the transferee’’) are invested by 
the transferee,— 

(z) in any business, such investment being not in the nature of 
contribution of capital as a partner in a firm or, as the case 
may be, for being admitted to the benefits of partnership in 
a fijrm, that part of the income arising out of the business to 
the transferee in any previous year, which bears the same 
proportion to the income of the transferee from the business 
as the value of the assets aforesaid as on the first day of 
the previous year bears to the total investment in the business 
by the transferee as on the said day; 

(ii) in the nature of contribution of capital as a partner in a 
firm or, as the case may be, for being admitted to the benefits 
of partnership in a firm, that part of the interest receivable 
by the transferee from the firm in any previous year, which 
bears the same proportion to the interest receivable by the 
transferee from the firm as the value of the investment afore¬ 
said as on the first day of the previous year bears to the 
total investment by way of capital contribution as a partner 
in the firm as on the said day, 

shall be included in the total income of the individual in that pre- 
W)U8 year.".*. 


ANNOTATIONS 

No dnMUiig, f<nr and firoin asscsamot year 19894N), fat roq»ect of share 
income of flie spome (ht Ae ndiHMr chfld^As a result of the omission of 
clauses (f) and (id) of section 64(1) by the DTL(A) Act, 1987, there 
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will be no clubbing, for and from assessment year 1989-90, with the income 
of an individual, in respect of the share income of his or her spouse and/or 
minor child from a firm. Such omission is consequent upon the introduction 
of a new scheme of taxation of firms and its partners. 

Exception to the applicability of section 64(l)(ii) made more specific^—> 
Under the substituted proviso to section 64(1) (i7), the provisions of sec* 
tion 64(l)(ii) will have no application, for and from assessment year 
1989-90, only if the income arises to the spouse from a firm carrying on a 
profession as is referred to in section 44AA(1) and the spouse- possesses 
any technical or professional qualification in the nature of a degree or diploma 
of a University within the meaning of clause (c) of the Explanation below 
section 32A(2B). 

Section 64(l)(iv) amended.—^The amendment of section 64(l)(iv) is conse¬ 
quential to the omission of section 64(1) (/). 

Section 64(l)(v) amended.—One of the amendments to section 64(l)(v) 
is consequential to the omission of section 64(1 )(m). 

The omission of the brackets and words “(not being a married 
daughter)”, which qualify the term “minor child” used in section 64(1 )(v) 
has been effected as such user was unnecessary. A similar omission has 
also been effected in section 64(l)(v/i). 

Explanation 1 substituted.^—^The substitution of Explanation 1 to section 
64(1) has effected only consequential amendments pursuant to the omission 
of clauses (i) and (m) of section 64(1). 

Ex^nations lA and 2A omitted.—Such omission is consequential to the 
omission of clauses (i) and (ui) of section 64(1). 

Explanation 3 substituted.—The existing Explanation 3 to section 64(1) 
applies to clauses (iv) and (v) of section 64(1) only and clarifies that 
where the assets transferred by an individual to his/her spouse or his/her 
minor child are invested in any business, the income proportionate to the 
investment out of the transferred assets will be clubbed with the income 
of the transferor. 

The newly substituted (w.c.f. 1-4-1989) Explanation 3 has been made 
applicable al^o (o clause (v/) of section 64(1) relating to assets trans¬ 
ferred by an individual to his/her son’s wife or son’s, minor child and has 
thus removed a lacuna in the existing provisions. 

Further, the new Explanation 3 excludes the clubbing of the income re¬ 
ceived from the firm, where the transferred assets aro invested by way of 
contribution of capital as a partner in a firm or for being admitted to the 
benefits of partnership in a firm. However, the interest received from the 
firm on such capital contribution is to be clubbed with the income of the 
transferor. 
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Pages 1885-1886: section 67: 

Substitution of new section for section 67 ,—^By section 18 of the DTJL(A) 
Act, 1987, the following section 67 has been substituted, w.e.f. 1-4-1989, 
namely:— 

I *67. Method of compntli^ a member’s share in the income of asso¬ 
ciation of pmsons or body of individuals.—(.1) In computing the total 
income of an assessee who is a member of an association of persons or 
a body of individuals wherein the shares of the members are deter¬ 
minate and known [other than a company or a co-operative society 
or a society registered under the Societies Registration Act, 1860 (21 
of 1860), or under any law corresponding to that Act in force in any 
part of India], whether the net result of the computation of the total 
income of such association or body is a profit or a lo$s, his share 
(whether a net profit or net loss) shall be computed as follows, 
namely:— 

(a) any interest, salary, bonus, commission or remuneration by 
whatever name called, paid to any member in respect of the 
previous year shall be deducted from the total income of the 
association or body and the balance ascertained and appor¬ 
tioned among the members in the proportions in which they 
are entitled to share in the income of the association or body; 

(b) where the amount apportioned to a member under clause (a) 
is a profit, any interest, salary, bonus, commission or remu¬ 
neration aforesaid paid to the member by the association or 
body in respect of the previous year shall be added to that 
amount, and the result shall be treated as the member’s share 
in the income of the association or body; 

(c) where the amount apportioned to a member under clause 
(a) is a loss, any interest, salary, bonus, commission or re¬ 
muneration aforesaid paid to the member by the association 
or body in respect of the previous year shell be adjusted 
against that amount, and the result shall be treated as the 
member’s share in the income of the association or body. 

(2) The share of a member in the income or loss of the association 
or body, as computed under sub-section (1), shall, for the purposes of 
assessment, be apportioned under the various heads of income in the 
same manner in which the income or loss of the association or body 
has been determined under each head of income. 

(3) Any interest paid by a member on capital borrowed by him 
for the purposes of investment in the association or body shall, in 
computing his share chargeable under the head “Profits and gmns of 
business or profession ’ in respect of his share in the income of the 
association or body, be deducted from Ms share. 

Explanation .—^In this section, “paid” has the same meaning as is 
assigned to it in clause (2) of section 43.*. 
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ANNOTATIONS 

Substituted section 67 piescribes method of computii^ a inembur’s share 
incmne from an AOP, etc«—^The existing section 67 prescribes method of 
computing a partner’s share in the income of a firm. As such computation is 
no longer necessary in view of the full exemption granted, under s. iO(2A), 
for and from assessment year 1989-90, to a partner in respect of his share 
in the total income of the firm. In that view of the matter, the substituted 
s. 67 prescribes the method of computing a member’s share in the 
income of an association of persons or a body of individuals, wherein the 
shares of the members are determinate. The substituted section 67 follows 
the same manner for such computation as provided for in the existing sec¬ 
tion 67, with the exception that the provisions of section 67(4), which 
deals with the set off or carried forward of share of loss of a partner in a 
registered firm or in an unregistered firm assessed as a registered firm, do 
not find place in the substituted section 67 as there are no provisions in 
the Act for set off or carry forward of the share of loss of a member in an 
association or a body in his own assessment. 

Page 2002: section 75: 

Omission of section 75.—^By section 19 of the DTL(A) Act, 1987, section 

75, dealing with losses of registered firms, has been omitted, w.e.f. 1-4-1989, 
consequent upon introduction of a new scheme, in section 167A, for taxa¬ 
tion of firms eliminating the distinction between registered firms and un¬ 
registered firms, as also of a new section 10(2A) exempting share income 
of partners in firms from tax. 

Page 2004: section 76: 

Omission of section 76.—^By section 19 of the DTL(A) Act, 1987, section 

76, dealing with losses of unregisteied firms assessed as registered firms, 
has been omitted, w.e.f. 1-4-1989, consequent upon introduction of a new 
scheme, in section 167A, for taxation of firms eliminating the distinction 
between the registered firms and unregistered firms, as also of a new sec¬ 
tion 10(2A) exempting share income of partners in firms from tax. 

Page 2005: section 77: 

Omissimi ni section 77.—^By section 19 of the DTL(A) Act, 1987, sec¬ 
tion 77, dealing with losses of unregistered firms or their partners, has 
been omitted, w.e.f. 1-4-1989, consequent upon introduction of a new scheme, 
in section 167A, of taxation of firms eliminating the distinction between the 
registered firms and unregistered firms, as also of a new section 10(2A) 
exempting share income of partners in firms from tax. 

Page 2009: section 

Amendment of section 78.->By section 20 of the DTL(A) Act, 1987, the 
following section 78(1) has been substituted, w.e.f. 1-4-1989, namdy:— 
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“(1) Where a change has occurred in the constitution of a firm, 
nothing in this Chapter shall entitle the firm to have carried forward 
and set off so much of the loss proportionate to the share of a retired 
or deceased partner as exceeds his share of profits, if any, in the firm, 
in respect of the previous year.”. 


ANNOTATIONS 

Section 78(1) substituted.—Under the existing provisions of section 78(1), 
where a change has occurred in the constitution of the firm, the share of‘loss 
of the retiring or deceased partner is not allowed to be carried forward 
to be set off against the income of the firm after the change. This sub¬ 
section also prohibits any partner from taking the benefit of any portion 
of the said loss which is not apportionable to him under section 67. 

The new section 78(1), operative for and from assessment year 1989-90, 
provides that where a change has occurred in the constitution of the firm, 
the share of loss of the out-going partners is not to be carried forward to 
be set off against the income of the new firm. It does hot contain the 
latter part of the original section 78(1) relating to partners, as the same 
has become redundant in view of the new scheme for'taxation of firms 
whereby the share of a partner in firm’s total income is not to be taxed in 
his hands. 

Page 2016: section 80: 

Anottudment ot section 80.—^By section 126(10) of the DTL(A) Act, 1987, 
in section 80, for the words, brackets and figures “within the time allowed 
under sub-section (1) of section 139 or within such further time as may 
be allowed by the Income-tax Officer,”, the words, brackets and figures “in 
accordance with the provisions of sub-section (3) of section 139” have been 
substituted, w.e.f. 1-4-1989. This amendment is consequential to the amend¬ 
ments made, by that Act, to section 139. 

Pi^es 2040-2041: section 80A: 

Amoidment of section 80A.^—^By section 21 of the DTL(A) Act, 1987, 
the following section 80A(3) has been substituted, w.e.f. 1-4-1989, 
namely:— 

“(3) Where in computing the total income of an association of per¬ 
sons or a body of individuals, any deduction is admissible under section 
80G or section 80HH or section 80HHA or section 80HHB or section 
80HHC or section 80-1 or section 80J, no deduction under the same 
section shall be made in computing the total income of a member of 
the association of persons or body of individuals in relation to the 
share of such mem^r in the income of the association or body.”. 
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ANNOTATIONS 

Section 80A(3) substituted.—^The existing section 80A(3) lays down that 
where deductions under certain sections are allowed in the cases of the firm, 
association of persons or body of individuals, the same deductions are not 
to be allowed in the assessments of the partners or members in respect of 
shares from such firms, association of persons or body of individuals. These 
provisions are no longer necessary in the case of a firm and its partners in 
view of the new scheme for taxation of firms whereby the shares of partners 
in the firm’s income are not to be taxed in their hands. Therefore, under 
the substituted section 80A(3), reference to a firm and its partners has 
been taken out so that that section 80A(3) can have applicatiqn only to 
the association of persons and body of individuals and their members. 

Pages 2051-2052: section SOB: 

Amendment of section SOB.—^By section 22 of the DTL(A) Act, 1987, 
section SOB has been amended, w.e.f. 1-4-1989, as under:— 

(1) Clause (2), defining ‘domestic company’, has been omitted conse¬ 
quent upon shifting the definition in the newly inserted section 2(22A). 

(2) Clause (4), defining ‘foreign company’, has been omitted consequent 
upon shifting the definition in the newly inserted section 2(23A). 

(3) Clause (6), defining ‘income’ in relation to a handicapped individual, 
and clause (8), defining ‘relative’, have been omitted as the then section 
SOD, for which these definitions were needed, was already omitted by the 
Finance Act, 1984, w.e.f. 1-4-1985. 

Pages 2082-2086: section 80E: 

Omtesion of section 80E.—^By section 23 of the DTL(A) Act, 1987, sec¬ 
tion 80E, providing for deduction in respect of payment for securing retire¬ 
ment annuities in cases of partners of registered professional firms, has been 
omitted, w.e.f. 1-4-1989, which has become redundant as a result of the 
Introduction of a new scheme of taxation of the firms and grant of exemp¬ 
tion to a partner in respect of his share in the total income of the firm. 

Page 2088: section 80F: 

Insertion of new section 80F.—^By section 24 of the DTL(A) Act, 1987, 
after section 80E as omitted by that Act, the following section 80F has 
been inserted, w.e.f. 1-4-1989, namely:— 

*80F. Deduction in r^pect of amounts applied for charitable or 
religious pui^poses, etc.—(1) In computing the total income of an 
assmec, being— 

(a) a person in receipt of income derived from property held 
under trust wholly for charitable or religious purposes in 
India or by an institution established wholly for such pur¬ 
poses in India; or 
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(b) a person in receipt of income derived from property held 
under trust in part only for charitable or religious purposes 
in India, the trust having been created before the com¬ 
mencement of this Act; or 

(c) a person in receipt of income derived from property held 
under a trust created on or after the 1st day of April, 19S2, 
or by an institution established on or after that date, for a 
charitable purpose which is for the benefit of citizens of India 
abroad or which tends to promote international welfare in 
which India is interested; or 

(d) a trust or institution declared by the Board, by notification 
in the Official Gazette, to be a trust or institution of national 
importance, having regard to the objects set out in the instru¬ 
ment creating the trust or establishing the institution, the 
opinion of such experts in the respective fields of activity 
of the trust or institution as the Board may think fit to con¬ 
sult, and other relevant factors, 

there shall be deducted, in accordance with and subject to the provi¬ 
sions of this section, the sums specified hereunder, namely:— 

(/) any amount applied in India by the person referred to in 
clause (a), or by the trust or institution referred to in clause 
(d), during the previous year wholly and exclusively to the 
purposes of the trust or institution; 

(</) any amount applied in India by the person referred to in 
clause (6) during the previous year wholly and exclusively 
to the charitable or religious purposes of the trust; 

(Hi) any amount applied outside India by the person referred to 
in clause (c) during the previous year wholly and exclusively 
for the benefit of citizens of India abroad or for promoting 
international welfare in which India is interested, where the 
Board has, by general or special order, directed such amount 
to be deducted: 

Provided that any such amount applied wholly and exclu¬ 
sively for the benefit of citizens of India abroad shall qualify 
for the deduction under this clause only if such amount is 
applied in accordance with a scheme framed by such person 
and approved by the Board and notified in the Official 
Gazette; 

(iv) any amount invested or deposited during the previous year 
in such form or mode, in such manner and for such period 
as may be prescribed, where such investment or deposit is 
held by such person or, as the case may be, trust or institu¬ 
tion for a period of not less than six months ending with 
the due date for furnishing the return of income under sub¬ 
section (1) of section 139. 
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(2) The deduction under sub-section (1) shall not be allowed un¬ 
less the following conditio .s are fulfilled, namely:— 

' (a) the person in receipt of the income or, as the case may be, 
the trust or institution has made an application for registra¬ 
tion of the trust or institution in the prescribed form and in 
the prescribed manner to the Oimmissioner or any other 
authority prescribed in this behalf before the expiry of a 
period of one year from the date of the creation of the trust 
or the establishment of the institution: 

Provided that the Commissioner or the authority so pre¬ 
scribed may, ^ his or ifs discretion, admit an application for 
the registration of any trust ui institution after the period 
aforesaid. 

Explanation .—Where an application for registration of the 
trust or institution has been made to the Commissioner in 
accordance with the provisions of section 12A as it stood 
immediately before the 1st day of April, 1989, the require¬ 
ments of this clause shall be deemed to have been complied 
with; 

(h) where the gross total income of the trust or institution for 
the previous year exceeds fifty thousand rupees, the accounts 
of the trust or institution for the previous year have been 
audited by an accountant as defined in the Explanation below 
sub-section (2) of section 288 and the person in receipt of 
the income furnishes along with the return of income for the 
relevant assessment year the report of such audit in the pres¬ 
cribed form duly signed and verified by such accountant and 
setting forth such particulars as may be prescribed; 

(c) such other conditions as the Board may, having regard to the 
interests or quantum of the revenue, by general or special 
order, impose, and such conditions may include a condition 
that a nominee of the Board shall, notwithstanding anything 
contained in any other law for the time being in force or in 
any instrument constituting the trust or institution concerned 
or governing the working thereof, be appointed on the Board 
of trustees of the said trust or, as the case may be, the govern¬ 
ing body of the institution. 

(3) The deduction under sub-section (1) shall not be allowed 
where— 

(«) any part of the property of the trust or institution is held 
for a private reli^ous purpose which does not enure for the 
benefit of the public or any part of the income from such 
prt^erty is applied to any such purpose as aforesaid; 

(h) in Ae ci^ of a trust for charitable purposes or a charitable 
institution created or establiriied after the commencement of 
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thh Act, the trust or institution is created or established for 
the benefit of any particular religious community or caste; 

(c) (i) in the case of a trust or an institution created or estab¬ 
lished after the commencement of this Act, any part of the 
income of the trust or institution, under the terms of the 
trust or the rules governing the institution, enures, or 

(n) in the case of a trust or institution whenever created or 
established, any part of the income or any property of the trust 
or institution is, during the previous year, used or applied, 
in a manner which results directly or indirectly in conferring 
any benefit, 'tmenity or perquisite (whether convertible into 
money or not) on any interested person; or 

(d) any funds of the trust or institution are invested or deposited, 
foi any period during the previous year, otherwise than in 
any such form or mode, in such manner and for such period 
as is prescribed for the purposes of clause (iv) of sub¬ 
section (1): 

Provided "1 ..t the Chief Commissioner or the Commissioner may, 
if he is satisiied, on an application by the trust or institution, that the 
application of the provisions of sub-clause (/) or sub-clause (ii) of 
clause (c) would result in grave hardship to the trust or institution, 
allow the deduction wholly or to such extent as he may deem fit 
having regard tp the extent of the benefit, amenity or perquisite derived 
or enjoyed by the interested person: 

Provided further that in the case of a trust or institution created or 
established before the commencement of this Act, the provisions of 
sub-clause (ii) of clause (c) shall not apply to any use or applica¬ 
tion, whether directly or indirectly, of any part of such income or any 
property of the trust or institution in the manner specified in that 
clause, if such use or application is by way of compliance with a manda¬ 
tory term of the trust or a mandatory rule governing the institution. 

(4) Without prejudice to the generality of the provisions of clause 
(c) of sub-section (3), the income or the property of the trust or 
Institution or any part of such income or property shall, for the pur¬ 
poses of that clause, be deemed to have been used or applied in a 
manner which results directly or indirectly in conferring any benefit, 
amenity or perquisite (whether convertible into money or not) on 
any interested person, if— 

(a) any part of the income or property of the trust or institution 
is, or continues to be, lent to any interested person for any 
period during the previous year without either adequate 
security or adequate interest or both; 

(b) any land, building or other property of the trust or institu¬ 
tion is, or continues to be, made available fpr the use of 
any interested person for any period during the previous year 
without charging adequate rent or ether compensation; 
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(c) any amount is paid by way of salary, allowance or otherwise 
during the previous year to any interested person out of the 
resources of the trust or institution for services rendered by 
that person to such trust or institution and the amount so 
paid is in excess of what may be reasonably paid for such 
services; 

(d) the services of the trust or institution are made available to 
any interested person during the previous year without ade¬ 
quate remuneration or other compensation; 

(e) any share, security or other property is purchased by or on 
behalf of the trust or institution from any interested person 
during the previous year for a consideration which is more 
tlian adequate; 

(/) any share, security or other property is sold by or on behalf 
of the trust or institution to any interested person during 
the previous year for a consideration which is less than ade¬ 
quate; 

(g) any income or property of the trust or institution is diverted 
during the previous year in favour of any interested person: 

Provided that this clause shall not apply where the income, 
or the value of the property or, as the case may be, the 
aggregate of the income and the value of the property so 
diverted does not exceed one thousand rupees; 

(h) any funds of the trust or institution are, or continue to re¬ 
main, invested for any period during the previous year in 
any concern in which any interested person has a substantial 
interest: 

Provided that in a case where the aggregate of the funds 
of the trust or institution invested in a concern referred to in 
this clause does not exceed five per cent, of the capital of 
that concern, the deduction under sub-section (t) in respect 
of the amount referred to in clause (i) or clause (//) of that 
sub-section shall not be denied in relation to the application 
of any income other than the income arising to the trust or 
institution from such investment, by reason only of this clause. 

(S) Where deduction has been allowed under sub-section (1) for 
any previous year with reference to any amount referred to in clause 
(iv) of that sub-section and in any subsequent previous year the whole 
or any part of the investment or deposit in which such amount is held 
is realised or converted into cash, the amount so realised or converted 
into cash shaU, notwithstanding anything contained in any other pro¬ 
vision of this Act, be deemed to be the income of the assessee of the 
previous year in which it is so realised or converted and shall be 
chargeable to tax accordingly. 

(6> The deduction under sub-section (1) shall not be allowable in 
a COM where the whole or any part of the income of the person 
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I as the case may be, trust or institution referred to in that sub-section 
I is chargeable to income-tax, by virtue of the provisions of sections 60 
to 63, as the income of the author of the trust or founder of the 
institution or any other person who has made a transfer of any income 
or asset to the trust or institution. 

(7) Where the property referred to in clause (a) or clause (6) or 
clause (c) of sub-section (1) consists wholly or partly of a business 
undertaking, or any person, trust or institution referred to in clause 

(a) or clause (b) or clause (c) or clause (-4) of that sub-section derives 
income from a business carried on by him or it, the foregoing pro¬ 
visions of this section shall apply subject to the following conditions 
and with the following modifications, namely:— 

(a) separate books of account are maintained by such person, 
trust or institution in respect of such business; such accounts 
are maintained on the cash system of accounting and are 
audited by an accountant as defined in the Explanation 
below sub-section (2) of section 288, and the person, trust or 
institution furnishes, along with the return of income for the 
relevant assessment year, the report of such audit in the 
prescribed form duly signed and verified by such accountant 
and setting forth such particulars as may be prescribed; 

(b) in computing the profits and gains of such business, no 
deduction shall be allowed in respect of any expenditure which 
results directly or indirectly in the provision of any remune¬ 
ration, perquisite, benefit or amenity to any interested person, 
whether for any services rendered or otherwise; 

(c) the provisions of sections 71 and 72 shall not be applicable 
in relation to any loss pertaining to such business; 

(d) any amount referred to in clause (/) or clause (//) or clause 
(Hi) of sub-section (1), in so far as such amount is applied 
out of the profits and gains of such business, shall qualify for 
the deduction under that sub-section, if— 

(/) such amount is so applied during the previous year; or 
(ii) such amount is so applied during the financial year next 
following the previous year and, until it is so applied, 
the amount is kept in deposit in a separate account in 
any scheduled bank and it is not utilised for any purpose 
which is not a purpose of the trust or institution, 
and any amount which is not so applied out of such deposit 
during the financial year aforesaid shall be chargeable to tax 
as the income under the head ‘Trofits and gains of business 
or profession” of such person, trust or institution of the n^ 
following previous year and all the provisions of this Act 
shall apply accordingly; 

(e) any amount referred to in clause (iv) of sub-section (1) 
shall not be taken into account for the purpose of allowing 
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the deduction under that sub-section, in so far as such amount 
relates to the profits and gains of such business; 

(/) without prejudice to the provisions of sub-section (3), the 
deduction under sub-section (1) shall not be allowed in a 
case where— 

(/) such business consists, wholly or partly, in— 

{A) the purchase and sale of any securities or shares; 
or 

(B) money-lending or financing in any form; or 

(C) speculation in securities or shares or any other 
commodities; or 

(D) engaging in the conduct of, or participating in, any 
lottery or crossword puzzle, races including horse 
races, card games or other games of any sort or 
gambling or betting of any form or nature what¬ 
soever; or 

(£) such other activity as jnay be prescribed; or 
(i7) the person, trust or institution aforesaid engages in any 
business transaction with any interested person or with 
any concern in which any interested person has a sub¬ 
stantial interest; 

(hi) such person, trust or institution enters into any partner¬ 
ship or joint venture or forms any association of per¬ 
sons or a body of individuals with any interested person 
or with any concern in whicl^ any interested person has 
a substantial interest. 

(8) The Board may, by general or special order, direct that any 
power or authority conferred upon it under this section may, subject 
to such conditions and restrictions as it may think fit to impose, be 
exercised also by such officer not below the rank of a Commissioner 
as it may specify in the order. 

Explanation 1.—For the purposes Of tiiis section,— 

(a) “interested person” means— 

(i) the author of the trust or the founder of the institution; 
(t‘0 any person who has made a substantial contribution to 
the trust or institution, that is to say, any person whose 
total contribution up to the end of the relevant pre¬ 
vious year exceeds twenty-five thousand rupees; 

(iii) where such author, foimder or person is a Hindu un¬ 
divided family, a member of the family or any relative 
of such member; 

(fv) any trustee of tiie trust or manager (by whatever name 
called) of the institution; 

(v) any relative of any such autiior, founder, person, 
member, trustee or manager as aforesaid; 

(vf) any concern in which any of the persons referred to in 
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j sub-clauses (i), («), (/«), (iv) and (v) has a sub¬ 

stantial interest; 

(b) “relative”, in relation to an individual, means,— 

(i) spouse of the individual; 

(u) brother or sister of the individual; 

(in) brother or sister of the spouse of the individual; 

(iv) any lineal ascendant or descendant of the individual; 

(v) any lineal ascendant or descendant of the spouse of the 
Individual; 

(vi) spouse of a person referred to in sub-clause (ii), sub¬ 
clause (iii), sub-clause (iv) or sub-clause (v); 

(vii) any lineal ascendant or descendant of a brother or sister 
of either the individual or of the spouse of the individual; 

(c) “scheduled bank” shall have the same meaning as in clause 

(ii) of the Explanation to clause (viia) of sub-section (1) 
of section 36; 

I (d) “trust” includes any other legal obligation; 

(e) any reference to “institution” shall be construed as including 
also a reference to “fund”. 

Explanation 2.—trust or institution created or established for the 
benefit of scheduled castes, backward classes, scheduled tribes or 
women and children shall not be deemed to be a trust or institution 
created or established for the benefit of a religious community or caste 
within the meaning of clause (6) of sub-section (3). 

Explanation 3.—^For the purposes of this section, a person shall be 
deemed to have a substantial interest in a concern,— 

(i) in a case where the concern is a company, if its shares (not 
being shares entitled to a fixed rate of dividend whether with 
or without a further right to participate in profits) carrying 
not less than twenty per cent, of the voting power are, at 
any time during the previous year, owned beneficially by such 
person or partly by such person and partly by one or more of 
the other persons referred to in clause (a) of Explanation 1; 

(ii) in the case of any other concern, if such person is entitled, 
or such person and one or more of the other persons re¬ 
ferred to in clause (a) of Explanation 1 are entitled in the 
aggregate, at any time during the previous year, to not less 
than twenty per cent, of the profits of such concern.*. 


ANNOTATIONS 

Affied (HBlnions. —Section 7 of the DTL(A) Act, 1987, has omitted sec¬ 
tions 11, 12, 12A and 13, w.e.f. 1-4-1989, relating to exraiption of inccnne 
of dharitable and religious trusts and instituficHis. Further, sections 10(21), 
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10(23C)(/v) and (v), 35, 35CC, 35CCA and 35CCB have been omitted, 
w.e.f. 1-4-1989. 

Introduction.—In the wake of such omissions, a new section 80F has 
been inserted, w.e.f. 1-4-1989, providing for a unified scheme for taxation 
of charitable and religious trusts, as also of institutions of national 
importance including those involved in scientific research, rural development 
and conservation of natural resources. With the insertion of a new section 
80F, the gross total income of a charitable or religious trust or institution, 
etc., is to be computed, for and from assessment year 1989-90, in terms of 
section 80A and thereafter two special deductions—in respect of amount 
applied as also in respect of amount invested or deposited—are to be allowed 
in accordance with the provisions of new section 80F. 

Voluntary contribntions to form part of total Income .—As a result of 
amendment of section 2(24) («a), voluntary contributions received by such 
trusts, etc., are to form part of their total income, which is otherwise to 
be computed in the normal manner. 

Categories of assessees eligible for deduction under new section 80Fv— 
Clauses (a) to (d) of section 80F(1) enumerate the persons who are 
entitled to deduction under section 80F(1). These are— 

(а) a person in receipt of income derived from property held under 
trust wholly for charitable or religious purposes in India or by 
an institution established wholly for such purposes in India; or 

(б) a person in receipt of income derived from property held under 
trust in part only for charitable or religious purposes in India, 
the trust having been created before 1st April, 1962; or 

(c) a person in receipt of income derived from property held under 
a trust created on or after 1st April, 1952, or by an institution 
established on or after that date, for a charitable purpose which 
is for the benefit of citizens of India abroad or which tends to 
promote international welfare in which India is interested; or 

(d) a trust or institution declared by the Board, by notification in 
the Official Gazette, to be a trust or institution of national 
importance having regard to the objects set out in the instru¬ 
ment creating the trust or establishing the institution, the 
opinion of such experts in the respective lelds of activity of 
the trust or institution as the Board m*ay think fit to consult, 
and other relevant factors. 

From a perusal of the above, it may be seen that above category (a) 
takes within its ambit a person covered by existing section ll(l)(n). Ibe 
above category (b) covers the person falling within the provisions of section 
ll(l)(b). The above category (c) takes within its cover, apart from a 
person falling within the provisions of section ll(l)(c)(i), an institution 
established on or after 1-4-1952 for a charitable purpose which is for the 
benefit of citizens of India abroad. The above category (d) is a new one. 
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Thus, the existing provisions of section 11 have been enlarged to an extent. 

Two deducdons available*—Such eligible assessees are entitled to two 
deductions, as provided in clauses (i) to (iv) of section 80F(1). These are: 
(1) the amount actually spent by a trust or institution in fulfilment of its 
objects; and (2) ihe amount accumulated by it in specified investments 
provided such investments have been held by it for at least a period of six 
months ending on the due date of filing of the return of income. These 
deductions are provided in lieu of the total exemption hitherto granted tO'> 
such trusts, etc., and will also take care of accumulation of their income 
to a larger extent than provided under the existing sub-sections (1), (2), 
(3A) and (5) of section 11, while taking away areas of discretion. 

Conditions about registration, etc., to be fulfilled.—^The new section 
80F(2)(a) provides that any trust which does not apply for registration 
in the prescribed manner will not be eligible for deductions specified in 
section 80F. Section 80F(2)(h) provides that where the gross total income 
of a trust exceeds Rs. 50,000 (hitherto Rs. 25,000), its accounts must be 
audited and the return of income be accompanied by an audit report in 
the prescribed form. These conditions already exist in the existing section 
12A. Further, section 80F(2)(c) empowers the Board to impose such other 
conditions as it thinks fit keeping in view the interests or quantum of the 
revenue, including the condition that a nominee of the Board will be ap¬ 
pointed on the Board of trustees of the trust or the governing body of the 
institution. 

Deductions, when not to be afiowed.—Section 80F(3) specifies the circum¬ 
stances in which a trust, etc., will not be eligible for deductions under sec¬ 
tion 80F(1). These are analogous to the existing provisions of section 13(1). 
Where the deduction to a trust or institution is denied under the circum¬ 
stances that its income is deemed to have been used for providing any 
benefit, amenity or perquisite to any interested person in the trust, the Chief 
Commissioner or Commissioner has been empowered, on an application by 
the trust or instituiion, to allow the deduction wholly or to such extent as 
he may deem fit having regard to the extent of the benefit, amenity or 
perquisite enjoyed by the interested person. 

Use and application for the benefit of interested persons.—Section 80F(4) 
provides for the circumstances in which income of a trust or institution is 
to be deemed to have been used for providing any benefit, amenity or per¬ 
quisite to any interested person. Provision of any such benefit or amenity will 
disentitle the trusts, etc., from the benefit of the two special deductions 
mentioned in section 80F(1). It, broadly, incorporates the existing provi¬ 
sions contiuned in section 13(2). 

Charge tax mi realisation and/or conversion of investment, etc., into 
cashw—Section 80F(5) provides that where a specified investment (deduction 
in respect whereof has already been allowed] held by a trust is realised, 

cap: It v-7—{41 
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the amo unt so realised is to be deemed to be the income of the trust of the 
previous year in which the investment is realised or converted into cash. 
Although thb incorporates the principle of existing sub-sections (IB) and 
(3) of section 11, it is too harsh. 

Provfaioiis oi sections 60 to 63 to have overriding effect.—Section 80F(6) 
provides that if any income of a trust or institution is of such a nature 
as to attract the provisions of sections 60 to 63 of the Act, it will not be 
eligible for deduction under section 80F(1). This incorporates the existing 
condition in section 11(1). 

Special conditions for trusts, etc., carrying on business, etc.—Section 
80F(7) deals with trusts* or institutions carrying on or deriving income 
from business and specifies special conditions which are required to be satis¬ 
fied by such trusts, etc., for grant of deduction under section 80F(1). 
These conditions include maintenance of accounts of the business on cash 
basis; prohibition of set off and carry forward and set off of business losses; 
and ineligibility of certain kinds of business expenditure. This enlarges the 
area of the existing sub-sections (4) and (4A) of section 11. 

Power of driegation.—Section 80F(8) empowers the Board to delegate 
any power or authority, conferred upon it under mis section, on an officer 
not below the rank of Commissioner. The delegation will be subject to such 
conditions and restrictions as the Board may think fit to impose. 

Explanation 1.—^The definition of the expression “interested person*’ in 
clause (a) of Explanation 1 to section 80F incorporates the definition of 
that expression as given in the exbting section 13(3). 

The definition of the expression “relative” in clause (h) of Explanation 1 
to section 80F is similar to that contained in Explanation 1 to the existing 
section 13. 

The definition of the expression “scheduled bank” as contained in clause 
<c) of Explanation 1 to section 80F is similar to that in the Explanation to 
existing section ll(5)(iif). 

The definition of the expression “trust” in clause (d) of Explanation 1 
to section 80F has been borrowed from Explanation 1 to ffie existing 
section 13. 

Clause (e) of Explanation 1 to section 80F is new and it enacts that any 
reference to ''institution” is, for the purposes of section 80F, to be con¬ 
strued as including also a reference to “fund”. 

Explanation 2.—-This Explanation 2 to section 80F saves certain trusts 
or Institutions from the purview of section 80F(3)(h) and it is a counter¬ 
part of Explanation 2 to the existing section 13. 

Expkmation 3.—This Explanation 3 to section 80F deals with persons 
detuned to have a substantial interest in a concern. It incorporates the pro- 
ExpUmation 3 to the existing section 13. 
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PBgi8 2090-2094: se^n 80G: 

Amendmeiit of sectioii 80G.—By section 2S of the DTL(A) Act, 1987, 
section 80G has been amended, w.e,t 1-4-1989. as under;— 

*(a) in sub-section (1), in clause (i), for the words, brackets, figures 
and letter “sub-clause (uia) or in”, the words, brackets, figures and letters 
“sub-clause (iiia) or sub-clause (Hid) or sub-clause (uie) or” have been 
substituted; 

(b) in sub-section (2), after sub-clause (me) of clause (a), the follow¬ 
ing sub-clauses (Hid) and (Hie) have been inserted, namely:— 

''(Hid) the rural development fund set up and notified by the Central 
Government in this behalf, or 

(Hie) a trust or institution of national importance referred to in 
clause (d) of sub-section (1) of section 80F which has as its 
main object the undertaking of scientific research or carry¬ 
ing out of any rural development programme or any pro¬ 
gramme of conservation of natural resources or of afforesta¬ 
tion of wasteland; or”; 

« 

(c) for sub-section (4), the following sub-section (4) has been sub¬ 
stituted, namely:— 

“(4) Where the aggregate of the sums referred to in sub-clauses 
(iv), (v), (vt) and (vH) of clause (a) and in clause (b) of sub¬ 
section (2) exceeds ten per cent, of the gross total income (as reduced 
by any portion thereof on which income-tax is not payable under any 
provision of this Act and by any amount in respect of which the 
assessee is entitled to a deduction under any other provision of this 
Chapter), then the amount in excess of ten per cent, of the gross 
total income shall* be ignored for the purpose of computing the aggre¬ 
gate of the sums in respect of which deduction is to be allowed under 

, sub-section (1).”; 

(d) in sub-section (5), for clause (i), the following clause (/) has been 
substituted, namely:— 

“(i) where the institution or fund derives any income, such in¬ 
come would not be liable to be included in its total income 
under the provisions of clause (22) or clause (22A) or 
clause (TiAA) or clause (23C) of clause 10, or the trust or 
institution [other than the trust or institution referred to in 
sub-clause (Hie) of clause (a) of sub-section (2)] is eligible 
for the deduction under section 80F;”; 

(e) in Explanation 2, for clauses (i) and («), the following clauses (i) 
and («) have been substituted, namely:— 

“(i) that, subsequent to the donation, the trust or institution has 
become ineligible for the deduction under section 80F due 
to non-compliance with any of the provisions of that section; 
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(ii) that the deduction under section 80F is denied in relation to 
the application of any income arising to it from any invest¬ 
ment referred to in clause (h) of sub-section (4) of that 
section where the aggregate of the funds invested by it in a 
concern referred to in the said clause (h) does not exceed 
five per cent, of the capital of that concern;”.’. 

nu Further, by section 126(11) of the DTL(A) Act, 1987, section 80G 
has been amended, w.e.f. 1-4-1989, as under:— 

‘(a) in sub-section (5), in clause (v), the words, brackets and figures 
“or is an institution approved by the Central Government for the purposes 
of clause (23 ) of section 10,” have been omitted; 

(6) Explanation 4 has been omitted.*. 


ANNOTATIONS 

I 

Amended section 80G(1).—As a result of the amendment (effective front 
1-4-1989) of section 80G(1)({), the donations to the notified rural deve¬ 
lopment fund covered by new section 80G(2) (a) (hid) as also to trusts or 
institutions of national importance covered by new section 80G(2) (a) (hie) 

are to qualify for 100% deduction under section 80G(1). 

* 

List (d d^ibie donees widened.—As a result of the introduction (w.e.f. 
1-4-1989) of two new sub-clauses {Hid) and (Hie) in clause (a) Of section 
80G(2), the list of eligible donees has been widened so as to include a 
rural development fund set up and notified by the Central Government 
in this behalf and also trusts or institutions of national importance referred 
to in clause (d) of section 80F(1) which are carrying on the following 
activities:— 

(n) scientific research; 

(£>) rural development programmes; 

(c) programmes for conservation of natural resources or of afiore- 
station of wasteland. 

IVUhdnwal id upper Umtt of qualifying auHHuit.—The substitution 
(w.e.f. l-4-19''9) of section 80G(4) has been made with a view to with¬ 
draw the upper limit of Rs. 5,00,OCX) in respect of the qualifying amount. 
The result of the sutetituted section 80G(4) is that only the upper limit 
of 10% of the gross total income would be applicable to most of the 
donations. 

MdHulioa of seetiou fiOG<5)(i)«—The substitution (w.e.f. 1-4-1989) of 
seetiop ^)O(5)(0 is consequent upon the omissioii ^ sections iO(23)» 
II 12 i»d laseirion of a new sectton 80F. Further* reference to danse 
C2IAA} o#«efi|iou 10 rdatitig to exmptioa of dm income of 
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Fund, etc., of the anned forces has also been included in clause (i) of 
section 80G(S) so that donations to such funds will also qualify for deduc¬ 
tion equal to 50 per cent, of the sums donated. 

Ammidiiieiit section 80G(5)(v)«—^The omission of a portion from sec¬ 
tion 80G(5)(v) is consequential to the omission of section 10(23), w.e.f. 
1-4-1989. 

Amendmeiti of Explanation 2.—The substitution (w.e.f. 1-4-1989) of 
clauses (i) and (ii) of Explanation 2 to section 80G is consequent upon 
the omission of sections 11 to 13 and insertion of a new section 80F. 

Omission of £iq»lanation 4.—^This omission is consequential to the omis¬ 
sion of section 10(23), w.e.f. 1-4-1989. 

Pages 2111-2112: section 80GGA: 

Omission of section 80GGA.—^By section 26 of the DTL(A) Act, 1987, 
section 80GGA, providing for deduction in respect o! donations for scien¬ 
tific research, etc., has been omitted, w.e.f. 1-4-1989, as such payment has 
been taken care of by the newly inserted section 800(1 )(iiie). 

Pages 2120-2122: section 80I1HA: 

Amendment of section SOHHA.—By section 126(12) of the DTL(A) Act, 
1987, in section 80HHA, in the Explanation^ for clause (a), the following 
clause (a) has been substituted w.e.f. 1-4-1989, namely:— 

‘(a) “rural area” means any area other than— 

(i) an area which is comprised within the jurisdiction of a muni¬ 
cipality (whether known as a municipality, municipal cor¬ 
poration, notified area committee, town area committee, town 
committee or by any other name) or a cantonment board 
and which has a population of not less than ten thousand 
according to the last precedmg census of which the relevant 
figures have been published before the first day of the pre¬ 
vious year; or 

(ii) an area within such distance, not being more than fifteen 
kilometres from the local limits of any municipality or 
cantonment board referred to in sub-clause (i), as the 
Central Government may, having regard to the stage of deve¬ 
lopment of such area (including the extent of, and scope for, 
urbanisation of such area) and other relevant consideratibns 
specify in this behalf by notification in the Official Gazette;’. 

The above substitution is consequential to the omission, by that Act, of 
section S5CC. 

2tM^2186: sedfcm 80L: 

Ammrimeat of seettoi 89L, —By section 27 of the 0TL(A) Act, 1987, 
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the following section 80L(l)(va) has been inserted, w.e.f. 1-4-1988^ 
namely:— 

a “(va) income received in respect of units of a Mutual Fund speci-^ 
fied under clause (231)) of section 10;’*. 


ANNOTATIONS 

Amoidment section SOL.—As a result of the ins^ion of a new clause 
(va) in section 80L(1), income received in respect of units of a Mutual Fund 
specified under the newly inserted section 10(23D) has become eligible 
for deduction under section 80L for and from assessment year 1988-89. 

Pages 2225-2226: section 80QQ: 

Omission of section 80QQ.—^By section 28 of the DTL(A) Act, 1987, 
section 80QQ, providing for deduction in respect of profits and gains from 
the business of publication of books, has been omitted, w.e.f. 1-4-1989, as 
the same has become inoperative for and from assessment year 1986-87. 

Pages 2263-2264: section 86: 

Substitution of new section for section 86.—^By s^tion 29 of the DTL(A) 
Act, 1987, the following section 86 has been substituted, w.e.f. 1-4-1989, 
namely:— 

**86. Share of member of an association of persons or body of indi- 
Wdnab in the income of the association ta body.^—^Where the assessee 
is a member of an association of persons or body of individuals [other 
than a company or a co-operative society or a society registered under 
the Societies Registration Act, 1860 (21 of 1860), or under any law 
corresponding to that Act in force in any part of India], income-tax 
shall not be payable by the assessee in respect of his share in the 
income of the association or body computed in the manner provided 
in section 67: 

Provided that,— 

(a) where the association or body is chargeable to tax on its total 
income at the maximum marginal rate or any higher rate, 
under any of the provisions of this Act, the share of a 
member computed as aforesaid shall not be included in his 
total income; 

(b) in any other case, the share of a member computed as 
aforesaid shall form part of his total inomie: 

Provided further that where no income-tax is chargeable on the total 
income of the association or body, the share of a member computed 
as aforesaid shall be chargeable to tax as part of his total income and 
nothing cdtitained in this section shali apply to the case.**. 
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ANNOTATIONS 

Snbstituted section 86.—As a result of introduction of a new scheme for 
taxation of firms and its partners, the newly substituted section 86 deals only 
with the shares of members of an association of peisons or a body of indi» 
viduals in the income of the association or body, and provides that income- 
tax shall not be payable in respect of such share, although it shall form 
part of total income of the member. 

The proviso to that section 86 lays down that where the association or 
body is taxed at the ‘maxirfium marginal rate’ or any higher rate, the share 
of the member shall not be included in his total income at all. It is further 
provided that where no income-tax is chargeable on the total income of 
the association or body, the share of a member therein shall be chargeable 
to tax as part of his total income. 

Pages 2477-2478: sections 116 to 118: 

Substitution of new sections for sections 116, 117 and 118.-^By section 
30 of the DTLCA) Act, 1987, the following sections 116, 117 and 118 
have been substituted, w.e.f. 1-4-1988, namely:— 

**116. Income-tax authorities.—^There shall be the following classes 
of income-tax authorities for the purposes of this Act, namely:— 

(a) the Central Board of Direct Taxes constituted under the 
Central Boards of Revenue Act, 1963 (54 of 1963), 

(b) Directors-General of Income-tax or Chief Commissioners of 
Income-tax, 

(c) Directors of Income-tax or Commissioners of Income-tax or 
Commissioners of Income-tax (Appeals), 

id) Deputy Directors of Income-tax or Deputy Commissioners of 
Income-tax or Deputy Commissioners of Income-tax 
(Appeals), 

(e) Assistant Directors of Income-tax or Assistant Commissioners 
of Income-tax, 
if) Income-tax OflBcers, 

(g) Tax Recovery Officers, 
ih) Inspectors of Income-tax. 

117. Appointment (d income-tax authorities.—(1) The Central 
Government may appoint such persons as it thinks fit to be income-tax 
authorities. 

(2) Without prejudice to the provisions of sub-section (1), and 
subject to the rules and orders of the Central Government regulating 
the conditions of service of persons in public services and^posts, the 
Central Government may auffioiise the Board, or a Director-General, 
a Chief Commissioner or a Director or a Commissioner to appoint 
income-tax authorities below the rank of an Assistant Commissioner. 
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(3) Subject to the rules and orders of the Central Government 
regulating the conditions of service of persons in public services and 
posts, an income-tax authority authorised in this behalf by the Board 
may appoint such executive or ministerial staff as may be necessary to 
assist it in the execution of its functions. 

118. Control of income-tax anthorities.—^The Board may, by noti¬ 
fication in the Official Gazette, direct that any income-tax authority or 
authorities specified in the notification shall be subordinate to such 
other income-tax authority or authorities as may be specified in such 
notification.’*. 


ANNOTATIONS 

Sobstitttted section 116.—^The newly substituted section 116 includes cer¬ 
tain new authorities which are presently functioning and redesignates some 
of the existing authorities. It also omits the authority “Appellate Assistant 
Commissioner’’ from the Act. The income-tax authorities now enumerated 
in the new section 116 are: 

(a) the Central Board of Direct Taxes constituted under the Central 
Boards of Revenue Act, 1963, 

(b) Directors-General of Income-tax or Chief Commissioners of 
Income-tax, 

(c) Directors of Income-tax or Commissioners of Income-tax or 
Commissioners of Income-tax (Appeals), 

(d) Deputy Directors of Income-tax or DepuQr Commissioners of 
Income-tax or Deputy Commissioners of Income-tax (Appeals), 

(e) Assistant Directors of Income-tax lu Assistant Commissioners of 
Income-tax, 

(/) Income-tax Officers, 

(g) Tax Recovery (Mcers, 

(h) Inspectors of Income-tax. 

substituted section 117.—^The existing section 117 specifies elaboratdiy 
tfie appointing authorities for tiie various authorities to ^ appointed under 
the Act. This elaborate description has been eliminated in the new section, 
in view of such matter having been covered by other statutory rules. 

New section 117(1) empowers the Central Government to appoint sudi 
persons U it thinks fit to be the income-tax authorities. New section 117(2) 
enj^wefs the Central Government to authbrise the Board, a Di|ec^^ 
General, a Chief Commissioner, a Director or a Commissioner to appoint 
hmoma^tax authoitties below the rank of an Assistant Commissioner. New 
SQctloil' 117(5) ampowds an incomes anthdtity authorised in this 
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by the Board to appoint such executive or ministerial staff as may be neces¬ 
sary to assist it in the execution of its functions. 

Snbstitiited section 118.—^The existing section 118 spells out the control 
over income-tax authorities. It describes in detail as to which income-tax 
authoriQr will be subordinate to whom. The newly substituted section 118, 
instead of mentioning the controlling authorities in detail, empowers the 
Bo^d to issue notification in the Official Gazette directing that any income- 
tax authority or authorities specified in the notification shall be subordinate 
to such other income-tax authority or authorities as may be specified in the 
notification. 

The substituted sections 116, 117 and 118 are to come into operation 
with effect from 1-4-1988. 

Pages 2478-2479: section 119: 

Amendment of section 119.—^By section 31 of the DTL(A) Act, 1987, 
section 119 has been amended, w.e.f. 1-4-1988, as under:— 

‘(a) in sub-section (2), in clause (b), for the words “the Commissioner 
or the Income-tax Officer**, the words and brackets “any income-tax autho¬ 
rity, not being a Deputy Commissioner (Appeals) or Commissioner 
(Appeals)** have been substituted; 

(b) sub-section (3) has been omitted.*. 


ANNOTATIONS 

Sction 119(2)(b) amended.—^The amendment of section 119(2)(b) em¬ 
powers, w.e.f. 1-4-1988, the Board to authorise any income-tax authority 
ether than a Deputy Commissioner (Appeals) or Commissioner (Appeals) 
to admit a belated application or a claim for any exemption, deduction, 
refund, etc. The unamended section 119(2)(b) empowers the Board to 
authorise only the Commissioner of Income-tax or the Income-tax Officer 
to admit a belated application, etc. 

Omission of section 119(3).—Section 119(3), which enjoins upon the 
Income-tax Officer to observe and follow instructions issued by his superiors 
under whom he is posted, has been omitted as the same has become un¬ 
necessary in \iew of the provisions of the newly substituted s^ion 118. 

Fnge 2499: secthm 120: 

Sabsritnrion id new seetkm for section 12 ^.—^By sectiem 32 of the DTL(A) 
Act, 1987, the following section 120 has been substituted, w.e.f. 1-4-1988, 
namely:— 

I **120. Inrisfiction of income-tax antborlties.—(1) Income-tax 
huthoritilas shall enterclse all or any cd the powers and perform all or 
any of the functions conferred on, or, as the case may be, assigned to 
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such authorities by or under this Act in accordance with such direc> 
tions as the Board may issue for the exercise of the powers and per¬ 
formance of the functions by all or any of those authorities. 

(2) The directions of the Board under sub-section (1) may autho¬ 
rise any other income-tax authority to issue orders in writing for the 
exercise of the powers and performance of the functions by all or any 
of the other income-tax authorities who are subordinate to it. 

(3) In issuing the directions or orders referred to in sub-sections 

(1) and (2), the Board or other income-tax authority authorised by 
it may have regard to any one or more of the following criteria, 
namely:— 

(a) territorial area; 

(b) persons or classes of persons; 

(c) incomes or classes of income; and 

(d) cases or classes of cases. 

(4) Without prejudice to the provisions of sub-sections (1) and 
<2), the Board may, by general or special order, and subject to such 
conditions, restrictions or limitations as may be specified therein,— 

(a) authorise any Director-General or Director to perform such 
functions of any other income-tax authority as may be assign¬ 
ed to him by the Board; 

(b) empower the Director-General or Chief Commissioner or 
Commissioner to issue orders in writing that the powers and 
functions conferred on, or as the case may be, assigned to, 
thev Assessing Officer by or under this Act in respect of any 
specified area or persons or classes of persons or incomes or 
classes of income oi cases or classes of cases, shall be exer¬ 
cised or performed by a Deputy Conunissioner, and, where 
any order is made under this clause, references in any other 
provision of this Act, or in any rule made thereunder to the 
Assessing Officer shall be deemed to be references to such 
Deputy Commissioner by whom the powers and functions 
are to be exersised or performed under such order, and any 
ptovision of this Act requiring approval or sanction of the 
Deputy Commissioner shall not apply. 

(5) The directions and orders refermd to in sub-sections (1) and 

(2) may, wherever considered necessary or appropriate for the proper 
management of the work, require two or more Assessing Officers 
(whether or not of the same class) to exercise and perform, concur¬ 
rently, the powers and functions in respect of any area or persons or 
classes of persons or incomes or classes of income or caste or classes 
of caste; and, where such powers'and functions are exercised and per¬ 
formed concurrently by the Assessing Officers of different classes, any 
authority lower in rai^ amongst them shall mcercise the powers and 
perfbvm the fimcdons as any higher authority amcmgst them may direct, 
andi further, references in any other provision of this Act or In any 
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rule made thereunder to the Assessing Officer shall be deemed to be 
references to such higher authority and any provision of this Act re¬ 
quiring approval or sanction of any such authority shall not apply. 

(6) Notwithstanding anything contained in any direction or order 
issued under this section, or in section 124, the Board may, by noti¬ 
fication in the Official Gazette, direct that for the purpose of furnish¬ 
ing of the return of income or the doing of any other act or thing 
under this Act or any rule made thereunder by any person or class of 
persons, the income-tax authority exercising and performing the powers 
and functions in relation to the said person or class of persons shall be 
such authority as may be specified in the notification.”. 


ANNOTATIONS 

CombinatiQn of the provisions relating to the jurisdiction of income-tax 
authorities.—^Under the existing provisions, operative upto 31-3-1988, the 
jurisdiction of various income-tax authorities are given in separate sections, 
viz., 120, 121, 121A, 122, 123, 124(1), 124(2) and 128. In essence, all 
these sections say that the income-tax authorities will perform their func¬ 
tions in the area or cover the persons, etc., assigned to them by the Board 
or the Commissioner of Income-tax, depending upon the rank of the income- 
tax authority. Sections 125, 12SA, 126, 130 and 130A provide for juris¬ 
diction under special circumstances. 

Instead of mentioning the jurisdiction and powers of each income-tax 
authority separately, the new section 120 combines the provisions of all 
these sections mentioned in the preceding paragraph. New section 120 is to 
come into force with effect from 1-4-1988. 

Jurisdiction of income-tax authorities.—^Tbe new section 120(1) provides 
that income-tax authorities shall exercise all or any of the powers and 
perform all or any of the functions conferred on, or assigned to, them by 
the Board. 

Delegation of authority by Board possffile.—^The new section 120(2) em¬ 
powers the Board to delegate the authority to authorise to any income-tax 
authority below it, so as to enable it to issue orders in writing for the 
exercise of the powers and performance of the functions by the authorities 

subordinate to it. 

* 

Criteria to be followed in issuing directions, etc.—The new section 120(3) 
provides that the Board or any other income-tax authority authorised by it, 
while issuing directions referred to in sub-sections (1) and (2), may have 
regard to any one or more of the following criteria:— 

(/i) territorial area; 

(b) persons or classes of persons; 

(c) incomes or classes of income; and 

(d) cases OT classes of cases. 
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ttonrdlB |Mmer 4^ mfliwIntkMi.—^The new section 120(4) empowers the 
Board to issue general or special orders to— 

(a) authorise any Director-General or Director to perform such func¬ 
tions of any other income-tax authority, as may be assigned 
to him by the Board; 

ih) empower the Director-General or Chief Commissioner or Com¬ 
missioner to issue orders in writing that the powers and func¬ 
tions assigned to an Assessing Officer in respect of any specified 
area or persons or classes of persons or incomes or classes of 
income or cases or classes of cases, are to be exercised or per¬ 
formed by any Deputy Commissioner. 

Concunrent jurisdiction.—The new section 120(5) makes provision for 
conferring concunent jurisdiction on the Assessing Officers. It provides that 
dii^ctions and orders referred to in sub-sections (1) and (2) of section 
120 may require, for the proper management of work, two or more Asses¬ 
sing Officers (whether or not of the same class) to perform functions con¬ 
currently. Where Assessing Officers performing concurrent functions are of 
different classes, the authority lower in rank among them has to exercise 
power and perform functions as the higher authority among them may 
direct. 

Board’s powor to regulate matters relating to jurisdiction.—The new sec¬ 
tion 120(6) empowers the Board, notwithstanding anything contained in 
section 120 or section 124, to regulate matters concerning jurisdiction for 
purposes of furnishing of the return of income or the doing of any other 
thing under the Act by issue of notification in the Official Gazette. 

Pages 2500» 2507, 2508, 2510, 2535-2536, 2538-2539, 2541, 2553, 2554, 
2554-2555 and 2555-2556: sections 121, 121A, 122, 123, 125, 12SA, 126, 
128,130 and 130A: 

Omission of sections 121, 121A, 122, 123, 125, 125A, 126, 128, 130 
and 130A.—By section 33 of the DTL(A) Act, 1987, the following sections, 
fiamdy:— 


(1) section 121 dealing with jurisdiction of Commissioners; 

(2) section 121A dealing with jurisdiction of Ck}mmissioners 
(Appeals); 

(3) section 122 dealing with jurisdiction of Appellate Assistant 
Commissioners; 

(4) sectidn 123 dealing with jurisdiction of Inspecting Assistant 
Commissionm; 

(5) section 125 dealing with powers of Commissioner respecting 
spedfled areas, cases, persons, 
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(6) section 125A dealing with concurrent jurisdiction of Inspecting 
Assistant Commissioner and Income-tax Officer; 

(7) section 126 dealing with powers of the Board respecting speci¬ 
fied area, classes of persons or incomes; 

(8) section 128 dealing with functions of Inspectors of Income-tax; 

(9) section 130 dealing with Commissioner’s competency to perform 
any function or functions; and 

(10) section 130A dealing with Income-tax Officer’s competency to 
perform any function or functions, 

have been omitted, w.e.f. 1-4-1988, as the provisions dealt with by these 
sections have been combined in a single section 120, newly substituted by 
that Act. 

Pages 2514-2515: section 124: 

Substitution of new section for section 124.—^By section 34 of the DTL(A) 
Act, 1987, the following section 124 has been substituted, w.e.f. 1-4-1988, 
namely:— 


"124. Jurisdiction of Assessing Officers.—(1) Where by virtue of 
any direction or order issued under sub-section (1) or sub-section (2) 
of section 120, the Assessing Officer has been vested with jurisdiction 
over any area, within the limits of such area, he shall have juris¬ 
diction— 

(a) in respect of any person carrying on a business or profession, 
if the place at which he carries on his business or profession 
is situate within the area, or where his business or profession 
is carried on in more places than one, if the principal place 
of his business or profession is situate within the area, and 

(b) in respect of any other person residing within the area. 

(2) Where a question arises under this section as to whether an 
Assessing Officer has jurisdiction to assess any person, the question 
shall be determined by the Director-General or the Chief Commis¬ 
sioner or the Commissioner; or where the question is one relating to 
areas within the jurisdiction of different Directors-General or Chief 
Commissioners or Commissioners, by the Directors-General or Chief 
Commissioners or Comnmsioners concerned or, if they are not in 
agreement, by the Board or by such Director-General or Chief Com¬ 
missioner or Commissioner as the Board may, by notification in the 
Official Gazette, specify. 

(3) No person shall be entitled to call in question the jurisdiction 
of an Assessing Officer— 

(a) where he has mwde a return under sub-section (1) of section 
139, after the expiry of one month from the date on which 
he was served with a notice under sub-section (1) of section 
142 or subsection (2) of section 143 or after the complex 
tion of the assessment, sriik^er is earlier; 
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(6) where he has made no such return, after the* expiry of die 
time allowed by the notice under sub-section (1) of section 
142 or under section 148 for the making of the return or 
by the notice under the first proviso to section 144 to show 
cause why the assessment should not be completed to the best 
of the judgment of the Assessing Officer, whichever is earlier. 

(4) Subject to the provisions of sub-section (3), where an assessee 
calls in question the jurisdiction of an Assessing Officer, then the 
Assessing Officer shall, if not satisfied with the correctness of the claim, 
refer the matter for determination under sub-section (2) before the 
assessment is made. 

(5) Notwithstanding anything contained in this section or in any 
direction or order issued under section 120, every Assessing Officer 
shall have all the powers conferred by or under this Act on an Assessing 
Officer in respect of the income accruing or arising or received within 
the area, if any, over which he has been vested with jurisdiction by 
virtue of the directions or orders issued under sub-section (1) or sub¬ 
section (2) of section 120.”. 


ANNOTATIONS 

Jurisdiction ot Assessing Officos.^—^The newly substituted (w.e.f. 1-4-1988) 
section 124 deals with the jurisdiction of Assessing C^Scers in place of the 
existing section 124 relating to the jurisdiction of the Income-tax Officers. 
The provisions of sub-sections (1) and (2)'of the existing section 124 
relating to jurisdiction of Income-tax Officers, having been merged, along 
with other sections, in the new section 120, do not find place in the new 
section 124. The provisions of the existing sub-sections (3) to (7) of sec¬ 
tion 124, with appropriate amradments, have been reproduced in sub-sec¬ 
tions (1) to (S) of the new section 124. The amendments are— 

(0 Whenever there is a disagreement between two or more Directors- 
General or Chief Commissioners or Commissioners regarding 
jurisdiction of an Assessing Officer, the Board or such Directors- 
General or Chief Commissioners or Commissioners as may be 
authorised in this behalf by the Board through a notification, 
will be competent to decide the issue, instead of only the Board, 
as at present. 

(U) The existing provisions for questioning the jurisdiction of an 
Income-tax Officer are that no person shall call in question his 
jtiiisdBction— 

(a) where a return of income under section 139 has been filed, 
after the expiry of one tnonth from the date of filing of 
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the return or after the completion of assessment, whichever 
is earlier; 

(b) where no such return has b^n filed, after the expiry of the 
time allowed by a notice under section 139(2) or 148 for 
making a return. 

In view of the introduction of a new procedure of assessment, where issue 
of notice under section 139(2) is dispensed with and completion of assess¬ 
ment in all cases is also not necessary, it is now provided, w.e.f. 1-4-1988, 
that no person shall be entitled to call in question the jurisdiction of an 
Assessing Officer— 

(а) where a return of income under section 139(1) has been filed, 
after the expiry of one month from the date of service of notice 
under section 142(1) or 143(2) or service of intimation under 
section 143(1), or after the completion of assessment, which¬ 
ever is earlier; 

(б) where no such return has been filed, after the expiry of the time 
allowed in a notice under section 142(1) or section 148 for 
furnishing the return, or the date of hearing specified in a notice 
issued before passing an order under section 144, whichever 
is earlier. 

Pages 2542-2544: section 127: 

Substitution of new section to section 127. —^By section 35 of the DTL(A) 
Act, 1987, the following section 127 has been substituted, w.e.f. 1-4-1988, 
namely:— 

*127. Powor to transfer cases.—(!) The Director-General or Chief 
Conunissioner or Commissioner may, after giving the assessee a reason¬ 
able opportunity of being heard in the matter, wherever it is possible 
to do so, and after recording his reasons for doing so, transfer any 
case from one or more Assessing Officers subordinate to him (whether 
with or without concurrent jurisdiction) to any other Assessing Officer 
or Assessing Officers (whether with or without concurrent jurisdiction) 
also subordinate to him. 

(2) Where the Assessing Officer or Assessing Officers from whom 
the case is to be transferred and the Assessing Officer or Assessing 
Officers to whom the case is to be transferred are not subordinate to 
the same Director-General or Chief Commissioner or Commissioner,— 
(a) where the Directors-General or CHiief Conunissioners or 
Commissioners to whom such Assessing Officers are sub¬ 
ordinate are in agreement, then the Director-General or 
Chief Commissioner or Commissioner from whose jurisdic¬ 
tion the case is to be transferred may, after gimg the assessee 
a reasonable opportunity of being heard in the matter, where¬ 
ver it is possible to do so, and after recording his reasons 
for doing so, pass the rnder; 
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(6) where die Directors-Generel or Chief Commissioners or 
Commi^ioners aforesaid are not in agreement, the order 
transferring the case may, similarly, be passed by the Board 
or any such Director-General or Chief Commissioner or 
Commissioner as the Board may, by notification in the Official 
Gazette, authorise in this behalf. 

(3) Nothing in sub-section (1) or sub-section (2) shall be deemed 
to require any such opportunity to be ^ven where the transfer is from 
any Assessing Officer or Assessing Officers (whether with or without 

' concurrent jurisdiction) to any other Assessing Officer or Assessing 
Officers (whether with or without concurrent jurisdiction) and the 
offices of all such officers are situated in the same city, locality or place. 

(4) The transfer of a case rnider sub-section (1) or sub-section (2) 
may be made at any stage of the proceedings, and shall not render 
necessary the re-issue of any notice already issued by the Assessing 
Officer or Assessing Officers from whom the case is transferred. 

Explanation .—^In section 120 and this section, the word “case”, in 
relation to any person whose name is specified in any order or direc¬ 
tion issued thereunder, means all proceedings under this Act in respect 
of any year which may be pending on the date of such order or direc¬ 
tion or which may have been completed on or before such date, and 
includes also all proceedings under this Act which may be commenced 
after the date of such order or direction in respect of any year.’. 


ANNOTATIONS 

Sobatitiitcd section 127.—Under the existing provisions of section 127, 
operative upto 31-3-1988, the Commissioner or the Board can transfer cases 
from one or more income-tax authorities to other income-tax authorities. 
The Commissioner can transfer a case from one Officer to another pro¬ 
vided both work under his jurisdiction. The Board too has similar power 
to transfer cases from one Officer to another irrespective of the fact fiiat 
the two Officers are working under different Commissioners. Even where 
the Commissioners agree that the cases can be transferred among their 
Officers, the orders have to be passed by the Board. 

The new section 127 incorporates the provisions of the existing section 
127 with the following amendments;— 

(f) the powers of transfer of cases are given to the Director- 
General, Chief Commisskmer 0€ Cmnmksioner instead of tmly 
to the Commissioner; 

CH) cases can be traniferred between the Assessing Officers working 
uofi^ different Directors^General or Chief Commissioners or 
Cbminissioisers-** 
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(a) if the concerned Directors-General or Chief Commissioners 
mr Commissioners agree, by the Director-General or Chief 
Commissioner or Commissioner from whose jurisdiction the 
case is to be transferred; 

(h) if the concerned Directors-General or Chief Commissioners 
or Coftimissioners do not agree, by the Board or any such 
Director-General, Chief Commissioner or Commissioner -as 
the'Board may, by notification in the OfiElcial Gazette, autho¬ 
rise in this behalf. 

Pages 2557-2558: section 131: 

ABKndikient of section 131,—^By section 36 of the DTL(A) Act, 1987, 
section 131 has been amended, w.e.f. 1-4-1989, as imder:— 

‘(a) in sub-section (1/t), for the words “If the Assistant Director of 
Inspection”, the words, brackets and figures “If the Director-General or 
Director, or the authorised officer referred to in sub-section (1) of section 
132, before he takes action under clauses (:) to (v) of that' sub-section,’* 
have been substituted; 

(b) sub-section (2) has been omitted.!. 


ANNOTATIONS 

Scope of section 131(1A) extended,—^As a result of the 'amendment (effec¬ 
tive from 1-4-1989) of section 131 (lA), a Director-General or Director 
and also an authorised officer under section 132(1), before he takes search 
and seizure action mentioned in clauses (i) to (v) of section 132(1), 
have been enabled to exercise powers regarding discovery, production of 
evidence, etc., imder section 131(1) even when no proceedings are pending 
before them. 

Omission section 131(2),—Section 131(2), selating to imposition of 
fine for non-compliance with the summons issued under section 131, has 
been omitted consequent upon the inclusion of such penal provision in the 
newly substituted (w.e.f. 1-4-1989) section 272A(l)(c). 

Pages 2568-2574: section 132: 

Amendment of section 132,—1. By section 37 of the DTL(A) Act, 1987,. 
section 132 has been amended, w.e.f. 1-4-1989, as under;— 

‘(a) in sub-section (1),— 

(i) for the words “or Income-tax Officer” occurring in clauses (A) and 
(B), the words “Assistant Commissions or Income-tax CWcer” have been 
substituted; 

(B) in the proinso, for the word and figures “section 121”, the word 
and figures “sectiim 120” have been substituted; 

cap: it v-7—15] 
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(b) in sub-section (lA), for the word and figures “section 121", the 
word and figures “section 120” have been substituted; 

(c) in sub-section (3), the following Explanation has been inserted at 
the end, namely:— 

^^Explanation .—^For the removal of doubts, it is hereby declared that 
serving of an order as aforesaid under this sub-section shall not be 
deemed to be seizure of such books of account, other documents, 
money, bullion, jewellery or other valuable article or thing under 
clause (m) of sub-section (1).”; 

(d) in sub-section (4), the following Explanation has been inserted at 
the end, namely:— 

"'Explanation .—For the removal of doubts, it is hereby declared fiiat 
the examination of any person under this sub-section may be not merely 
in respect of any books of account, other documents or assets found 
as a result of the search, but also in respect of all matters relevant 
for the purposes of any investigation connected with any proceeding 
under the Indian Income-tax Act, 1922 (11 of 1922), or under this 
Act.”; 

(e) after sub-section (8), the following sub-section (8A) has been 
inserted, namely:— 

“(8i4) An order under sub-section (3) shall not be in force for a 
period exceeding sixty days from the date of the order, except where 
the authorised officer, for reasons to be recorded by him in writing, 
extends the period of operation of the order beyond sixty days, after 
obtaining the approval of the Commissioner for such extension: 

Provided that the Commissioner shall not approve the extension of 
the period for any period beyond the expiry of thirty days after the 
completion of all the proceedings under this Act in respect of the 
years for which the books of account, other documents money, bullion, 
jewellery or other valuable articles or things are relevant.”; 

^ (/) in Explanation 1, for the words, brackets and figure “the period of 
one hundred and twenty days for the purposes of sub-section (5)*’, the 
words, brackets and figure “the period referred to in sub-section (5) for 
the purposes of that sub-section” have been substituted.*. 


ANNOTATIONS 

Amcmimari of section 1S2.—^I7nd«r the existing provisimis of section 132 
(1), the authorised officer, who is conducting the search, may sto the 
hooltM of account, documents, money, bullkm, jewellery or other valuable 
Aitides or things found during the search, if the same are unaccounted for. 
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Section 132(3) empowers the authorised officer to issue a prohibitory order 
on a person in control of such documents or valuable articles, etc., direct¬ 
ing him not to remove, part with or otherwise de^d with them without his 
permission, if he finds it not practicable to seize them. There is no time 
limit up to which such a prohibitory order can be in force. Section 132(4) 
empowers the authorised officer to examine on oath any person found to be 
in possession or control of any books of account, valuable articles, etc., 
during the search. He cannot, however, examine all the persons present in 
the premises at the time of the search, unless they are in possession or control 
of the documents or valuables, etc. Section 132(5) provides that where 
any money, valuable articles, etc., have been seized, the Income-tax Officer 
has to pass a summary order within 120 days of the seizure determining 
the extent of concealed income, calculate the tax, penalty and interest 
thereon and appropriate the seized assets against the liability so determined 
or against any other existing liability of the assessee. 

The amendments to sub-sections (1) and (lA) of section 132 are in¬ 
stances of gross negligence on the part of the draftsman in view of the 
amendments effected therein by section 126(13) of the DTL(A) Act, 1987, 
w.e.f. 1-4-1988. 

The insertion (w.e.f. 1-4-1989) of Explanation at the end of section 
132(3) clarifies that a prohibitory order under section 132(3) does not 
amount to seizure. 

The newly inserted (w.e.f. 1-4-1989) Explanation at the end of section 
132(4) clarifies that examination on oath mentioned therein need not be 
confined to the things, etc., found during the search but can also be for 
the purpose of general investigation. This Explanation nullifies the effect of 
the decision of the Bombay High Court in R. R. Gavit v Smt. Sherbanoo 
Hasan Daya ((1986) 161 ITR 793 (Bom)]. 

The newly inserted (w.e.f. 1-4-1989) section 132(8A) provides that a 
prohibitory order under section 132(3) will not be operative for a period 
exceeding 60 days from the date of the order, unless the authorised officer 
records reasons in writing and obtains the approval of the Commissioner to 
such extension. It is further provided that the ^mmissioner shall not approve 
the extension of the period beyond the expiry of 30 days after the com¬ 
pletion of all the proceedings under the Act in respect of the years for which 
the books of account, documents, money, bullion, jewellery or other valu¬ 
able articles or things are relevant 

The amendment of Explanation 1 to section 132 is of a consequential 
nature. 

n. Further, by section 126(13) of the DTL(A) Act, 1987, in sectkm 132, 
In sub-eection (1), in the proviso and in sub-secticm (M), the words and 
figures ‘^notwithstanding anything contained in section 121" have been 
omitted with effect from the Ist day of April, 1988. This amendment is 
consequential to the omission, by that Act, of section 121. 
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Pages 2625~2627; section 132As 

Amendment of section 132A .—By section 38 of the DTL(A) Act, 1987, 
in section 132A(1), for the words “or Income-tax Officer”, the words 
Assistant Commissioner or Income-tax Officer” have been substituted, w.e.f. 
1-4-1989. 


ANNOTATIONS 

The above amendment is of a consequential nature in relation to power 
to requisition books of accounts, etc., b> substituting reference to “Income- 
tax Officer” with reference to “Assistant Commissioner or Income-tax 
Officer”. 

Pages 2628-2629: section 132B: 

Amendment of section 132B.—^By section 126(14) of the DTL(A) Act, 
1987, in section 132B, in sub-section (1), in clause (i/i), for the words 
“the Income-tax Officer”, wherever they occur, the words “the Assessing 
Officer or, as the case may be. Tax Recovery Officer” have been substituted, 
w.e.f. 1-4-1989. This amendment is of a consequential nature. 

Pages 2632-2633: section 133: 

Amendment of section 133.—^By section 39 of the DTL(A) Act, 1987, 
section 133 has been amended, w.e.f. 1-4-1989, as under:— 

‘(a) in clause (4), for the words “four hundred rupees”, the words “one 
thousand rupees, or such higher amount as may be prescribed” have been 
substituted; 

(b) the following proviso has been added at the end, namely:— 

“Provided that the powers referred to in clause (6) may also be 
exercised by the Director-General, the Chief Commissioner, the Director 
and the Commissioner.”.’. 


ANNOTATIONS 

Section 133(4) amended.—^The existing section 133(4) relates to furnish¬ 
ing of a statement of the names and addresses of all the persons to whom 
the assessee has paid in any year rent, interest, commission, etc., exceeding 
Rs. 400. TTiis limit has, with effect from 1-4-1989, been raised to Rs. 1,000 
and the Board has been empowered to raise the monetary limit furdier 
through rules as per the amended section 133(4). 



LATEST AMENDMENTS BY THE DTL(a) ACT, 1987 [6Q] 

Proviso to section 133 added.—^The newly added (w.ei. 1-4-1989) pro¬ 
viso to section 133 provides that the Director-General, Chief Commissioner, 
the Director and the Commissioner can also call for the information from 
any person (including a banking company) referred to in section 133(6), 
which at present can be called for by the Income-tax Officer, the Inspecting 
Assistant Commissioner, Appellate Assistant Commissioner or Commissioner 
(Appeals) only. 

Pages 2636-2638: section 133A: 

Amendment of section 133A.-—I. By section 40 of the DTL(A) Act, 
1987, in clause (a) of the Explanation to section 133A, for the words “if 
so authorised by the Income-tax Officer”, the words “if so authorised by 
any such authority” have been substituted, w.e.f. 1-4-1989. 


ANNOTATIONS 

Explanation (a) to section 133A amended.—^The amendment to clause 
ia) of the Explanation to section 133A secures that instead of only the 
Income-tax Officer, as at present, any income-tax authority mentioned in 
this section (which means an Assistant Commissioner, an Assistant Director 
or an Income-tax Officer) can authorise (w.e.f. 1-4-1989) Inspectors of 
Income-tax to conduct survey. 

n. Further, by section 126(15) of the DTL(A) Act, 1987, in section 
133A, in sub-section (6), for the words, brackets and figures “sub-sections 
(1) and (2) of section 131”, the words, brackets and figures “sub-section 
(1) of section 131” have been substituted, w.e.f. 1-4-1989. This amendment 
is consequential to the omission, by that Act, of section 131(2). 

Pages 2649-2650: section 138: 

Amendment section 138(1).—^By section 41 of the DTL(A) Act, 1987, 
section 138(1) has been amended, w.e.f. 1-4-1989, as under:— 

*(/) in clause (a), for the words and figures “relating to any assessee in 
respect of any assessment made under this Act or under the Indian Income- 
tax Act, 1922 (11 of 1922)”, the following has been substituted, namely:— 

I “received or obtained by any income-tax authority in the perform¬ 
ance of his functions under this Act”; 

(ii) in clause (b),— 

(1) for the words, figures and letters “in respect of any assessment made 
under this Act or the Indian Income-tax Act, 1922 (11 of 1922), on or 
after the 1st day of April, 1960”, the words “received or obtained by any 
income-tax authority in the performance of his functions under this Act” 
have be^ sul»titut^; 

(2) the words “in respect of that assessment only” have been omitted.*. 
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ANNOTATIONS 

Section 138(1) amended^The amendment of section 138(l)(a) removes 
(w.e.f. 1-4-1989) the condition that the information to be passed on to the 
other Government department must relate to an assessee and to a com¬ 
pleted assessment. Instead, it is provided (w.e.f. 1-4-1989) that any infor¬ 
mation received or obtained by any income-tax authority in the perform¬ 
ance of his functions under the Act may be disclosed. 

The amended section 138(1) (h) empowers (w.e.f. 1-4-1989) the Com¬ 
missioner to disclose information relating to any assessee received or obtain¬ 
ed by any income-tax authority in the performance of his functions under 
the Act, whether an assessment has been completed or not. 

Pages 2662-2670: section 139: 

Amoidment of section 139.—By section 42 of the DTL(A) Act, 1987,. 
section 139 has been amended, w.e.f. 1-4-1989, as under:— 

*(a) for sub-section (1), the following sub-section (1) has been sub¬ 
stituted, namely:— 

*(1) Every person, if his total income or die total income of any 
other person in respect of which he is assessable under this Act during 
the previous year exceeded the maximum amount which is not charge¬ 
able to income-tax, shall, on or before the due date, furnish a return 
of his income or the income of such other person during the previous 
year, in the prescribed form and verified in the prescribed manner and 
setting forth such other particulars as may be prescribed. 

Explanation .—^In this sub-section, “due date” means— 

(a) where the assessee is a company, the 31st day of December 
of the assessment year; 

(b) where the assessee is a person, other than a company,— 

(0 in a case where the accounts of the assessee are required 
under this Act or any other law to be audited, or in 
the case of a co-operative society, the 31st day of 
October of the assessment year; 

(ill in a case where the total income referred to in this sub¬ 
section includes any income from business or profession, 
not being a case falling under sub-clause (i), the 31st 
day of August of the assessment year; 

(ill) in any other case, the 30th day of June of the assessment 
year.’; 

(b) sub-section (2) has been omitted; 

(c) in sub-section (3) [as amended by section 12 of the Taxation Laws 
(Amendment and Miscellaneous Provbions) Act, 1986 (46 of 1986)],— 

(0 the words, brackets and figure *1ias not bem served with a notice 
und^ sub-section (2),” have been omitted; 
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(u) the words “or by the thirty-first day of July of the assessment year 
relevant to the previous year during which the loss was sustained” have been 
omitted; 

id) for sub-sections (4) and (4^4), the following sub-sections (4) and 
(4/f) have been substituted, namely;— 

“(4) Any person who has not furnished a return within the time 
allowed to him under sub-section (1), or within the time allowed 
under a notice issued under sub-section (1) of section 142, may 
furnish the return for any previous year at any time before the expiry 
of one year from the end of the relevant assessment year or before 
the completion of the assessment, whichever is earlier: 

Provided that where the return relates to a previous year relevant 
to the assessment year conunencing on the 1st day of April, 1988, or 
any earlier assessment year, the reference to OQfi year aforesaid shall 
be construed as a reference to two years from the end of the relevant 
assessment year. 

(4A) Every person, trust or institution referred to in sub-section (1) 
of section 80F shall, if the total income in respect of which such person, 
trust or institution is assessable (the total income for this purpose 
being computed without giving effect to the provisions of that section) 
exceeds the maximum amount which is not chargeable to income-tax, 
furnish a return of such income of the previous year, in the prescribed 
form and verified in the prescribed manner and setting forth such 
other particulars as may be prescribed, and all th6 provisions of this 
Act shall, so far as may be, apply as if it were a return required to be 
furnished under sub-section (1).”; 

(e) for sub-section (5), the following sub-section (5) has been substitu> 
ted, namely:— 

I ”(S) If any person, having furnished a return under sub-section (1), 
or in pursuance of a notice issued under sub-section (1) of section 
142, discovers any omission or any wrong statement therein, he may 
furnish a revised return at any time before the expiry of one year 
from the end of the relevant assessment year or before the completion 
of the assessment, whichever is earlier: 

Provided that where the return relates to the previous year relevant 
to the assessment year commencing on the 1st day of April, 1988, or 
any earlier assessment year, the reference to one year aforesaid shall 
be construed as a reference to two years from the end of the relevant 
assessment year.”; 

if) in sub-sections (6) and (6^4), for the wotds, brackets and figures “in 
sub-sections (1), (2) and (3)”, the words, brackets and figures "in sub¬ 
sections (1) and (3) of this section, and in clause (i) of sub-section (1) 
of section 14^” have been substituted; 

(g) sub-section (7) has been omitted; 
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(h) in sub-section (8), after clause (ft), the following clause (c) has 
been inserted, namely:— 

“(c) The provisions of this sub-section shall apply in respect of 
the assessment for the assessment year commencing on the 
1st day of April, 1988, or any earlier assessment year, and 
references therein to the other provisions of this Act shall be 
construed as references to the said provisions as they were 
applicable to the relevant assessment year.”; 

(i) in sub-section (10), in the proviso, for clauses (c) and (d), the 
following clauses (c) and (cf) have been substituted, namely:— 

“(c) a return of loss which has been furnished in accordance with 
the provisions of sub-section (3); 

(d) a return furnished under sub-section (4^), in respect of a 
person, trust or institution referred to in sub-section (1) of 
section 80F;”.’. 


ANNOTATIONS 


Due dat« for nhng returns of income.—^The existmg section 139(1) 
prescribes different time limits for filing of the return of income by assessees 
having income from business and by those having income from sources 
other than business. The existing due dates are either 30th June or 31st 
July. The newly substituted section 139(1) staggers further the dates for 
filing the returns by different classes of assessees. The due dates, w.e.f. 


1-4-1989, are as under:— 

(1) where the assessee is a com¬ 
pany, 

(2) where the assessee is a per¬ 
son other than a company— 

(i) who is required to get 
his accounts audited 
under the Income-tax 
Act or any other law, or 
in the case of a co¬ 
operative society, 

(ii) deriving income from 
business or profession, 
who do^ not fall under 
item (f) above, 

(Ui) in any other case. 


31st day of December of the assess¬ 
ment year 


31st day of October of the assessment 
year 


31st day of August of the assessment 
year 


3()th day of June of the assessment 
year. 


The proviso to the ezistiiig section 139(1), whidi allows discietioii to 
the Income-tax Officer, on an application made the assessee, to extend 
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the date for filing the return of income, does not find place in the new 
section 139(1). Consequently, the Income-tax Officer will not have any 
power to extend the dates of filing the returns, and thus the dates mentioned 
above are mandatory. 

Oiqission of section 139(2).—Sectidn 139(2), dealing with the issue of 
a notice by the Income-tax Officer calling for furnishing the return of income, 
has been omitted. It may be noted that such provisions, in a modified form, 
have been carried to the newly inserted clause (i) to section 142(1). 

Fnmisliing of loss retnm.—^The amendments in section 139(3), relating 
to furnishing of loss return by an assessee, are consequent upon omission 
of sectton 139(2) and substitution of a new section 139(1) making provi¬ 
sions of staggered dates for filing the returns of income. Under the amended 
section 139(3), a loss return can be filed by the four due dates mentioned in 
section 139(1), depending upon the category in which a particular case falls. 

Snbstitiited section 139(4).—^Under the existing section 139(4), a return 
not filed by the due date can still be filed within two years from the end 
of the relevant assessment year, if the assessment has not been completed. 
The new section 139(4) provides that such a belated return can he filed 
within one year from the end of the relevant assessment year. A proviso 
to the new section 139(4) clarifies that in case the return relates to assess¬ 
ment year-1988-89 or an eaflier year, the reference to one year shall be 
construed as reference to two years from the end of the relevant assess¬ 
ment year. 

Substituted section 139(4A).^—^The existing section 139(4A) relates to the 
filihg of returns by trusts or institutions for charitable or religious purposes, 
whose income is exempt under the provisions of sections 11 and 12. The new 
section 1^9(4A) (effective from 1-4-1989) incorporates amendments conse¬ 
quent upbn the omission of the provisions of sections 11 to 13 and insertion 
of a new section 80F. 

Substituted section 139(5).—^The newly substituted (w.e.f. 1-4-1989) sec¬ 
tion 139(5) provides tiiat a revised return can also be filed within one year 
from the end of the relevant assessment year instead of two years at present. 
The proviso to new section 139(5) clarifies that in case of a return relating 
to assessment year 1988-89 or any earlier year, the reference to one year 
shall be construed as reference to two years from the end of the relevant 
assessment year. 

Amenduirat of sub-sections (6) and (6^) of section 139.—The amend¬ 
ments made in sub-sections (6) and (6A) of section 139 are of conse¬ 
quential nature pursuant to the omission of section 139(2) and insertion of 
a new section 142(1 )(i), w.e.f. 1-4-1-989. 

OniMon nl section 139(7).^—^The omission (w.e.f. 1-4-1989) of section 
139(7) has been effected as its provisions have become redundant conse- 
9umit t^pon the omission of section 139(2). 
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AppIkabOity of scctioB 139(8) ragtaiacd opto asscssownt year 1988-89.— 

The newly inserted (w.c.f. 1-4-1989) clause (c) of section 139(8) enacts a 
terminal clause and restrains the applicability of the provisions of section 
139(8), relating to charging of interest for late filing, or not filing, of a 
return of income, upto and including the assessment year 1988-89. It may 
be noted that, for and from assessment year 1989-90, charging of the 
mandatory interest for late filing, or not filing, of return of income is to be 
done under the provisions of the newly inserted section 234A. 

Amendment of section 139(10). —The substitution (w.e.f. 1-4-1989) of 
clauses (c) and (d) of the proviso to section 139(10) is consequent to the 
amendments made in section 139(3), relating to furnishing of returns of 
losses, as also in section 139(4A), relating to furnishing of returns of income 
by charitable or religious trusts, etc. 

n. Further, by section 126(16) of the DTL(A) Act, 1987, in section 139, 
in sub-section (8), in clause (b), after the word and figures “section 264”, 
the words, brackets, figures and letter “or an order of the Settlement Com¬ 
mission under sub'section (4) of section 245D” have been inserted, w.e.f. 
1-4-1989. As a consequence of this amendment, where as a result of an order 
of the Settlement Commission under section 245D(4), the amount of tax 
on which interest is payable under section 139(8) has been reduced, the 
interest has to be reduced accordingly and the excess interest paid, if any, 
has to be refunded. 

Pages 2719-2720: section 139A: 

Amendment of section 139A. —^By section 43 of the DTL(A) Act, 1987, 
section 139A has been amended, w^e.!. 1-4-1989, as under:— 

*(i) in sub-sections (1) and (2), for the words “any accounting year”, 
the words “any previous year” have been substituted; 

(t'i) in sub-section (6), after clause (h), the following clause (c) has 
been inserted, namely:— 

“(c) the categories of documents pertaining to business or pro¬ 
fession of the persons to whom permanent account numbers 
have been allotted, in which such numbers shall be quoted 
by them.”; 

(iti) in the Explanation, clause (a) has been omitted.*. 


ANNOTATIONS 

The effect of the amendments made (w.c.f. 1-4-1989) in section 139A 
is as under:— 

(1) The reference in sub-sections (1) and (2) of i|6Ption 139A to “any 
accounting year” has been substituted by a referents to “any previous year”. 
<2) As a result of the insertion of clause (c) in section 139A(4)» tiie 
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Board has also been empowered to prescribe the categories of documents 
on which the permanent account numbers are to be quoted by the business¬ 
men, etc., to whom such numbers have been allotted. 

(3) The definition of the expression “accounting year", coined in clause 
{a) of the Explanation to section 139A, has been omitted consequent upon 
the amendments of sections 139A(1) and 139A(2). 

Page 2721: section 140: 

ABMudment of section 140.^—^By section 44 of the DTL(A) Act, 1987, 
section 140 has been amended, w.e.f. 1-4-1989, as under:— 

*(i) for clause (a), the following clause (a) has been substituted, 
namely:— 

“(a) in the case of an individual,— 

(i) by the individual himself; 

(i/) where he is absent from India, by the individual himself or 
by some person duly authorised by him in this behalf; 

(ill) where he is mentally incapacitated from attending to his 
affairs, by his guardian or any other person competent to 
act on his behalf; and 

(iv) where, for any other reason, it is not possible for the indi¬ 
vidual to sign the return, by any person duly authorised by 
him in this behalf: 

Provided that in a case referred to in sub-clause (k) or sub-clause 
(iv), the person signing the return holds a valid power of attorney 
from the individual to do so, which shall be attached to the return;"; 

(ii) to clause (c), the following provisos have been added, namely:— 

“Provided that where the company is not resident in India, the 
return may be signed and verified by a person who holds a valid 
power of attorney from such company to do so, which shall be attach¬ 
ed to the return: 

Provided further that,— 

(fl) where the company is being wound up, whether under the 
orders of a court or otherwise, or where any person has been 
appointed as the receiver of any assets of the company, the 
return shall be signed and verified by the liquidator referred 
to in sub-section (1) of section 178; 

(d) where the management of the company has been taken over 
by the Central Government or any State Government under 
any law, the return of the company shall be signed and veri¬ 
fied by the principal officer thereof;"; 

(lii) after clause (d), the following clause (dd) has been inserted, 
namely:— 

“(dd) in the case of a political par^ referred to in sub-section (4J9) 
of section 139, the chkt executive officer of such party 
(whether such chief executive officer is known as secretary 
or by any other designation);”.*. 
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ANNOTATIONS 

Sgnlng vi relam by an indMdteal throo^ his power-of-attoniey h<dd«r^ 
Under the substituted (w.e.f. 1-4-1989) section 140(a) (iv), where, for 
any other reason, it is not possible for an individual to sign the return 
personally, a return may be signed by‘any person duly authorised by such 
individual in this behalf, provided the power-of-attomey is attached with 
the return. Further, where, due to absence of the individual from India, a 
return is signed by an authorised person, the power-of-attomey in that regard 
has been required (w.e.f. 1-4-1989) to be attached with the return so signed. 

S^juing <rf retnnis by a company.—^The newly added (w.e.f. 1-4-1989) 
first proviso to section 140(c) provides that in the case of a non-resident 
company, the return can be signed by a person holding a valid power-of- 
attomey in that behalf, provided such power-of-attomey is attached with 
the return. 

The newly added (w.e.f. 1-4-1989) second proviso to section 140(c) 
provides that— 

(/) where the company is being wound up, the liquidator of the 
company under liquidation is to sign and verify the return; and 
(m) where the management of the company has been taken over by 
the Central Government or State Government, the principal 
officer is to sign and verify the return. 

Sigoing of retoms by a ptditkal party.—^The newly inserted (w.e.f. 1-4- 
1989) clause {dd) of section 140 provides that the chief executive officer 
of a political party referred to in section 139(4B) shall be the person com¬ 
petent to sign and verify the return of such a political party. 

Pages 2724-2725: section 140A: 

Amendment of section 140A.—^By section 45^ of the DTL(A) Act, 1987, 
section 140A has been amended, w.e.f. 1 4-1989, as under:— 

‘(a) in sub-section (1),— 

(0 for the words “the assessee shall be liable to pay such tax before 
furnishing the return and the return shall be accompanied by proof of pay¬ 
ment of such tax”, the following has been substituted, namely:— 

“the assessee shall be liable to pay such tax, together with interest 
payable under any provision of this Act for any delay in furnishing 
the return or any default or delay in payment of advance tax, before 
furnishing the return and the return shall be accompanied by proof of 
payment of such tax and interest”; 

(i/) the following Explanation has been inserted at the end, namely:— 
“Explonalon ,—^Where the amoimt paid by the assessee under this 
sttb^ctiott falls short of the aggregate of the tax and interest as afore¬ 
said, the amount so paid shall first be adjusted towards the interest 
phyabie tus aforesaid and ffie Imlance, if any, shall be adjusted towards 
the tax payable.”; 
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([>) for sub-section (3), the following sub-section (3) has been sub> 
stituted, namely:— 

“(3) If any assessee fails to pay the whole or any part of such tax 
or interest or both in accordance with the provisions of sub-section (1), 
he shall, without prejudice to any other consequences which he may 
incur, be deemed to be an assessee in d^ault in r^pect of the tax or 
interest or both remaining unpaid, and all the provisions of this Act 
shall apply accordingly.’*.*. 


ANNOTATIONS 

Payment of intwest made mandatory.—^The amendment to section 140A(1) 
makes it mandatory for an assessee also to pay interest for— 

—^non-payment or short payment of advance tax, as per new section 
234B; 

—deferment of payment of advance tax, as per section 234C; and 
—^for late filing of return, as per section 234A, 
along with self-assessment tax. 

Faymmit first to be adjusted against interest—^The newly inserted (w.e.f. 
1-4-1989) Explanation at the end of section 140A(1) clarifies that where 
the assessee pays only part of the amount due at the time of filing the return, 
such payment will first be adjusted towards interest, and the balance, if 
any, will be adjusted towards self-assessment tax. 

No penalty under section 140A(3).—^As a result of the substitution of a 
new sub-section (3) in place of the existing sub-section (3) of section 
140A, there is no provision, w.e.f. 1-4-1989, for levying penalty for non¬ 
payment of self-assessment tax. However, penalty may be levied under sec¬ 
tion 221(1). 

Failnre to comply with amended section 140A(1) makes the assessee a 
defaulter.—^Under the substituted (w.e.f. 1-4-1989) section 140A(3), if any 
assessee has not paid the self-assessment tax and interest in full before 
filing the return, he shall be deemed to be an assessee in default 

Pages 2734-2736: section 141A: 

Omission of section 141A.—^By section 46 of the DTL(A) Act, 1987, 
section 141 A, relating to provisional assessment for refund, has been omitted, 
w.e.f. 1-4-1989. The amission is consequent upon the introduction 3f a new 
scheme of assessment in the newly substituted section 143. 

PEfes 2742-2743: section 142: 

Amendment d! section 142«—By section 47 of the DTL(A) Act, 1987, 
section 142 has been amended, w.e.f. 1-4"1989, as undm’:— 
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im 

*(a) in the opening paragraph, for the words, brackets and figures “or to 
whom a notice has been issued under sub-section (2) of section 139 
(whether a return has been made or not)”, the words, brackets and figure 
“or in whose case the time allowed under sub-section (1) of that section 
for furnishing the return has expired” have been substituted; 

(h) clauses (i) and (/<) have been re-numbered as clauses (ii) and 
(in) thereof respectively, and before clause (u) as so re-numbered, the 
following clause (/) has been inserted, namely:— 

“(/) where such person has not made a return before the end of 
the relevant assessment year, to furnish a return of his income or the 
income of any other person in resp^t of which he is assessable under 
this Act, in the prescribed form and verified in the prescribed manner 
and setting forth such other particulars as may be prescribed, or”.’. 


ANNOTATIONS 

Failure to file return by due date enq>owers issuance notice under 
section 142(1).—^Under the amended (w.e.f. 1-4-1989) section 142(1), 
opening paragraph, a notice under section 142(1) can also be issued to an 
assessee who has not filed his return of income by the due date fixed under 
section f39(l). The amended section 142(1) excludes reference to section 
139(2) consequent upon latter’s omission. 

Issue of notice calling for return possible.—The newly inserted (w.e.f. 
1-4-1989) clause (i) of section 142(1) confers a power to issue a notice 
calling for return of income, where the return has not been filed volun¬ 
tarily before the end of the relevant assessment year. 

Pages 2755-2758: section 143: 

Substitution of new section for section 143.—^By section 48 of the DTL(A) 
Act, 1987, the following section 143 has been substituted, w.e.f. 1-4-1989, 
namely:— 

“143. Assessment.—(1) (a) Where a return has been made und«r 
section 139, or in response to a notice under sub-section (1) of section 
142,— 

(/) if any tax or interest is found due on the basis of such return, 
after adjustment of ray tax deducted at source, ray advance 
t$x paid and any amount paid otherwise by way of tax or 
interest, then, a^out prejudke to the provisions of sub¬ 
section (2), an intunation be sent to the assessee speci¬ 
fying the sun so payable, rad such intimstion shall be derat¬ 
ed to be a notice of demand isstied under section 155 ind all 
the provisions of this Act aihal! iqtply accordingly; and 
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(ii) if any refund is due on the basis of such return, it shall be 
granted to the assessee: 

Provided that in computing the tax or interest payable by, or re¬ 
fundable to, the assessee, the following adjustments shall be made in 
the income or loss declared in the return, namely:— 

(i) any arithmetical errors in the return, accounts or documents 
accompanying it shall be rectified; 

(») any loss carried forward, deduction, allowance or relief, 
which, on the basis of the information available in such return, 
accounts or documents, is prima facie admissible but which 
is not claimed in the return, shall be allowed; 

(m) any loss carried forward, deduction, allowance or relief 
claimed in the return, which, on the basis of the information 
available in such return, accounts or documents, is prima 
facie inadmissible, shall be disallowed. 

(b) Where as a result of an order made under section 147 or sec¬ 
tion 154 or section 155 or section 250 or section 254 or section 260 
or section 262 or section 263 or section 264, or any order of settlement 
made under sub-section (4) of section 245D relating to any earlier 
assessment year and passed subsequent to the filing of the return 
referred to in clause (a), there is any variation in the carry forward 
loss, deduction, allowance or relief claimed in the return, and as a 
result of which,— 

(/) if any tax or interest is found due, an intimation shall be 
sent to the assessee specifying the sum so payable, and such 
intim'ation shall be deemed to be a notice of demand issued 
under section 156 and all the provisions of this Act shall 
apply accordingly, and 

(») if any refund is due, it shall be granted to the assessee: 

Provided that an intimation for any tax or interest due under this 
clause shall not be sent after the expiry of four years from the end 
of the financial year in which any such order was passed. 

(2) In a case referred to in sub-section (1), if the Assessing Officer 
considers it necessary or expedient to ensure that the assessee has not 
understated the income or has not computed excessive loss or has 
not under-paid the tax in any manner, he shall serve on the assessee a 
notice requiring him, on a date to be specified tiierein, either to attend 
his office or to produce, or cause to be produced there, any evidence 
on which the assessee may rely in support of the return: 

Provided that no notice under this sub-section shall be served on 
the assessee after the expiry of the financial year in which the return 
is furnished or the expiry of ^ months from the end of the month 
in which the return is furnished, whichever is later. 

(3) On the day specified in die notice issued under sub-section 
<2), or as soon ^mwards as may be, after hearing such evidence 
as the assessee may produce and sudi <Uher evidence as the Assess- 




[SOJ JNCOMB tax law, VOL. 7 

ing Officer may require on specified pobits, and after taking into 
account ail relevant material which he has gathered, the Assessing 
Officer shall, by an order in writing, make an assessment of the total 
income or loss of the assessee, and determine the sum payable by him 
on the basis of such assessment.”. 


ANNOTATIONS 

Recasting section 143,.—Under the existing provisions of section 143 
(operative upto 31-3-1989), after a return of income has been filed, the 
Income-tax Officer may make an assessment under section 143(1) without 
requiring the presence of the assessee or production by him of any evidence 
in support of the return. Where the assessee objects to such an assessment 
or where the Income-tax Officer is of the opinion that the assessment so 
ntade is incorrect or incomplete, or in a case where the Income*tax Officer 
does not complete the assessment under section 143(1), but wants to make 
an enquiry, a notice under section 143(2) may be issued to the assessee 
requiring him to produce evidence in support of his return. After consi¬ 
dering the material and evidence produced by the assessee and after making 
necessary enquiries, the Income-tax Officer makes the assessment under 
section 143(3). 

The newly substituted (w.e.f. 1-4-1989) section 143 has completely recast 
the existing provisions of section 143 so as to provide for a new scheme of 
assessment whereunder the requirement of passing an assessment order in 
all cases where returns are filed is dispensed with. 

No assessment order Itot intimation of tax payable Is sufficient ondor the 
new scheme—new section 143(l)(a).—^The ne^ly substituted (w.e.f. 1-4- 
1989) section 143(1)(a) provides that where a return has been filed under 
section 139 or under action 142(1),— 

(f) if any tax or interest is found due qn the basis of such return, 
an intimation is to bu sent to the i^sessee specifying the sum 
so payable and such intimation is to be deemed to be a notice 
of demand issued binder section 15^ and 
(if) if any refund is due on the basis pf such return, it is to be 
granted to the assessee. 

The proviso to new section 143(1)(a) allows the department to make 
certain adjustments in the returned income or loss. 

Intimation alM> snflklent tor consequential variation In tax payablo—new 

laetiaa 143(l>(b)«— The newly substituted (w.ei. 1-4-1989) section 143(l)(h) 
provides that where as a result of any cf the appellate, revisional or 
sattlemeat ordcx mentioned in the clause relating to any earlier assessment 
paar and passed subsequent to the fifing of the return referred to in dause 
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(U)i ther« fit any variation in tha cany forward Iom, deduction, etc., claimed 
18 tile fetitfn, then,-^ 

(/) if any tax or interest is found due, an intimation is to be sent 
to the assessee specifyiag the sum so payable, and 
(8) if any refund is due, it is to be granted to the assessee. 

However, an intimatkm for any tax or interest due under this clause is 
not to be sent after the expiry of four years from the end of the financial 
year in which any such order was passed. 

lHae Uf notice to snbstantfaite the return filed->new section 143(2)«— 
Where.a return has been filed under section 139 or under section 142(1), 
the newly substituted (w.e.f. 1-4-1989) section 143(2) empowers the 
Assessing Officer to serve a notice on the assessee under that section if he 
considers it necessary or expedient to ensure that the assessee— 

—^has not understated the income, or 
—^haS not computed excessive loss, or 
—has not under-paid the tax in any manner. 

Such notice can require the assessee, on a date to be specified therein, 
either — 

—^to attend the office (d the Assessing Officer or 
—^to produce, or cause to be produced, any evidence on which the 
assessee may rely in support of the return. 

Period of limitation for service notice under new section 143(2),-— 

The proviso to the newly substituted (w.e.f. 1-4-1989) section 143(2) pro¬ 
vides that a notice under section 143(2) can be served on the assessee 
only during the financial year in which the return is filed or within six 
months from the date of flUng the return, whichever is later. 

Assessment aftm hearing evidence, etc,—mew section 143(3).—The newly 
substituted (w.e.f. 1-4-1989) section 143(3) provides that after hearing 
such evidence as the assessee may produce in response to notice under 
section 143(2) and such other evidence as the Assessing OfScer may require 
on specified points and after taking into account all relevant material which 
the Assessing Officer has gathered, he has to pass an assessment order in 
writing determining the total income or loss of the assessee and the sum 
payable by him on the basis of such assessment order. 

Pt^ 2S40: aoetioB 144: 

AmemiBMmt of aectimi 144,—By section 49 of the DTL(A) Act, 1987, 
section 144 has-been amended, w.e.f. 1-4-1989, as under:— 

*(a) in clause (a) for the'words, brackets and fif^ues **by any notice 
given under sob-sectkm (2) of section 139**, the wor^ brackets and figures 
**ander siri>-sectkHi (1) of section 139** have been substituted; 

ib) for tim wortb .**shall make tiie assessment**, the vtords **)ffiall, after 
giv^ tim Msessee an opportunity of bdiig''lieafd, mala: the assessment** 
have been sulMttitated; 

cap; It v-7—(63 
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(c) the words “or refundable to the assessee” have been omitted; 

(d) the following provisos have been added at the end, namely:—> 

“Provided that such opportunity shall be given by the Assessing 
Officer by serving a notice calling upon the assessee to show cause, 
on a date and time to be specified in the notice, why the assessment 
should not be completed to the best of his judgment: 

Provided further that it shall not be necessary to give such oppor¬ 
tunity in a case where a notice under sub-section (1) of section 142 
has been issued prior to the making of an assessment under this 
section.”.’. 


ANNOTATIONS 

Amendment of section 144.—The amendment of clause (a) of section 
144 is consequential to the omission of section 139(2) and substitution of 
a new section 139(1). The amended section 144(a) empowers the Asses¬ 
sing Officer to make a best judgment assessment on assessee’s failure to file 
a return of income under section 139(1). 

Another amendment of section 144 provides that a best judgment assess¬ 
ment can be made only after giving the assessee an opportunity of being 
heard. 

As a result of the omission of the words “or refundable to the assessee”, 
it is not possible to grant a refund to the as^ssee in case of a best judge¬ 
ment assessment. 

The newly inserted first proviso to section 144 provides that such oppor¬ 
tunity is to be given by the Assessing Officer by serving a notice upon the 
assessee calling him to show cause why the assessment should not be com¬ 
pleted to the best of his judgment. 

The newly inserted second proviso to section 144 dispenses with the neces¬ 
sity of giving such opportunity in a case wherj^ a notice under section 142(1) 
has already been issued. 

All these amendments to section 144 are to come into force from 1-4-1989 
Tage 2853: section 144A: 

Amendment of section 144A*—^By 'section 50 of the DTL(A) Act, 1987, 
section 144A(2) has been omitted, w.e.f. 1-4-1989. This is another instance 
of gross negligence on the part of the draftsman as section 144A(2) has 
been omitted by section 126(17) (h), w.e.f. 1-4-1989. 

Tlige 2853: section 144A: 

Amendment of section 144A«--By section 126(17) of the DTL(A) Act, 
1987, section 144A has beat amended, w.e.f. 1-4-1989, as under:— 

*( 0 ) in sub-section (1), the brackets and figure ‘*(1)” have been omitted; 

(b) sub-section (2) has been onfitted.'. 

These amcmduients are of coQsequenUal nature 
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Pages 2854-2855: section 144B: 

Omissioa of section 144Bi^—^By section 51 of the DTL(A) Act, 1987, 
section 144B, relating to reference to Inspecting Assistant Commissioner in 
certain cases, has been omitted, w.e.f. 1-4-1989, as the same has become 
inapplicable, w.e.f. 1-10-1984. 

Page 2860: section 145: 

Amendment of section 145.—^By section 52 of the DTL(A) Act, 1987, 
after the proviso to section 145(1), the following second proviso thereto 
has been inserted, w.e.f. 1-4-1989, namely:— 

“Provided further that where no method of accounting is regularly 
employed by the assessee, any income by way of interest on securities 
shall chargeable to tax as the income of the previous year in which 
such interest is due to the assessee.”. 


ANNOTATIONS 

Second proviso inserted in section 145(1).—^The newly inserted (w.e.f. 
1-4-1989) second proviso to section 145(1) provides that any income by 
way of interest on securities is to be charged to tax, for and from assessment 
year 1989-90, on accrual basis in a case where no method of accounting 
has been regularly employed by the assessee. 

Page 2920: section 146: 

Omission of section 146.—^By section 53 of the DTL(A) Act, 1987, section 
146, relating to reopening of a best judgment assessment at the instance of 
the assessee, has been omitted, w.e.f. 1-4-1989, as the same has ceased to 
be in force in respect of best judgment assessment orders passed on or 
after 1st October, 1984. 

Pages 2929-2930: section 147: 

Substitution of new section for section 147.—^By section 54 of the DTL(A) 
Act, 1987, the following section 147 has been substituted,'w.e.f. 1-4-1989, 
namely:— 

"147. Income escaping assessment.—^If the Assessing OflScer, for 
reasons to be recorded by him in writing, is of the opinion that any 
income chargeable to tax has escaped assessment for any assessment 
year, he may, subject to the provisions of sections 148 to 153, assess 
or reassess such income and also any other income chargeable to tax 
which has escaped assessment and which comes to his notice sub¬ 
sequently in the course of the proceedings und<n',this section, or re¬ 
compute the loss or the depreciation aUowance or any other allowance, 
as the case may be, for the assessment year concerned (hmeafter in 
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this section and in sections 148 to 1S3 xetmcd to the lelevint 
assessment year): 

Provided that where an assessment under sub-section (3) (rf section 
143 or this section has been made for the rdevant assessment year, 
no action shall be taken under this section after the expiry of four 
years from the end of the relevant assessment year, unless any income 
chargeable to tax has escaped assessment for such assessment year by 
reason of the failure on the part of the assessee to make a return under 
section 139 or in response to a notice issued under sub-section (1) 
of section 142 or section 148 or to disclose fully and truly all material 
facts necessary for his assessment for that assessment year. 

Explanation 1.—^Production before the Assessing Officer of account 
books or other evidence from which material evidence could uith due 
diligence have been discovered by the Assessing Officer will not neces¬ 
sarily amount to disclosure within the meaning of the foregoing proviso. 

Explanation 2 .—^For the purposes of this section, the following shall 
also be deemed to be cases where income chargeable to tax has escaped 
assessment, namely:— 

(a) where no return of income has been furnished bv the assessee 
although his total income or the total income of any other 
person in respect of which he is assessable under this Act 
during the previous year exceeded the maximum amount 
which is not chargeable to income-tax; 

(b) where a return of income has been furnished by the assessee 
but no assessment has been made and it is noticed by the 
Assessing Officer that the assessee has understated the income 
or has claimed excessive loss, deduction, allowance or relief 
in the return; 

(c) where an assessment has been made, but— 

(/) income chargeable to tax has been underassessed; or 
(ii) such income has been assessed at too low a rate; or 
(///) such income has been made the subject of excesssive 
relief under this Act; or 

(fv) excessive loss or depreciation allowance or any other 
allowance under this Act has been computed.**. 


ANNOTATIONS 

Seope of iucoiM caeapiag aaae a am eut widenodv--‘The existing aectfen 
147(«t) empowers die Income-tax Officer to assess or re-assess die 
cbaigeabile 4o tax wtiich has escaped assessment, if he has reason to believe 
that aiMi eammement has occurred on account of mtfaer assesiMe’s 
pr to ffie A fotum of income or faihme to disdoie ^1^ and 
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all material facts necessary for his assessment for that year. Section 147(h) 
empowers the Incomjs-tax Officer to reopmi an assessment, notvrithstanding 
the fact that there is no omission or failure, as mentioned in section 147(a), 
on the part of the assessee, if he has, in consequence of information in his 
possession, reason to believe that income chargeable to tax has escaped 
assessment. 

Under the newly substituted (w.e.f. 1-4'»1989) section 147, separate pro¬ 
visions contained in the existing clauses (a) and (h) of section 147 have 
been simplified and merged into a single provision enabling the Assessing 
Officer to assess or re-assess income which has escaped assessment for any 
assessment year, after recording reasons for doing so. The existing require¬ 
ments of having “reason to believe” or “information in possession”, have 
been dispensed with. It is further provided in the new section 147 that once 
an assessment is reopened, any other income which has escaped assessment 
and which comes to the notice of the Assessing Ofiicer subsequently in the 
course of die proceeding under this section, can also be included in the 
assessment. 

The proviso to new section 147 provides that if an assessment has been 
made for the relevant assessment year under section 143(3) or this sec¬ 
tion, no action is to be taken under this section after the expiry of four years 
from the end of the relevant assessment year, unless the income has escaped 
assessment due to the failure on the part of the assessee to file a return 
under section 139 or 142(1) or 148 or to disclose fully and truly all 
material facts necessary for his assessment. 

Explanation 1 to new section 147, which clarifies the meaning of the 
term “disclosure”, is the same as Explanation 2 to the existing section 147. 

Explanation 2 to new section 147 clarifies that the following are also to 
be deemed to be cases of income escaping assessment:— 

(0 where no return of income has been furnished by an assessee, 
although his total income is above the taxable limit; 

(ii) where a return of income has been furnished but no assessment 
has been made, and the assessee is found to have understated 
his income or claimed excessive loss, deduction, etc., in the 
return; 

(»i) where an assessment has been made, but income chargeable to 
tax has been underassessed or assessed at too low a rate or any 
excessive loss or relief or depreciation allowance or any other 
allowance under the Act has been allowed. 

Tlige 3052: accthm 140: 

MfOtalkMi ol new secOoa tor secthm 140^-By section 54 of the DTL(A) 
Act, 1987, the following section 148 has been snbsritiited, w.e.f. l-4-19ffi>, 
lUMOely;— 
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**148. Issue of notice where ineogie hM escEped ■ssessment— 

Before making the assessment, reassessment or recomputatilon under 
section 147, the Assessing Ofi&cer shall serve on the assessee a notice 
requiring him to furnish within such period, not being less than thirty 
days, as may be specified in the notice, a return of his income or the 
income of any other person in respect of which he is assessable under 
this Act during the previous year corresponding to the relevant assess^ 
ment year, in the prescribed form and verified in the prescribed manner 
and setting forth such other particulars as may be prescribed; and the 
provisions of this Act shall, so far as may be, apply accordingly as if 
such return were a return required to be furnished under section 139.", 


ANNOTATIONS 

The existing provisions of section 148(1) provide that a notice issued 
under section 148 is to be treated tantamount to a notice issued under sec¬ 
tion 139(2). The existing provisions of section 148 also provide that before 
issuing a notice under section 148, the Income-tax Officer has to record his 
reasons for doing so. 

In the newly substituted (w.e.f. 1-4-1989) section 148, two major 
changes have been effected, namely,—(1) reference to section 139(2) has 
been removed consequent upon the omission of section 139(2j; (2) the 
requirement of recording reasons does not form part of new section 148 as 
such requirement has been incorporated in new section 147 itself. The new 
section 148, therefore, provides that before making the assessment, reassess¬ 
ment or recomputation under section 147, the Assessing Officer has to 
serve on the assessee a notice requiring him to furnish the return of income 
within such period, not being less than 30 days, as may be specified in the 
notice. 

Pages 3052-3053: section 149: 

Substitution of section 149(1).—^By section 65 of the DTL(A) Act, 
1987, the following section 149(1) has been substituted, w.e.f. 1-4-1989, 
namely:— 

"(1) No notice under section 148 shall be issued for the relevant 
assessment year,-> 

(a) in a case where an assessment under sub-section (3) of 
section 143 or s^on 147 has been made for such assess¬ 
ment year,— 

(i) if four years ha^ elapsed from the end of the relevant 
assessment year, unless the case falls under sub-clause 
(U) or sub-dause (iU); 

iU) if four years, but not more ffian seven years, have 
’ elapsed from the end of the relevant assessment year 
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I unless the income diargeable to tax which has escaped 

assessment amounts to or is likely to amount to rupees 
fifty thousand or more for that year; 
iiii) if seven years, but not more than ten years, have 
elapsed from the end of the relevant assessment year, 
unlbss the income chargeable to tax which has escaped 
assessment amounts to or is likely to amount to more 
than rupees one lakh or more for that year; 

(b) in any other case,— 

(/) if four years have elapsed from the end of the relevant 
assessment year, unless the case falls under sub-clause 
(/7) or sub-clause (in); 

(ii) if four years, but not more than seven years, have 
elapsed from the end of the relevant assessment year, 
unless the income chargeable to tax which has escaped 
assessment amounts to or is likely to amount to rupees 
twenty-five thousand or more for that year; 

(in) if seven years, but not more than ten years, have 
elapsed from the end of the relevant assessment year, 
unless the income chargeable to tax which has escaped 
assessment amounts to or is likely to amount to rupees 
fifty thousand or more for that year. 

Explanation .—In determining income chargeable to tax which has 
escaped assessment for the purposes of this sub-section, the provisions 
of Explanation 2 of section 147 shall apply as they apply for the 
purposes of that section.”. 


ANNOTATIONS 

Section 149(1) substituted.—The existing, provisions of section 149(1) 
lay down time limits depending upon whether the case falls under clause 
(a) or clause (b) of the existing section 147. Thus, no notice for reopening 
an assessment under section 147 can be issued in a case falling under 
clause (b) after four years and in a case falling under clause (a) after 
eight years from the end of the relevant assessment year. In a case falling 
under dause (a), where the income which has escaped assessment amounts 
to Rs. 50,000 or more in that year, the case can be reopened up to 16 
years. 

The existing provisions of section 149(1) have substantially been 
changed in view of the new procedure of assessment. Under the substituted 
section 149(1), the time limits have been made to dqpend upon whether 
a case has been subject to scrutiny [by way of an assessment under section 
143(3) or section 147] ot not and also the amount of income whidi has 
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■eieMptd mmamt. The new provisions in this respect are given hereviwtef 
in the foim of a chart: 



A notice under tection 148 ctut ke iuftpd 


up to four years 
from the end of 
the relevant as*: 
sessment yeat 

beyond four years 
but up to seven 
years from the: 
end of the rele¬ 
vant assessment 
year 

beyond seven 

years but up to 
ten years from 
the end of the 
relevant asseis- 
ment year 

in cases subjected to 
scrutiny by way of 
assessment under section 
143(3) or 147 

if the escaped in¬ 
come is less than 
Rs. 50,000 

if the escaped in¬ 
come is Rs. 
50,000 or more, 
but less than 
Rs. 1 lakh 

if the escaped 
income is Rs. 
1,00,000 or more 

in other cases 

if the escaped in* 
come is less than 
R,. 25,000 

if the escaped in¬ 
come is Rs. 25,000 
or more, but less 
than Rs. 50,000 

if the escaped in* 
come is Rs. 50,000 
or more. 


To put it diffenmtly (with specie dates): 

A notice under section 
148, for the assessment 
year 1989-90, can be 
issued upto 

in a case where the assessment 
for that assessment year has 
been completed under section 
143(3) or section 147 

in any other case 

31-3-1994 

if the escaped income is less 
than Rs. 50,000 

if the escaped income 
is less than Rs. 25,000 

31-3-1997 

if the escaped income is 
Rs. 50,000 or more, but less 
than Rs. 1 lakh 

if the escaped income is 
Rs. 25,000 or more, but 
less tl^ Rs. 50,000 

31-3-2000 

if the escaped income is Rs. 1 
lakh or more 

if the escaped income 
is Rs. 50,000 or more. 


An Explanation below the new section 149(1) clarifies that for the pur¬ 
poses of this sub-section ‘income escaping assessment’ shall have the same 
meaning as in Explanation 2 to section 147. 

Page 3053: section 150: 

Amendaunt of section ISO^By section 66 of the DTL<A) Act, 
in section 150(1)»the words “or by a Colirt in any proceeding under ao^ 
r^her law” have b^ added at the end, w.e.f. 1-4-1989. 


ANNOTATtCMtS 

AadWt ef aeetlasi 1M(1) enlanged^-A# a reeolt of the ameMmint 
fliaide In leohon 150(1)» the Asiaaaiag Oflioer has aim 
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w.ei. I-4-1989, to issue a notify under, section 143 at any time lor the 
purpose of making an assessment or reassessment or recmnputation in 
consequence of or to give effect to any finding or direction contained in 
an order passed by a Court in any proceeding under any other law. 

Page 3053: section 161 i 

Substitution of new section for section 151.—^By section 57 of the DTL 
(A) Apt, 1987, the foUqwing section 151 has been substituted, w.e.f. 
1-4-1989, namely:— 

**151> Sanction for issue of notice.i—(1) In a case where an assess¬ 
ment under sub-section (3) of section 143 or section 147 has b^n 
made for the relevant assessment year, no notice shall be issued 
under section 148 excq;>t by an Assessing Officer of the rank of Assis¬ 
tant Commissioner or Deputy Commissioner: 

Provided that, after the expiry of four years from the end of the 
relevant assessment year, no such notice shall be issued unless the 
Chief Commissioner or Commissioner is satisfied, on the reasons 
recorded by the Assessing Officer aforesaid, that it is a fit case for 
the issue of sudi notice. 

(2) In a case other- than a case falling under sub-section (1), no 
notice shall be issued under section 148 by an Assessing Officer, who 
is below the rank of Deputy Commissioner, after the expiry of lour 
years from the end of the relevant assessment year, unless the Deputy 
Ctxnmissioner is satisfied, on the reasons recorded by such Assessing 
Officer, that it is a fit case for the issue of sudi notice.**. 


ANNOTATIONS 

leaning, ae also sanctioning, authorities specified.—^Under the mdsting 
provisions of section 151, if notice under section 148 is to be issued after 
the e]q>iiy of four years from the end of the relevant assessment year, 
sanction of the Commissioner is necessary. If the notice under section 
148 is to be issued after the expiry of 8 years from the end of tiie idevant 
assessment year, sanctum of the Board is necessary. 

Under the newly substituted (w.e.f. 1-4-1989) section 151, the issuing 
or sanctioning authorities have been made to depend upon whether the 
case has been subject to smutiny by way of assessment under section 143(3) 
or section 147 or not 

The new secticm 151(1) provides that where an assessment under sec¬ 
tion 143(3) or seetioit 147 has been made for an assessment yemr, a notice 
undm'iectioii 148 ean be issued for that year only by an Assessing Officer 
(Of tim tank of Assistant CommBsioner or Depwty Commiastoner. 
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The proviso to new section 151(1) provides that after the expiry of 4 
years from the end of the relevant assessment year, a notice under section 
148 can be issued only with the prior approval of the C3iief Commissicmer 
or the Commissioner. 

The new section 151(2) provides that in a case other than a case falling 
under section 151(1), a notice under section 148 can be issued after the 
expiry of 4 years from the end of the relevant assessment year only by a 
D^ty Commissioner or with the approval of the Deputy Commissioner. 

Page 3085: section 152: 

Amendment of section 152.—^By section 68 of the DTL(A) Act, 1987, 
in section 152(2), for the words, braclcets, letter and figures “in circum¬ 
stances falling under clause (b) of section 147”, the words and figures 
“under section 147” have been substituted, w.e.f. 1-4-1989. This amendment 
is of a consequential nature pursuant to the merger of the existing clauses 

(a) and (b) of section 147 in the newly substituted section 147. 

Pages 3087-3089: section 153: 

Amendment of section 153.—^By section 69 of the DTL(A) Act, 1987, 
section 153 has been amended, w.e.f. 1-4-1989, as under:— 

*(a) for sub-section (1), the following sub-section (1) has been sub¬ 
stituted, namely:— 

“(1) No order of assessment shall be made imder section 143 or 

I section 144 at any time after the expiry of two years from the end of 
the assessment year in which the income was first assessable.”; 

(b) for sub-section (2), the following sub-section (2) has been subs¬ 
tituted, namely:— 

“(2) No order of assessment, reassessment or recon^utation shall 
be made under section 147 after the expiry of two years from the 
end of the financial year in which the notice under section 148 was 
served: 

Provided that where the notice under section 148 was served on or 
before the 31st day of March, 1987, sudh assessment, reassessment or 
recomputation may be made at any time up to the 31st day of March, 
1990.”; 

(c) clause (fv) of ExpUmation 1 has been omitted.'. 


ANNOTATIONS 

Same time limit for con^letimi of original aa a o ae m wt retained in new 
aeetiMt 163(1)^—The time limit for completion of nn aMeaament under 
section 143 or 144, as per the emudv substituted (w.ei. 1*4-1989> section 
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153(1), is two years from the end of the assessment year m wh|di the 
income was first assessable. On a comparison of the new section 153(1) 
with the existing section 153(1), it may be seen that new section 153(1) 
re-enacts the provisions of the existing section 153(1) (a) (m) only. The 
other clauses and sub-clauses of the existing section 153(1) have been 
deleted for the reasons given below:— 

(1) Provisions of sub-clauses (/) and (ii) of clause (a) relating to 
assessment years 1967-68 and 1968-69, which were transitory provisions 
at the time of their introduction by the Finance Act, 1968, have become 
redundant. 

(2) Provisions of clause (h), which provide eight year time limit for 
completion of assessments involving concealment of income, are impracti¬ 
cable and have actually been used very rarely. 

(3) Provisions of clause (c) having become redundant in view of the 
curtailed time of one year from the end of the relevant assessment year 
allowed for filing returns of income under new sub-sections (4) and (5) of 
section 139. 

(4) Provisions of clause (d) having become redundant in view of the 
new procedure of assessment. 

New time limit prescribed for completion of assessment, etc., under 
section 147<—The newly substituted (w.e.f. 1-4-1989) section 163(2) pro¬ 
vides for a uniform time limit, for completion of assessment, reassessment 
or recomputation under section 147, of two years from the end of the 
financial year in which the notice under section 148 was served. The diffe¬ 
rent time limits, as provided for in the existing section 153(2), depending 
upon whether the case falls under clausa (a) or clause (h) of the existing 
section 147 have been merged into a uniform time limit in the new section 
153(2). 

Transitional provision.—^The proviso to new section 153(2) makes an 
exception in cases where notice under section 148 has been served on or 
before 31-3-1987. In such cases the assessment, reassessment or recompu¬ 
tation can be made by 31-3-1990. This is by way of a transitory provision 
to tide over the difficulties during the transitional period on switching over 
from the present four year limit to the new two year limit. 

Omission of clause (iv) of Explanation 1.—Clause (iv) of Explanation 
1 to section 153, whidi deals with time limit in a case referred-to the Ins¬ 
pecting Assistant Commissioner under section 144B, has been omitted 
consequent upon the mnission of that section 1446 itself, w.e.f. 1-4-1989. 

Pages 3114-3116: section 154: 

Snbstitutieii of section 154 (D *—^By section 60 of the DTL(A) Act; 
1987, the following section 154(1) has been substituted, w.e.f. 1-4-1989, 
namely:— 
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**(t) Witibi B viaw to tectifying any mistidce apfurent from the 
record an income-tax anthority lefinred to in aecdon 116 may,-— 

(a) amend ai^ order passed by it undor die provisions of tbis 
Act; 

(b) amend any intimation sent it under sub-section (1) of 
section 143, or enhance or reduce the amount refund 
granted by it under that sub-section.**. 


ANNOTAtlONS 

Scape of section 154(1) widened.—^Under the newly substituted sec¬ 
tion 154(1), an income-tax authority has also been empowered (w.e.f. 
1-4-1989) to amend any intimation sent by it under section 143(1) or to 
enhance or to reduce tihe amount of refund granted by it under section 
143(1). 

Pages 8167-3177: secticm 155: 

Amaidment of section 165*—^By sectioin 61 of the DTL(A) Act, 1987, 
section 155 has been amended, save as otherwise provided, w.e.f. 1-4-1989, 
as under:— 

*(a) in sub-section (1), in the opening paragraph, for the words “Where 
in respect of any cmnpleted assessment of a partner in a firm**, the words, 
figures and letters “V^ere, in respect of any completed assessment of a 
partner in a firm for the assessment year conunencing on the 1st day of 
April, 1989, or any earlier assessment year,** have been substituted; 

(b) sub-sections (3) and (13) have been omitted; 

(c) sub-sections (5B), (6), (7A), (8), (8A), (9), (9A), (10), (1(») 
and (IOC) have been omitted with effect from the 1st day of April, 1992.*. 


ANNOTATIONS 

PreviaiaBa of aection 155(1) withdrawn for and from aaaeaam«at year 
198|NA<—Af a iwittlt of the amendment of section 166(1), deiding with 
rectiflcatimi of partner’s share income from a fiim, the applicability qf the 
provisions ot that section 155(1) have been restrained opto and including 
^ asaessmmit year 1988-89. 

Otgiaaleiea ateefive from 14-1989v— Sectioii 166<8), rolatittg to ro- 
oomj^dadOft of hmoaro eoitseqaent to tax payible by wi^ of Bxcern 
tm os Business Profits Tax (which ceasad to be levied hmg back) has been 
oohied as dm same has becmne sedundant 
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Section 135(13), dealing with amendment oi an assessment ordcar by 
allowing the proviso made for gratuity which was deposited in an ap¬ 
proved gratuity fund subsequent to the passing of an assessment order, has 
beat omitted as the same has become redundant after 31st March, 1981. 

Omiasiena effective froai 1-4-1992.'—Section 165 (6B), which deals with 
withdrawal of deduction for expenditure on scientific research originally 
allowed under section 35(2B), has been omitted as the same has become 
redundant in view Ot the amission ci section 35. 

Section 155(6), which deals widi allowability of a bad debt in an year 
earlier than the year of'<write off, has been omitted as the same has become 
redundant in view of the allowance of bad dd>t in the year of write off 
itself. 

• Sections 155(7A), (8A), (9A), (10)(h) and (lOB) have been omitted 
as the same have become redundant in view of the amendments to sections 
54, 54B, 54D and 54B made by the Finance Act, 1987. 

Sections 155(8), (9), (10)(a) and (IOC) have been omitted as the 
same have become redundant in view of the new scheme of investment 
of capital gains introduced by the Finance Act, 1987. 

Page 3214: section 1S8: 

Amendment of section 158.—^By section 62 of the DTL(A) Act, 1987, 
in section 158, for the words “Whenever a registered firm is assessed”, the 
words, figures and letters “Whenever, in respect of the assessment year com¬ 
mencing on the 1st day of April, 1988, or any earlier assessment year, a 
registered firm is assessed” have been substituted, w.e.f. 1-4-1989. 


ANNOTATIONS 

Section 158 made aimlicable upto asseeement year 1988-89.—^As a result 
of the amendment ot section 158, its applicability has been restrained upto 
and including assesanent year 1988-89. 

Hiis is coo^uent upon the intro(hiction of a new scheme of taxation of 
&m8 for and from assessment year 1989-90. 

Page 8216: new section 168B: 

Insertion of new section 158B.—^By section 63 of the DTL(A) Act, 
1987, the following Chapter XIV-B, containing section 158B, has been 
inserted, w.e.f. 1-4-1989, namely:— 



“CHAPTER XIV^ 


Charge of additional income-tax in certain cases 

158B. Additional income-tax.—(1) Where, in the ease of any 
person, the total income determined in the regular assessment for any 
assessment year (hereafter in this section referred to as assessed in¬ 
come) exceeds the total income declared in the return of income fur¬ 
nished by such person for that assessment year (hereafter in this section 
referred to as returned income) by any amount, the Assessing Officer 
shall make an order in writing that such person shall, apart from the 
sum determined as payable by him on the basis of the assessment under 
section 143 or section 144, be liable to pay, by way of additional 
income-tax, in reject of the said assessment year, a sum calculated 
on such excess amount at the rate of thirty per cent. 

(2) For the purposes of sub-section (1),— 

(a) where such person has furnished two or more returns of 
income for the same assessment year, the total income 
declared in the return furnished last before the service of a 
notice under sub-section (2) of section 143 on such person 
shall be treated as the returned income; 

(b) where such person fails to furnish the return of income in 
respect of any assessment year and the assessment for that 
year is made under section 144, the returned income shall 
be taken to be the total income on wbidi tax, by way of 
advance tax, deduction of tax at source and otherwise, has 
been paid, and where no such tax has been paid, the returned 
income shall be taken to be nil; 

(c) where such person fails to furnish a return of incmne for 
any assessment year under section 139, but furnishes such 
return after he is served with a notice under section 148, 
the returned income ^all be taken to be the total income 
on whidi tax, Way of advance tax, deduction of tax at 
source and otherwise, has been paid, and where no sudh 
tax has been pmd, the returned income idiall be taken to be 
nil; 

(d) where sudi person has furnished a return of loss under 
sub-section (3) of section 139 for any assesanent year, the 
additional income-tax under sub-section (1) shall be calcu¬ 
lated at the rate specified in that sub-section on the sum or, 
as the case may be, the aggr^ate of the sums by Wbidi the 
loss is reduced to a lower amount or, as the case may be, 
ccmverted into a positive amount of income in the re^ar 
assessment. 


1941 
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(3) Where, as a result of an order under section 147 or section 
154 or section 155 or section 250 or section 254 or section 260 
or section 262 or section 263 or section 264 or an order of settle- 
ment passed under sub-section (4) of section 245D, the amount on 
which the additional income-tEut is payable under sub-section (1) has 
been increased or reduced, as the case may be, the additional income- 
tax shall be increased or reduced accordingly, and,— 

(i) in a case where the additional income-tax is increased, the 
Assessing Officer shall serve on the assessee a notice of 
demand in the prescribed form specifying the sum payable, 
and such notice of demand shall be deemed to be a notice 
under section 156 and all the provisions of this Act shall 
apply accordingly; 

(ii) in a case where the additional income-tax is reduced, the 
excess amount paid, if any, ^all be refunded. 

(4) The Chief Commissioner or Commissioner may, in his discre¬ 
tion, whether on his own motion or otherwise, waive or reduce the 
amount of additional income-tax payable under sub-section (1) by 
any person, if he is satisfied that the whole or, as the case may be, 
any part of the excess amount referred to in that sub-section is attri¬ 
butable to any amount added or disallowed in computing the assessed 
income or loss as a result of the rejection of any explanation (by way 
of interpretation of any provision of this Act or otherwise) offered 
by such person, if such explanation is bona fide and all the facts re¬ 
lating to the same and material to the computation of the assessed 
income or loss have been disclosed by him: 

Provided that— 

(0 where an appeal before the Deputy Commissioner (Appeals) 
or the Commissioner (Appeals) has also been filed by the 
assessee against the order of assessment, the petition for 
waiver or reduction of the amount of additional income-tax 
can be filed by the assessee only after the decision on such 
appeal; 

(ii) the petition for waiver or reduction of the amount of addi¬ 
tional income-tax shall be accompanied by a fee of tme 
hundred rupees. 

(5) Where, in the course of a search under section 132, the assessee 
is found to be the owner of any money, bullion, jewellery or oflier 
valuable article or thing and the assessee claims that such assets 
have been acquired by him by utilising (wholly or in part) his 
income,— 

(a) for any previous year which has ended before the date of 
the search, but the return of income for such year has not 
been fum^ed before the said date or, where sudi return 
has been furnished before' the said date, such iflcome has 
not been declared therein; or 
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(b) tot any fmvious year wiiidi is to and on or after tbe date 
of the- search, 

then, notwithstanding that such income is declared by him in any 
return of income furnished on or after the date of the search, such 
income shall not, for the purposes of liability to die additional income^ 
tax under this section, treated as formii^ part of the returned 
income, unless,— 

(0 such incmne is, or the transactions resulting in such income 
are, recorded,-^ 

(A) in a case falling under clause (a), before the date of 
the search; and 

(B) in a case falling under clause (b), on or before the 
date of the search, 

in the books of account, if any^ maintained by him for any 
source of income or such income is otherwise disclosed to 
the Chi^ Commissioner or Commissioner before the said 
date; or 

(ii) the assessee, in the course of the search, makes a statmnent 
under sub-section (4) of section 132 that the money, bul¬ 
lion, jewellery or other valuable article or thing found in his 
possession or under his control, has been acquired out of his 
inccune which has not been disclosed so far in his return of 
income to be furnished b<^ore the expiry of the time qieci- 
fied in sub-section (1) of lection 139, and also specifies in 
the statement the manner in which such income has been 
derived and pays the tax together with interest, if any, in 
reflect of sudi income. 

(6) The additional income-tax payable under this section diall not 
be iududed— 

(i) in the amount of .the tax payable on the total income as 
determined on regular assessment, for the purposes of sub¬ 
section (1) of section 234A; or 

(ii) in the amount of the assessed tiKS, for the purposes of sub¬ 
section (1) of section 234B.**. 


ANMOTATIONB 

duutfe of addltloiial incoaw<4nx In eertain caaea^Tho new soetion 
ISfiB(l) provides that on completion of a regular assessment under sec¬ 
tion 143 or 144, iqiart from the sum determined as payaUe on the basis 
ot eiiek assesttnent, an additional Income-tax at the rate 30 per of 
the diOwtiiee between the'^aasessecrlnobme add the retnned income ls>to 
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Returned Income d^ed In eertnin casee.—<The new section 168B(2), 
in its clauses (a) to (c), clarifies as to what is to constitute returned income 
for the purposes of levy of additional incomo>tax in different circumstances. 
The provisions in brief are:-^ 

(i) Clause (fl) provides that where there are two or more returns 
of income for the same assessment year, the income shown in 
the return filed last before the service of a notice of hearing, 
under section 143(2), is to be treated as the returned income. 

(it) Clause (h) provides that where a best judgment assessment is 
completed under section 144 for assessee’s failure to file a re> 
turn of income, the returned income is to be taken at ‘nil’ or 
sudi higher total income in respect of which tax by way of 
advance tax, deduction of tax at source and otherwise has been 
paid. 

(m) Clause (c) makes similar provision, as in clause (h), in cases 
where the return of income has been filed under section 148. 

Levy of additional income*tax in case of a loss return.—Section 
lS8B(2)(d) clarifies as to how the additional income-tax is to be levied 
in case of a loss return. That clause provides that where the returned in¬ 
come is a loss, the additional income-tax is to be levied on the additions 
madq which have the effect of reducing the loss or converting it into income. 

Consequential increase or reduction in additional income-tax.—Section 
158B(3) provides that where as a result of an order under section 147, 
154, 155, 250, 254, 260, 262, 263 or 264, or an order of settlement passed 
under section 245D(4), the amount on which the additional income-tax 
is payable is increased or reduced, the additional income-tax is also to be 
increased or reduced accordingly. 

Waiver or reduction of additional income-tax.—Section 158B(4) gives 
discretion to the Chief Commissioner or the Commissioner, whether on his 
own motion or otherwise, to waive or reduce the amount of additional 
income-tax payable if he is satisfied that the difference between the returned 
income and the assessed income is due to bona fide difference of opinion 
and all the facts relating to and material to the computation of the assessed 
income or loss had been disclosed by the assessee. 

A proviso to section 158B(4) provides that— 

(f) where an appeal against'the assessment order has been filed by 
the assessee before tlm Deputy Commissioner (Appeals) or 
Cmunissioner (Appeals), the petition for waiver or reduction 
of additional income-4ax can be filed only after the decision on 
such appeal; 

(ii) the petition for waiver or reduction of additional income-tax 

I if to be accompanied by a fee of Rs. 100. 

'' lawisioiia fur aeareli laiiA wrisnec eaamk—Beetion 168B(6) pro* 

vides ffiat whare in the course of a cearcii undca* seetloii 132» the assessee 

Citfi IT V-7—C7I 
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is found to be the owner of any money, bullion, jewelleiy or other valuBbJe 
article or thing and the assessee clajms that &e assets referred to above 
have been acquired by him by utilising his income-— 

(a) for any previous year which has ended before the date of 
search, but the return of income for such year has not been 
furnished before the said date or, where such return has been 
furnished before the said date, such income has not been 
declared therein, or 

(b) for any previous year which is to end on or after the date of 
the search, 

then, notwithstanding that such income is declared by him in any return of 
income furnished on or after the date of search, such income is not to be 
treated as forming part of his returned income for the purposes of liability 
of the additional income-tax. 

The aforesaid income is, however, to be treated as forming part of the 
returned income in the following situations:— 

(0 If such income is, or the transactions resulting in such income 
are, recorded,— 

(A) in a case falling under clause (a), before die date of search, 
and 

(B) in a case falling under clause (b), on or before the date of 
search, 

in the books ut accounts maintained by the assessee, or such 
income is otherwise disclosed to the Chief Commissioner or 
Commissioner before the said date. 

(ii) The assessee, in the course of search, makes a statement under 
section 132(4) that the assets found have been acquired oyt 
of his income which has not been disclosed so far in his re¬ 
turn of inctmie to be furnished before the expiry of the time 
specified in section 139(1) and explains die source of such 
income and pays the tax together with interest, if any, in respect 
of such income. 

Interest provisions not to apply to additional income-tai;.—Section 
1S8B(6) clarifies that provisions regarding levy of interest under Section 
234A(1) and under section 234fi(l) for defaults in fumi^ing the return 
of income or in payment of advance tax, are not to apply to the addi- 
donal income-tax. 

Pagee 3288-8242: sectiwn 164: 

AMieiidaMit of section 164.—By section 64 of the DTL(A) Act, 1987, 
section 164 has been amended, w.e.f. 1-4-1989, as under:— 

*(a) in sub-section (1),— 

(0 in the c^iening p(»don, for the brackets, figures and words **(1) Sub- 
jject to the provisions of sub-sections (2) aoid (3), wiiere**, die word 
'*1¥here** has been sidndtuted^ 
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(i7) in the first proviso, for the words “association of persons”, in the 
two places where they occur, the word “individuar has been substituted; 
(b) sub-sections (2) and (3), and Explanation 2 have been omitted.’. 


ANNOTATIONS 

Section 164(1) amended.—^The* amendments made in section 164(1) 
are of consequential nature. 

Omissions.—^The provisions of sub-sections (2) and (3) of section 164 
have been omitted as these are to be covered by the provisions of the new 
section 80F. 

The omission of Explanation 2 to section 1^, which gives a definition 
of the expression “maximum marginal rate”, is consequent upon the shifting 
of that definition in a slightly modified form to the newly inserted section 
2(29C). 

* 

Pages 3242-3243: section 164A: 

Amendment of section 164A.^—^By section 65 of the DTL(A) Act, 1987, 
In section 164A, in the Explanation, clause (i) has been omitted, w.e.f. 
1-4-1989. This omission is consequential to the shifting of the definition of 
the expression “maximum marginal rate” to the newly inserted section 
2(29C>. 


Pages 3316-331*7: sections 167A and 167B: 

Substitution of new sections for section 167A.—^By section 66 of the 
DTL(A) Act, 1987, in Chapter XV, for the sub-heading “DD.—Associa¬ 
tion of persons—special cases^\ and section 167A below it, the following has 
hecn substituted, w.e.f. 1-4-1989, namely:— 

“DD.— Firms, association of persons and body of individuals 
167A. Charge of tax in the case of d firm.^—^In the case of a 
firm whidi is assessable as a firm, tax shall be charged on its total 
income at the maximum maxghud rate. 

167B. Charge of tax where 'shares of members in association of 
persons or body of individuals unknown, etc.—(1) Where the indivi¬ 
dual shares of the members of an association of persons or body of 
individuals [other than a jcompany or a co-operative society or a society 
roistered under the Societies Re^stration Act, 1860 (21 of 1860), 
or undm' any law corre^nding to that Act in force in any part of 
Initial in'the whole or any part of the income of such association or 
body afo indeterminate or unknown, tax shall be charged on the total 
hicome of file assodation or body at the maximum marginal rate. 

(2) Where, In die case of an association of persons or body of 
individuals as aforesaid [not being a case {[ailing under sub-section 
(1)3, the total income of any member thereiftf for the previous year 
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(excluding his share frcan such association or body) exceeds die 
maxUnuffi amount which is not chargeable to tax in the case o( an 
individual under the Finance Act of the relevant year, tax shall be 
charged on the total income of the association or body at the maximum 
marginal rate: 

Provided that, where the total income of any member of such asso¬ 
ciation or body (whether or not it exceeds the maximum amount 
aforesaid) is chargeable to tax at a rate which is higher than the 
maximum marginal rate, tax shall be charged on the total income of 
the association or body at such higher rate. 

Explanation .—^For the purposes of this section, the individual shares 
of the members of an association of persons or body of individuals in 
the whole or any part of the income of such association or body shall 
be deemed to be indeterminate or unknown if such shares (in relation 
to the whole or any part of such Income) are indeterminate or un¬ 
known on the date of formation of such association or body or at any 
time thereafter.”. 


ANNOTATIONS 

New scheme of taxation of firms—^new section 167A.—^Under the exis¬ 
ting provisions regarding taxation of firms, operative upto and including 
assessment year 1988-89, the Act makes a distinction between a registered 
firm and an unregistered firm. There is an elaborate procedure to grant 
registration to the firms or to cancel the registration under certain circum¬ 
stances [sections 184 to 186]. A registered firm is taxed at rates lower 
than the rates applicable to individuals and in addition, shares of partners 
in the income of the firm are again included in their total incomes and 
taxed in their hands [section 182]. An unregistered firm is taxed on its 
total income at die rates applicable to individuals. In addition, shares of 
partners in the income of the firm are included in their total incomes for 
rate purposes only [sections 183 and 86(t&')]* 

Under the new scheme of taxation of firms, operative for and from 
assessment year [989-90, the existing procedure of granting registration to 
the firms has been di^ensed with. However, it has been made obligatory 
for the firm to file a certified copy of the instrument of partnership along 
with the first return of income. Thus, the distinction between a registered 
film and an unregistered firm has been removed and all firms are to be 
taxed at tlm *maximum mar^al rate*, as per the proviifions of the nmv 
section *167A. However, payments by way of salary, etc, made to whole- 
time working partners* and interest to partneia [whic^ me not to be allowed, 
upto assnksment year 1988-89, as a doduction under die provi^ons of the 
existing sectioii 40(^] are lo*be treated as aSow^e deilaction subject 
to eertnk ee$l|ip|i, lor <nd fitom assessmmit year 1989*90, itndm the newly 
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Offiah. di0 taiAtioii of tbe fixms directly at the naxiinuin ma ygin«t rate, 
the shares of the partners in the income of the firm are not to be included 
in fiieir total income [new section 10(2A)]. Also, separate rate schedules 
provided for taxation of firms in Sub-Paragraphs I and II of Paragraph C 
. of Parts I and III of the First Schedule to the Finance Act are to be omitted 
in due course. 

New scheme of taxation of association of persons or body of individuals 
—new section 167B.—^Under the existing provisions, operative upto and 
including assessment year 1988-89, an association of persons or a body of 
individuals is taxed at the rates applicable to individuals. However, if the 
shares of the members of an association of persons are indeterminate or 
unknown, the association of persons is taxed at the ‘maximum marginal 
rate’ [section 167A]. 

The provisions of the newly substituted section 167B, along with the 
provisions of the newly substituted section 86 and the newly introduced 
section 40(ha), introduce a new scheme of.taxation of an association of 
persons or a body of individuals for and from assessment year 1989-90. 

The new section 167B(1) provides that where the individual ^ares of 
the members of an association of persons or a body of individuals in the 
whole or any part of the income of such association or body are indeter¬ 
minate or unknown, the tax is to be charged at the ‘maximum mai;^nal rate* 
on the total income of the association or body. In effect, this is an re-enact¬ 
ment of the provisions of the main portion of the existing section 167A. 

The new section 167B(2) provides that where in the case of an associa¬ 
tion of persons or a body of individuals, the total income of any member, 
other than share from such association or body, exceeds the maximum 
amount which is not chargeable to tax in the case of an individual, the asso¬ 
ciation or body is to be diarged at the ‘maximum marginal rate*. Thus, the 
provisions of new section 167B(2) are applicable inespective of the fact 
whether shares'of the members of such association or body in the whole 
or any part of the income of such association or body are indeterminate/ 
unknown or are determinate/knowiL 

The proviso to new section 167B(2) provides that if any member of 
such association or body is chargeable to tax at a rate hi^er than the 
^maximum marginal rate*, tax is to be charged on the total income of the 
association oar body at such higher rate. 

The Explanation at the end of the new section 167B lays down as to 
when the shares of menffmrs in an association of persons or body of in¬ 
dividuals are to be deemed to be indeterminate or unknown, and is the 
same as the Explanation to the masting section 167 A. 

It may be noted ^at in the remainjpg cases of association ol persons and 
body of individuals, that is, where none of fixe members has other income 
aboye die taxable limit and the diaxes of the members axe determinate, tax 
is to conthme to be chaiged at the rates appScalde to dm individuals 
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together with such suichaige on tax as may be levied, in 'die relevant 
Finance Act. 

Pages 3416-8427: section 174: 

Amendment of‘section 174.—^By section 126(18) of the DTL(A) Act, 
1987, section 174 has been amended, w.e.f. 1-4-1989, as under:— 

*(a) in sub-section (4),— 

(/) for the words, brackets and figures “as a return under sub-section 
(2) of section 139”, the words, brackets and figures “as a return under 
clause (i) of sub-section (1) of section 142" have been substitute; 

(//) for the words, brackets and figures “a notice issued under sub-sec¬ 
tion (2) of section 139", the words, brackets and figures “a notice issued 
under clause (/) of sub-section (1) of section 142" have been substitute; 

(b) in sub-section (6), for the words, brackets and figures “sub-section 
(2) of section 139 or subjection (1) of’, wherever they occur, the worfs, 
brackets and figures “clause (/) of sub-section (1) of section 142 or” have 
been sutetituted.’. * 

The above amendments are consequential to the amendments, by that 
Act, of sections 139 and 142. 

Pages 3420-3421: section 176: 

Amendment of section 176. — ^By section 126(19) of the DTL(A) Act, 
1987, section 176 has been amended, w.e.f. 1-4-1989, as under:— 

‘(a) in sub-section (5), for the words, brackets and figures “under sub¬ 
section (2) of section 139”, wherever they occur, the words, brackets and 
figures “under clause (i) of sub-section (1) of section 142” have been sub¬ 
stituted; 

(6) in sub-section (7), for the words, brackets and figures “sub-section 
(2) of section 139 or sub-section (1) of’, wherever they occur, the words, 
brackets and figures “clause (/) of sub-section (1) of section 142 or” have 
been subi^tituted.’. 

The above amendments are consequential to the amendments, by that 
Act, of sections 139 and 142. 

Pages 3458-3459: sections 182 and 183: 

Omission of sections 182 and 183.—^6y section 67 of the DTL(A) Act, 
1987, in Chapter XVI, sub-heading ’‘A.-^Assessment of firmsi“ and sections 
182 and 183 have been omitted, w.e.f. 1-4-1989. 


ANNOTATIONS 

SectkHiis 182 and 188 omitted.—‘The following sections 182 dnd 188 hava 
beei^ miiitted consequent upon the introduction of a new scheme of taxa- 
fioQ of firms for and from assessment year 1989-90:— 
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(1) section 182, which deals with assessment of re^teied firms, 
indusion of partners' shares in the mcmne of the firm in their 
own assessments and recovery jhom the roistered firm of tax 
relating to a non-resident or resident partner in respect of his 
share in die firm; 

(2) section 183, which deals with assessment of unregistered firms. 

Pages 3479-3482 and 3613-3614: sections 184, 185 and 186: 

Substitution of new sections 184 and 185 for sections 184, 185 and 186. 
—By section 68 of the DTL(A) Act, 1987, for the sub-heading “B.— Regis¬ 
tration of firms” before section 184, and for sections 184, 185 and 186, the 
following sections 184 and 185 have been substituted, w.e.f. 1-4-1989, 
namely:— 

“184. Assessment as a firm.—(1) A firm shall be assessed as a 
firm for the purposes of this Act, if— 

(i) the partnership is evidenced by an instrument; and 

(ii) the individual shares of the partner are specified in that 
instrument. 

(2) A certified copy of the instrument of partnership referred to 
in sub-section (1) shall accompany the return of income of the firm 
of the previous year for the assessment year in respect of which assess¬ 
ment as a firm is first sought. 

Explanation, —^For the purposes of this sub-section, the copy of d>e 
instrument of partnership shall be certified in writing by all the 
partners (not being minors) or, where the return is made after the 
dissolution of the firm, by all persons (not being minors) who were 
partners in the firm immediately before its dissolution and by the legal 
representative of any such partner who is deceased. 

(3) The return of income referred to in sub-section (2) shall be 
signed and verified by all the partners, not being minors. 

(4) Where a firm is assessed as such for'any assessment year, it 
shall be assessed in the same capacity for every subsequent year if 
there is no change in the constitution of the firm or the ^ares of the 
partners as evidenced by the instrument of partner^ip on the basis 
of which the assessment as a firm was first sought* 

(5) Where any such diange had taken place in the previous year, 
the firm ^all furnish a certified copy of the revised instrument of 
partnership along with the return of income for the assessment year 
relevant to sudi previous year and all the provision ot this section 
shall a|^y accordinglly. 

(6) Notwithstandii^ anydiing contained in die forgoing provisions 
of this section, vdiere, in respect of any assessment year, dime is, on 
the part of a finp uiy such failure as is mentioned in' section 144, the 
firm shaU not be assessed as such for the said assessment year and, 
thereupon, die ten dudl be assessed in the ssme manner as an asso- 
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ciation of persons, and all the provisions of diis shall apply 
accordin^y. 

185. AmeMment whai section 184 not complied with.—^Where a 
firm does not comply with the provisions of section 184 for any 
assessment year, the firm shall be assessed for that assessment year in 
the same manner as an association of persons, and all the provisions 
of this Act shall apply accordingly.'*. 


ANNOTATIONS 

Provisions about registration of firms, etc., withdrawn for and from 
assessment year 1989-90.^—As a result of the substitution of the 
existing— 

—section 184 dealing with application for rt^stration; 

—section 185 dealing with procedure for registration; and 
—section 186 dealing with cancellation of registration, 
by sections 184 and 185, w.e.f. 1-4-1989, the provisions about registration 
of a firm, etc., have been withdrawn for and from assessment year 1989-90. 

Assessment of a firm as such.—^The new section 184* deals with the 
circumstances under which a firm shall be assessed as such for and from 
assessment year 1989-90. Sections 184(1) to 184(3) provide that the 
partnership should be evidenced by an instrument of partnership wherein 
the individual shares of the partners are specified and a coj^ of the same, 
certified in writing by all the partners, should be filed along with the first 
return of the firm wUdi ^ould also be signed by all the partneis. Sections 
184(4) and 184(5) provide that where a firm is assessed as such in any 
assessment year, it shall continue to be assessed as such for subsequent 
years unless a change in the constitution of the firm takes place, in which 
case the firm has to furnish a certified copy of the revised instrument of 
partnership along with the return of income of the assessment year in which 
the change in the constitution has taken place. Section 184(6) provides 
that where, in the case of a firm, a best judgment assessment is siade under 
section 144, the Assessing Officer has not to assess the finn as such and 
thereupon it is to be assessed* as an association (A persons. 

Aawwawent of a firm when aa an aaaociation of paraona.—The new sec¬ 
tion 185 provides that if a firm does not comply with the provisions d 
section 184 for any assessment year, it is to be assessed as an anotdatton 
cf perimns for that assessment year* 

Bqita 3810; iaeltoii 187: 

AmenOOMiil of seetian 187.—-By section 80 of the BTLfA) Act, 1087, 
fhe*)pmv}so 40 seetiott' 187(1) has been omitted, w.e.£ 1-4-1989. 
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ANNOTATIONS 

ProYiso to section 187(1) omitted.—^The existing proviso to section 
187(1) provides, in the case of change in the constitution of the firm, for 
apportionment of the income of the firm amongst the partners and for 
recoveiy of tax assessed upon a partner from the new firm, if it cannot 
be recovered from the partner. These provisions have become unnecessary 
in view of the introduction of a new scheme of taxation of firms and also 
in view of the fact diat a partner’s share in the income of the firm is not 
to be included in his total income. In that view of the matter, the proviso to 
section 187(1) has been omitted, w.e.f. 1-4-1989. 

Page 3634: new section 188A: 

Insertion of new section 188A.—By section 70 of the DTL(A) Act, 
1987, after section 188, the following section 188A has been inserted, w.e.f. 
1-4-1989, namely:— 

‘*188A. Joint and several liability of partners for tax imyable by 
firm.—^Eveiy person who was, during the previous year, a partner 
of a firm, and the legal representative of any such person who is 
deceased, shall be jointly and severally liable along wiA the firm for 
the amount of tax, penalty or other sum payable by the firm for the 
assessment year to which such previous year is relevant, and all the 
provisions of this Act, so far as may be, shall apply to the assrasment 
' of such tax or imposition or levy of such penalty or other sum.”. 


ANNOTATIONS 

Partners made liable jointly and severally.—The newly inserted (w.e.f. 
1-4-1989) section 188A deals with joint and several liability of partners 
for tax payable by the firm. That new section lays down that every person 
who was, during the previous year, a partner of the firm, shall be jointly 
and severally liable along with the firm for the amount of tax, penalty or 
other sum payable by the fiim for that year. 

Page 3634: section 189: 

Ainendmeat of secti<Hi 189.—'By section 71 of the DTL(A) Act, 1987, 
the Explanation below section 189(3) has been omitted, w.e.f. 1-4-1989. 
The omission is consequent upon the omission, by that Act, section 182. 

Page 3841: new sectton 189A: 

buMortion of new section 189Aw—-By section 72 of the DTL(A) Act, 
1987, in Chapter XVI, after section 189, the following section 189A has 
been inserted, w.e.f. 1-4^1989, namely:— 
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*‘189A. Provisioiis Ai^lieabte to past aaaeBSBiMiito of finBa«->4n 
relation to the assessment of any firm and its partners for the assess¬ 
ment year commencing on the 1st day of April, 1988, or any earlier 
assessment year, the provisions of this C3iapter as they stood imme¬ 
diately before the date of commencement of the Direct Tax Laws 
(Amendment) Act, 1987, shall continue to apjdy.”. 


ANNOTATIONS 

Saving clause enacted.—The newly inserted (w e.f. 1-4-1989) section 
189A enacts a saving clause and provides that for the assessment year 
1988-89 or earlier years, the provisions of Oiapter XVI, as they stood 
immediately before the commencement of the Direct Tax Laws (Amend¬ 
ment) Act, 1987, shall continue to apply. 

Pages 3709-3711: section 194A: 

Amendment of section 194A.—^By section 73 of the DTL(A) Act, 1987, 
section 194A(3)(iv) has been omitted, w.e.f. 1-4-1988. This omission is 
consequent upon the insertion of a new section 194E. 

Page 3760: new section 194E: 

Insertion of new section 194E.—^By section 74 of the DTL(A) Act, 
1987, after section 194D, the following section 194E has been inserted, 
w.e.f. 1-4-1989, namely:— 

**194E. Interest, salary, bonus, commission or remnneratiim to 
partners.—-(1) any person assessable as a firm who is responsible 
for paying to a partner any incmne by way of,— 

(o) interest on capital or any other sum borrowed by it from 
the partner; 

(b) salary, bonus, commission or remuneration, by whatever 
name called, 

shall at the time of credit of such income to the account the payee 
or at the time of payment thereof in cash or by the issue of a cheque 
or draft or by any other mode, whichever is earlier, deduct income- 
tax on the estimated amount of the interest or, as the case may be, 
salary, bonus, commission or remuneration aforesaid due to die part¬ 
ner during the financial year at the average rate of income-tax cmn- 
puted on the basis of the rates in force for that financial year in whidi 
such income is credited or paid to the partner. 

<2) Where, during the financial year, an assessee derives such 
income simultaneously from nuire than one firm or wlwre he was 
sneeessivaly a partnm in mme dian oim» fi«n, he may himish to the 
firm responsible for making tlw payment referred to in suib-secticm 
(1) (b^ one of the said firms as die iaseasee mi^, having regard 
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to the cudunstances of his case, dioose), sudi details of the pay¬ 
ments referred to in sub-section (1) due or received by him fixun the 
other firm or firms, the tax deducted at source therefrom and sudi 
other particulars, in such form and verified in such manner as may be 
prescribed, and thereupon the firm responsible for making the pay¬ 
ment referred to above shall t^dce into account the details so furnish^ 
for the puiposes of making the deduction under sub-section (1). 

(3) Where an assessee who receives the payments referred to in 
sub-section (1) has, in addition, any income other than the income 
referred to in sub-section (1) (not being a loss under any head of 
income) for the same financial year, he may send to the firm respon¬ 
sible for making the payment referred to in sub-section (1) the 
particulars of such other income and of any tax deducted thereon 
under any other provision of this Chapter, in such form and verified 
in such manner as may be prescribed and thereupon the firm res¬ 
ponsible as aforesaid shall take such other income and the tax, if 
any, deducted thereon also into account for the purposes of making 
the deduction under sub-section (1): 

Provided that this sub-section shall not in any case have the 
effect of reducing the tax deductible from the payments referred to 
in sub-section (1) below the amount that would be so deductible if 
the other income and the tax deducted thereon had not been taken 
into account. 

(4) The firm responsible for making the payment referred to in 
sub-section (1) may, at the time of making any deduction, increase 
or reduce the amount to be deducted under this section for the purpose 
of adjusting any excess or deficiency atising out of any previous 
deduction or failure to deduct during the financial year.”. 


ANNOTATIONS 

New provisiim for deduction of tax at source from interest, salary, etc., 
paid to a partner—^new section 194E.—Section 194E, newly inserted 
(w.e.f. 1-4-1988), provides for deduction of tax at source from interest, 
salary, bonus, commission or remuneration paid by g firm to any of its 
partners. 

The provisions of new section 194E are on the lines of the provisions 
of section 192, which relates to deduction of tax at source from salary. 

Pages 8771 and 3772: sections 196 and 196A: 

Substitution of new sectiona for section 196^—By section 76 of the 
DTL(A) Act, 1987, for section 196, the following sections 196 and 196A 
.have bsM substituted, w.e.f. 1-4-1988, namdy:— 
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*19lw Initiwt or dhrldtsiid or dihor oioiui ytytlbio to Oomniient, 
Reoerre Batik w oertain corl>oratioiia^Notwitiittaadingr anything 
contained in the foregoing (provisions of this Chajpter, no deduction 
of tax shall be made by any {wrson fnxn any sums payable to— 

(/) the Government, or 

(i7) the Reserve Bank of India, or 

(iii) a corporation established by or under a Central Act which 
is, under any law for the time being in force, exempt from 
income-tax on its income, or 

(iv) a Mutual Fund specified under clause (23D) of section 10, 
uiiere such sum is payable to it by way of interest or dividend in 
respect of any securities or shares owned by it or in which it has full 
beneficial interest, or any other Income accruing or arising to it. 

196A. Tax not to be deducted from any auma payable to unit¬ 
holders of Mutual Fund.—^Notwithstanding anything contained in 
the foregoing provisions of this Chapter, no deduction of tax shall be 
made by a public sector bank or a public financial institution referred 
to in clause (23D) of section 10 from any sums payable to imit- 
holders of a Mutual Fund specified under that clause.*’. 


ANNOTATIONS 

No deduction of tax from any sums payable to a specified Mutual Fund. 
—^In effect, the newly substituted section 196, in its new clause (iv), pro¬ 
vides that no tax is to be deducted, w.e.f. 1-4-1988, from any sums payable 
to a Mutual Fund specified under new section 10f23D). 

No deduction from sums payable to unit-holders by a specified Mutual 
Fund.r—^The new section 196A provides that no tax is to be deducted, 
w,e.f. 1-4-1988, at source by a Mutual Fund specified under section 10(23D) 
froip any sums payable to its unit-holders. 

Page 8782: section 199: 

Amendment of section IgS.—By section 126(20) of the DTL(A) Act, 
1987, in section 199, the brackets, words, figures and letter “(including a 
provisional assessment under section 141 A), if any,” have been omitted, 
WJuf. 1-4-1989. This amendment is consequential to the omission, by that 
Act, of section 141A. 

Piqpni 8810 mi 8818<4B14: seeHon* 807 and 808s 
SiihliM^tlnn' «f new aeetiona for eecOene 207 and 806^<»*-By SeoHon 76 
el' He X81tt(A) Aet, 1987« the foUowittg sections 207 and ’208 Isave boen* 
sobsthiited, w.ei. l-4-198^ assnaiytrf- « 
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*207. LiabilitY for paYmutt of advance tax.>-*-Tax shall be payable 
in advance during any financial year, in accordance with the provisions 
of sections 208 to 219 (both inclusive), in respect of the total income 
of the a^sessee which would be chargeable to tax for the assessment 
year immediately following that financial year, such income being 
hereafter in this Chapter referred to as **cuiTent income*’. 

208. Conditions of liability to pay advance tax.—Advance tax 
shall be payable during a financial year in every case where the amount 
of such tax payable by the assesses during that j^ear, as computed in 
accordance with the provisions of this Chapter, is one thousand five 
hundred rupees or more.’. 


ANNOTATIONS 

Advance tax made payable also in respect of capital gains and casual 
income.—As a result of the substitution of a new section 207, advance 
tax has also been made payable, w.e.f. 1-4-1988, in respect of— 

—income chargeable under the head ‘’Capital gains”; and 
—income of casual nature referred to in section 2(24) (ix ). 

The new section 207 takes all items of income constituting total incomes 
within the fold of the liability to pay advance tax. 

Uniform exemption limit for advance tax liability.—^The new section 208 
abolishes the various income limits applicable to different categories of 
persons referred to in the existing provisions of section 208 for being 
liable to pay advance tax and makes it obligatory, w.e.f. 1-4-1988, to pay 
advance tax in every case where the advance tax payable is Rs. 1,500 or 
more. 

Pages 3816-3819: section 209: 

Amokdment of section 209.—^By section 77 of the DTL(A) Act, 1987, 
section 209 has been amended, w.e.f. 1-4-1988, as under:— 

*(a) for sub-section (1), the following sub-section (1) has been sub¬ 
stituted, namely:— 

**(1) The amount of advance tax payable by an assessee in the 
financial year shall, subject to the provisions of sub-sections (2) and 
(3), be computed as follows, namely:— 

(a) where the calculation is made by the assessee for the pur¬ 
poses of payment of advance tax uodcu sub-section (1) or 
sub-section (2) or sub-section (5) or sub-section (6) of 
section 210, he ^gll first estimate his current income and 
incmne-tax tbemon diall be calculated at the rates in fmrce 
in the financiti year; 
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(b) v^cre the cakulBthn-’is made by dte Assessinig Officer for 
the puipose of making an order under suh-section (3) of 
section 210. die total inccnne of the latMt previous year in 
respect of whidi die assessee has been assessed by way of 
rej^ar assessment or the total inccxne returned by the 
assessee in any return of income furnished by him for any 
subsequent previous year, whidiever is higher, shall be taken 
and income-tax thereon shall be calculated at the rates in 
force in the financial year; 

(c) where, the calculation is made by the Assessing Officer for 
the purpose of making an amended order under sub-section 
(4) of section 210, the total income declared in the return 
furnished by the assessee for the later previous year, or, as 
the case may be, the total income in respect of which the 
regular assessment, referred to in that sub-section has been 
made, shall be taken and income-tax diereon diall be calcu¬ 
lated at the rates in force in ‘the financial year; 

(d) the income-tax calculated under clause (a) or clause (b) 
or clause (c) shall, in eadi case, be reduced by the amount 
of income-tax whidi would be deductible at source during 
the said financial year under any provision of this Act from 
any income (as computed before allowing any deductions 
admissible under this Act) whidi has been taken intq ac- 

' count in cmnputing the current inccnne or, as the case may 
be, the total income aforesaid; and the amount of income- 
tax as so reduced shall be the advance tax payable.”; 


(b) in 8iri>8ection (2),— 
clause (a),— 

(A) in the opening portion, for the words, brackets, figures and letter 
**where the assessee sends a statement under sub-secticm (1) of section 
‘209A or where die Income-tax Officer makes an order under sub-section (1) 
or sub-section (3) of section 210”, die words, bradcets and figures "where 
the Assessing Ofiicer makes an order under sub-secdon (3) or sub-secdon 
(4) of section 210” have been substituted; 


(B) for sub-clause (/i), the following sub-clause (ii*) has been subtituted, 
narndy:— 




**(U) if die total income declared the asseswe for the later 
previous year referred to in sub-section (4) of section 210 
forms die basis of ccmpumtion of advance tax, die net agri¬ 
cultural incmne as retimed by the assessee in tne return 
of ineome for die assessment year rdevant to sudi later 
previous yearj**; 
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(ii) for clause (6), (be foUoeriqg clause (6) has been substituted, 
namely:— 

“(h) in cases where the advance tax is paid by the assessee on 
the basb of his estimate of bis current income, under sub¬ 
section (1) or sub-section (2) or sub-section (5) or sub¬ 
section (6) of section 210, the net agricultural income, as 
Ktimated by him, of the period which would be the previous 
year for the immediately fdlowing assessment year;”; 

(c) in sub-section (3),— 

(i) in the opening portion, for the words and figures “under section 210”, 
the words, brackets and figures “under sub-section (3) or sub-section (4) 
of section 210” have been substituted; 

(ii) in clause (h), for the words, figures and letter “on the basis of 
which tax has been paid by the Hindu undivided family under section 
140A”, the words, figures and brackets “in respect of which a return of 
income is furnished by the Hindu undivided family under section 139 or 
in response to a notice under sub-section (1) of section 142” have been 
substituted.'. 


ANNOTATIONS 

Mode of computatimi of advance tax altered—subetituted section 209(1). 
—(a) For the purposes of payment of advance tax under— 

—section 210(1), on assessee’s own accord, or 
—section 210(2), for varying any remaining instalment or instalments 
of advance tax paid under section 210(1), or 
—section 210(5), for lessening the amount of advance tax demanded 
under section 210(3) or 210(4), or 
—section 210(6), for increasing the amount of advance tax demanded 
under section 210(3) or 210(4) or intimate by the assessee under 
section 210(5), 

the assessee is required, under new section 209(1)(a), w.e.f. 1-4-1988, to 
estimate his ‘current income' as per. section 207 and to calculate income- 
tax thereon at the rates in force in the relevant finandal year. 

(h) For the purpose of making an order und.er section 210(3) demand¬ 
ing advance tax from an old assessee, who has not paid advance tax under 
section 210(1), the threshold for computation of advance tax is, as per 
new aecticm 209(1) (h),— 

—die total incmne of die latest previous year in respect of which the 
assessee has been assessed by way of regular assessment, or 
—the total income returned for any subsequent previous year, 
whichever is higher. On' such higher <total }nc<nne, income-tax is to be 
calculated at the rates in force in the relevant financial year. 
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(e) For the purpose of making an amended order under section 210(4) 
demanding higher advance tax from an old assessee, the threshold for com* 
putation of advance tax is, as per new section 209(1) (c),-— 

•~-the total income returned for the later previous year, or 
—the total income as per the regular assessment for a later assessment 
year. 

On such total income, the income-tax is to be calculated at the rates in 
force in the relevant financial year. 

As per new section 209(l)(icf), the income-tax as calculated under (a), 
(b) or (c) above is, in each case, to be reduced by the amount of income- 
tax which would, in that financial year, be deductible at source under any 
provision of the Act from any income which has been taken into account 
in arriving at the figure of ‘current income*. 

Section 209(2) amended.—The amendments made in section 209(2) are 
consequential to the amendments made in sections 209 and 210. 

Section 209(3) amended.—^The amendments made in section 209(8) are 
consequential to the substituted provisions of sub-sections (3) and (4) of 
new section 210. 

Pages 3831-3834: section 209A: 

Omission of section 209A.—By section 78 of the DTL(A) Act, 1987,^ 
section 209A, relating to computation and payment of advance tax by an 
assessei;, has been omitted, w.e.f. 1-4-1988, as the same has become redun¬ 
dant in consequence ot the substituted section 210(1). 

Page 3842: section 210: 

Substitution of new section for section 210.—By section 79 of the 
DTL(A) Act, 1987, the following section 210 has been substituted w.e.f. 
1-4-1988, namely:— 

“210. Payment of advance tax by the assessee ef his own accord 
or in pursuance of order of Assessing Ofl)cer.r—(1) Every person 
udio is liable to pay advance tax under section .208 (whether or not 
he has been previously assessed by way of regular assessment) shall, 
of his own accord, pay, on or before each of the due dates specified 
in sectitm 211, the appropriate percentage, specified in fiiat section, 
of the advance tax on his currpnt income, cdculated in the manner 
laid down in section 209. 

(2) A person who pays any instalment or instalments of advance 
tax. under sub-section (1), may increase or reduce tiie amount of 
advance tax payable in the vemaiiting instalment or instalments to 
acedrd witii estimate of Ids cuiVent income altd tiie advance tax 
payable thmetin, and nmke payment, of the said amount in the le- 
or Instaielienti acbdtdingly'.' 
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(3) In the case of a person who has been already assessed by way 
of regular assessment in respect of the total income any previous 
year and who has not paid any advance tax under sub-section (1), 
the Assessix^ Officer, if he is of opinion that such person is liable to 
pay advance tax, may, at any time during the financial year but not 
later than the last day of February, by order in writing, require such 
person to pay advance tax calculated in the manner laid down in sec¬ 
tion 209, and issue to such person a notice of demand under section 
1 S6 specifying the instalment or instalments in which such tax is to 
be paid. 

(4) If, after the making of an order by the Assessing Officer under 
sub-section (3) and at any time before the 1st day of March, a return 
of income is furnished by the assessee under section 139 or in res¬ 
ponse to a notice under sub-section (1) of section 142, or a regular 
assessment of the assessee is made, in respect of a previous year later 
than that referred to in sub-section (3), the Assessing Officer may 
make an amended order and issue to such assessee a notice of demand 
under section 156 requiring the assessee to pay, on or before the due 
date or each of the due dates specified in section 211 ' tiling after 
the date of the amended order, the appropriate percentage, specified 
in section 211, of the advance tax computed on the basis of the total 
income declared in such return or in respect of which the regular 
assessment aforesaid has been made. 

(5) A person who is served with an order of the Assessing Officer 
under subjection (3) or an amended order under sub-section (4) 
may, if in his estimation the advance tax payable on his current income 
would be less than the amount of the advance tax specified in such 
order or amended order, send an intimation in the prescribed form 
to the Assessing Officer to that effect and pay such advance tax as 
accords with his estimate, calculated in the manner laid down in 
section 209, at the appropriate percentage thereof specified in section 
211 , on or before the due date or each of the diie dates specified in 
section 211 falling after die date of such intimation. 

(6) A person who is served with an order of the Assessing Officer 
under subjection (3) or amended order under sub-section (4) shall, 
if in his estimation the advance tax payable on lus current incmne 
would exceed the amount of advance tax specified in sudi order or 
amended order or intimated by him under sub-section (5), pay on or 
before the due date of the last instalment specified in section 211, the 
appropriate part or, as the case may be, the whole of such M^er 
amount advance tax as accords with his estimate, calculated in die 
manner laid down in section 209”. 


cap: IT v-7— [8] 
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ANNOTATIONS 

New scheme for payment of advance tax introduced.—Under the exis> 
ting provisions of section 209A and section 210 read with section 209 and 
section 212 of the Act, an assessee has to pay advance tax in accordance 
with the statement of advance tax or estimate of advance tax to be sent 
to the Income-tax Officer in the prescribed manner. The amended section 
209 and substituted section 210 have introduced a new scheme for payment 
of advance tax under which an assessee is required to estimate his ‘current 
income’ and pay advance tax thereon without having to submit any esti¬ 
mate or statement of advance tax to the assessing authorities, except 
where a notice has been Served on him under the new section 210(3) or 
210(4). 

Old and new ass^sees bound to pay advance tax.—^Under new section 
210 (1), every person (whether old assessee or not) is liable, of his own 
accord, to pay advance tax as per his own suo motu computation according 
to new section 209( 1) (a) and (d) for and from financial year 1988-39. Such 
liability extends to pay, on or before each of the due dates specified in sec¬ 
tion 211, the appropriate percentages specified in section 211. The new 
section 210(1) lays emphasis on payment of advance tax and there is no 
need to file an estimate of advance tax or a statement of advance tax as is 
required under the existing section 209A. 

Subsequent instalment may be revised.—^New section 210(2) enables a 
person, who has already paid any instalment or instalments of advance tax 
under section 210(1), to revise the subsequent instalment or instalments 
of advance tax in accordance with his subsequent estimate of ‘current income’ 
without any requirement of filing of a revised estimate of advance tax as 
required under the existing provisions. 

Demand of advance tax from old assessees.—^Where an old assessee, 
despite the legal obligation cast upon him under section 210(1), fails to 
pay advance tax, new section 210(3) empowers, w.e.f. 1-4-1988, the Assess¬ 
ing Officer to issue a notice of demand requiring such an assessee to pay 
advance tax on the specified date or dates. Such a demand can be raised 
during the relevant financial year before the end of the February. Such 
demand is to be calculated as per the provisions of new section 209 
(l)(h) and (d). 

These provisions are on the lines of the existing sections 210(1) and 

210 ( 2 ). 

Revising a demand already made.—^New section 210(4) empowera, w.e.f. 
1-4-1988, the Assessing Officer to make an upward levision of the demand 
already raised under section 210(3) where, subsequent to the raising of 
such demand and before 1st day of March,-— 

—a return of income in respect of any later year has been furnished, 
or 
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—any assessment for any later year has been made at a higher figure. 

These provisions are on the lines of the existing section 210(3). 

Intimation for lessening demanded advance tax.—New section 210(6) 
enables an assesses, who has been required to pay advance tax as per 
demand under section 210(3) or revised demand under section 210(4), to 
send an intimation in the prescribed form of his own estimate of 'current 
income* so as to reduce the amount of advance tax so demanded. 

Obligation to pay higher advance tax.—^New section 210(6) makes it 
obligatory for an assessee, against whom a demand under section 210(3), 
or a revised demand under section 210(4), has been raised, to pay higher 
advance tax in accordance with his own calculation of advance tax, if the 
amount of advance tax on ‘current income’ as per his own estimate is likely 
to be higher than the advance tax— 

—demanded under section 210(3) or section 210(4), or 
—^intimated under section 210(5). 

These provisions are on the lines of the existing sections 209A(4) and 
212(3A) with the major difference that the liability to pay higher advance 
tax has been fastened without any margin at all. 

Pages 3849-3850: section 211: 

Substitution of new section for section 211.—^By section 80 of the 
DTL(A) Act, 1987, the following section 211 has been substituted, w.e.f. 
1-4-1988, namely:— 

“211. Instalments of advance tax and due dates.—(1) Advance 
tax OH the current income, calculated in the manner laid down in sec¬ 
tion 209 shall be payable by all the asscssees who are liable to pay 
the same in th,ee instalments during each financial year, the due date 
of, and the amount payable in, each such instalment being as specified 
in the following Table: 

Table 

Due date of instalment Amount payable 

Not less than twenty per cent, of 
such advance tax 
Not less than fifty per cent, of 
such advance tax, as reduced by 
the amount, if any, paid in the ear¬ 
lier instailment. 

The whole amount of such ad¬ 
vance tax as reduced by the amount 
or amounts, if any, paid in the ear¬ 
lier instalment or instalments: 

Provide that any amount paid by way of advance tax on or before 
the 31st day of March shall also be treated as advance tax paid during 
the financial year ending on that day for all the purposes of this Act. 


On or before the ISth September 
On or before the ISth December 

3n or before the 15th March 
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(2) If the notice of demand issued under section 156 in pursuance of 
an order of the Assessing Officer under sub-section (3) or sub-section 
(4) of section 210 is served after any of the due dates specified in 
sub-section (1), the appropriate part or, as the case may be, the 
whole of the amount of the advance tax specified in such notice shall 
be payalrie on or before each of such of those dates as fall after the 
date of service of the notice of demand.**. 


ANNOTATIONS 

Due dates for payment of adviance tax in fixed percentages.—^New sec¬ 
tion 211(1), operative from 1-4-1988, specifies three uniform due dates 
for payment of advance tax in three instalments by all categories of assessees 
fastened with such liability. Further, a fixed percentage of the advance tax 
payable is required to be paid on or before each of the due dates. Hiese 
are as under:— 

Due da/e(r) of instalment Amount payable 

On or before ISth September Not less than 20% of advance tax payable 

On or before 15th December Not less than 50% of advance tax payable 

as reduced by any sum, if any, paid in first 
instalment 

On or before 15th March Whole amount of advance tax payable as 

reduced by any sum, if any, paid in first 
and/or second instalment(s). 


The proviso to new section 211(1) provides that any payment of advance 
tax made before 31st March is also to be treated as advance tax paid during 
the financial year for all the purposes of the Act This provision has set at 
rest the controvery in the judicial opmions on the point. 

Demanded tax to be paid on remaining instalments after service.—^New 
section 211(2), operative from 1-4-1988, provides that where a demand 
notice for advance tax in pursuance of an order under section 210(3) or 
210(4) is served after any of the due dates specified in section 211(1), the 
whcde or the appropriate part of the demanded advance tax is to be paid oo 
the remaining due date(s). 

Pages 3853-3855 and 3862-3853: sections 212 and 213: 

Omission of sections 212 and 213.—By section 81 of the DTL(A) Act,. 
1987, section 212, which deals with filing of estimate of advance tax by 
the assesses, and section 213, vdiich deals with deferment of instalment of 
advsnce tax vdime income consists of commission receipts, have been 
omittedi w.e.f. 1-4-1988, as these provisions are not needed under the new 
sohflfne for payment of advance tax. 
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Pages 8864*3865: seetion 214: 

Amendment of section 214.-*-By section 82 of the DTL(A) Act, 1987, 
section 214 has been amended, w.e.f. 1-4-1989, as under:— 

*(a) in sub-section (lA), after the word and figures “section 264”, the 
words, brackets, figures and letter “or an order of the Settlement G>mmis- 
sion under sub-section (4) of section 2451^’ have been inserted; 

(h) after sub-section (2), the following sub-section (3) has been m- 
serted, namely:— 

“(3) This section and sections 215, 216 and 217 shall not aj^ly 
in respect of any assessment for the assessment year commencing on 
the Ist day of April, 1989, or any subsequent assessment year and, in 
the application of the said sections to the assessment for any earlier 
assessment year, references therein [except in sub-section (lA) and 
sub-section (3) of section 215] to the other provisions of this Act 
shall be construed as references to those provisions as for the time 
being in force and applicable to the relevant assessment year.”. 


ANNOTATIONS 

Section 214(1A) amended.—As a result of insertion (w.e.f. 1-4-1989) 
in section 214(1 A) of a reference to an order of the Settlement Commis¬ 
sion under section 245D(4), increase or reduction in the amount of interest 
payable by the Government to the assessee under section 214 has become 
possible also in pursuance of such an order. 

Provisions of sections 214, 215, 216 and 217 not to apply for and from 
assessment year 1989-90^—^By the newly inserted (w.e.f. 1-4-1989) section 
214(3), die provisions of sections 214, 215, 216 and 217 have been made 
inoperative for and from assessment year 1989-90. That section 214(3) also 
clarifies that references in those sections [except section 214(1 A) and sec¬ 
tion 215(3)1, to the other provisions (tf the Act, for any assessment year 
upto and including assessment year 1988-89, are to be construed as refer¬ 
ences to those provisions as for the time being in force and applicable to 
the relevant assessment year. 

Pages 3874-3875: section 215: 

Amendment of section 215^By section 83 of the DTL(A) Act, 1987, 
in section 215(3), alter the word and figures “section 264”, the words, 
brackets, figures and letter “or an order of die Settlement Ctunmission 
under sub-section (4) of section 24S1>” have been inserted, w.e.f. 1-4-1989. 

ANNOTATIONS 

Sertlsn 215(8) ammidedw—As a result of insertion (w.eX .1-4-1989) in 
section 215(3) of a reference to an order of the Setdmneat Cornmission 
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under section 245D(4>, increase or reduction in the amount of interest 
payable by the assessee under section 215 has become possible also In 
pursuance of sudi an order. 

Pages 3900-3901: section 218: 

Substitution of new section for section 218.—section 84 of the 
DliL(A) Act, 1987, the following section 218 has been substituted, w.e.f. 
1-4-1988, namely:— 

*'218. When assessee deemed to be in default.—any assessee 
does not pay on the date specified in sub-section (1) of section 211, 
any instalment of advance tax that he is required to pay by an order 
of the Assessing Officer under sub-section (3) or sub-section (4) of 
section 210 and does not, on or before the date on which any such 
instalment as is not paid becomes due, send to the Assessing Officer 
an intimation under sub-section (5) of section 210 or does not pay 
on the basis of his estimate of his current income the advance tax 
payable by him under sub-section (6) of section 210, he shall be 
deemed to be an assessee in default in respect of such instalment or 
instalments.”. 


ANNOTAtlONS 

Substituted section 218.—The substitution (w.e.f. 1-4-1988) of a new 
section 218, in place of the existing section 218, has been necessitated con¬ 
sequent upon the change in the scheme of payment of advance tax as per 
the substituted sections 210 and 211. 

Under the new section 218, an assessee is deemed to be an assessee in 
default, if he— 

—does not pay, on the date specified in section 211(1), any instalment 
of advance tax that he is required to pay by an order of the Assess¬ 
ing Officer under section 210(3) or 210(4) and does not, on or 
before the date on which any such instalment as is not paid be¬ 
comes due, send to the Assessing Officer an intimation under sec-i 
tion 210(5), or 

—does not pay on the basis of his estimate of his ‘current income’ the 
advance tax payable by him under section 210(6). 

Page 3903: section 219: 

AaMndment of section 219.—By section 126(21) of the DTL(A) Act, 
1987, the proviso to section 219 has been omitted, w.e.f. 1-4-1989. This 
omission is consequential to the omission, by that Act, of section 141A. 

Pagca 3907-3908: aection 220: 

Amendaient of section 220.—By aection 86 of the DTL(A) Act, 1987, 
section 220 has been amended, w.e.f. 1-4-1989, as under:— 
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‘(a) in sub-section (1), for the words “thirty-five days”, wherever they 
occur, the words “thirty days” havf been substituted; 

(b) in sub-section (2),— 

(/) for the words, brackets and figures “fifteen per cent, per annum 
from the day commencing after the end of the period mentioned in sub¬ 
section (1)”; the words, brackets and figure “one and one-half per cent, 
for every month or part of a month comprised in the period commencing 
from the day immediately following the end of the period mentioned in 
sub-section (1) and ending with the day on which the amount is paid” 
have been substituted; 

(«) in the proviso, after the word and figures “section 264”, the words, 
brackets, figures and letter “or an order of the Settlement Commission 
under sub-section (4) of section 245D” have been inserted; 

(«7) after the proviso, the following proviso has been inserted, namely: — 

“Provided further that in respect of any period commencing on or 
before the 31st day of March, 1989, and ending after that date, such 
interest shall, in respect of so much of such period as falls after that 
date, be calculated at the rate of one and one-half per cent, for every 
month or part of a month.”.’. 


ANNOTATIONS 

AssesBed tax to be paid in a shorter period.—As a result of the amend¬ 
ment (w.e.f. 1-4-1989) of section 220(1), the amount specified in a notice 
of demand under section 156 has been made, ordinarily, payable within 30 
days of the service of such notice. It may be noted that under the un¬ 
amended section 220(1) such period is 35 days. 

Rate of interest increased.—^As a result of the amendment (w.e.f. 
1-4-1989) of section 220(2), the rate of interest payable by an assessee in 
default has been increased from 15% per annum to li% for every month 
or part of a month during which an assessee continues to be in default in 
respect of any amount referred to in section 220(1). 

As a result of the amendment (w.e.f. 1-4-1989) of the proviso to section 
220 (2), any reduction of the amount on which interest is payable under 
section 220(2) in pursuance of an order of the Settlement Commission 
under section 245D(4) will cause consequential reduction in the amount 
of interest payable under section 220(2). 

Increased rate of interest to apply also for continuing defaults after 
31-3-1989^—^The newly inserted (w.e.f. 1-4-1989) second proviso to sec¬ 
tion 220(2) provides that where the duration of default includes both the 
period prior to 1^1989 and also period subsequent to that date, the calcu¬ 
lation U inteiost for the period up to 31-3-1989 has to be made at the rate 
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of 15% per annum and the calculation of interest for the period from 
1-4*1989 has to be made at the rate of li% for every month or part of a 
month. 

Page 8948: section 222: 

Amoidment of section 222^—^By section 86 of the DTL(A) Act, 1987, 
section 222 has been amended, w.e.f. 1-4-1989, as under:— 

*(d) in sub-section (1), for the portion beginning with the words '‘When 
an assessee is in default” and ending with the words “in accordance with 
the rules laid down in the Second Schedule—the following has been 
substituted, namely:— 

“When an assessee is in default or is deemed to be in default in 
making a payment of tax, the Tax Recovery Officer may draw up 
under his signature a statement in the prescribed form specifying the 
amount of arrears due from the assessee (such statement being here¬ 
after in this Chapter and in the Second Schedule referred to as 
“certificate”) and shall proceed to recover from such assessee the 
amount specified in the certificate by one or more of the modes men¬ 
tioned below, in accordance with the rules laid down in the Second 
Schedule— 

(b) for sub-section (2), the following sub-section (2) has been substitu¬ 
ted, namely:— 

“(2) The Tax Recovery Officer may take action under sub-sec¬ 
tion (1), notwithstanding ffiat proceedings for recovery of the arrears 
by any other mode have been taken.”.*. 


ANNOTATIONS 

Reqoirmnent of forwarding a certificate to the TRO has been dis¬ 
posed with.—Under the existing provisions of section 222(1), the Income- 
tax Officer is required to forward to the Tax Recovery Officer a certificate 
under his signature specifying the amount of arrears due from the assessee 
and only then the Tax Recovery Officer assumes jurisdiction in the case. 
The amended section 222(1) dispenses with such a requirement, w.e.f. 
1'4-1989. Under the new provisions, the Tax Recovery Officer will assifme 
jurisdiction automatically by specifying the amount of arrears due from the 
assessee in a prescribed form. 

Stthatituted aaotlmi 222(2).r—The subatitation of secUon 222(2) is 
c on seq ue nt upon the amendment of section 222(1). The newly substituted 
sectioa 222(2) empowers* w.eX 1-4-1989, the Tax Recovery Officer to 
take aetkm under section 222(1), notwithstanding that recovery proceedings 
tor nirenrs by any oto inode have been taken. 
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Pagw 4029^031^ 4032 and 4033: sections 223, 224 and 225: 

Siibstitation of new sections for sections 223, 224 and 225.—By section 
87 of the DTL(A) Act, 1987, the following sections 223. 224 and 225 
have been substituted, w.e.f. 1-4-1989, namely:— 

“223. Tax Recovery Office by whimi recovery is to be effected.— 
(1) The Tax Recovery Officer competent to take action under sec¬ 
tion 222 shall be— 

(o) the Tax Recovery Officer within whose jurisdiction the 
assessee carries on his business or profession or within whose 
jurisdiction the principal place of his business or profession 
is situate, or 

(h) the Tax Recovery Officer within whose jurisdiction the 
assessee resides or any movable or immovable property of 
the assessee is situate, 

the jurisdiction for this purpose being the jurisdiction assigned to the 
Tax Recovery Officer under the orders or directions issued by the 
Board, or by the Chief Commissioner Or Commissioner who is autho¬ 
rised in this behalf by the Board in pursuance of section 120. 

(2) Where an assessee has property within the jurisdiction of more 
than one Tax Recovery Officer and the Tax Recovery Officer by whom 
the certificate is drawn up— 

(a) is not able to recover the entire amount by sale of the 
property, movable or immovable, within his jurisdiction, or 

(b) is of the (pinion that, for the purpose of expediting or 
securing the recovery of the whole or any part of the amount 
under this Chapter, it is necessary so to do, he may send 
the certificate or, where only a part of the amount is to be 
recovered, a copy of the certificate certified in the prescribed 
manner and specifying the amount to be recovered to a Tax 
Recovery Officer witffin whose jurisdiction the assessee re¬ 
sides or has property and, thereupon, that Tax Recovery 
Officer riiall also proceed to recover the amount under this 
Chapter as if the certificate or copy thereof had been drawn 
up by him. 

224. Validity of certificate and cancellation or amendmoit there- 
of.r— It shall not be open to the assessee to dispute the correctness 
of any certificate drawn up by the Tax Recovery Officer on any ground 
whatsoever, but it shall be lawful for the Tax Recovery Officer to can¬ 
ed the certificate if, for any reason, he thinks it necessaiy so to do, 
or to correct any clerical or arithmetical mistake therein. 

225. Stay of p r o eeedlma in punnance of certificate and anend- 
BMBt or cancellation tliMeof^(l) It shall be lawful for the Tax 
Recowry Officer to grant time for the payment dt any tax and when 
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he does so, he shall stay the proceedings for the recovery of such tax 
until the expiry of the time so granted. 

(2) Where the order giving rise to a demand of tax for which a 
certificate has been drawn up is modified in appeal or other proceeding 
under this Act, and, as a consequence thereof, the demand is reduced 
but the order is the subject-matter of further proceeding under this 
Act, the Tax Recovery OfiScer shall stay the recovery of such part of 
the amount specified in the certificate as pertains to the said reduction 
for the period for which the appeal or other proceeding remains 
pending. 

(3) Where a certificate has been drawn up and subsequently the 
amount of the outstanding demand is reduced as a result of an appeal 
or other proceeding under this Act, the Tax Recovery Officer shall, 
when the order which was the subject-matter of such appeal or other 
proceeding has become final and conclusive, amend the certificate, or 
cancel it, as the case may be.*’. 


ANNOTATIONS 

Substituted sections 223, 224 and 225.—^The substituted (w.e.f. 1-4- 
1989)— 

—section 223 relating to Tax Recovery Officer by whom recovery is 
to be effected; 

—section 224 relating to the validity of certificate and cancellation or 
amendment thereof; and 

—section 225 relating to stay of proceedings in pursuance of certificate 
and amendment or cancellation thereof, 

incorporate the provisions of the existing sections 223, 224 and 225, also 
giving effect to the newly substituted section 120 and the amended section 
222 . 

Pages 4038-4040: seetion 226: 

Amendment of section 226.—^By section 88 of the DTL(A) Act, 1987, 
section 226 has been amended, w.e.f. 1-4-1989, as under:— 

*(a) for sub-sectiem (1), the following sub-sections (1) and (lA) have 
l^n substituted, namely:— 

**(1) Where no certificate has been drawn up under section 222, 
the Assessing Officer may recover the tax by any one or more of the 
modes provided in this section. 

(Ii4) Where a. certificate has been drawn up under section 222,* 
die Tax Recovery Officer may, without prejudice to the modes of re¬ 
covery specified* in that section, reoiver the tax by any one or more 
eff the modes pmvided in this section.”; 
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(6) in sub-sections (2), (3), (4) and (5), for the words “Income-tax 
OfiBcer”, wherever Aey occur, the words “Assessing Officer or Tax Recovery 
Officer^’ have been substituted.*. 


ANNOTATIONS 

Assessing Officer cannot resort to section 226 after a certificate has 
been drawn up.—^Under the substituted section 226(1), the Assessing 
Officer is empowered, w.e.f, 1-4-1989, to recover tax arrears by any one 
or more of the modes provided in section 226, only where no certificate has 
been drawn up under section 222. In offier words, where a certificate has 
been drawn up under section 222, the Assessing Officer has been debarred 
from resorting to any one or more of the modes of section 226 for recovery 
of the tax arrears. 

Tax' Recovery Officer also empowered to resort to section 226.—^The 
newly introduced section 226(1A) empowers, w.e.f. 1-4-1989, a Tax Re¬ 
covery Officer to resort to any one or more of .the modes of section 226 for 
recovery of tax arrears in a case where a certificate has been drawn up 
under section 222. Such power can be exercised without prejudice to the 
modes of recovery specified in section 222. 

Page 4058: section 228: 

Omission of section 228.—^By section 89 of the DTL(A) Act, 1987, sec¬ 
tion 228, relating to recovery of Indian tax in Pakistan and Pakistan tax in 
India, has been omitted, w.c.f. 1-4-1989. 

Pages 4058-4059: section 228A: 

Amendment of section 228A.—^By section 90 of the DTL(A) Act, 1987, 
section 228A has been amended, w.e.f. 1-4-1989, as under:— 

‘(a) in sub-section (1), in clause (a), for the words “specified in a 
certificate received from an Income-tax Officer”, the words and figures 
“specified in a certificate drawn up by him under section 222** have been 
substituted; 

(h) for sub-section (2), the following sub-section (2) has been sub¬ 
stituted, namely:— 

“(2) Where an assesses is in default or is deemed to be in default 
in making a payment of tax, the Tax Recovery Officer may, if the 
.assesses has property in a country outside India (being a country with 
which the Central Government has entered into an agreement for the 

. recovery of income-tax under this Act and the corresponding law in 
force in that country), forward to the Board a certificate drawn up 
by him under section 222 and the Board may take such action there¬ 
on as it may deem t^^^opriate having r^ard to the terms of ffie agree- 
mmit with such country.**.*. 
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The amendments made in section 228A are consequent upon the amend¬ 
ment of section 222, w.e.f. 1-4-1989. 

Pages 4060-4061: section 230: 

Amendment of section 230.—^By section 91 of the DTL(A) Act, 1987, 
in section 230(1), for the portion beginning with the words “no person 
who is not domiciled in India”, and ending with the words “shall leave the 
territory of India”, the following portion has been substituted, w.e.f. 1-4-1989, 
namely:— 

“no prerson— 

(a) who is not domiciled in India; or 

(b) who is domiciled m India at the time of his departure, but— 
(/) intends to leave India as an emigrant; or 

(i7) intends to proceed to another country on a work permit 
with the object of taking up any employment or other 
occupation in that country; or 

(«/) in respect of whom circumstances exist which in the 
opinion of an income-tax authority, render it necessary 
for him to obtain a certificate under this section, 
shall leave the territory of India”. 


ANNOTATIONS 

Scope of section 230(1) has been widened.^—Under the existing provi¬ 
sions of section 230(1) (operative up to 31-3-1989), inter alia, the Indian 
domiciles who, in the opinion of an income-tax authority, have no intention 
of returning to India are required to obtain tax clearance certificates prior 
tp their leaving India. Under the amended section 230(1), operative from 
1-4-1989, such Indian domiciles, who are leaving India— 

—as emigrants; or 

—^for employment or other occupation abroad; or 
—^under such circumstances which, in the opinion of an income-tax 
authority, render it necessary for them to obtain tax clearance 
certificates, 

are required to obtain tax clearance certificates prior to their leaving 
India. 

0 

Page 4070; section 830A: 

Anwndment of nsctlon ^0A>^By section 92 of the DTL(A) Act, 1987, 
in aeorion 230A(1), tat the words “fifty thousand rupees”*, the words “one 
lakh napees** have bean substitoted, w.ei. 1-4-1989. 
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ANNOTATIONS 

Provisions of section 230A(1) liberalised.—Under the amended section 
230A(1), the requirement of production of a tax clearance certificate under 
that section before the registering authority by the transferor is to be ful¬ 
filled, with effect from 1st April, 1989, only where the document to be got 
registered involves a transfer, etc., of an immovable propeny valuing 
Rs. 1,00,000 or more (which up to 31-3-1989 is Rs. 50,000 or more). 

Pages 4078-4079: section 231: 

Omission of section 231.—By section 93 of the DTL(A) Act, 1987, 
section 231, relating to the period for commencing lecovery proceedings, 
has been omitted, w.e.f. 1-4-1989. 

As a result of the omission of section 231, the recovery proceedings can 
be commenced at any time without any period of limitation. 

Page 4085: section 234: 

Omission of section 234.—^By section 126(22) of the DTL(A) Act, 1987, 
section 234, relating to adjustment of tax paid by deduction or advance 
payment m a provisional assessment for refund under section 141 A, has 
been omitted, w.e.f. 1-4-1989. The omission is consequential to the omis¬ 
sion, by that Act, of section 141A. 

Page 4086: new sections 234A, 234B and 234C: 

Insertion of new sections 234A, 234B and 234C.—^By section 94 of the 
DTL(A) Act, 1987, in Chapter XVII, after section 234, the following 
heading and sections 234A, 234B and 234C have been inserted, w.e.f 
1-4-1989, namely:— 


‘F .—Interest chargeable in certain cases 

234A. Interest for defaults in furnishing return of income.— 
(1) Where the return of income for any assessment year under sub¬ 
section (1) or sub-section (4) of section 139, or in response to a 
notice under sub-section (1) of section 142, is furnished after the 
due date, or is hot furnished, the assessee shall be liable to pay simple 
interest at the rate of two per cent, for every month or part of a 
month comprised in the period commencing on the date immediately 
following the due date, and,— 

(a) where the return is furnished after the due date, ending on 
the date of furnishing of the return; or 

(b) where no return has been furnished, ending on the date of 
cmnpletion of the assessment under section 144, 

on the amount of the tax on die total income as determined on regular 
assessment as reduced by the advance tax, if any, paid and any tax 
deducted at source. 
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Explanation 1.—^In this section, “due date” means the date specified 
in 5ub>section (1) of section 139 as applicable in the case of the 
assessee. 

Explanation 2.—^In this sub-section and sub-section (3), “tax on 
the total income as determined on regular assessment” shall not in¬ 
clude the additional income-tax, if any, payable under section IS SB. 

Explanation 3.—Where, in relation to an assessment year, an assess¬ 
ment is made for the first time under section 147, the assessment so 
made shall be regarded as a regular assessment for the purposes of 
this section. 

(2) The-interest payable under sub-section (1) shall be reduced 
by the interest, if any, paid undei section 140A towards the interest 
chargeable under this section. 

(3) Where the return of income for any assessment year, required 
by a notice under section 148 issued after the completion of an assess¬ 
ment under sub-section (3) of section 143 or section 144 or section 
147, is furnished after the expiry of the time allowed under such 
notice, or is not furnished, the assessee shgll be liable to pay simple 
interest at the rate of two per cent, for every month or part of a 
month comprised in the period commencing on the day immediately 
following the expiry of the time allowed as aforesaid, and,— 

(a) where the return is furnished after the expiry of the time 
aforesaid, ending on the date of furnishing the return; or 
(h) where no return has been furnished, ending on the date of 
completion of the re-assessment or re-computation under 
section 147, 

on the amount by which the tax on the total income determined on the 
basis of such re-assessment or re-computation exceeds the tax on the 
total, income determined on the basis of the earlier assessment afore¬ 
said. 

Explanation .—^In this sub-section, “lax on the total income deter¬ 
mined on the basis of the re-assessment or re-cmnputation under sec¬ 
tion 147” shall not include the additional income-tax, if any, jMjfvbte 
under section 158B. 

(4) Where as a result of an order under section 154 or section 155 
or section 250 or section i5A or section 260 or section 262 or sec¬ 
tion 263 or section 264 or an order of the Settlement Commission 
under sub-section (4) of section 245D, the amount of tax on whidi 
interest was passable under sub-section (1) or sub-section (3) of this 
section has .been increased or reduced, as die case may be, die interest 
diall be increased or redimed accordingly, and— 

(j) in a case where die interrat is increased, the Assessing 
OScra Aall serve on the assessee a notice of demand in the 
prescribed form specifying the sum pa^ble, and such notice 
of deound diall be dt^ed to be a notice under section 156 
and die provisioiis ol this Act shall tqiply accordini^y; 
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(li) in a case where the interest is reduced, the excess interest 
paid, if any, shall be refunded. 

(5) The provisions of this section shall apply in respect of assess¬ 
ments for the assessment year commencing on the 1st day of April, 
1989, and subsequent assessment years. 

234B. Interest for* defaults in payment of advance tax.—(1) Sub¬ 
ject to the other provisions of this section, where, in any financial year, 
an assessee who is liable to pay advance tax under section 208 has 
failed to pay such tax or, where the advance tax paid by such assessee 
under the provisions of section 210 is less than ninety per cent, of the 
assessed tax, the assessee shall be liable to pay simple interest at the 
rate of two per cent, for every month or part of a month comprised in 
the period from the 1st day of April next following such financial year 
I to the date of the regular assessment, on an amount equal to the 

I assessed tax or, as the case may be, on the amount by which the 

' advance tax paid as aforesaid falls short of the assessed tax. 

Explanation 1.—^In this section, “assessed tax” means the tax on 
the total income determined on the basis of the regular assessment, as 
reduced by the amount of tax deducted at source in accordance with 
the provisions of Chapter XVIIB on any income which is subject to 
such deduction and which is taken into account in computing such 
total income. 

Explanation 2.—^Where in relation to an assessment year, an assess¬ 
ment is made for the first time under section 147, the assessment so 
made shall be regarded as a regular assessment for the purposes of 
this section. 

Explanation 3.—In Explanation 1 and in sub-section (3), “tax on 
the total income determined on the basis of the regular assessment” 
shall not include the additional income-tax, if any, payable under sec¬ 
tion 1S8B. 

(2) Where, before the date of completion of a regular assessment, 
tax is paid by the assessee under section 140A or otherwise,— 

(i) interest shall be calculated in accordance with the foregoing 
provisions of this section up to the date on which the tax is 
so paid, and reduced by the interest, if any, .paid under sec¬ 
tion 140A towards the interest chargeable under this section; 

(//) thereafter, interest shall be calculated at the rate aforesaid 
on the amount by which the tax so paid together with the 
advance tax paid falls short of the assessed tax. 

(3) Where, as a result of an order of re-assessment or re-compu¬ 
tation under section 147, the amount on which interest was payaWe 
under sub-section (1) is increased, the assessee shall be liable to pay 
simple interest at the rate of two per cent, for every month or part 
of a month comprised in the period commencing on the day following 
the date of the regular assessment referred to in sub-secUon (1) and 
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ending on the date of the re>assessment or re-computation undm* sec- 
Uon 147, on the amount by which the tax on the total incmne deter¬ 
mined on the basis of the re-assess^ent or re-computation exceeds the 
tax on the total income determined on the basis of the regular assess¬ 
ment aforesaid. 

Explanation .—In this sub-section, “tax on the total income deter¬ 
mined on the basis of the re-assessment or re-computation under sec¬ 
tion 147” shall not include the additional income-tax, if any, payable 
under section 1S8B. 

(4) Where, as a result of an order under section 154 or section 
155 or section 250 or section 254 or section 260 or section 262 or 
section 263 or section 264 or an order of the Settlement Commission 
under sub-section (4) of section 245D, the amount on which interest 
was payable under sub-section (1) or sub-section (3) has been in¬ 
creased or reduced, as the case may be, the interest shall be increased 
or reduced accordingly, and— 

(i) in a case where the interest is increased, the Assessing Officer 
shall serve-on the assessee a notice of demand in the pres¬ 
cribed form specifying the sum payable and such notice of 
demand shall be deemed to be a notice under section 156 
and the provisions of this Act shall apply accordin^y; 

(ii) in a case where the interest is reduced, the excess interest 
paid, if any, shall be refunded. 

(5) The provisions of this section shall apply in respect of assess¬ 
ments for the assessment year commencing on the 1st day of April, 
1989, and subsequent assessment years. 

234C. Interest for deferment of advance tax.—(1) Where, in any 
financial year, the advance tax paid by the assessee on his current 
income on or before the 15th day of September is less than twenty 
per cent, of the tax due on the returned income or the amount oi such 
advance tax paid on or b^ore the 15th day of December is less than 
fifty per cent, of the tax due on the returned income, then, the assessee 
shall be liable to pay simple interest at the rate of one and one-half 
per cent, per month of the shortfall from (sic) for a period of three 
months on the amount of the ^ortfall frmn twenty per cent, or, as the 
case may be, fifty per cent, of the tax due on die returned income. 

Explanatkm .—In this section, “tax due on the returned income” 
means the tax <haigeable on die total income declared in the return 
of incmne furnished by the assessee for the assessment year commen¬ 
cing on the 1st day of April immediately fdllowing the financial year 
in whidi the advance tax is paid, as reduced by the amount of tax 
dt, luedlde at source in accordance with the provisions of Chapter 
KVnB on any income which is subject to such dedacdon and which 
' is taken into account in computing sudi total income. 
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(2) tile provisions of this section shall apply in respect of assess¬ 
ments for the assessment year commencing on the 1st day of April, 
1989, and subsequent assessment years.*. 


ANNOTATIONS 

Charge of interest for defaults in furnishing return of income is manda¬ 
tory.—Section 284A, operative w.e.f. 1-4-1989, makes provisions for 
charging interest for delay in filing, or non-filing of, a return of income. 
The charge of interest under this new section is mandatory in nature. 

Defaults attracting charge of interest under section 234A.—^The de¬ 
faults, which attract charge of interest under section 234A, are as under:— 
(z) Furnishing of a return of income for any assessment year— 

—^under section 139<1) or 

—under section 139(4) or 

—^in response to a notice under section 142(1) 

after the due date (which means the date specified in section 

139(1) as applicable in the case of the assessee concerned] 

[s. 234A(1)]. 

(zz) Non-furnishing of a return of income for any assessment year— 
—^under section 139(1) or 

—in response to a notice under section 142(1) [s. 234A(1)]. 
(zzz) Furnishing of a return of income for any assessment year which 
is required to be furnished by a notice under section 148 issued 
after the completion of an assessment under— 

—section 143(3) or 
—section 144 or 
—^section 147 

after the expiry of the time allowed under such notice [s. 234A 
(3)]. 

(zV) Non-furnishing of a return of income for any assessment year 
whidi is required to be furnished by a notice under section 148 
issued after the completion of ah assessment under— 

—section 143(3) or 
—section 144 or 
—section 147 [s. 234A(3)]. 

These defaults, hereinafter, referred to as defaults (f), (»)> (>») End 
(z'v) above. 

Rate of interest enhanced.—The rate of interest, as per sections 
234A(1) and 234A(3), is 2% for every month or part of a month and it 
is applicable for defaults in respect of assessments for assessment year 
1989*90 and subsequent assessment years. The rate of interest under the 
existhtg ^visions section 139(8), whicls are. operative upto assessment 
ye«r 1988-89, is 15% pmr annum. 

cae; rr v-7—[9] 
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Periods for which interest is to be charged.—^The periods fur which 
such interest is to be charged for different defaults are as under:— 

(1) For default (0 above, such vulnerable period commences on 
the date immediately following the ‘due date' and ends on the 
date of furnishing the return [s. 234A(l)(a)]. 

(2) For default (ii) above, such vulnerable period commences on 
the date immediately following the ‘due date’ and ends on 
the date of completion of assessment under section 144 
[s. 234A(l)(b)]. 

(3) For default (Hi) ‘above, such vulnerable period commences on 
the day immediately following the expiry of the time allowed 
under section 148 notice and ends on the date of furnishing 
the return [s. 234A(3)(fl)]. 

(4) For default (iv) above, such vulnerable period commences on 
the day immediately following the expiry of the time allowed 
under section 148 notice and ends on the date of completion of 
the reassessment or recomputation under section 147 [s. 234A 
(3)(b)J. 

Amounts on which interest is to be charged.—The amounts on which 
such interest is to be charged are as under:— 

(1) For defaults (/) and/or (//) above, such interest is to be charged, 
as per section 234A(1), on the amount of the tax on the total 
income as determined on regular assessment as reduced by— 
—^the advance tax, if any, paid and 

—any tax deducted at source. 

Such tax is not to include the additional tax, if any, payable 
under section 1S8B [Explanation 2]. It is also provided that an 
assessment made for the first time under section 147 is also 
to be regarded as a ‘regular assessment’ in that regard [Explana¬ 
tion 3]. 

(2) For defaults (Hi) and/or (iv) above, sudi interest is to be. 
charged, as per section 234A(3), on the difference between— 
—^the amount of the tax on the total income determined on the 

basis of reassessment or recomputation under section 147, 
and 

—^the amount of the tax on the total income determined on the 
basis of the earlier assessment under section 143(3) or sec¬ 
tion 144 or section 147. 

For such computation, additional income-tax, if any, payable 
under section 15 SB is not to be taken into account lEj^tUma- 
tioh\. 

Interest payable to be reduced by interest abeady paid^-^leetiion 
^34A(2) provides that the interest payable under section 234A(1) is to be 
jredueed t>y the interest, if any, prid under section 140A on that account. 
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Pr<qi<niionate increase or reduction to be made.r--Section 2S4A(4) 
makes provisions for proportionate increase or reduction of the amount of 
interest payable under section 234A(1) or 234A(3), if the amount of tax 
on which such interest was payable has been increased or reduced as a result 
of any of the orders mentioned in section 234A(4). 

Applicability of the provi8ions.-~Section 2S4A(5) specifically provides 
that the provisions of section ^34A are to have application in respect of 
assessments for assessment year 1989-SK} and subsequent assessment years. 

Charge of interest for defaults in payment of advance tax is also 
mandatory,—Section 284B, operative w.e.f. 1-4-1989, makes provisions for 
charging interest for non-payment or short-payment of advance tax. The 
charge of interest under this new section is also mandatoiy in nature. 

Defaults attracting charge of interest under section 234B.—The de¬ 
faults, which attract charge of interest under section 234B, are as under:— 

(1) Failure to pay advance tax during a financial year which an 
assesses is liable to pay under section 208 [s. 234B(1)]. 

(2) Payment of advance tax under section 210 by an assesses, which 
is less than 90% of the ‘assessed tax* [as defined]. 

Bate of interest enhanced.—The rate of interest, under section 234B, 
is 2% for every month or part of a month and it is applicable for defaults 
in respect of assessments for assessment year 1989-90 and subsequent 
assessment years. The rate of interest un^er the existing sections 21S, 
216 and 217, which are operative upto assessment year 1988-89, is 15% 
per annum. 

Period for which interest is to be charged-—The period for which 
interest is to be charged under section 234B(1) is, ordinarily, to commence 
from the 1st day of April next following the relevant financial year and to 
end on the date of ‘regular assessment*. 

For this purpose, an assessment made for the first time under section 147 
is to be regarded as a ‘regular assessment* [Explanation 2]. 

Amounts on which interest is to be charged.—'The amounts on which 
interest is to be charged under section 234B(1) are as under:— 

(j) For default of failure to pay advance tax, such interest is to 
be diaiged on an amount equal to the ‘assessed tax'. 

The expression ‘assessed tax*, for this purpose, means the tax 
on the total income determined on the bam of die regular 
assessment, as reduced by the amount of tax deducted at soufce 
in accordance with die provisions of Chapter XVUB on any 
income— 

—whmh is subject to such deducdon and 
—which is taken into account in computing such total income 
[Explanation 1] 
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(Ji) For default of short-payment, such interest is to be diarged 
on the difference between— 

—the ‘assessed tax* [as defined] and 

•—the amount of advance tax paid by the assessee. 

For the above purposes, the ‘additional income-tax', if any, payable under 
section 1S8B is not to be taken into account. 

Calculation of Interest if tax is paid before ‘regular assessment*.— 
Section 234B(2) makes provisions for a situation where, before the date 
of completion of a regular assessment, tax is paid by the assessee under sec¬ 
tion 140A or otherwise. 

In such a situation, interest is to be calculated in accordance with the 
provisions of section 234B(1) upto the date on which the tax was so paid, 
and reduced by the interest, if any, paid under section 140A towards 
interest chargeable under section 234B. Thereafter, the interest is to be 
calculated at the rate of 2% for every month or part of a month on the 
amount by which the tax so paid together with the advance tax paid tails 
short of the assessed tax. 

Increase of interest in pursuance of a re-assessment under section 147. 
—Section 234B(3) makes provisions for calculation of interest where the 
amount on whidi the interest was payable under section 234B(1) is in¬ 
creased as a result of an order of reassessment or recomputation under sec- 
tion 147. In such a case, the assessee is liable to pay interest at the rate of 
2% for every month or part of a month for die period— 

—commencing on the day following the date of the regular assessment 
referred to in section 234B(1) and 

—ending on the date of the reassessment or recomputation under 
section 147 

on the amount of difference between— 

—the tax on the total income determined on the basis of the re-assess¬ 
ment or recomputation and 

—the tax on the total income determined on the basis of the regular 
assessment referred to in section 234B(1). 

For such computation, the additional income-tax, if any, payable under 
section 15 SB is not to be taken into account [ExpUmathnl. 

Proportionate increase or reduction to be made<—Section 284B(4) makes 
provisions for proportionate increase or reduction of the amount of interest 
payable under section 234B(1) or 234B(3), if the amount of tax on which 
such interest was payable has been increased or reduced as a result of any 
of the orders mentioned in s^tion 234B(4), 

Applicability el the provisiona.—Section 284B(6) apfcifically provides 
that the provisions of section 234B are to hsfve appBeatkm in rej[|>ect of 
gs4as$ipeiiu for mscsiment year 1989^ and subsaqiMat aasasammit years. 



LATEST AMENDMENTS BY THE DTL(A) ACT, 1987 


1133J 


Chaixe ot interest for deferment of advance taz.r~Section 234C pro¬ 
vides for charge and mode of cmnputation of interest where there has been 
less payments than the appropriate percentages specified for the first two 
due dates. 

Tlie liability to pay interest under section 234C(1) arises in the fallowing 
two situations:— 

(1) Where the advance tax paid on or before the first due date, i.e., 
15th September, is less Aan 20% of the ‘tax due (m the returned 
income’ [as defined in the Explanation], 

(2) Where the advance tax paid on or before the second due date, 
Le., 15th December, is less than 50% of the ‘tax due on the re¬ 
turned income’ [as defined in the Explanation], 

In such circumstances, the assessee is liable to pay interest at the rate of 
li% per month for a period of three months on the amount of the short¬ 
fall from 20% or, as the case may be, 50% of the ‘tax due on the returned 
income’. 

The provisions of section 234C are applicable for and from assessment 
year 1989-90. 

Page 4113: section 240: 

Amendment of section 240.—section 96 of the DTL(A) Act, 1987, 
to section 240, the following proviso has been added, w.c.f. 1-4-1989, 
namely:— 

“Provided that where, by the order aforesaid,— 

(a) an assessment is set aside or cancelled and an order of fresh 
assessment is directed to be made, the refund, if any, shall 
become due only on die making of such fresh assessment; 

(b) the assessment is annulled,• the refund shall become due only 
of the amount, if any, of the tax paid in excess of the tax 
diargeable on the total income returned by the assessee.". 


ANNOTATIONS 

New proviso added.—Clause (a) of the newly inserted (w.e.f. 1-4-1989) 
proviso to section 240 provides that where an assessment is set aside or 
cancelled with a direction for making a fresh assessment, the refund, if any, 
shall become due only after the fresh assessment is made. This clause nulli¬ 
fies the efiEect of the judicial pronouncements discussed under the paragra|di 
titled ^'Effect of set aside of assessment on amount already ptdd’ at page 
4114 of Vtfi. 4. 

Qmise (A) of the newly inserted (w.e.f. 1-4-1989) proviso to smition 240 
proyille* that where an assessment is annulled, the refund riiall become due 
iniSy of the amount, if any,' trf the tax paid in excess d the tia chargeable 
on the returned total income. Thus, as a result of this daus^ an assessee 
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is not entitled to get refund (A. the tax diaigeabie on the returned income 
even where an assessment is annulled by the appellate authority. This 
proviso nullifies the effect of the decision of the Karnataka High Court in 
JR. Gopal Ramnarayan v ITO [(1980) 126 ITR 369 (Kam)] discussed 
at pa^ 4114^4115 of Vol. 4 under the paragraph titled "Effect of annul¬ 
ment of assessment on amounts already paid". 

Page 4117: section 243: 

Amendment of section 243.—^By section 96 of the DTL (A) Act, 1987, 
after section 243(2), the following section 243(3) has been inserted, w.e.f. 
1-4-1989, namdy:— 

‘*(3) The provisions of tbi<i section shall not apply in respect of 
any assessment for the assessment year commencing on the 1st day 
of April, 1989, or any subsequent assessment years. *. 

ANNOTATIONS 

Section 243 not to apply for and from assessment year 1989-90.—^The 
newly inserted (w.e.f. 1-4-1989) section 243(3) specifically provides for 
the non-applicability of section 243 for and from assessment year 1989-90. 

Pages 4121-4122: section 244: 

Amendment of section 244.—^By section 97 of the DTL(A) Act, 1987, 
after section 244(2), the following section 244(3) has been inserted, 
w.e.f. 1-4-1989, namely:— 

“(3) The provisions of this section shall not apply in respect of 
any assessment for the assessment year commencing on the 1st day 
of April, 1989, or any subsequent assessment years.”. 

ANNOTATIONS 

Section 244 not to apply tax and from assessment year 1989-90.^—^The 
newly inserted (w.e.f. 1-4-1989) section 244(3) q)ecifically provides for 
the non-applicability of section 244 for and from assessment year 1989-90. 

Page 4128: new section 244A: 

Inaertion of new section 244A.—By section 98 of the DTL(A) Act, 1987, 
after section 244, the following section 244A has been inserted, w.e.f. 
1-4-1989, namdy:—- 

**244A. Interest on refunds.—(1) Where, in pursuance of any 
order passed under this Act, refund of any amount becomes due to 
the assessee, he shall, subject to the provhaioiis of, dds section, be mi- 
titled io ttie^ve, in addition to the said amoimt, shnide interest 
thereon eaiciilated in tfie following manner, nanudy:--** 
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(a) where the refund is out of any tax paid by way of advance 
tax or treated as paid under section 199, during the finan¬ 
cial year immediately preceding the assessment year, such 
interest ^all be calculated at the rate of one and one-half 
per cent, for every month or part of a month comprised in 
the period from the 1st day of April of the assessment year 
to the date on which the refund is granted: 

Provided that no interest shall be payable if the amount of 
refund is less than ten per cent, of the tax as determined on 
regular assessment; 

(b) in any other case, such interest shall be calculated at the 
rate of one and one-half per cent, for every month or part 
of a month comprised in the period or periods from the date 
or, as the case may be, dates of payment of the tax or penalty 
to the date on which the refund is granted. 

Explanation .—^For the purposes of this clause, “date of payment 
of tax or penalty” means the date on and from which the amount of 
tax or penalty specified in the notice of demand issued under section 
156 is paid in excess of such demand. 

(2) If the proceedings resulting in the refund are delayed for 
reasons attributable to the assessee, whether wholly or in part, the 
period of the delay so attributable to him shall be excluded from the 
period for. which interest is payable, and where any question arises 
as to the period to be excluded, it shall be decided by the Chief 
Commissioner or Commissioner whose decision (hereon shall be final. 

(3) Where as a result of an order under section 147 or section 154 
or section 155 or section 250 or section 254 or section 260 or section 
262 or section 263 or section 264 or an order of the Settlement Com¬ 
mission under sub-section (4) of section 245D, the amount on which 
interest was payable under sub-section (1) has been increased or re¬ 
duced, as the case may be, the interest shall be increased or reduced 
accordingly, and in a case where the interest is reduced, the Assessing 
Officer shall serve on the assessee a notice of demand in the prescribed 
form specifying the amount of the excess interest paid and requiring 
him to pay such amount; and such notice of demand shall be deemed 
to be a notice under section 156 and the provisions of this Act shall 
apply accordin^y. 

(4) The provisions of this section shall apply in respect of assess¬ 
ments for the ass^ment year commencing on the 1st day of April. 
1989, and subsequent assessment years.**. 


ANNOTATIONS 

bitereat on r^Firada.—The newly inaerted (w.eX 1-4-1989) section 
244A(1)* in its clause (o), provide that where the refund is of any 
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advance tax or tax deducted at source, the interest is payable for the period 
startiug from the first day of assessment year to the date of the grant of 
refund. No interest is, however, payable if the excess payment is less than 
10 per cent, of the tax determined on regular assessment. 

The new section 244A(1), in its clause (h), provides that where refund 
3s of tax other than advance tax or tax deducted at source, the interest is 
to be paid for the period starting from the date of payment of such tax or 
penalty up to the date on which the refund is granted. It is also clarified by 
way of an Explanation that “date of payment of tax or penalty” means the 
date on and from which the amount of tax or penalty specified in the notice 
of demand is paid in excess of such demand. 

Delay attributable to assessee to be excluded.—^The newly inserted 
(w.e.f. 1-4-1989) section 244A(2) secures that for the purpose of com¬ 
puting the period of delay under section 244A(1), any delay in proceedings 
(including assessment proceedings) attributable to the assessee is to be 
excluded. 

Proportionate increase or reduction to be made.—Section 244A (3) 
makes provisions for proportionate increase or reduction of the amount of 
interest payable under section 244A(1), if the amount of taxon which 
sudi interest was payable has been increased or reduced as a result of any 
of the orders mentioned in section 244A(3). 

Applicability of the provisions.—Section 244A(4) specifically provides 
diat the provisions of section 244A are to have application in respect pf 
assessments for assessment year 1989-90 and subsequent assessment years. 

Pages 41794182: sections 246 and 246A: 

Substitution of new sections 246 and 246A for section 246.—^By section 
99 of the DTL(A) Act, 1987, in Chapter XX, for the sub-heading “A .— 
Appeals to the Appellate Assistant Commissioner and Commissioner (Ap~ 
peals)** and section 246, the following sub-heading and sections 246 and 
246A have been substituted, w.e.f. 1-4-1989, namely:— 

*A.—Appeals or applications to the Deputy Commissioner (Appeals) 
and Commissioner (Appeals) 

246. Appealable orders.—(1) Subject to the provisions of sub¬ 
section (2), any assessee aggrieved by any of the following orders of 
an Assessing Officer (other than t^ ^puty Commissitmer) may 
ai^mal to the Deputy Commissioner (Appeals) against such oider-t- 
(a) an order against the assessee, where the assessee denies his 
liability to be assessed under this A<^ or any order dl assess¬ 
ment under sub-sectioa C3) of section 143 or section 144, 
where die assessee objects to the amount of income assessed, 

8 ' ^ > or to the amount of tax detemdaed, or to the amount of toss 

comptited* or to the status under whkl^ he is ESSesMdl 
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(b) an. order of assessment, re>assessment or re-oomputation 
under section 147 or section 150; 

(c) an order under section 154 or section 155 having the effect 
of enhancing the assessment or inducing a refund or an order 
refusing to allow the claim made by the assessee under 
either of the said sections; 

(d) an order made under section 163 treating the assessee as 
the agent of a non-resident; 

(e) an order under sub-section (2) or sub-section (3) of section 
170; 

(/) an order under section 171; 

(g) any order under clause (b) of sub-section (1) or under 
sub-section (2) or sub-section (3) or sub-section (5) of sec¬ 
tion 185 in respect of any assessment for the assessment >ear 
commencing on the 1st day of April, 1988, or any earlier 
assessment year; 

(h) an order cancelling the registration of a firm under sub-sec¬ 
tion (1) or under sub-section (2) of section 186 in respect 
of any assessment for the assessment year commencing on 
the 1st day of April, 1988, or any earlier assessment year; 

iO an order under section 201; 

(f) an order under section 216 in respect of any assessment for 
the assessment year commencing on the 1st day of April, 
1988, or any earlier assessment year; 

(k) an order under section 237; 

(/) an order imposing a penalty under— 

(i) section 221, or 

(if) section 271, section 271A, section 271B, section 27iC, 
section 271D, section 271E or section 272A; 

(iff) sub-section (1) of section 271, section 272, section 
272B or section 273, as diey stood immediately before 
the 1st day of April, 1989, in respect of any assessment 
for the assessment year commencing on the 1st day of 
April, 1988, or any earlier assessment years. 

(2) Notwithstanding anything contained in sub-section (1), any 
assessee aggrieved by any of the following orders (whether made before 
or after the appointed day) may appeal to the Commissioner (Appeals) 
against such order— 

(a) an order specified in sub-seclion (1) where such order is 
made by the D^uty Commissioner in exercise of the powers 
Or functions conferred on or assigned to him under section 
120 or secdon 124; 

(b) an order specified in clauses (a) to (e) (both inclusive) and 
dauses (1) to (1) (both inclusive) ^ sub-section (1) made 
against the assessee, being a company; 
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(c) an order oS assessment made after the 30tb day September,. 
1984, on the basis of the directions issued by the Deputy 
Commissioner under section 144A; 

(d) an order made by the Deputy Commissioner under section 
154; 

(e) an order imposing a penalty under section 271B; 

(/) an order made by a Deputy Commissioner or a Deputy 
Director imposing a penalty under section 272A; 

(g) an order imposing a penalty imder clause (c) of sub-section 
(1) of section 271, as it stood immediately before the 1st day 
of April, 1989, in respect of any assessment for the assess- 
ment year commencing on the 1st day of April, 1988, or any 
earlier assessmmit years, where such penalty has been im¬ 
posed with ihe previous approval of the Deputy Commis¬ 
sioner under the proviso to clause (Hi) of sub-section (1) 
of that section; 

(h) an order made by an Assessing Officer (other than Deputy 
Commissioner) under the provisions of this Act in the case 
of such person or classes of persons as the Board may, 
having regard to the nature of the cases, the complexities in¬ 
volved and other rdevant considerations, direct. 

(3) Notwithstanding anything contained in sub-section (1), the 
Board or the I^rector-General, or Chief Commissioner or Commis¬ 
sioner if so authorised by the Board, may, by order in writing, transfer 
any appeal which is pending before a Deputy Commissioner (Appeals) 
fnd any matter arising out of or connected with such appeal and which 
is so pending, to the Commissioner (Appeals) if the Board or, as the 
case may be, the Director-General, or Chief Commissioner or Com¬ 
missioner (at the request of the appellant or otherwise) is satisfied 
that it is necessary or expedient so to do having regard to the nature 
of the case, the complexities involved and other relevant considera¬ 
tions and the Commissioner (^peals) may proceed with such appeal 
or matter from the stage at whidi it was before it was so transferred: 

Provided that the appellant may demand that before proceeding fur¬ 
ther with the appeal or matter, the previous proceeding or any part 
thereof be re-opened or that he be r^eard. 

ExpUmadon .—For die purposes of this section,*— 

(a) “appointed day” means the 10th day of July, 1978, being 
fhe day appcwted under section 39 of the Finance (No. 2) 
Act, 1977 (29 of 1977); 

(d) “status” means the category under which the assessee is 
assessed as “individual”, “Hindu undivided famUy** and so 
QfU 

246A. A^licatloa lay the assessee in certain eases*—(1) Where, 
before furnishi n g a return of income under section 139 or, as die 
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case may be, stib<section (1) of section 142 for any asse ssm ent year, 
any question arises as to whether,— 

(a) any income is indudible or not in (xtmputing the total income 
(hereafter in this section referred to as the disputed income), 
or 

(h) any deduction, allowance or other relief is admissible or not 
in computing the total income (hereafter in this section re¬ 
ferred to as the disputed deduction), 

the assessee shall, after furnishing such return, make an application 
under sub-section (2): 

Provided that the assessee,— 

(i) ^all include in such return the disputed income and shall 
not claim the diluted deduction; and 

(it) shall also pay thirty per cent, of the tax due on the disputed 
income and in respect of the amount of disputed d^uction. 

(2) The application under sub-section (1) may be made within 
thirty days of furnishing the aforesaid return to the Deputy Commis¬ 
sioner (Appeals) or, as the case may be, to the Ck)mmissioner 
(Appeals). 

(3) For the purposes of disposing of an application under sub-sec¬ 
tion (1), the Deputy Commissioner (Appeals) or, as the case may be, 
the Commissioner (Appeals) may— 

(a) conduct such inquiry, or call for such books of accoimts, 
other documents or information which he deems necessary; 
or 

(b) direct the Assessing Officer concerned to conduct sudh in- 
quiiy and furniidi the rq>ort thereon, 

and theres^er decide the question raised in the application and pass 
such orders thm-eon as he thinks fit. 

(4) The provision relating to filing of appeals under this Act diall, 
SP far as may. be, apidy to the making of an application under tiiis 
section as if sudi application were an appeal.’. 


ANNOTATIONS 

Section 24fi(l> substituted.—^The existing section 246(1), in its sub- 
clauses (b) to (a), specifies the ordos against whidi an assessee is en¬ 
titled to prefer appeals to the Appellate Assistant Commissioner. The newly 
substituted (w.e.f. 1-4-1989) section 246(1), in its clauses (a) to (0 speci¬ 
fic the orders against Uhich an assessee is entitled to juefer iqipeals to tiie 
Deputy Ccnmnissioner (Appeals), which is a redesignation of the Appel- 
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lute Assistant Commissioner. On a cmnparative study of the old and new 
provisions of siK;tion 246(1), it may he seen that— 

clause-^f new eeetion 246(1) corresponds to clause—of the existing sec- 

(effective from 1-4-1S89) tion 246(1) (effective upto 31-3-1989) 


(a) 

(c) 

(b) 

(e) 

(c) 

(/) 

(d) 

(r) 

(e) 

(h) 

(/) 

(0 

(jf) (covers orders for assessment 

(/) 

years upto 1988-89) 

(h) (covers orders for assessment 

(k) 

years upto 1988-89) 

(i) 

(/) 

(/) (covers orders for assessment 

(m) 

years upto 1988-89) 

(k) 

(n) 

(l)(i) 

(o)(ia) 

(0(») 

(o)(iii) & (o)(tiia) 


The following clauses of the existing section 246(1) do not lind a place 
iu the new section !^6(1):— 


Clause—of the existing section 
246(1) 

ib) 

(d) 

(o)(i) and o(ii) 

(o)(iv) 


does not find a place in consequence of — 

omission of section 131(2). 
omission of section 146. 
omission of levy of penalty in section 140A 
and omission of section 270. 
omissioa of section 272. 


In addition to the above, new section 246(1)(/) (-I'O also makes provi¬ 
sion for preferring appeals against orders - 

—^under section 27 IB [against which there is no ^peal upto 
31-3-19891; 

—sunder newly inserted sections 271C, 271D and 271E; and 
—^under substituted section 272A. 

Further, new section 246(1 )(/)(«■) incorporates provisions for preferring 
l^fpeals i^ainst orders passed under existing sections 271(1), 272, 272B 
and 273 in respect of any assessment lor assessment year 1988-89 or any 
earlier assessment years. 

Beetfam 248(2) mihatituted.^The existing eeetion 246(2), in ite eliuaea 
(8) to (0> speciies ilie orders against which an aseesaee is entitled to prefer 
ap^s' to the Commitisioner (Appeais)v The newly substituted <w,e.f. 
Iw4«t989) section 24d(2), in its dauses (8) to ipedfies the orders 
agaiaat AMeh aa^ ttiesiee is entitled to prefer applet to the Centmisdoner 
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(Appeals). On a comparative study of the old and new provisions of sec¬ 
tion 246(2), it may be seen that— 


clause —o/ new section 246f2)’ 

(effecthe from 1-4-1989) 

(fl) 

(b) 

(c) 

(d) 

(e) 
if) 

(If) (covers orders for assessment 
years upto 1988-89) 

(/») 


corresponds to clause—of the existing sec¬ 
tion 246(2} {effective upto 31-3-1989) 
ib) 

(fi) 

(d) 

iff) 

igg) 

{h) 

( 0 . 


Transitional provisions not enacted.—The provisions of the existing 
sections 246(3) and 246(4), which enact transitional provisions with regard 
to appeals pending on 10-7-1978 and/or 1-6-1979 do not find a place in 
new section 246 as the same have become redundant presently. 


Power to transfer appeals amplified.—The provisions of existing sec¬ 
tion 246(5), relating to the power of the Board to transfer appeals from 
an Appellate Assistant Commissioner to a Commissioner (Appeals) under 
certain circumstances have been re-enacted in new section 246(3) with 
amplification of the provisions and with the consequential changes. Under 
new section 246(3), the power to transfer appeals from a D^uty Commis¬ 
sioner (Appeals) to a Commissioner (Appeals) can be exercised not only 
by the Board but also by a Director-General or a Chief Commissioner or 
a Commissioner if so authorised by the Board.- 


Definitions re-enacted.—^The definitions of the expressions “appointed 
day” and “status” as contained in Explanation to existing section 246 have 
been re-enacted in the Explanation to new section 246. 


Newly introduced section 246A.—^The newly introduced (w.e.f. 1-4-1989) 
section 246A, in its sub-sections (1) and (2), provides that in the case of 
a disputed income or deduction to be included by the assessee in a return 
of income under section 139 or under section 142(1), he has to make an 
application before the Deputy Commissioner (Appeals) or the Commis¬ 
sioner (Appeals), as the case may be, within 30 days of fumidiing the 
return provided he has included.in such return the disputed income and 
has not claimed the disputed deduction and .also has paid 30 per cent, of 
die tax due on the disputed income and in respect of the amount of disputed 
deduction. Section 246A(3) provides that the Deputy Cbmmissioner 
(Appeals) or the Commissioner (Appeals), as the case may be, may decide 
the question raised in the application and pass the necessary orders after 
either conducting the necessary enquiry himself or asking the Assessing 
Officer to conduct such enquiry ai^ furnish the report diereon. Section 
246A(4) provides that the provisions relating to filing of appeal under 
dtia Act are to apply to the making of an i^pplkaiioa uader this section as. 
if tocb application i^re an appeal 
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Pac« 424iD: sectioii 247: 

Omigiioii of Motion 247.—^By section 100 of the DTL(A) Act, 1987, 
section 247, relating to appeals by partners, has been omitted, w.e.f. 
1-4-1989, consequent upon the change in the procedure for assessment of 
a firm and its partners. 

Pages 4308*4309: Motion 253: 

Amendment of seotion 253.—^By section 126(23) of the DTL(A) Act, 
1987, in section 253(1) (<*), after the word and figures “section 154”, the 
word, figures and letter “section 246A” have been inserted, w.e.f. 1-4-1989.’ 

This insertion ds consequent upon the insertion, by that Act, of a new 
section 246A. 

Pages 4627-4628: seotitm 267: 

Substitution of new section for section 267.—^By section 101 of the 
DTL(A) Act, 1987, for section 267, the following section 267 has been 
substituted, w.e.£, 1-4-1989, namely:-— 

“267. Amendment of assessment on appeaL—Where as the result 
of an appeal under section 246 or section 253, any change is made 
I in the assessment of a body of individuals or an association of persons 
or n new assessment of a body of individuals or an association of per- 
' sons is ordered to be made, the Deputy Commissioner (Appeals) or 
the Commissioner (Appeals) or the Appellate Tribunal, as the ca&e 
may be, shall pass an order aufiiorising the Assessing Officer either to 
‘amend the assessment! made on any member of the body or associa¬ 
tion or make a fresh assessment on any member of the body or asso¬ 
ciation.”. 


ANNOTATIONS 

Section 267 substituted^—^The substitution (w.eX 1-4-1989) of section 
267 is consequent upon— 

—the introducticm oi a new sdieme of taxation of firms and its 
partners; 

—Che redetttgnation of the Incmne-tax Officer as the Assessing Officer; 

ami 

—the ledesjgnation of the Appellate Assistant Commissioner as die 
Deputy Cooimissioner (App^). 

'Page ISM: eeetioii 268: 

Aneaidmeiit of aectlon 268^By section 102 of the DTL(A) Aet, 1987, 
In aeetipn 268, the words “or an applicatioa** have been omitted, w.e.f. 
1 ^ 1999 . 

As 6 TBspU d this amendment, w.e.t l.4.,1989, in confuting the period 
40f limitetion prescribed for an applicatioa under this AO* the day on sritich 
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the order complained of was served and, if the assessee was not furni^ed 
with a copy of the order when the notice of the order was served upon him, 
the time requisite for obtaining a copy of such order, will not be eligible 
for exclusion. 

Pages 4774-4775: section 269SS: 

Amendment of section 269SS.—^By section 103 of the DTL(A) Act, 
1987, section 269SS has been amended, w.e.f. 1-4-1989, as under:— 

‘(a) for the words “ten thousand rupees”, the words “twenty thousand 
rupees” have been substituted; 

(b) after the proviso and before the Explanation, the following proviso 
has been inserted, namely:— 

‘^Provided further that the piovisions of this section shall not apply 
to any loan or deposit where the person from whom the loan or 
deposit is taken or accepted and the person by whom the loan or 
deposit is taken or accepted are both having agricultural income and 
neither of them has any income chargeable to tax under this Act.”.’. 


ANNOTATIONS 

Section 269SS amended.—Section 269SS prescribes the mode of taking 
or accepting certain loans and deposits. As a result of one of the amend¬ 
ments of section 269SS, the monetary limit for invoking the provisions of 
that section has been raised (w.e.f. 1-4-1989) to Rs. 20,000 from the 
existing (effective upto 31-3-1989) monetary limit of Rs. 10,000. 

The newly inserted (w.e.f. 1-4-1989) second proviso to section 269SS 
saves those cases from the operation of section 269SS where both the 
persons involved in the transaction derive income from agriculture or 
neither of them has any income chargeable to tax under the Act. 

Pages 4776-4777: section 269T: 

Amendmmit of section 269T.—^By section 104 of the DTL(A) Act, 1987, 
section 269Thas been amended, w.e.f. 1-4-1989, as under:— 

“(a) in sub-section (2),— 

(/) after the words “no firm”, the words “or other person” have been 
inserted; 

(ii) for the words “ten thousand rupees”, the words “twenty thousand 
rupees” have been substituted; 

(h) in die ExpUmaHon, for dause (ii), the following clause (ii) has been 
su]b8tituted, namely:— 

*(ii) “deposit” means any deposit of money vdiich is repayable 
after notice ^r repayable after a period and, in the case of 
a person Dther dian a company, includes deposit of any 
nature.*.”. 
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ANNOTATIONS 

Ambit of section 269T widened.—Section 269T prescribes the mode of 
repayment of certain deposits. The existing (effective upto 31^3-1989) sec> 
tion 269T has application to companies (including the banking companies), 
co-operative societies and firms only. As a result of the amendment of sec¬ 
tion 269T, the ambit (rf section 269T has been expanded, w.e.f. 1-4-1989, 
so as to cover all persons. Further, the monetary limit for invoking the 
provisions of section 269T has been raised (w.e.f. 1-4-1989) to Rs. 20,000 
from the existing (effective upto 31-3-1989) monetary limit of Rs. 10,000. 

Also, the definition of the expression ‘deposit’ has been expanded, w.e.f. 
1-4-1989, so as also to include, in the case of any person other than a 
company, deposit of any nature. 

Page 4804: section 270: 

Omission of section 270 .—By section 105 of the DTL(A) Act, 1987, 
section 270, relating to imposition of penalty on failure to furnish informa¬ 
tion regarding securities, etc., as required by a notice under section 94(6), 
has been omitted, w.e.f. 1-4-1989. 

It may be noted that the provisions of the omitted section 270 has been 
carried to the newly substituted section 272A(2)(fl), w.e.f. 1-4-1989. 

Pages 4804-4810: section 271: 

Substitution of new section 271.—^By section 106 of the DTL(A) Act, 
lOS'/, the following section 271 has been substituted, w.e.f. 1-4-1989, 
namely:— 


*‘271. Failure to comply with notices.—^If the Assessing Officer, in 
the course of any proceedings under this Act, is satisfied that any 
’ person has failed to comply with a notice under sub-section (1) of 
section 142 or sub-section (2) of section 143 or with a direction issued 
under sub-section (2^4) of section 142, the Assessing Officer may 
direct that such person shall pay, by way of penalty, a sum which shall 
not be less than one thousand rupees but which may extend to twenty- 
five thousand rupees for each sudb fidlure.**. 


ANNOTATIONS 

Seetieii 271 subatltuted.—Under the existing section 271, operative 
Upto 31-3*1989, penalty is leviable— 

-»>*undk:r section 271(1) (0 for faihtre, or delay, in furnishing a return 
of jUicoaie as spedfied in section 271(1) («)$ 

neeiioA 271(l><«f) for faihixe to com^y wiUt notices as 
find in ae^tioo 271(1}(h); 
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—under section 271(l)(/u) for concealment of inccmie, etc., as q>eci> 
fied in section 271(1) (c). 

The new section 271 does not contain any provision for levying penalty— 
—for failure to furnish return, etc., as for such defaults the new sec¬ 
tion 234A provides for mandatory charge of interest; and 
—^for concealment of income, etc., as a result of the levy of addi¬ 
tional income-tax under the new section 158B. 

Instead, the new section 271 incorporates the provisions of the existing 
section 271(1) (6) so as to enable the Assessing Officer, w.e.f. 1-4-1989, 
to impose penalty where he is satisfied that the assessee has failed to comply 
with notice(s)/direction under section 142 and/or section 143. Under the 
existing provisions, penalty is computed with reference to the amount of tax 
which would have been avoided, whereas new provisions provide for mini¬ 
mum penalty of Rs. 1,000 which may extend to the maximum amount of 
Rs. 25,000 for each such failure. 

The existing section 271(2), dealing with penalty leviable on a registered 
firm by treating it as unregistered firm and also the existing section 271(4), 
levying penalty on a partner who understates his share in a firm, are omitted 
as these have become infructuous under the new scheme for taxation of 
firms. 

The existing section 271(3) has been omitted in consequence of omis¬ 
sion of the existing section 271(1)(a). 

Page 4954: aection 271 A: 

Amendment of section 271 A.—^By section 107 of the DTL(A) Act, 1987, 
in section 271A, for the words “a sum which shall not be less than tmi per 
cent, but which shall not exceed fifty per cent, of the amount of tax, if any, 
which would have been avoided if the income returned by such person had 
been accq>ted as the correct income", the words "a sum which shall not be 
less than two thousand rupees but which may extend to one hundred thousand 
rupees” have been substituted, w.e.f. 1-4-1989. 


ANNOTATIONS 

Quantum of pmialty enhanced.!—The amendment to section 271A han 
enhanced the quantum of penalty leviable for failure to maintain or retain 
books oi accounts, etc., as rixpiired by section 44AA of the Act. Under the 
existing provisions (effective upto 31-3-1989), the penalty is cmnputed 
with reference to tax which would have been avoided if the returned income 
had been accepted. The new provisions (effective from lt4-1989) provide 
for a ndnifflum penalty of Rs. 2,000 extending up to a maximum of 
Rs. 1 lakh. 

Page 49S7: new aeetUms 271C. 2711> and 271E: 
liaaartion of new aectlena 271Qi 271D and 271'Ei.r— By Beetlen 108 of the 

cap: it v-7—{101 
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DTL(A) Act, 1987, after secticm 271B, the fdlowing sectiotu 271C, 271D 
and 271E have been inserted w»e.f. l-4*-1989, namdy:— 

**271C* Penalty f<nr fallare to deduct tax at 8oaim-~lf any person 
(ails to deduct the whole or any part of the tax as required by or 
under the provisions of Chapter XVII-B, he shall be liable to pay, by 
way penalty, a sum equal to the amount of the tax which he failed 
to deduct as aforesaid. 

271D. Penalty for failure to comply with the proviaione of sec* 
tion 269SS.—^If a person takes or accepts any loan or deposit in 
contravention of the provisions of section 269SS, he shall be liable 
to pay, by way of penalty, a sum equal to the amount of the loan or 
deport so taken or accepted. 

271E. Penalty for failure to comply with the provisions of sec* 
tion 269T.-»If a person repays any deposit referred to in section 
269T otherwise than in accordance with the provisions of that sec> 
tion, he shall be liable to pay, by way of penalty, a sum equal to the 
amount of the deposit so rq>aid.*’. 


ANNOTATIONS 

Penalty for failure to deduct tax at source.—^New section 271C provides 
for imposition of penalty on any person who fails to deduct tax at source in 
contravention o£ the provisions of Chapter XVII-6 of the Act. The penalty 
is of a sum equal to &e amount of tax which idiould have been deducted at 
source. The <»dsting provisions do not provide for any penalty in such 
cases. The penalty under the new provisions is in substitution provisions 
of prosecution for such defaults as provided in the existiqg section 276B 
and is in addition to the charge of interest under section 201 of the Act. 

Penalty for noncompliance of section 269SS.—New section 271D pro¬ 
vides for imposition of penalty where any person takes any loan or dqxisit 
In ccmtravendon of the provisions of section 269SS. The amount of penalty 
ii 0( a fixed sum equal to the amount of loan or deposit so taken. Tha sew 
‘provisions are in substitutiim of the provisions for proueoution as provided 
in fho existing seodon 276DD. 

Pusalty for non-conipliaiice of aectimi 269T.—New section 271E pro* 
vides lor imposition of penalty .on a person etty depoi^t in cqntra*' 

vendhp Pf ^ provisions of section 269T. The pesalty is of « pim equal 
to dm idnotmt ot the deposit so repaid. The provisioiu of the new secdoo 
WO tttUUbsdtSdon of the provitiow for prosec^on as provided In die exis- 
{dill wodofi 2968. 
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Pag* 49S7: sactlai 298s 

Omlcnioa ni aeetioii 272^By seefdon 109, seotiioii 272, relating to 
penalty [or faUnn) by any person to give notice of discontinuance of his 
business or pnrfi»sion, has been omitted, w.e.f. 1-4-1989. It may be noted 
that such provisions have been incorporated in the newly substituted sec¬ 
tion 272A(2)(h), w.e.f. 1-4-1989. 

Pages 4958-4969: section 272A: 

Substitutirm of new section for section 272A.—^By section 110 of the 
DTL(A) Act, 1987, the following section 272A has been substituted, w.e.f. 
1-4-1989, namely:— 

*272A. Penalty for failure to answer qu^tions, sign statements, 
furnish hiformation, returns or statements, allow inspections, etc.— 
(1) If any person,— 

(a) being legally bound to state the truth of any matter touching 
the subject of his assessment, refuses to answer any question 
put to him by an income-tax authority in the exercise of its 
powers under this Act; or 

(b) refuses to sign any statement made by him in the course of 
any proceedings under this Act, which an income-tax autho¬ 
rity may legally require him to sign; or 

(c) to whom a summons is issued under sub-section (1) of 
section 131 either to attend to give evidence or produce 
books of account or other documents at a certain place and 
time omits to attend or produce books account or docu¬ 
ments at the place or time; or 

(d) fails to comply with the provisions of section 139A, 

he shall pay, by way of penalty, a sum which shall not be less than 
five hundred rupees but whidi may extend to ten thousand rupees for 
each such defaidt or failure. 

(2) If any person fails— 

(a) to comply with a notice issued under sub-section (6) dt 
section 94; or 

(b) to j^ve the notice of discontinuance of his business or 
precession as required by sub-section (3) of section 176; or 

(c) to furnish in doe time any of the returns, statements or 
particulars mendoned in section 133 or section 206 or sec¬ 
tion 206A Of section 206B or section 285B; or 

(d) to allow inspection of any register refeired to in section 134 
or of any entry in sudh register or to a^ow cc^es of such 
renter of any entry therein to be taken; or 

(tf) to fianish the return (C income which he is required to fur- 
nidh under suh-sectitm (4^4) of section 139 or* to fomitii it 
trUhin die time a0o«ml and in die manner required under 
dMt adtHwetion; ^ 
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(/) to deliver or cause to be delivered in due time a of 
the declaratioa mentioned in section 197A; or ' 

(g) to furnish a certificate as required by section 203; or 
(A) to deduct and pay tax as required by sub-section (2) of 
section 226; 

he pay, by way of penalty, a sum wluch shall not be less than 
one hundred rupees, but which may extend to two hundred rupees, 
for every day during which the failure continues. 

(3) Any penalty imposable under sub-section (1) or sub-section 
(2) shall be imposed— 

(a) in a case where the contravention, failure or default in res¬ 
pect of which such penalty is imposable occurs in the course 
of any proceeding before an income-tax authority not lower 
in ra^ than a Deputy Director or a Deputy Commissioner, 
by such income-tax authority; 

(b) in a case falling under clause (/) of sub-section (2), by 
the Chief Commissioner or Commissioner; and 

(c) in any other case, by the Deputy Director or the Deputy 
Commissioner. 

(4) No order under this section shall be passed by any income-tax 
authority referred to in sub-section (3) unless the person on whom 
the penalty is proposed to be imposed is given an opportunity of being 
heard in die matter by such authority. 

Explanation.’--^ this s^on, “income-tax authority” includes a 
Director-Oeneral, Director, D^uty Director and a Assistant IMrector 
while exercising the powers vested in a court under the Code of Civil 
Procedure, 1908 (S (rf 1908), when trying a suit in respect oi the 
matters q>ecified in subjection (1) df section 131.*. 

ANNOTATIONS 

Neifly substituted section 272A(1).—^The new section 272A(1) (effec¬ 
tive from. 1-4-1989) prescribes a minimum penalty of Rs. 500, which may 
extend upto a maximum of Rs. 10,000 for each of defaults or failures enu¬ 
merated in clauses (a), (b), (c) and (d) of section 272A(1), which are 
as under:— 


Provisions 

Subject-matter 

(1) 

(2) 

1. 272A(l}(a) 

deab vritb refusal to answer any questioa before an hiooine- 
tax authority, and It incoipcMrates the provisions of 
existing section 272A(l)(o); 

«. 272A(1)(J) 

deals with refusal to sign any stauuseut, and it incorporatSs 
the provisions of existhlg section 272A(l)(b): 

s. 272ACl)(c) 

deab with non-compUanee of snauacms issued tinder aec- 
tim 131(1), and it incorporates the luovisions of exis¬ 
ting section 131(2); 
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(1) 

(2) 

s. 272A(l)(i) 

deals with failure to comply with the provisions of section 
139A relating to allotment of permanent account num¬ 
bers, and it incorporates the substance of existing sec¬ 
tion 272B. 


Newfy substituted section 272A(2).—The new section 272A(2) brings 
together at one place various existing provisions dealing with the defaults 
now enumerated in clauses (a) to (h) of section 272A(2). Whereas the 
existing sections provide for different modes of computation of penalty for 
different defaults, the new section 272A(2) accords uniform treatment by 
providing for a minimum penalty of Rs. 100 extending to the maximum 
of Rs. 200 for every day* of any of the specified defaults, whidi are as 
under:— 


Provisions 

Subject-matter 

(1) 

(2) 


s. 272A(2)(a) 
s. 272A(2)(6) 
s. 272A(2)(c) 
a. 272A(2)(d) 
s. 272A(2)(r) 

a. 272A(2)(/) 

a. 272A(2)(g) 
a. 272A12)(A) 


deals with failure to furnish information regarding secu¬ 
rities, etc., and it incorporates the provisions of exis¬ 
ting section 270; 

deals with failure to give notice of discontinuance of busi¬ 
ness or profession, and it incorporates the provisions 
of existing section 272; 

deals with failure to furnish certain returns and statements, 
and incorporates the provisions of existing section 
272A(2 )(<i) with certain consequential changes; 
deals with failure to allow inspection of registers, etc., and 
it incorporates the provisions ttf existi^ section 
272A(2)(A); 

deals with failure of a person referred to in section 
80IF(1) to furnish return of income of a charitable 
trust, etc., and it incorporates the j^ovisions of musting 
s^on 271(1)(/)(4); 

deals with failure to deliver in due time to the CommiSf 
sioner a copy ci the declaration furnished by the 
payee under sectkm 197A, and it irrcoipcmites the 
provisimis of existing section S72A(2)(ba): 
deals with failure to furnish tax deduction certificate as 
required under secticm 203, and it Incorporates the 
provisions of existing section 272A(2)(c); 
deals with fiulure of the employer to cmnidy witii the 
guamishee ntHice issued under section 226(2), and it 
incorpmates the provisions of existing section 
272A(2)(d). 


Atithflritif, compBtgiit to impose psnaBf, q^odfied^Now seetion 
272A<3) it on die lines ol existiiig secticm 272A(3), and it qiecifies the 
by Whom pmalties under sectloisi 272A(1) and 272A(2) may 
he id^oaed. 
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Oiqiwitiiiilty oi beiiig luBard to bo fivon.—'Novir loetion 272A(4) pn>' 
vides for granting hearing before imposition any penalty under section 
272A, and it incoiporatm die provisicms of existing section 272A(4). 

Pago 4M2: aectikm 272B: 

Omission of section 272B.-—By section 111 of the DTL(A) Act, 1987, 
section 272B, relating to penalty for faUuze to apply for allotment of 
penuanent account number, has been omitted, w.e.f. 1-4>1989, as such 
provisions have been incorporated in the newly substituted section 272A> 
(l)(d), w.e.f. 1-4-1989.* 

Pages 4963-4967: section 273: 

Amendment of section 273^—^By section 112 of the DTL(A) Act, 1987, 
in section 273, after sub-section (2), the following sub-section (3) has 
been inserted, w.e.f. 1-4-1989, namely:— 

“(3) The provisions of this section shall apply to and in relation 
to any assessment for the assessment year commencing on the 1st day 
of April, 1988, or any earlier assessment year, and references in this 
section to the otiier provisions of this Act shall be construed as rd^er- 
ences to those provisions as for the time being in force and appli¬ 
cable to the relevant assessmmt year.’*. 


ANNOTATIONS 

Section 273 operative only upto assessment year 1988-89^As a result 
of the insertion (w.e.f. 1-4-1989) of section 273(3), the ai^licability of 
tile provisions of section 273, ralating to penalty for furnishing of false 
estimate of, or failure to pay, advance tax, has been restrained upto and 
including the assessment year 1988-89. 

It may be noted that, for and from assessment year 1989-90, mandatory 
interest is to be charged undm: new section 234B for non-payment or short- 
payment of adiwice tax. 

Pages 4990-4993: section 273A: 

Annidmeiit of section 273A,r—By section 113 of the DTL(A) Act, 1987, 
in section 273A, after sub-section (5), the following sub-section (6) has 
been inserted, w.e.f. 1-4-1989, namely:— 

'*(6) The provisions of this section shall apply to and in relation 
to iMiy assessment for the assessment year commencing on the 1st day 
Of A;^, 1988, or any earlier assessment yeaf, and references in this 
section m the othar provtsioss of this Act sbitt'be oonstrued as refer 
, eopm to tiiose provision as for the tiine bting In force and applMln 
naamnont year,**. 
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ANNOTATIONS 

Secthm 273A operative <Mily opto assessment year 1988-89«—^As a result 
of insertion (w.e.f. 1-4-1989) of section 273A(6), the applicability of the 
provisidns of section 273A, relating to power of the Commissioner to reduce 
or waive penalty, etc., has been restrained upto and including assessment 
year 1988-89. Iliis is consequential to the amendments of sections 139, 215, 
217, 271 and 273. 

Page 5011: section 273B: 

Amendment of section 273B,—^By section 114 of the DTL(A) Act, 1987, 
in section 273B, for the words, figures, brackets and letters “section 270, 
clause (a) or clause (b) of sub-section (1) of section 271, section 271A, 
section 27IB, sub-section (2) of section 272A, sub-section (1) of section 
272AA, sub-section (1) of section 272B”, the words, figures, letters and 
brackets “section 271, section 271A, section 271B, section 271C, section 
271D, section 27IE, clause (c) or clause (d) of sub-section (1) or sub¬ 
section (2) of section 272A, sub-section (1) of section 272AA” have been 
substituted, w.e.f. 1-4-1989. 


ANNOTATIONS 

Section 273B amended.—^The amendment of section 273B, which lays 
down that certain penalties are not to be imposed on proof by the assessee 
of the existence of reasonable cause for the defaults, is consequential to 
the omission of sections 270 and 272B, substitution of sections 271 and 
272A, and insertion of new sections 271C, 27ID and 27IE. 

Pages 5011-5012: section 274: 

Amendment of section 274.—^By section 115 of the DTL(A) Act, 1987, 
section 274 has been amended, w.e.f. 1-4-1989, as under:— 

‘(a) after sub-section (1), the following sub-section (2) has been in¬ 
serted, namely:— 

“(2) No order imposing a penalty under this Chapter shall be 
made— 

(a) by the Income-tax Officer, where the penalty exceeds ten 
thousand rupees; 

(b) by the Assistant Commissioner, where the penalty exceeds 
twenty thousand rupees, 

except with the prior approval of the Deputy Commissioner.**; 

(b) for sub-section (3), the following sub-section (3) has been sub¬ 
stitute namely:— 

I *'(3) An income-tax atiffioiity on maldng an order under this 
Chtpter imposing a penalty, unless he is himself the Assessing Offi^u, 
Ehall loirthwith seud a copy of suat (UdEr to the AEsessIng Ol&xr.V, 
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Inserdoa of a pew sectioii 274(2).—^The newly inserted (w.ei. 1'4«1989), 
section 274(2) secures Uiat where the Income-tax OflEicer or the Assistant 
Commissioner imposes penalty exceeeding rupees tea thousand or twenty 
thousand, respectively, he must obtain the previous approval of the Deputy 
Commissioner. 

Substituted section 274(3).—^The newly substituted (w.e.f. 1-4-1989) sec¬ 
tion 274(3) secures that an income-tax authority, unless he himself is the 
Assessing Officer, has to send a copy of the penalty order to the Assessing 
Officer. 

fages 5026-5027: section 275: 

Amendment of section 275.—^By section 116 of the DTL(A) Act, 1987, 
in section 275, for clauses (a) and (b) excluding the Explanation, the 
following clauses (a), (b) and (c) have been substituted, w.e.f. 1-4-1989, 
namely:— 

“(a) in a case where the relevant assessment or other order is 
the subject-matter of an appeal to the Deputy Commissioner 
(Appeals) or the Commissioner (Appeals) under section 246 
or an appeal to the Appellate Tribunal under section 253, 
after the expiry of the financial year in which the proceed¬ 
ings, in the course of which action for the imposition of 
penalty has been initiated, are completed, or six months from 
the end of the month in which the order of the Commissioner 
(Appeals) or, as the case may be, the Appellate Tribunal is 
received by the Chief Commissioner or Commissioner, which¬ 
ever period expires later; 

(6) in a case where the relevant assessment or other order is 
the subject-matter of revision under section 263, after the 
expiry of six months from the end of the month in which 
such order of revision is passed; 

(c) in any other case, after the expiry of the financial year in 
which the proceedings, in the course of which action for the 
imposition of penalty has been initiated, are completed, or 
six months from the end of the month in which action for 
imposition of penalty .is initiated, whichever period expires 
later.’*. 


ANNOTATIONS 

Seclioa 275 miendedr—Under the existing provisions of'section 275 
<i;i>entive ti);4o 31^3'1989), any order imposing penalty under Oiapter XXL 
must be passed wllhin two years firom the end pf the financigl yegr in 
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which the assessment order was passed or wi th in six months from the end 
of the month in which the order of api^Uate authority is received by the 
Commissioner, whichever period expires later. 

New section 275 (a) restricts the limitation period by providing that the 
order imposing penalty must be passed before the expiry of the financial 
year in which the proceedings, which gave rise to penalty proceedings, are 
completed,'or within six months from the end of the month in which the 
order of the first appellate authority is received by the Chief Commissioner 
or Commissioner, whichever period expires later. 

New section 275(h) extends the limitation specified in section 275 (n) 
where the assessment order, etc., is the subject-matter of revision by the 
Chief Commissioner or Commissioner under section 263. In such a case, the 
limitation for passing penalty order is extended by six months from the end 
of the month in which the revisional order is passed. 

New section 275(c) incorporates the provisions of the existing section 
275(h). However, the limitation for passing penalty order where no appeal 
is filed is reduced from two years from the end of the financial year to the 
end of the financial year itself in which assessment order, etc., is passed 
or six months from the end of the month in which penalty proceedings were 
initiated, whichever is later. 

Page 5039: new section 276: 

Insertion of new section 276 .—By section 117 of the DTL(A) Act, 1987, 
after section 275A, the following section 276 has been inserted, w.e.f. 1-4- 
1989, namely:— 

"276. Removal, concealment, transfer or ddivery of property to 
thwart tax recovery.—^Whoever fraudulently removes, conceals, trans¬ 
fers or delivers to any person, any property or any interest therein, 
intending thereby to prevent that property or interest therein from be¬ 
ing taken in execution of a certificate under the provisions of the Second 
Schedule shall be punishable with rigorous imprisonment for a term 
which may extend to two years and shall also be liable to fine.**. 


ANNOTATIONS 

New section 276 inserted.—^The newly inserted (w.e.f. 1-4-1989) section 
276 makes fraudulent removal and transfer, etc., of property by any person 
to thwart tax recovery, a punishable offence. The punishment specified is 
rigorous imprisonment extending to two years in addition to fine. 

It may be noted that the new section 276 incorporates the provisions of 
rule 89 of tiie Second Schedule in a modified form. 

Phgas 5Q42-5043S aectioo 276B: 

f WwfItiitli m of Offw section for section 276II^By section 118 of the 
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DTL(A) Act, 19S7, the fdlowing section 276B has been substituted, w.e.f. 

1-4-1989, namely:— 

"274B. FaUnre to pay the tax’deducted at soosce,—^If a person 
fails to pay to the credit of the Central Government, the tax deducted 
at source by him as required by or under the provisions of Chapter 
XVII-B, he shall be pudishable with rigorous imprisonment for a term 
which shall not be less than three months but which may extend to 
seven years and with fine.**. 


ANNOTATIONS 

Section 275B substitnted— New section 276B has been substituted for 
the existing section 276B, which deals with prosecution for the offence of 
failure to deduct or pay tax under section 80E(9) or Chapter XVII-B of 
the Act. 

Under the existing provisions of section 276B (operative upto 31-3- 
1989), the failure to deduct tax at source and also the failure to deposit 
tax so deducted is a punishable offence. The substituted section 276B ex¬ 
cludes the failure to deduct tax under section 80E or Chapter XVIl-B from 
the purview of the section as section 80E^ has been omitted and the failure 
to deduct tax under C!hapter XVII-B is liable to the levy of penalty under 
the new section 271C. New section 276B (w.e.f. 1-4-1989) covets only 
cases where tax deducted under > the provisions of Chapter XVII-B is not 
paid fo the credit of the Central Government. The punishment for the 
offence has been made uniform by specifying rigorous imprisonment for at 
least three months extending to seven years and with fine. Accordingly, the 
existing provisions, which provide for differmit terms of imprisonment for 
the two categories of offenders depending on whether or not the tax in¬ 
volved is above one hundred thousand rupees, are omitted. 

Pages 5052-5053$ sectiiHi 27<i»CC: 

Amendment of section 276CC, —^By section 126(24) of the DTL(A) Act, 
1987, in section 276CX7, for the words, brackets and figures “sub-s«;tion (2) 
of section 139”, the words, brackets and figures *‘clause (i) of sub-section 
(1) of section 142” have been substituted, w.e.f. 1-4-1989. This amendment 
is ccnsequential to the amendments made, by that Act, in sections 139 and 
142, w.e.f. 1-4-1989. 

ISigiti i057 and 5050: sections 276III> aad 27iEt 

CNMm of sectfoH zmaO mU 270B«—By soetioo 119 of the DTL(A> 
Actf 1987} sections 276DD and 276E, relating to prosecutions fbr coittraven* 
tipos ol the piovliiotts of sections 269^ and 269T, fO^metlVely, have been 

iMm, ' 



LATEST AMENDMENTS BY THE DTL(a) ACT, 1987 


[1551 


It may be noted that newly inserted (w.e.f. 1-4>1989) section 271D 
makes provisions for levy of penalty for failure to comply vdth the pro¬ 
visions of section 269SS. Similarly, the newly inserted (w.e.f. 1-4-1989) 
section 27IE makes .provisions for levy of penalty for failure to comply with 
the provisions of section 269T. 

Page 5070: section 278AA: 

Amendment of section 278AA «—By section 120 of the DTL(A) Act, 
1987, in section 278AA, for .the words, figure and letters “section 276B, sec- 
iion 276DD or section 276E,’', the words, figures and letter “or section 276B,'* 
have been substituted, w.e.r. 1-4-1989. This amendment is consequent upon 
the omission of sections 276DD and 276E. 

Pages 5077-5078: section 279: 

Amendment of section 279.—^By section 126(25) of the DTL(A) Act, 
1987, in section 279, in sub-section (3), for the words, brackets and letters 
“clauses (a), (b), (c), (d) and (e)”, the words, brackets and letters “clauses 
(a) to (g)” have been substituted, w.e.f. 1-4-1988. This amendment is 
consequential to the substitution, by that Act, of section 116, relating to 
enumeration of income-tax authorities. 

Page 5256: section 288(4)(b): 

Amendment oi section 288(4)(b).—^By .section 126(26) of the DTL(A) 
Act, 1987, in section 288, in sub-section (4), in clause (b), the words, 
brackets and figures “clauses (i) and (i7) of sub-section (1) of* have 
been omitted, w.eif. 1-4-1989. The omission is consequential to the sub¬ 
stitution, by that Act, of a new section 271, w.e.f. 1-4-1989. 

Page 5297: new section 293B: 

Insertion of new section 293B«—^By section 121 of the DTL(A) Act, 
1987, after section 293A, the following section 293B has been inserted, 
w.e.f. 1-4-1989, namely:— 

**293B. Power of Central Govanment m Board to condone debys 
in obtaimng approval.—Where, under any provision of this Act, the 
approval of the Central Government or the Board is required to be 
obtained before a specified date, it shall be open to the Central Govern¬ 
ment or, as the case may be, the Board to condonp, for -sufficient cause, 
any delay in- obtaining such approval.**. 


ANNOTATIONS 

Condoaation of deby b obtaining approval poasible^TIie newly inserted 
(w.e'.l 1-4-1989) section 293B eifipowexs the Central Oovemment dr the 
Board to condone, for sdiScient cause, any d^y wherd their approval coiild 
not be obtained within the apecifldd time. 
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Page 5332: MctioB 295: 

SolMtitatioa of new section tor section 295.—^By section 122 of the DTL 
(A) Act, 1987, the following section 296 has been substituted, w.e.f. 1-4- 
1989, namely:— 

**295. Rnles to be laid before Parihunent.—^The Central Govern¬ 
ment shall cause every rule made under this Act to be laid, as soon as 
may be after it is made, before each House of Parliament, while it 
is in session, for a. total period of thirty days which may be com¬ 
prised in one session or in two or more successive sessions, and ift 
before the expiry of the session immediately following the session or 
the successive sessions aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree that the rule should 
not be made, the rule shall thereafter have effect only in such modified 
form or be of no effect, as the case may be; so, however, that any 
such modification or annulment shall be without prejudice to the 
validity of anything previously done under that rule.’*. 

The substitution has been necessitated consequent upon the omission, by 
that Act, of section 10(23C)(iv). 

Page 5359: section 298: 

Amendment of section 298.—^By s«:tion 123 of the DTL(A) Act, 1987, 
in section 298, after sub-section (2), the following sub-sections (3) and (4) 
have been added, w.e.f. 1-4-1988,^ namely:— 

“(3) If any difficulty arises in giving effect to the provisions of this 
Act as amended by the Direct Tax Laws (Amendment) Act, 1987, 
the Central Government may, by order, do anything not inconsistent 
with such provisions for the purpose of removing the difficulty: 

Provided that no such order shall be made after the expiration of 
three years from the 1st day of April, 1988. 

(4) Every order made under sub-section (3) shall be laid before 
each House of Parliament.”. 


ANNOTATIONS 

4 

Power to remove dlfl^tiies.—^The newly inserted (w.e.f. 1-4-1988) section 
298(3) empowers the Central Government to remove any difficulty that 
may ‘arise in giving effect to the provisions of the Act, as amended by the 
Tax Laws (Amendment) Act, 1987, by order, which is not to be 
iocoosistent with such provisions and which is to be made before the 1st 
day of April, 1991. 

UqriMI haten PaiMaiiimt—^The newly inserted (w.ei. 1<4-1988) section 
298(4) tpakei it mandetoity that every ordm made under section 298(3) 
H to laid" twfore eaoh House of Parliament. 
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PBge 53M: Sch. I, rale 5: 

Amendment of the |^t Schedule, rale S. —^By section 126(27) of the 
DTL(A) Act, 1987, in the First Schedule, in rule 5, in clause (o), for the 
words, figures and letter “sections 30 to 43A”. the words, figures and letter 
“sections 30 to 438“ have been substituted, w.e.f. 1-4-1989. The substitu¬ 
tion is consequent upon the existence of section 43B in relation to com¬ 
putation of business income. 

Pages 5369-5391: Sch. 11: 

Amendment of the Second Schedule.—^By section 124 of the DTL(A> 
Act, 1987, the Second Schedule has been amended, w.e.f. 1-4-1989, as 
under:— 

'(1) for the words and figures “See section 222" occurring under the 
heading, the words and figures “See sections 222 and 276" have been sub¬ 
stituted; 

<2) in rule 1, for clause (a), the following clause (a) has been sub¬ 
stituted, namely:— 

‘(fl) “certificate”, except in rules 7, 44, 65 and sub-rule (2) of rule 
66, means the certificate drawn up by the Tax Recovery Officer under sec¬ 
tion 222 in respect of any assessee referred to in that section;*; 

(3) in rule 2, for the words **When a certificate has been received by 
the Tax Recovery Officer from the Income-tax Officer”, the words “When 
a certificate, has been drawn up by the Tax Recovery Officer” have been 
substituted; 

(4) for rule 8, the following rule (8) has been substituted, namely:— 

“8. Dbposal (A proceeds (rf execotion.—(1) Whenever assets are realised 

by sale or otherwise in execution of a certificate, the proceeds shall be dis¬ 
posed of in the following manner, namely:— 

(a) they shall first be adjusted towards the amount due under 
the certificate in execution of which the assets were realised and 
the costs incurred in the course of such execution; 

(b) if there remains a balance after the adjustment referred to in 
clause (a), the same shall be utilised for satisfaction of any 
other amount recoverable from the assessee under this Act 
which may be due on the date on which the assets wore realised; 
and 

(c) the balance, if any, remaining after the adjustments under 
clauses (a) and (6) shall be paid to the defaulter. 

(2) If the defaulter disputes any adjustment under clause (h) of sub¬ 
rule (1), the Tax Recovery Officer shaU determine tlm dispute.*'; 

(5) in rule 9,— 

(f) for the words “Income-tax Officer", the words ‘Tax Recovery Officer” 
have been substituted; 

(40 the words “duly filed under this Ac^ have been omitted. 

(6) in mle 14, tot the wwds Tnooiiie4ax Qffioer”, the words -‘Tax 
oovoty Officer** have been substituted; 
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(7) for rule 19A, the following rule 19A hi^ been substituted, naoaiely:'^ 

**19A. BaftMtMent ul certain fundhais by Tix Recovery Officer«M-A 

Tax Recovery Officer may, with the previous approval of the Deputy Com¬ 
missioner, entrust any of his functions as the Tax R^very Officer to any 
other officer lower than him in rank (not being lower in rank than an 
fnspector of Income-tax) and such officer shall, in relation to the functions 
so entrusted to him, be deemed to be a Tax Recovery Officer.**; 

(8) in rule 25, in sub-rule (1), for the words “and the Income-tax Officer 
shall bear such sum as the Tax Recovery Officer shall require in curder to 
defray the cost of such arrangements*', the words *‘and he shall have power 
to defray the cost of such arrangements** have been substituted; 

(9) in rule 27, for the words “Income-tax Officer” wherever they occur, 
the words “Tax Recovery Officer” have been substituted; 

(10) in rule 31, for the words “Income-tax Officer” occurring in the 
proviso, the words “Tax Recovery Officer’* have been substituted; 

(11) in rule 47, for the words “direct that such coins or notes, or a part 
thereof sufficient to satisfy the certificate, be paid over to the Income-tax 
Officer”, the words and figure “direct that such coins or notes shall be credit¬ 
ed to the Central Government and the amount so credited shall be dealt with 
in the manner specified in rule 8” have been substituted; 

(12) in rule 59, after sub-rule (2), the following su^rule (3) has been 
inserted, namely:— 

“(3) Where the Income-tax Officer referred to in sub-rule (1) is de- 
iclared to be the purchaser of the property at any subsequent sale, nothing 
contained in rule 57 shall apply to the case |md ffie amount of the purchase 
price shall be adjusted towards the amount specified in the <»rtificate.”; 

(13) in rule tiO, in sub-rule (1), in clause (a), the words “for payment 
to the Income-tax Officer” have been omitted; 

(14) m rule 61, for the words “Income-tax Officer”, the words “such 
Income-tax Officer as may be authorised by the Chief Commissioner ot 
Commissioner in tins behalf’ have been substituted; 

(15) in rule 73, in nib-rule (1), in dauses (a) and (h), for the words 
“the receipt of the certificate in the office Of the Tax Recovery Officer”, the 
words “the drawing up of the certificate by the Tax Recovery Officer” have 
been substituted; 

(16) in rule 74, for the words **the Tax Recovery Officer shall proceed 
to hear the Income-tax Officer and take all such evidence as may be pro¬ 
duced by him in ^port of ^cecution ty arrrat, and shall then give the 
defaulter”, the wor<b “the Tax Recovery CM&cmr shdl give tiie defaulter” 
have been substituted; 

(17) in rule 77, in sub-rule (1),— 

<d) for danse (U) of the proviso^ the fdlowing clause (U) has been 
nubstittited, namely;— 

“(if) m the leqnest of the. Tax Recovery Officer on any ground otiier 
« thga Ihe groohda meatinied in idea 78 
0) ffie proviso hat been ontittedh ^^ 
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(18) in rules 82, 83 and 87, words “Tax Recovery Commis¬ 

sioner**, the words ‘‘Chief Commissioner or Commissioner" have been sub¬ 
stituted; 

' (19) in rule 85, for the words “If at any time after the issue of the 

certificate by the Income-tax Officer to the Tax Recovery Officer", the 
words “If at any time after the certificate is drawn up by the Tax Recovery 
Officer" have teen substituted; 

(20) in rule 86,— 

(a) for sub-rule U)f the following sub-rule (1) has been substituted, 
namely:— 

“(1) An appeal from any original order passed by the Tax Recovery 
Officer under ^is Schedule, not being an order which is conclusive, shall 
lie to the Chief Commissioner or Commissioner."; 

(h) for sub-rule (4), the following sub-rule (4) has been substituted, 
namely*— 

“(4) Notwithstanding anything contained in sub-rule (1), where a Chief 
Commissioner or Commissioner is authorised to exercise powers as such 
in respect of any area, then, aU appeals against the orders passed before the 
date of such authorisation by any Tax Recovery Officer authorised to exer¬ 
cise powers as such in respect of that area, or an area.which is included in 
that area, shall lie to such Chief Commissioner or Commissioner."; 

(21) rule 89 has been omitted; 

(22) in rule 90, in sub-rule (1), for the words “Income-tax Officer**, the 
words “Tax Recovery Officer’* have been substituted; 

(23) in rule 92, for the words “Tax Recovery Commissioners*’, in two 
places where they occur, the words “Chief Commissioners, Commissioners" 
have been substituted; 

(24) after rule 93, the following rule 94 has been inserted, namely:— 

“94. ContiBaance of certain pending proceedings and pow« to remove 

difficnltics.—All procradings for the recovery of tax pending immediately 
before the coming into force of the amendments to this Schedule by the 
Direct Tax Laws (Amendment) Act, 1987, shall be continued under this 
Schedule as amended by that Act from the stage they had reached, and, for 
this purpose, every certificate, issued by the Income-tax Officer under sec¬ 
tion 222 before such amendment shall be deemed to be a certificate drawn 
up by the Tax Recovery Officer under that section after such amendment, 
and, if any difficulty arises in cemtinuing the said proceeding, the Board 
may issue (whether by way of modification, not affecting the substance, of 
any rule in this Sch^ule or otherwise) general or special orders wMch 
appear to it to be necessary or expedient for the purpose of removing the 
difficulty.".*. 
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ANNOTATIONS 

• 

Sch. n aiiiendcd. 1 —The Second Schedule to the 1961 Act, which deals 
with the procedure for recovery of tax, has been amended in several re¬ 
spects, w.e.f. 1-4-1989. 

Heading substituted.—In the heading of the Second Schedule, for the 
words and figures **see section 222”, the words and figures **see sections 
222 and 276” have been substituted consequent upon the insertion of a 
new section 276 which makes provisions for prosecution for fraudulent re¬ 
moval, concealment, transfer or delivery of property to thwart the recovery 
proceedings hitherto provided in rule 89 of the Second Schedule which 
stands omitted. 

Rule 1(a) substituted.—^The substitution of nde 1(a) is consequent upon 
the amendment of section 222. That rule defines the expression “certi¬ 
ficate” so as to mean as the certificate drawn up by the Tax Recovery 
Officer under section 222 in respect of any assessee referred to in that 
section. However, this definition is not to apply to this expression appearing 
in rules 7, 44, 65 and rule 66(2). 

Rule 2 amended.—^The amendment of rule 2 is consequent upon the 
amendment of-section 222. 

\ 

Rule 8 substituted.—^The new rule 8(1) lays down the following order in 
which the proceeds of assets realised by sale or otherwise in execution of a 
certificate are to be appropriated:— 

(a) the amount due under the certificate and the cost incurred in 
the course of such ^execution; 

(b) any other amount recoverable from the assessee under this Act. 

The balance after the adjustment under clauses (a) and (b) is to be 

refunded to the defaulter. This is the present ordi^ also. Only the procedure 
is simplified. 

The new rule 8(2) provides that if the defaulter disputes any adjustment 
under rule 8(1) (6), the Tax Recovery Officer is to determine the disputes 
as at present. 

Rule 9 amoided.—One of the amendments substitutes the words “Tax 
Recovery Officer” for the words “Income-tax Officer”. The other amend¬ 
ment is of a consequential nature. 

Rule 14 ammided. —^The amendment substitutes the wends *Tax Recovery 
Officer” for the words “Income-tax Officer^’. 

iRuie 19A substituted.—^The newly substituted rule 19A pro^des that a 
Tax Recoveiy C^cer may, with the previous approval of Deputy Commis¬ 
sioner, emtrust any of his functions as Tax Re^ery Offiem to any other 
officer lower than him in rank not bdow the rank of an Inspector of Income- 
tax. It also provides that such officer shall be deemed to be a “Tax Re- 
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covery CM&crar” in relaticm to functions so entrusted to him. References to 
OfBcers of the State Govermnehts have been deleted. 

Role Z5(l) amended.—^Under die amended rule 25(1), the Tax Rteovery 
Officer has been empowed to defray the cost of arrangements for custody, 
etc., Of the attached agricultural produce. 

Ride 27 amoided.—^Tbe amendment substitutes the words “Tax* Recovery 
Officer” few the words ‘Tncome-tax Officer”, wherever they occur. 

Proviso to rule 31 amended.—^The amendment substitutes the words “Tax 
Recovery Officer” for the words “Income-tax Officer”. 

Rule 47 amended.—^The amended rule 47 empowers the Tax Recovery 
Officer to direct that the attached coins or notes be credited to the Central 
Government. 

Rule 59(3) inserted.—^The newly inserted rule 59(3) provides that where 
the Income-tax Officer referred to m rule 59(1) is declared to be the pur¬ 
chaser at any subsequent s^ale, he shall not have to deposit 25 per cent, of 
the amount of purchase money to the Officer conducting the sale as pro* 
vided under rule 57 of the Schedule. It also provides that the amount of 
the purchase price shall be adjusted towards the amount specified in the 
certifici|te. 

Rule dO(l)(a) amoided.—^As a result of amendment of rule 60(l)(a), the 
requirement of maldng payment to the Inc5me-tax Officer of. the deposit 
made by the applicant praying for setting aside a sale of immovable pro¬ 
perty, has been dispensed with. 

Rale 61 ammided.—^As a result of amendment of rule 61, any authorised 
Income-tax Officer has also been enabled to apply for the setting aside the 
sale of immovable property under that rule. 

Role 73(1) amended.—^The amendment is consequential to the amendment 
of section 222. 

Ride 74 ammided.—^The omissiem of the requirement of hearing the In¬ 
come-tax Officer before giving the defaulter opportunity of showing cause 
why he should not be committed to civil prison is consequential upon the 
introduction of a new scheme whereunder the Tax Recovery Officer can; 
act suo motu imder the exclusive jurisdiction vmted in him. 

Rule 77 ’ amended.—^The amendments to this rule are of consequential 
nature. 

Rules 82, 83 and 87 amended.—The amendments in these rules by sub¬ 
stituting the words “Chief Cbminisaoner or CommissimiK” for tlw wtwdt 
“Tax Recovery Oommisskmm^” are consequmit ‘upon the abolition of tiie 
post of the Tax Recovery Commisfdoner. 

-Rale 85 amundnd—^The amemhneiit of this nde is conseipieiitial to the 
amendment of section 222. 

rf>v-7—{111 
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ibde M tmirtej. —^The siibttihited rale 86(1) ftfoyiiteB tlutt an appeid 
from any ori^al wder passed by the Tax Ricoveiy CMte under UUs 
Sdiedule, not being an ortter which is conclusive, is to lie to the Ou^ 
Comniis8ion«r or Ciominissioner. 

The substituted rule 86(4) provides that notwithstanding anydiing con¬ 
tained in rule 86(1), where a Oii^ Commissioner or Commissioner is 
Authorised to exercise powers as such in respect of any area, dmn, all iqqpeals 
Against the order passed before the date of such authorisation 1^ any Tax 
Recovery Officer authorised to exercise power as such in respect of that 
area, or an area which is included in that area, are to lie to such Oiief 
Commissionef or Commissioner. 

The above amendments are jponsequent upon amendmeht in the recovery 
procedure and abolition of the post M the Tax Recovery Commissioner. 

OhMob of ride 89« —The omission of rule 89 is consequential to the 
insertion of new section 276. 

Rde 90(1) ammided.—^The amendment substitutes the words ‘Tax Re- 
covwy Officer” for the words ‘‘Income-tax Officer” 

Ride 92 amMided.^ —^The amendment of rule 92 by substituting the words 
•‘Chief Commissioners, Commissioners” for the worth ‘‘Tax Recovery Com¬ 
missioners”, in two places where they occur, is consequent upon the aboli- 
tion of the post of the Tax Recovery (Ommissipper. 

Rrie 94 lii8eited.^The new rule 94 provides for continuance b 11 pend¬ 
ing recovery proceedings under the Second Stijdule before coming mto 
force of the amendments to the Second Schedule by the Tax Laws 
(Amendmmit) Act, 1987, from the stage they had reached. It also J.T^des 
that every certificate issued by the Income-tax Officer under section 222 
before such amendment is to be deemed to be. a certificate drawn up by 
the Tax Recovery Officer under that section after such amendment. 

That rale further enables the Board to remove difficulties issue of 

general or special orders provided such orders do not affect the substance of 
Any rale. 


Rage $392: Sch. HI: 

AmM^stem (oi the TUrd Sdmdhde.r.-By sectimi 126(28) of the DTL(A) 
Act, 1987, in the Third Schedule for the words “Income-tax Officer” tiie 
wor^ “Ass^sing Officer or Tax Recovery Officer” have been substitlited. 
wr.ei. 1-4-1989. The amendment is of a consequential nature. 

Rage ^1$: Sch. X: 

iMpiRi ef Tcflih Sehedsie^By section 125 of the DTUA) Act. 1987 

^ ^ feUmving Tenth St«ifle has beetifaserted,' 

1-4-1989, pamdy:— * 
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‘THE TENTH SCHEDULE 


{See section 3(5)] 


M(X)1ficatio^s subject to which the provisions of this Act shall 

APPLY IN CASES WHERE THE PREVIOUS YEAR IN RELATION TO THE 
ASSESSMENT YEAR COMMENCING ON THE IST APRIL, 1989, 
REFERRED TO IN SECTION 3(2) EXCEEI^ TWELVE MONTHS 


1. D^ition.—In this Schedule, “transitional previous year” means the 
period reckoned as the previous year for the assessment year commencing on 
the 1st day of April, 1989, in the manner specified in sub>section (2) of 
section 3 and, in a case where the proviso to that sub-section appli^, the 
longer or, as the case may be, the longest of the periods reckoned in the 
manner laid down in the said proviso. 

2. Special provisions in a case whore the transitional previous year is 
longer than twelve montihs.—^In a case where the transitional previous year 
is longer than twelve months, the provisions of this Act and the Finance Act 
of the relevant year shall apply subject to the modifications specified in 
rules 3, 4, S and 6 of this Schedule. 


3. Modifications pertaining to monetary limits, etc.—The provisions 
this Act specified in column (1) of the Table below shall be subject to the 
modification that the reference therein to the amount or amounts specified 
in the corresponding entry in column (2) of the said Table, shall be con¬ 
strued as a reference to the said amount or amounts as increased by multiply¬ 
ing each such amount by a fraction of which the numerator is the number 
of months in the transitional previous yeu and the denominator is twelve: 

Provided that for the purposes of this rule and rules 5 and 6, where the 
transitional previous year includes a part of a month, then, if such part 
is £fteen days or more, it shall be increased to one complete month and if 
such part less than fifteen days it shall be ignored. 


Tabus 

of the Act 

(i) 


Section 10(3) 

Section 16 
Section 24(1) (u) 

Section S7(2A) 

Section 44AA(2)(t) and (ttO 

Section 44AB 

Section 48(2) 

Section 80C(1) 


Amount 


( 2 ) 


Rs. 

6,000 

10,060 
8,600 
10,000 
25,000 and 
2,60,000 
40,00,000 and 
10,00,000 
10,000 
6 , 000 , 
9,000 and 
12.000 
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(1) 




(2) 

Section 80G(2)(d) 

e 

» 

• 

10,000 

Section 800(4) 

• 

• 

e 

60,000 and 
40,000 

Section 80F(2) (b) 

• 

e 

e 

50,000 

Section 80L(1) 

• 

• 

• 

7,000 
(omminp in 
two places) 

Section 80L(1), 1st proviso 

• 

• 

• 

*8,000 

Section 80L(1), 2nd proviso 

• 

e 

• 

2,000 

Section SOU 

• 

• 

• 

15,000 

Section 139A 

« 

■ 

• 

50,000 


4. Modification in section 6.—^Where the transitional previous yeiur com¬ 
prises a period of eighteen months or more, then, sub-section (1) of section 
6 ^all be subject to the modification that references therein to the periods 
of one hundred and eighty-two days and ninety days shall be construed as 
references, respectively, to the periods of two hundred and seventy-three days 
and one hundred and thirty-five days. 

5. Modification in reject of d^reciation afiowance.—^Where the asse- 
ssee's mcome under the head “Profits and gains of business or profession** 
for a pmiod of tlurteen months or more is included in his total income for 
the transitional previous year, the allowance under clause (ii) of sub-sec¬ 
tion (1) (rf section 32 in respect of depreciation of buildings, machinwy, 
plant or furniture calculated in the manner stated therein, shall be incraas^ 
by multiplying it by a fraction of which the num^ator is the number of 
months in the transitional previous year and the denominator is twdive. 

6. Modification in respect of rate of tax*—The tax chargeable on the 
total income of the transitional previous year shall be calculated at the aver¬ 
age rate of tax on the amount obtained by multiplying such total income by 
a fraction of wh^h the numerator is twelve and the denominates is the 
number of months in the transitional previous year, as if the resultant amount 
were the total income. 

7. Power of Board to grant relief in case of hardship*—^The Board may, 
if it cemsiders it desirable or expedient so to do for avoiding geniune hard¬ 
ship, 1^ general or special order, grant appropriate r^ef in any case or 
class of cases where the transitional previous year is longer than twelve 
mcmths.*. 
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VOLUME 1 


Pages 2-4: section 1: 

In the List of Amending Legislations, for serial No. 50, the following 
may be substituted:— 

50. The Income-tax (Second Amendment) Act, 1981 (38 of 1981) 
[132 ITR (St.) 31, preceded by Ordinance No. 8 of 1981, promul¬ 
gated on July 11, 1981, 130 ITR (St.) 25]. 

51. The Fmance Act, 1982 (14 of 1982) [1.35 ITR (St.) 25]. 

52. The Finance Act, 1983 (11 of 1983) [142 ITR (St.) 13]. 

53. The Finance Act, 1984 (21 of 1984) [147 ITR (St.) 35]. 

54. The Taxation Laws (Amendment) Act, 1984 (67 of 1984) [149 
ITR (St.) 97]. 

55. The Fmance Act, 1985 (32 of 1985) [153 ITR (St.) 21]. 

56. The Finance Act, 1986 (23 of 1986) [159 ITR (St.) 17]. 

57. Ihe Income-tax (Amendment) Act, 1986 (26 of 1986) [160 FIR 
(St.) 1]. 

58. The Taxation Laws (Amendment and Miscellaneous Provisions) Act, 
1986 (46 of 1986) [161 ITR (St.) 111]. 

59. The Fmance Act, 1987 (11 of 1987) [166 ITR (St.) 1]. 

Pages 4-5: section 1: 

Act extoktod to the Exdasive Ecimraiic Zone of ladBa aad tin Coof 
timalal Sh^ of ladia* —^The following notificatimi has beat issued for tiie 
purpose: 


CAFi IT v-7—1 
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Extensionj; of the Income-tax Act, 1961, to the Continental shdf ol 
India.—^In exercise of the powm conferred by clause (a) of sub-section (6) 
of section 6, and clause (a) of sub-section (7) of section 7, of the Terri¬ 
torial Waters, Continental Shelf, Exclusive Economic Zone and other 
Maritime Zones Act, 1976 (80 of 1976), the Central Government hereby 
extends the Income-tax Act, 1961 (43 of 1961), to the continental shelf 
of India and the exclusive economic zone of India with effect from the 1st day 
of April, 1983, subject to the restriction and modification that the said 
Act shall apply only in respect of income derived by every person from 
all or any of the following activities, namely:— 

(а) the prospecting for or extraction or production of mineral oils in 
the continental shelf of India or the exclusive economic zone 
of India; 

(б) the provision of any services or facilities or supply of any ship, 
aircraft, machinery or plant (whether by way of sale or hire) in 
connection with any activities referred to in clause (a); 

(c) the rendering of services as an employee of any person engaged 
in any of the activities referred to in clause (a) or clause (b). 

Explanation. —^For the purpose of this notification, “mineral oil” in¬ 
cludes petroleum and natural gas. [Notification No. G.S.R. 304(E), dated 
March 31, 1983.] 

Notification No. GSR 306(E), dated 31st March, 1983, issued under 
section 293A, has been extracted at pages 5296-97 of Vol. 6. 

Page 22: section 2: 

In line 4 from top, after “389 (QB)”, add,—CGT v Gopifi Laxmi- 
chand, (1984) 43 (TTR (MP) 143, 146; Patil Vijaykumar v Union of 
India, (1985) 151 ITR 48 (Karn)” [on the subject '"Natural meaning of 
an expression may be extended by coining a definition'']. 

In line 14 from top, after “AIR 1971 Raj 151, 154”, add,—Western 
India Match Co. Ltd. v Dy. Collector, AIR 1981 Pat 309, 314 (FB); 
err v I. K. Cotton Spng. & Wvg. Mills Co. Ltd., (1987) 164 ITR 18 
<A11)” [on the subject "‘Effect of the presence of a definition"]. 

Iftige 23: section 2: 

In line 4 from top. after “605-6 (SC)”, add,—Reserve Bank of IruHa v 
Peerless General Finance & Investment Co. Ltd., (1987) 61 Comp Cas 
663, 692 (SC); CGT v Gopifi Laxmichand, (1984) 43 CTR (MP) 143, 
146” [on the subject ""Context and collocation also to influence the inter- 
preuttitm of a defined wor^. 


I Referoice may also be made to paragn^ha 11.8 to 11.5 of departmental 
dnnilar No. SOS, dated 29th June. 1981, reproduced at pages 1060-68 of 
. VoL 1 df Anthers* “Jneome-taoj Cimpamim". 
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Lines 14-15 from the bottom: The decision in Narasingha Kar & Co. v 
CIT, (1977) Tax LR 28 (Ori) has also been reported at (1978) 113 ITR 
712 (Ori). Also see, Patil Vijaykumar v Union of India, (1985) 151 ITR 
48, 62 (Karn) [on the subject ^^Definition when exhmtstive and when 
enumerative”]. 

Page 24: section 2t 

After line 18 from top, add ,— 

“Legislatures resort to inclusive definitions (1) to enlarge the meaning 
of words or phrases so as to take in the ordinary, popular and natural 
sense of the words and also the sense which the statute wishes to attribute 
to it, (2) to include meanings about which there might bo some dispute, 
or (3) to bring under one nomenclature all transactions possessing certain 
similar features but going under different names. Depending on the context, 
in the process of enlarging, the definition may even become exhaustive 
[Reserve Bank of India v Peerless General Finance & Investment Co. Ltd., 
(1987) 61 Comp Cas 663, 691 (SC)].”. 

Pages 24-25: section 2: 

At the end of paragraph titled ‘ “Namely" and "including"—implication 
of, add ,—“Also see, Ajanta Electricals v Collector, (1982) Tax LR 2815, 
2817 (Punj); Goeffrey Manners & Co. Ltd. v Dy. C. C. T., (1987) Tax LR 
2067, 2071 (AP—FB).”. 

Page 25: section 2: 

At the end of paragraph titled ‘ “That is to say" in a definition clause — 
implication of, add ,—“Also see. Union of India v Bombay Tyre Inter¬ 
national Ltd., (1983) 15 Taxman 29, 45 (SC); CST v Steel Engineering 
Corporation, (1981) 48 STC 432 (All); Ajanta Electricals v Collector, 
(1982) Tax LR 2815, 2817 (Punj); Rajasthan Iron and Steel Merchants 
Association (Pr.) Ltd. v CTO, (1987) Tax LR 2118 (Raj).”. 

Pages 25-26: section 2: 

At the end of paragraph titled ^'Undefined common words of everyday 
use carry their popular meaning", add ,—^“Also see, CIT v Nirlon Synthetic 
Fibres and Chemicals Ltd., (1981) 130 ITR 14, 17 (SC); CIT v Mahindra 
At Mahindra Ltd., (1983) 144 ITR 225, 240 (SC); Annapurna Biscuit 
Mfg. Co. V CST, (1981) Tax LR 3055, 3056 (SC); Indian Aluminium 
Cables Ltd. v Union of India, (1985) Tax LR 2551, 2555 (SC); CIT v 
Stanton & Stavely (Overseas) Ltd., (1984) 146 ITR 405 (Cal); CIT v 
Prasad Process Pr. Ltd., (1983) 141 ITR 9, 13 (Mad); G. A. Renderian 
Ltd. V CIT, (1984) 145 ITR 387, 399 (Cal); AlUed Auto Agencies v 
State of Andhra Pradesh, (1983) Tax LR (NCX:) 163 (AP). , 

Words used in a statute dealing 'ndth matters relating to the general public 
are pruumed to have been used In their .popular rather than their narrow, 
or technical sense. Logmtur ut vtdgus, that is, acconting to the common 
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uaderstanding and acceptation of the tenns» is the doctrine that should be 
ai^lied in construing the words used in statutes dealing with matters relating 
to the public in general'[F. AUkunju, M. A. Hazjser Cashew Industries v 
CIT, (1987) 166 I'm 804 (Ker)].”. 

Page 26: section 2: 

After the first paragraph, add ,— 

"DictioBary meaning, value oL—^The dictionary meaning of a word 
cannot be looked at where that word has been statutorily defined or judi¬ 
cially interpreted but where there is no such definition or interpretation, 
the Court may take the aid of dictionaries to ascertain the meaning of a 
word in common parlance, bearing in mind that a word is used in different 
senses according to its context and a dictionary gives all the meanings of 
a word, and the court has, therefore, to select the particular meaning which 
is relevant to the context in which it has to interpret that word [State of 
Orissa V Titaghur Paper Mills Co. Ltd., (1985) Tax LR 2948, 2984, 3006 
(SC)].”. 

At the end of paragraph titled “Context to affect the implication of even 
an undefined word', add, —“Also see, CIT v G. B. Transports, (1985) 155 
im 548 (Ker—FB).”. 

At the end of the page, add ,— 

**Words to be given sensible meaning.—^The words of a statute must be 
construed so ^ to give a sensible meaning to them. The words ought to be 
construed ut res magis voleea quean pereat* [CIT v Jayashree Charity 
Trust, (1986) 159 im 280, 284 (Cal)].”. 

Page 27: section 2: 

After the first parap-aph, add ,— 

“The definitions given for the words in one statute cannot automatically 
be imported for inteipretihg the same words in another statute. A word 
used in a statute must take colour from the objects of the Act and it 
cannot be taken to have a uniform meaning in whatever statute it occurs 
iCIT V Buhm Sons Pr. Ltd,, (1983) 144 HR 12, 16 (Mad), nlying on 
D. N, Beaterfi v P. R, Mukherjee, AIR 1953 SC 58 and 5. Mohan Led v 
■R, KontBah, AIR 1979 SC 1132. Also see, Mittal Ice and Cold Storage v 
CIT, (1986) 159 im 18 (MP); CIT v Vasan Publications Pr. Ltd., (1986) 
159 rm 381 (Mad)].”. 

Page 28: Mctitm 2: 

After 5th line from top, add ,— 

“When certain words have become words of well-recognised legal import, 
they have to be understood as sudi when femnd introduced iii any statute, 

This rsxha litenliy means “fhst the thing mey rather have effect than 
.be'deshro^”. 
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unless th^ are defined otherwise or are stated in a different context [New 
Bank of India Ltd. v Umcm of India, (1981) 51 Comp Cas 375 (Del)].*’. 

Aiges 31-32: section 2(1): 

At the end of paragraph titled “Ponder of States to amend definition of 
agricultural income*^ add ,—^“Also see, High Land Produces Co. Ltd. v I AC 
Ag. IT, (1984) 148 TTR 746 (Ker).”. 

Page 33: section 2(1): 

At the end of paragraph titled “Requirements of s. 2(1)(«)”, add ,—^“Also 
see, BadriM Bholaram v CIT, (1982) 135 ITR 216, 220 (MP); BadriUd 
Bholaram v CIT, (1983) 139 ITR 207, 213 (MP); R. V. R. Ndlasivam 
V C Ag IT, (1982) 133 ITR 184, 189 (Mad), special leave petition dis¬ 
missed by the Supreme Court: (1985) 151 ITR (St.) 12.”. 

Page 37: section 2(1): 

At the end of the paragraphs titled “Income from lease'*, add ,— 

“The decision in Kameshwar Singh’s cash [(1959) 37 ITR 388 (SC)] 
has been followed in Late Maharajadhiraj Dr. Sir Kameshwar Singh of 
Datbhanga v CIT [(1987) 167 ITR 549 (Pat)].”. 


Page 41: section 2(1): 

After the 12th line from top referring to Viswanatha CheitiaPs case, add ,— 
*^A. N. Anthony Packia Nadar v C Ag IT, (1982) 135 ITR 527 (Mad).” 
[holding that income derived from sale of trees of spontaneous growth is 
not agricultural income]. 

Page 42: section 2(1): 

After serial No. (16), add ,— 

“(17) R. Lakshmansa & Co. v CIT, (1981) 128 ITR 283 (Kam), 
special leave petition granted by the Supreme Court: (1985) 151 
ITR (St.) 15 [Feeding of mulberry leaves to silk-worms, held 
not a process ordinarily employed by a cultivator, etc.].”. 

Page 46: section 2(1): 

At the end of the paragraph titled “Compensatiori’, add ,— 

“In the facts of D. L. F. Housing A. Construction Pr. Ltd. v CIT [(1983) 
141 ITR 806 (Del)], the compensation for compulsory acquisition of agri¬ 
cultural land was held not income or agricultural income. 

SimUarly, in the facts CIT v M. Ramaiah Reddy [(1986) 158 ITR 
611 (Kam)], ccnnpensation for compulsory acquisition of agricultural lan^ 
with trees Aerecm was held not to ccmstkute agricultural income.”. 

lines 5-6 from the bottom (abo line 2 from tcq: of page 35): The deca¬ 
gon in CIT V Gmtri Shankar Agarwtd, (19^) 19 CTR (All) 322 has also 
been repotted at (1981) 131 flK 27 (All). A special leave petition has 
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been dismissed thereagainst the Supreme Court: (1983) 143 ITR (St.) 

38. 

Also, in the last line, for “(1946)”, read “(1945)”. 

Page 48: section 2(1): 

In line 9 of the paragraph titled '"^Slaughter-tapping”, after “90 ITR 496 
(Ker)”, add, — T. V. Sundaram v State of Karnataka, (1986) Taxation 
80(7)>20 (Kam)” [holding that sale proceeds of latex from slaughter-tapping 
of purchased trees was not agricultural income]. 

Page 49: section 2(1): 

At the end of paragraph titled "Other cases where inc(me was held not 
to be agricultural income”, add ,— 

“(6) Sri Ranga Vilas Gimting & Oil Mills v CIT, (1982) 133 ITR 85 
(Mad) [Receipts from supply of water from a water tank]. 

(7) Badrilal Bholaram v CIT, (1982) 135 ITR 216 (MP) and Badrilal 
Bholaram v CIT, (1983) 139 ITR 207 (MP) [Agricultural land purchased 
by a firm carrying on business as a contractor and of developing land and 
thereafter selling in lots, profit from such sale was held to be business 
income and not agricultural income]. 

(8) Cochin Malabar Estates & Industries Ltd. v C Ag IT, (1982) 135 
ITR 536 (Ker) [Sale proceeds of plants grown in a nursery maintained as 
a capital asset]. 

(9) CIT V M. Ramaiah Reddy, (1986) 158 ITR 611 (Kara) [Excess 
realised on trees, etc., on account of acquisition of land].”. 

Page 52: section 2(1): 

At the end of paragraph titled "Processed tea held still to be "agricultural 
produce* ”, add ,— 

*Tlie implication of the above Supreme Court case [44 STC 392] has 
been e:q>lamed in the following departmental cu^lar:— 

"Agricultural income—Manufacture and sale of tea—Whether agriciU- 
tural produce—Section 2(1) of the Income-tax Act—Clarifkation regartUng, 
—Section 2(1) of the Income-tax Act, 1961, defines 'agricultural income’, 
inter alia, to mean any rent or revenue derived from land which is situated 
In India and is used fen agricultural purposes^ Further; any income derived 
from such land by the performance by a cultivator or receiver of rent-m> 
kind of any process ordinarily employed by him to reader the produce 
raised or received him fit to be taken to market is also agricultural 
ineome. . - 

Zp The Board’s attentimi has been drawn to the decision of the Suprone 
qqprtin Vi). S. Bistdt Sons CAIR4980 SC 169 ^Ci$79) 44 ^TC 392 

b^ore teSiipteme^^^^ tberintetpietatijOB 

of seption 3 of tim U. P. Sales Tax Act, 1948. The short £K;ts of ^kt case 
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were that the assessee owned , some tea gardens in the State of U. P. The 
tea leaves grown by him in his garden were sold in the market after being 
processed and packed. It was contended on his behalf before the sales 
tax authorities that the tea leaves sold by him were agricultural produce 
grown by himself and, therefore, the sales were not exigible to sales tax. 
It was common ground that tea leaves had, been put through the process 
of withering, crushing, roasting and fermentation before being packed and 
sold by the assessee. The Supreme Court held that the tea leaves did not 
cease to be an agricultural produce merely because of the performance by 
the assessee of the processes outlined above. 

3. Reference has been received in this connection on the effect of the 
decision oh rule 8* of the Income-tax Rules, 1962, under which income 
derived from sale of tea grown and manufactured by the seller in India is 
to be computed as if it was income derived from business and 40 per cent, 
of such income to be deemed as income liable to income-tax. 

4. The Board have been advised that the Supreme Court’s decision in 
this case deals only with the question whether tea manufactured and sold 
is ‘agricultural produce’ for the purposes of the law relating to sales tax in 
force in U.P. This case has no bearing on the question as to what con¬ 
stitutes agricultural income or upon the power of Parliament to levy income- 
tax on tea plantations and tea companies. 

5. In this connection, it may be noted that the power of the State Legis¬ 
lature to levy agricultural income-tax is derived from entry 46 of List II 
of the Seventh Schedule to the Constitution which refers to ‘Taxes on 
agricultural income’. The term ‘agricultural income’ has been defined in 
article 366(1) of the Constitution as meaning ‘agricultural income defined 
for the purposes of the enactments relating to Indian income-tax’. The legis¬ 
lative competence of the State Legislature is thus restricted by the defini¬ 
tion of ‘agricultural income’ and it is not open to the State Legislature tO' 
enlarge the definition of ‘agricultural income’ so as to bring within its scope 
what would not be agricultural income for the purposes of the Income-tax 
Act. This position has been recognised all along and is supported by the 
Supreme Court’s ruling in Karimtharuvi Tea Estates Ltd. v State of KeredOf 
(1963 ) 48 ITR (SC) 83 and Anglo-American Direct Tea Trading Co. Ltd. 
V C. Ag. IT, (1968) 69 ITR 667, Both these-decisions are authority for 
the proposition that what is ‘agricultural income* in so far as tea estates 
are concerned had to be computed strictly in accordance with the scheme 
of the Income-tax Act. Rule 8 of the Income-tax Rules, 1962, makes 40 
per cent, of the income derived from the sale of tea grown and manu¬ 
factured by the seller in India liable to tax under the Income-tax Act. 
This is only on the basis that this is not agricultural income and it is only 
the balance of 60 per cent, which is agricultural income for the purpose 

* Buie € has been extracted at page 60 Hi VtA. % 
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of the Income-tax Act and also for the purposes ci entry 46 of the State 
list. 

6 . In view of the foregoing, the income from tea grown and sold ia 
India will continue to be computed in terms of rule 8 of the Income-tax 
Rules, 1962. 

7. These instructions may be brought to the notice of all officers wak¬ 
ing in your charge”. [Circular No. 310, dated 29th July, 1981.]*. 


Phge 53: section 2(1): 

In line 13 from top, for “476 (Bom)**, read “478 (Bom)**. 

After line 26, add ,— 

“In CIT V Ganesh Sugar Mills Ltd. [(1986) 161 IIR 540 (Cal)], it has 
been held that disallowance out of transport charges incurred by the assessee 
in transporting its own agricultural produce from farm to factory should be 
limited tc the difference between the prices fixed by the Government at 
the factory gate and at the out-centres.”. 

Before the last paragraph, add ,— 

“In CIT V Thiru Arooran Sugars Ltd. [(1983) 144 ITR 4 (Mad)], it 
has been held that the sugarcane must be regarded as an agricultural produce 
ordinarily sold in the market in its raw state. It must fall under rule 7(2) (a). 
It excludes rule 7(2) (h) from application.”. 


Fage 54: section .2(1): 

Before the paragraph titled '^Reasons for framing rule 7”, add ,— 

“In the facts of Godavari Sugar Mills Ltd. v CIT [(1978) 112 ITR 205 
(Bom)], it was held that there was sufficient evidence on record to show 
that the cane rate in regard to the sugarcane used by the assessee-company 
from its own farms was lower than the average rate at which the assessee- 
company purchased sugarcane from outsiders in the market.”. 


Fi^ 54: section 2(1): 

On the subject "^Agricultural Income-tax Officer bound by the Central 
Income-tax assessment"', referuice may also be made to Sri Sankaracharya 
J^tat V State of Tamil Nadu, (1987) 63 CIR (Mad) 356 [holding that 
w^ere a religious or charitable trust is granted exemptimi under the 1961 
A^ provisions for a particular year, then, no assessment is possible under 
the ,l^te Agricultural Income-tax Act.”. 


FEge 54; section 2(1A): 

Before line 7 from bottont, add ,— 

“in facts ot Union of India v Ambedal SaraMud Enterprises Ltd. 
147 (Guj)], the sdimne of anaalyupatibn was sanctioned. 

1^ iaiGt& ^ Jitaulra R. SMadia y Atmbic ChemUxd Wmks 
Co. ui9ii7) 53 Taxman 338 (Guj)], the order passed by the leacned 
1;^ eppecfioning tile scheme of amalgamation has aph^ by 
the Diyfisioa Bench. Si;ch ! scheme of j ama l p mation httomm elN^ fitim 
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the date mentioned in that bdiaU in the order paraed by the court [CfT v 
Swastik Rubber Products Lid,^ (1983) 140 ITR 304 (Bom), special leave 
petition dismissed by the Supreme Court: (1983) 140 ITR (St.) 2]. 

The definition of the expression ‘*amaIgamation” in section 2(1 A) is 
effective only from 1st April, 1967. It cannot have any retrospective effect 
[Modi Sugar Mills Ltd, v Union of India, (1983) 144 ITR 29, 37 (All)].”. 

Page 59: section 2(1A): 

In line 13 from top, for “section 616”, read “section 617”. 

Page 62: section 2(14): 

At the end of serial No. (4), add ,—^“Also see, Rajabtdi Nazaridi & 
Sons V CIT, (1987) 163 ITR 7 (Guj).” [holding that leasehold ri^t is a 
capital asset]. 

Page 63: section 2(14): 

At the end of serial No. (11), add ,—“Also see, Bawa Shiv Charan Singh 
V CIT, (1984) 149 ITR 29 (Del). Cf. In the matter of Kailash Financiers 
Pr. Ltd., (1982) Tax LR 2439 (Cal).” [holding that the tenancy right was 
a capital asset]. 

At the end of serial No. (13), add ,—^“Also see, Syndicate Bank Ltd. v 
Addl. CIT, (1985) 155 ITR 681 (Kam).” [holding that a business under¬ 
taking as a whole constitutes a capital asset]. 

However, the right acquired by the assessee under an agreement to sell 
is not a proprietary right and the same is not a capital asset [C/7 v R. 
Dalmia, (1987) 163 ITR 517 (Del). Also see, CIT v /. Ddmia, (1984) 
149 ITR 215 (Del)]. 

After the paragraph titled “.<4ny stock-ir^trade‘\ add ,— 

“In the facts of Addl. CIT v Putco Pr. Ltd. [(1983) 140 ITR 740 
(Bom)], it was held that the ship purchased by the assessee in satisfaction 
of a major portion of the outstanding loan constituted stock-in-trade of 
the assessee's money-lending business. 

In the facts of Srichand Gotcha v CIT [(1987) 167 ITR 855 (Raj)], 
the matter was remanded to the Tribunal to determine the question wheAer 
the emeralds on closure of the business by the assessee thenceforth carried 
on in his individual capacity formed part of the stock-in-trade of the newly 
constituted partnership firm or remained individual property of the assessee.”. 

JPage 64: sectimi 2(14): 

Lin» 28-29 from top: Tbe decision in H. H. Maharani Usha 
Devi V CIT, (1981) 6 T^Cman (D) 140 (MP) has also been reported at 
(1982) 133 ITR 43 (MP). In ^e facts of diAt case, heirloom jewellery, 
whi^ was recognised by the Central Government as a d 3 m^tic jevrelleiy 
to be kept for use tm ceiemoi^ ocoudons, was held “personal effects” cff 
the, assessee. Jailing widun the excdi^on s^ 2(}4)(#).. A special 
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leave petition against that judgment has been granted by the Supreme Court: 
(1983) 144 ITR (St.) 50. 

However, in the facts of CIT v Trustees of H.E.H. The Niz/un’s WedSng 
Gifts Trust [(1985) 154 ITR 573 (AP)], it has been held that the jewel¬ 
leries, which were intended to be used by the beneficiaries on wedding day 
and other ceremonial occasions as a mark of status and they had to be 
returned to the trustees for safe custody after the ceremonies were over, 
could not be said to be intended to be used as “personal effects”. 

In CIT V Smt. Saroj Goenka [(1983) 140 ITR 88 (Mad)], it has been 
held, applying CWT v Arundhati Balkrishna [(1970) 77 ITR 505 (SC)] 
and CWTvArti Goenka [(1980) 121 ITR 632 (Mad)], that loose diamonds 
could not be used as “personal effects” and, therefore, these fall within the 
definition of “capital asset”. 

On the point whether silver utensils in question could be regarded as 
“personal effects”, reference may be made to CIT v Sitadevi N. Poddar 
[(1984) 148 ITR 506 (Bom)]; R. Ramanathan Chettiar v CIT [(1985) 
152 ITR 493 (Mad)]; Sardar Satnam Singh v CIT [(1986) 159 ITR 130 
(MP)]. Even though cerUun article are not normally in daily use, these 
can be considered as “pemonal effects” so Iqng as these are meant for per¬ 
sonal use [layantiUd A. Shah v CIT, (1985) 156 ITR 448 (Bom)]. 

Page 65: sectiim 2(14): 

In line 4 from top, after “20 CTR (Punj) 128”, add ,—“, which has also 
been reported at (1982) 136 ITR 548 (Punj); CWT v Lalchand Singhai, 
(1983) 140 ITR 314 (MP); CWT v Tarabai Kanakmal, (1983) 140 ITR 
374 (MP—^FB), ovenmling, Nandkishore Girdharilal Modi v CWT, (1981) 
132 ITR 868 (MP); CWT v Smt. Vidyawati Devi Rmhi, (1986) 160 ITR 
887 (Raj); Hanuman Mai Sekhani v CWT, (1986) 57 CTR (Raj) 185; 
CWT V SmU Godavaribai R. Podar, (1987) 63 CTR (Bom) 152” 
[holding that jewellery does not embrace gold and silver ornaments which 
do not contain precious or semi-precious stones]. 

In line 9 from top, after “117 ITR 246 (All)”, odd.—“; CWT v Smt. 
Savitri Devi, (1983) 140 ITR 525 (Del); CWT v Rukmani Devi, (1983) 
142 ITR 41 (Del)” [holding that the word “jewellery” would cover gold 
and silver ornaments irrespective of whether these are studded with pre- 
cumis or semi-precious stones or not]. 

Page 66: section 2(14): 

Biffore the paragraph titled “Agricultured land'*, add ,— 

**Amendment of section 2(14)(w), whence eff&ctive .—^It may be noted 
that sub-clause (//) of section 2(14) was substituted by the Finance Act, 
1|972* with effect frqm 1st April, 1973, Under tiiat amiendment', jea^Ilery 
wa^ for the first time, tak^ within the definition of the expression “capital 
Acwnding, to the Rajasthan High Court, gain on trimsfer of 
,0r result.: iaio' taxalde 

^ of jewdleiy is made on a date pricM to 1-4-1973^ even though 
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falling in the previous year relevant to assessment year 1973-74, it will 
not be taxable because on the date of sale it was not a capital asset [CIT v 
Laxman Singh, (1986) 159 ITR 983 (Raj)]. On the other hand, according 
to the Punjab High Court, gains arising on transfer of jewellery effected 
during the previous year rdevant to assessment year 1973-74 are exigible 
to capital gains tax levy even though the date of transfer fell prior to 1-4- 
1973 [L. Rajeshwar Pershad v CIT, (1986) 159 ITR 920 (Punj)]. Also 
see, Jayakumari and Dilharkumari v CIT, (1987) 165 ITR 792 (Karn).”. 

In line 30 from top, after “116 ITR 950, 960-61 (AP)”, add,— 

S. Hidhayathullah Sahib v CIT, (1986) 158 ITR 20 (Mad)” [holding that 
the expression “which has a population of not less than ten thousand” in 
section 2(14)(K7)(fl) qualifies only the municipality or cantonment and 
not the area]. 

At the end of the page, add ,— 

“Even under the amended definition of the expression “capital asset”, 
the agricultural land situate in rural areas continues to be excluded from 
that definition [CIT v Alanickal Co. Ltd., (1986) 158 ITR 630 (Ker)]. 

But, a land situated within the limits of a municipal corporation is a 
‘capital asset’ as defined by section 2(14) [CIT v Laxmi Development Co.^ 
(1987) 34 Taxman 367, 370 (MP)]. 

The aforestated “notification No. 77, dated 6-2-1973 has been held not 
applicable retrospectively prior to 6-2-1973 [CIT v Jitendra Ramanld, 
(1986) 162 ITR 371 (Guj); CIT v Mamta Narottamdas, (1986) 162 ITR 
365 (Guj)].”. 

Page 67: section 2(14): 

At the end of the paragraph titled ^'Points to consideP\ add ,— 

‘On a conspectus of the decided cases, the Gujarat High Court in CIT v 
Siddharth J. Desai [(1983) 139 ITR 628, 638-9 (Guj)] has enumerated 
the following major factors which have a bearing on the determination of 
the question:— 

“(1) Whether, the land was classified in the revenue record as agricul¬ 
tural and whether it was subject to the payment of land revenue? 

(2) Whether, the land was actually or ordinarily used for agricultural 
purposes at or about the relevant time? 

(3) Whether, such user of the land was for a long period or whether it 
was of a temporary character or by way of a stop-gap nrrangement? 

(4) Whether, the income derived from the agricultural operations 
carried on in the land bore any rational proportion to the invest¬ 
ment made in purchasing the land? 

(5) Whether, permission under section 65 of the Bombay Land 
Revenue (^de was obtained for the non-agricultural use of the 
land? If so, when and by whom (the vendor or the vaidee)? 

sr; Wheth^ such p^mission was in’iespect^t^ the whole or a porfion 
of the land? If the pennkdon siras k respect ol a . portion the 



5896 


INCOME-TAX LAW. VOL, 7 [S. 2(14) 


land and if it was obtained in the past, what was the nature of 
the user of the said portion of the land on the material date? 

' (6) Whether the land, on the relevant date, had ceased to be put 
to agricultural use? If so, whether it was pot to an alternative 
use? Whether, such cesser and/or alternative user was of a per¬ 
manent or temporary nature? 

(7) Whether the land, though entered in revenue record, had never 
been actually used for agriculture, that is, it had never been 
ploughed or tilled? Whether the owner meant or intended to use 
it for agricultural purposes? 

(8) Whether, the land was situate in a developed area? Whether its 
physical characteristics, surrounding situation and use of the lands 
in the adjoining area were such as would indicate that the land 
was agricultural? 

(9) Whether, the land itself was developed by plotting and providing 
roads and other facilities? 

(10) Whether, there were any previous sales of portions of the land for 
non-agricultural use? 

(11) Whether, permission under section 63 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, was obtained because the sale 
or intended sale was in favour of a non-agriculturist? If so, 
whether the sale or intended sale to such non-agriculturist was 
lor non-agricultural or agricultural luer? 

(12) Whether, the land was sold on yardage or acreage basis? 

(13) Whether, an agriculturist would purchase the land for agricultural 
purposes at the price at which the land was sold and whether the 
owner would have ever sold the land valuing it as a property 
yidding agricultural produce on the basis of its yieldT*. 

Presumption, when could be raised and when rebutted .—Once an 
assessee establishes that the land in question was continuously used for agri- 
oultural purposes, a prima facie presumption arising from such uset is that 
the land in question continues to be Agricultural land. The price pdd or 
4 eGeived and/or the sitoadcm of the particular land in a well d^loped 
area do not displace that prraumptimi. Ihe prraumpdon can be rebutted 
<cai!y by showing that die land was not agricidtitfa! land and die current 
agricubural user of the land was a stop-gap arran^ment pending some 
other user [G&nim Pictures Circuit P. Ltd. v CIT, (1981) 130 ITR 686 
(Mad), qiecial leave petiticm panted 1^ the Supreme C^int: (1983) 143 
rm (St.) 65; Sercm Pr. Ud. v CIT, (1982) 136 ItR 881 (Gtij), special 
leave pethioii granted by the Si^reme Court: (1984) 147 riH (St.) 5].’. 

figa'iis ieetfoB S(14)s 

**Foriesr see, Smt, 

m m »m MeemkahanM CWT, (4961) 63 mt 934 ; CWT v 
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Page 69: sectkm 2(14): 

After serial No. 12, add ^— 

“13. Gordhanbhcu •Kahandas Dcdwadi v C/T, (1981) 127 ITR 664 
(Guj); 

14. Dr. Motibhai D. Patel v CIT, (1981) 127 ITR 671 (Guj); 

15. Gemini Pictures Circuit Pr. Ltd. v CIT, (1981) 130 ITO. 686* 
(Mad); 

16. Manibhai Motibhai Patel v CIT, (1981) 131 ITR 120 (Guj); 

17. Ramprasad C. Dalai v CIT, (1982) 136 ITR 633 (Guj); 

18. Roza Buland Sugar Co. Ltd. v CIT, (1981) Tax LR (NCKJ) 114 
(Delhi); 

19. CIT V Borhat Tea Co. Ltd., (1982) 138 I’m 783 (Cal); 

20. CIT V Siddharth J. Desai, (1983) 139 im 628 (Guj) (case-law 
discussed in detail with facts and decision); 

21. Sercon Pr. Ltd. v CIT, (1982) 136 ITR 881 (Guj), special leave 
petition granted by the Supreme Court: (1984) 147 im (St.) 5; 

22. CIT V Dumraon Cold Storage Refrigeration Service Pr. Ltd., 
(1983) 141 im 700 (Pat); 

23. CIT V H. V. Mungal, (1984) 145 TTR 208 (Bom); 

24. ChanduM Lallubhai v CIT, (1983) 139 im 642 (Guj); 

25. CWT V T. N. K. Govindaraju ChetHar, (1984) 149 im 588 
(Mad); 

26. CIT V LUavaH Thakorelal Patel, (1985) 152 im 565 (Guj); 

27. CIT V Amlbhai J. CMrud, (1984) 43 Cm (Bom) 338; 

28. Bhikhabhai Bechardas Patel v CIT, (1983) Taxation 68(1 )-l8 
(Guj); 

29. CWT V Tara Chand Jain, (1987) 164 im 516 (Pat); 

30. CIT V Tara Chand Jean, (1987) 164 im 520 (Pat). 

Also see, CWT v Smt. Sheela Devi, (1970) 77 im 693 (Punj); CWT v 
Sitaram N. Desai, (1977) 109 im 13 (Bom); CIT v Fagoomal Lak^uni-- 
chand, (1978) 112 im 9 (Ker); D. L. F. United Ltd. v CIT, (1986) 15S 
im 342 (Del).”. 

In the above cases, it was held, on facts, that the land was agriculturaF 
land. 

Fage 70: sectkm 2(14): 

After serial No. 8, add, — 

“9. CIT V Smt. Sarifabibi Mohmed Ibreddm, (1982) 136 im 62T 
(Guj), special leave petition granted the Supreme Court: 
(1983) 140 im (St.) 5; 

10. Anmdhati Balknshna v CIT, (1982) 138 TTR 245 (Guj), $ptcM 
leave petition dismissed by the Suprone Court: (1984) 149 PTR 
(St) 130; 

11. CWT y 7. N. K. Govindandu Chatdar, (1984) 149 im 58^ 
(Mad); 

12. Riga Setdiayyamma Gamy CIT, (1985) 156 820 (Mad), 
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special leave petition dismissed by the Supreme Court: (1983) 
141 ITR (St.) 44; 

13. M. Ramanamma v CWT, (1986) 157 ITR 555 (AP); 

14. Kalpaka Oil Mills v CIT, (1986) 160 ITR 604 (Ker); 

15. CIT V Universal Cine Traders P. Ltd., (1986) 161 ITR 696 
(Bom); 

16. Jagwansh Kumar v Union of India, (1987) 167 ITR 283 (AU). 
Also see, Sri Krishna Rao L. Balekai v WTO, (1963) 48 ITR 472 (Mys); 

CWT V Sitaram N. Desai, (1977) 109 ITR 13 (Bom); CWT v Mrs. Mary 
Rockie, (1987) 167 ITR 153 (Ker); Syed Abdul Basir v CIT, (1987) 33 
Taxman 126 (Raj).”. 

In the above cases, it was held, on facts, that the land was not agri¬ 
cultural land. 

Page 70: section 2(14): 

At the end of paragraph titled “Vires of section 2(14) (in')”, add ,— 

“The decision in Manubhed A. Sheth v ITO [(1981) 128 ITR 87 (Bom)] 
has been followed in Nadirshah Rustamji Mulla v ITO: Meherbai Nadirshah 
Mulla V ITO [(1985) 154 ITR 629 (Bom)] and has been applied in 
Sulekha Sandip Parikh v ITO [(1986) 159 ITR 775 (Bom)]. 

The Karnataka High Court, in B. S. layachandra v ITO [(1986) 161 
ITR 190 (Kam)], has agreed with the view taken by the Gujarat High 
Court in Ambalai Maganlal v Union of India [(1975) 98 ITR 237 (Guj)] 
and has expressed inability to subscribe to the reasoning and conclusion 
reached by the Bombay High Court in Manubhed A. Sheth v ITO [(1981) 
128 ITR 87 (Bom)]. Also see, CIT v B. S. Rajendrappa, (1986) 162 
ITR 666 (Karn); CIT v Smt. T. K. Sarala Devi, (1987) 167 ITR 136 
(Ker).”. 

Page 72: section 2(14): 

After serial No. IV, add, —“V. Press Communique No. CC/ITA-n/ 
5113/1301/RSP/83, dated 22nd September, 1980, which has been re¬ 
produced at Serial No. II at pages 58-60 of Authors’ “Income-tax Com- 
pemion'*, Vol 1. 

' VI. Circular No. 415, dated 14th March, 1985, which has been re¬ 
produced at page [Ixxxiv] of Authors’ “Income-tea CempaniotTr Vol 2. 

Vn. National Defence Gold Bonds, 1980: repaymerd .—^Press release in 
thk regard has been printed at (1987) 165 ITR (St) 353.”. 

Page 73: section 2(17): 

The decisibn in Heckm Engineering Co. v CIT [(1979) 120 ITR 417 
(Pat)], which has been referred to m the 'footnote markedf, has been 
aiiriii^ on another point in CIT v Heckett Engineering Co. {In^ Brandi) 
145 ITOR 514 (^^^ 
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F^e 74: seetioo 2(17): 

After line 18, orfrf,— 

“In Swedish East Asiq Co. Ltd. \ CIT [(1982) 133 ITR 407 (Cal)], a 
non-resident shipping company incorporated in Sweden was held to be a 
company for the purposes of the Companies (Profits) Surtax Act, 1964 
(7 of 1964), by virtue of the provisions of section 2(9) of Act 7 of 1964 
whereby the definition of “company” in section 2(17) of the 1961 Act 
has been incorporated in Act 7 of 1964. 

In Madhya Pradesh Financial Corporation v CIT [(1981) 132 ITR 884, 
886 (MP)], a State Financial Corporation established under the State 
Financial Corporations Act, 1951, has been held to be a “company” for the 
purposes of the levy of income-tax. The provisions of section 2(17)(/) 
read with section 2(26) (la) of the 1961 Act are apposite on the point.”. 

Page 77: section 2(17): 

Before line 11 fiom the bottom, odd,— 

“In Workmen of Associated Rubber Industry Ltd. v Associated Rubber 
Industry Ltd. [(1986) 157 ITR 77 (SC)], the corporate veil of a subsidiary 
company, which was formed as a device to reduce the gross profits of the 
parent company and thereby reducing the amount to be paid by way of 
bonus to the employees, was ignored as the same was found to have been 
accomplished .with a view to avoid welfare legislation. In taking that view, 
their Lordships relied on McDowell & Co. Ltd. v CTO [(1985) 154 ITR 
148 (SC)], wherein tax avoidance devices have been deprecated. Also see. 
Life Insurance Corporation of India v Escorts Ltd., AIR 1986 SC 1370, 
1418, 1419= (1986) 59 Comp Cas 548 (SC). 

In the facts of an earlier decision in Orissa Industries Ltd. v State of 
Orissa [(1983) Tax LR 2501 (Ori)], it was held that the doctrine of lifting 
the corporate veil was applied improperly.”. 

Page 81: section 2(17): 

At the end of paragraph titled “10. Industricd company”, add, —“In that 
view of the matter, the profits from sale of import entitlements were held 
to be attributable to the activity of the manufacture and export of carpets 
[Obeetee Pr. Ltd. v CIT, (1983) 143 ITR 793 (All). Also see, CIT v 
E. Hill & Co., (1984) Taxation 72(r)-18 (All)]. 

In the facts of the following cases, the company was held to be an 
industrial company:— 

1. Addl. CIT V Kedsi Tyre Pr. Ltd., (1981) 131 ITR 636 (Del), 
special leave petificm dismissed by tlw Supreme Court: (1983) 
144 ITR (St.) 13 [activity of retreading of tyres, held “proces¬ 
sing of goods”]. Also see, CIT V KMsi Tyre Pr. Ltd., (1982)11 
Taxman 79 (Del). 

2. CIT V Neo Pharma Pr. Ltd., (1982) 137 ITR 879 (Bom) 
[manufacturing activiQr carried on widi die help of machinery 
tak«a on hue]. 
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3. CIT V Lakhtar Cotton Press Co. Pr. Ltd., (1983) 142 ITR 503 
(Guj) [pressing of cotton by mechanical device and packing it 
into commercially acceptable bales]. 

4. G. A. Renderian Ltd. v CIT, (1984) 145 ITR 387 (Cal) (blend¬ 
ing of different qualities of tea, held amounting to processing of 
goods], 

5. CIT V Oricon Pr. Ltd., (1985) 151 ITR 296 (Bom) [some of 
the processes were got done throu^ sub-contractors. The High 
Court did not decide the question whether a construction company 
qualified to be considered as an industrial company in view of 
the limited scope of the question referred]. 

6. CIT V Datacans Pr. Ltd.. (1985) 155 ITR 66 (Kam) [a com¬ 
pany engaged in processing of datas furnished by its customers]. 

7. CIT V Bharat Ram Charat Ram Pr. Ltd., (1986) 157 ITR 199 
(Del) [assessee-company partner in a manufacturing firm, share 
income exceeding 51 per cent, of companys* total income]. 

8 . Nu-look Pr. Ltd. v CIT, (1986) 157 ITR 253 (Del) [taUoring 
cloth to the order of the customers, held constituted ‘*m£mufactur- 
ing or processing of goods”]. 

9. Shree Mulchand Co. Ltd. v CIT, (1986) 162 ITR 764 (Bom) 
[activities of the assessee in sorting out, washing, drying and blend- 

, ing wool have been held amounting to “manufacturing or proces¬ 

sing of goods”]. 

10. CIT V Kutch Oil & Allied Industries Pr. Ltd., (1987) 163 ITR 
237 (Guj) [activity of pulverising Bentonite]. 

A book-publishing company may qualify to be treated as an industrial 
company [see, circular No. 347, dated 7th July, 1982, which has been 
reproduced at serial No. IV, at pages 1605-06 of Authors’ *‘Income-tax 
Companion'*, Vol 2]. 

In the facts of the following cases, die company was held not to be an 
industrial company:— 

1. Addl. CIT V Chillies Export House Ltd,, (1978) 115 ITR 73 
(Mad) [activities carried on by the assessee, an exporter of 
chillies, such as stemming, clipirii^ and grading of chillies and 
fumigation by a contractor, held not amonntii^ to processing of 
goods]. Also see. Chillies Export House Ltd. v CIT, SLP (Civil) 
No. 9015 of 1982: (1983) 141 ITR (St.) 49. 

2. CIT V Buhari Sons Pr. Ltd., (1983) 144 ITR: 12 (Mad) [hotel 
prqiaring eatables]. 

3. lOosI^s Pr. IM. V CIT, (1985) 154 flB, 53 (Kam) [restaurant]. 

^ OeHdfISm Storttge Pr. XM. v CflP. (1985) 156 ITtt 97 (Del) 
|a o^Eupaaiy engi^^ imu^ a obld aa3«a|is]. 
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5. Golcha Properties Pr. Ud. v CIT, (1987) 166 ITR 259 (Raj> 
[company carrying activity of exhibiting films]. 

In CIT V Tiecicon Pr. Ltd.'[S.L.P. (Qvil) No. 15 of 1981; (1983) 144 
ITR (St.) 11], their Lordships of the Supreme Court have granted, by 
an order dated 9-9-1983, special leave to the Department to appeal against 
the order dated 24-2-1980 of the Bombay High Court in I.T.A. No. 3 of 
1980, refusing to call for a statement of case on the question whether the 
assessee-company, a tenant of a portion of a building and engaged in the 
business of providing air-conditioning facilities to the other tenants, was 
an industrial company liable to a lower rate of tax. 

In Nava Bharat Enterprises Pr. Ltd, v CIT [(1983) 143 ITR 804 (AP)], 
it has been held that a company which is mainly engaged in the specified 
activity contemplated by the definition clause shall be deemed to be an 
industrial company notwithstanding the fact that its income from such acti¬ 
vity is less than 51 per cent, of its total income, and that the Explanation to 
the definition clause applies only where the company is not mainly engaged 
in the specified activity but still the income attributable to the specified 
activity is 51 per cent, or more of its total income. 

Also see, CIT v Bhavnagar Bone Fertiliser Co. Ltd., (1987) 166 ITR 
316 (Guj); CIT v Micky B. (F.) Ltd., (1987) 61 CTR (Del) 181. 

Construction company, whether an industricd company ’}—^Upto assessment 
year 1983-84, a company engaged in the business of construction of build¬ 
ings has been held not to be an “industrial company” [see, CIT v Minocha 
Bros. Pr. Ltd., (1986) 160 ITR 134 (Del), special leave petition granted 
by the Supreme Court: (1986) 159 ITR (St.) 109; CIT v N.U.C. Pr. Ltd., 
(1980) 126 ITR 377 (Bom). Also see, CIT v Shah Construction Co. Ltd., 
(1983) 142 ITR 696 (Bom)]. 

However, for assessment years 1984-85 and 1985-86, a company engaged 
in the execution of a project for the construction of a building, etc., is, as 
per the definition in the Finance Act, 1984 and the Finance Act, 1985, 
also an industrial company. 

It may be noted that the Finance Act, 1986, has dispensed with a defini¬ 
tion of ‘industrial company*, as there is no special rate specified for an 
indusUial company as sudi. Instead, special rates have been specified for 
an investment company and a trading company.**. 

At the end of paragraph titled “11. investment company”, add ,— 
definition of the expression “investment company’* has been coined in sec¬ 
tion 2(7) (d) erf the Finance Act, 1986, for the purposes of section 2 mid 
the First Schedule to that Act, whereby rates of tax have been prescribed, 
inter tdia, for companies. 

Page 92: aecthm 2(17>t 

At the Old of paragraph tided “M. TrdeUng company'', add ,— ^“A defi- 
nitiem bf ihe cnqiiesskm *Hiadihg has been ooii^ in section 2(7) 

{$) oi die Furnace Act, 1986, fenr (he pnrpotes of aMtkm 2 and the First 

IT v-7-^2 
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Schedule to dtat Act, whereby rates of tax have been prescribed, inter dia^ 
for companies.”. 

Page 93: secdon 2(19): 

After line 26 from top, add ^— 

“For and from assessment year 1984-85, profits derived by a primary 
co-operative society from the business of supplying oilseeds, fruits or vege-, 
tables raised or grown by its members to a federal co-operative society 
engaged in the business of supplying oilseeds, fruits or vegetables or to 
Government or a local authority or to a Government company as defined 
in section 617 of the Companies Act, 1956, or a statutory corporation 
which is engaged in supplying oilseeds, fruits or vegetables to the public 
are exempt from income-tax in their entirety.’’. 

Page 85: section 2(19): 

After line 16 from top, add ,— 

“In case of co-operative societies, the rates of income-tax for assessment 
years 1982-83 to 1988-89 are the same as for the assessment years from 
1970-71 to 1981-82 as stated above. 

The amount of income-tax computed at the rates hereinbefore specified 
is to be increased by a surcharge for the purposes of the Union calculated 
at the rate of 10 per cent, for the assessment years 1982-83 and 1983-84; 
and at the rate of 12.5 per cent, for assessment years 1984-85 and 1985-86. 
The levy of surcharge has been discontinued f6r assessment years 1986-87 
to 1988-89.”. 

Page 87: section 2(22): 

Before the paragraph titled “Dividend, ordinary meardng*\ add ,— 

**Strict construction needed.—^Under section 2(22), certain amounts, which 
are actually not distributed as dividends, are also brought within the net 
of dividends. Therefore, that section must Receive a strict interpretation 
{CIT v Martin Bum Ltd., (1982) 136 ITR 805, 815 (Cal)].”. 

Pages 90-91: section 2(22): 

On the point, whether capital gains form part of the “accumulated profits”, 
reference may also be made to CIT v R. Ddmia [(1987) 163 ITR 519 
(Del)]. 

Page 92: section 2(22): 

After line 2 from tq>, add ,— 

“Similarly, any distribution, etc., made to a shareholdjcr of. a company 
of the amount attributable to compensation for acquisition/sale price for 
sale of, agriculture land, vriien such land was expressly eamjuded h^om die 
definition ai “capital asset” in section 2(14), cannot be treated to be tax-* 
l^ras^deemed ^indend. This is sp because theif, any».embe(^ in 
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.such compensation or sale price could not fonn part of “accumulated profits” 
ISmt. Chechamma Thomas v C/r, (1986) 161 ITR 718 (Ker)].”. 

Page 93: sectlou 2(22): 

After the paragraph titled ’’"Depredation reserve, if ‘accumulated pro¬ 
fits"?', add,— 

“In C/r V Jaldu Rama Rao [(1983) 140 ITR 168 (AP)], the deprecia¬ 
tion fund has been held not to form part of ‘accumulated profits'. 

Building reserve fund forms part of ‘accumulated profits’. —^Unlike a de¬ 
preciation fund, a building reserve fund created from out of the profits has 
heen held to form part of ‘accumulated profits’ [CIT v Jaldu Rama Rao, 
(1983) 140 ITR 168 (AP)],” 

Page 101: section 2(22)(c): 

At the end of the paragraph titled “’Attributable to the accumulated pro¬ 
fits of the company", add ,— 

“In CIT V Martin Burn Ltd. [(1982) 136 ITR 805 (Cal)], the assessee 
company held shares in an electricity supply company ‘U’. U’s undertaking 
was handed over to the State Boardi and it went into liquidation. The 
OflScial Liquidator of U Co. received compensation from the State Govern¬ 
ment. The quantum of such compensation was determined after deducting 
the amounts standing to the credit of three special reserve accounts. Out 
of such compensation received, the Official Liquidator made distribution, 
inter alia, to the assessee-shareholder. The question arose whether the 
amount so received by the assessee was assessable as deemed dividend under 
section 2(22) (c). It was held that in view of the fact that the three re¬ 
serves were deducted before the compensation was ascertained and paid, 
the amount received by the assessee was not assessable as deemed dividend.”. 

Page 104: section 2(22)(e): 

Before the paragraph titled “Legal fiction", add ,— 

“Scope of section 2(22) (e) widened. —^As a result of the amendment made 
in section 2(22) (e) by the Finance Act, 1987, the scope of the provisions 
of section 2(22) (e) has been widened with effect from 1st April, 1988, 
i.e., for and from assessment year 1988-89. 

Upto assessment year 1987-88, section 2(22) (e) has application, on ful¬ 
filment of all other conditions, in relation to any payment, by a closely-held 
company, of any sum hy way of advance or loan to a shareholder, who 
has a substantial interest [as defined in section 2(32)] in the company. 

For and from assessment year 1988-89 that secti<m 2(22) (e) shall have 
application, on fulfilment of all otiier conditions, in relation to any pay¬ 
ment, by a closely-held company, of any sum by way of advance or loan 

—a shareholder, who Is the beneficial owimr of shares (not being shares 
entitled to a fixed rate of dividend whether with or without a ri^t 
to partic^tate in profits) bidding imst less than kO per cent of the 
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—any concern [as defined in Explanation 3(a) to section 2(22)] in 
wUch such shareholder is a member or a partner and in which he 
has a substantial interest [as defined in Explanation 3(h) to section 
2(22)/in section 2(32)] 

Page 105: section 2(22Ke): 

At the end of line 8 from top, add ,—^“Also see, CIT v Mother India 
Refrigeration Industries Pr. Ltd.: Hindustan Vacuum Glass Ltd. v CIT,. 
(1985) 155 ITR 711, 718 (SC); CIT v Bharat Lines Ltd., (1986) 159 ITR 
541 (Bom); M. D, Jindal v CIT, (1987) 164 ITR 28 (CJal).” [holding 
that legal fictions are created only for some definite purpose hnd these must 
be limited to that purpose and should not be extended beyond that legitimate 
field]. 

Page 106: section 2(22)(e): 

Before the paragraph titled ‘The mischief sought to be cured by section 
2(22) (e)”, odd,— 

“In the facts of CIT v Sohardal Jajodia [(1987) 164 ITR 626 (Cal)], 
it has been held that there was sufficient material before the Tribunal to- 
come to the conclusion that no payment had been made by the closely- 
held company to the assessee. Therefore, the provisions similar to section 
2(22) (e) were not attracted.”. 

Page 108: section 2(22)(e): 

In Une 9 from top, after “76 ITR 369, 377 (Bom)]”, odd,—“Also see, 
CIT V Mrs. Maya B. Ramchand, (1986) 162 ITR 460 (Bom).” [holding, 
that the computation of the amount of deemed dividend is to be made on 
the basis of company’s accumulated profits on each day a loan or advance 
to the assessee was made]. 

Page 109: section 2(22)(e): 

Lines 6 and 7 from top: For “(1981) 21 CTR (Raj) 104”, read “(1981) 
132 ITR 806 (Raj); R. B. Seth Ram Rattan v CIT, (1985) 156 ITR 612 
(Dej)” [holding that a shareholder in section 2(22) (e) means the regis¬ 
tered shareholder]. 

P%e 110: section 2(22Ke): 

Alter the paragraph titled **Loan—connotation of*, add ,— 

“In the facts of CIT v P. Sarada [(1985) 154 ITR 387 (Mad)], the 
excess withdrawals made by the assessee, a siffistantial shareholder of a 
closely-held company, from that company were held to be treated as loan 
QC advance by the company to the assessee so as to attract the deeming 
provisions of section 2(22)(e).”. 

POftUliaectlosi 2(22K^i 
Altar the paragra^ titled **Advancef*, addrr^ 

“In the Dkdomoy for Accounts by Eric L. Killer <5th Edition), the 
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expression ‘advance* has been defined as payment of cash or the transfer of 
jgoods for which accounting must be render^ by the recipient at some later 
date. In Af. D. Jindd v CIT [(1987) 164 ITR 28 (Cal)], the facts were 
broadly as follows: A closely-held company, wherein the assessee was having 
a substantial interest, supplied to the assessee iron rods for the construc¬ 
tion of a building owned by the assessee jointly with his wife and his two 
minor sons. The price of the said iron rods was adjusted against earnest 
money in respect of sale, in future, of certain flats by the assessee to the 
said company. It was held, on facts, that there was an advance made by the 
company to the assessee by way of transfer of goods. That by such transfer, 
a benefit has accrued to the assessee. Therefore, the Tribunal was held justi¬ 
fied in coming to the conclusion that the provisions of section 2(22) (e) 
were attracted.”. 

Page 112: section 2(22)(iii): 

At the end of the page, add ,— 

“The statutory provisions of sub-clause (iii) of section 2(22) require 
a set-of! to be made by the company in respect of deemed dividends under 
section 2(22) (e) and this set-off can only be against some amount receiv¬ 
able by the company from the assessee-shareholder in whose hands such 
deemed dividends have been so treated. If by the time company pays actual 
dividends, there remains nothing payable by the assessee-shareholder in 
respect ot the loan or advance as contemplated by section 2(22) (e), there 
can be no occasion for the company to set-off the amount of actual divi¬ 
dend against such loan or advance. In such circumstances, the ass^see- 
shareholder is not entitled to the set-off of deemed dividends under section 
2(22) (e) against dividends actually declared and paid [L. P. Badiam v 
CIT, (1985) 154 ITR 204 (Bom)].”. 

Page 115: section 2(31): 

In line 6 from top, after “95 ITR 130 (AP)”, add,—Sham Narain v 
ITO, (1981) 131 ITR 105 (Del); CIT v Khalid Mehdi, (1987) 165 ITR 
685 (AP)” [holding that after making assessments of members of an asso¬ 
ciation of persons, the Income-tax Officer cannot assess the association of 
person as a separate entity]. 

PBge 116: section 2(31): 

In line 17 from top, after “128 ITR 39 (Cal)” add,—Venkatakrishna 
Rice Co. V CIT, (1987) 163 ITR 129 (Mad)” [holding that the option to 
assess mther the association of pmsons as such or the individual members 
separately continues under the 1961 Act provisions]. 

Page 116: sectkw 2(31): 

In line 24 friftn top, after “121 ITR 604 (Del)”, add,—Chmtdiy Bran. 
V C/7, (1986) 158 ITR 224 (AP), special leave petitimi dismissed bf the 
Supreme Court: (1986) 155 HR (St) 65; M.K. Dor v CiT, (1982) 138 
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ITR 801 (All)” [holding that there is no bar under .the provisions of the 
1961 Act against assessing an association of persons even though its members, 
had already been assessed separately]. 

hige 117; section 2(31): 

In line 2 from top, after “109 ITR 92 (Punj)”, add,—Sudsons Con¬ 
struction Co. V Addl. CIT, (1983) 140 ITR 634 (Del) [holding that an 
assessment on an unregistered firm is valid even though the partners of the 
firm had been separately assessed earlier]; CIT v Chandigarh Bottling Co., 
(1986) 160 ITR 780 (Punj) [holding that because of the fact of prior 
completion of individual assessment of a partner, the firm has to be granted 
registration]. 

However, in CIT v V. H. Sheth [(1984) 148 ITR 169 (Bom)], it has 
been held that once- the assessment of a partner or a member of an asso¬ 
ciation has been made by taxing directly his proportionate share from the 
firm or association, the Income-tax Officer is precluded from assessing the 
firm in the status of an unregistered firm or an association of persons. In 
taking that view, the Bombay High Court has relied on a departmental 
circular dated 24th August, 1966, which clarified that although the Supreme 
Court decision in CIT v Murlidhar Jhawar and Purna Ginning and Pressing 
FcKtory [(1966) 60 ITR 95 (SC)] was under the 1922 Act, the Board 
was advised that it would equally apply to assessments made under the Act. 
Also see, Narnauli Jewel Corporation v CIT, (1987) 163 ITR 293 (Raj).”. 

Page 117: section 2(31): 

After line 15 from top, cu2d ,— 

"Assessment in a different status possible. —^The Income-tax Officer can 
assess a person in a status other than the one in which the assessee had 
filed his or its return if the facts and circumstances so require. If the 
assessee be aggrieved of the assessment in that status, he or it can file an 
appeal against the order challenging his or its status [Munilal Shivnarain 
Kothari v CIT, (1984) 149 ITR 567 (Raj)]. 

Assessment to be nmde in the hands of a person to whom the income be¬ 
longs. —In the facts of CIT y Standard Mercantile Company [(1985) 153 ITR 
105 (Pat)], the income from a particular business was held not assessable 
in the hands of the assessee-firm. However, such income was held to belong 
to and be assessable in the hands of one of the partners of that firm in his 
individual capacity [CIT v Vasudeo AgarwaJ, (1986) 160 ITR 906 (Pat)]. 

The decision in CIT v Standard Mercantile Company [(1985) 153 ITR 
105 (Pat)], has been followed in CIT v Standard Mercantile Comparty 
[(1987) 61 CTR (Pat) 60]. 

Amessaunt of a meadvar/partnor posrible even fliong)i the AOP/fiim has 
not been as8es8ed.^The mw fact that the association of persons itself has 
not been assessed as such cannot stand in the way of every member of 



S. 2(31 )j HINDU UNDIVIDED FAMILY 


5907 


the association being assessed in respect of his share of the income [Kcdlask 
Lamba v CIT, (1986) 157 ITR 266, 268 (Del)]. 

Similarly, a partner can be assessed on his share income from a firm 
even if the firm itself has not been assessed [CIT v Smt. Rani Lolita Rajya 
Laxmi, (1986) 159 ITR 186 (Pat)].”. 

Page 122: section 2(31): 

Lines 12 and 13 from top: The decision in Ram Swamp Kaushal v 
Union of India [(1981) Tax LR 9 (All)] has also been reported at (1983) 
139 ITR 887 (All). 

After line 16 from top, add ,— 

*Meniber of specified HUF, what it includes?—^The expression “member”, 
in the context of Hindu undivided families, includes any member, whether 
male or female and not necessarily a coparcener. In that view of the matter, 
a Hindu undivided family having even one female member with indepen¬ 
dent taxable income is to be charged to income-tax at the higher rate 
prescribed in that behalf [5. Venka Reddy v CIT, (1986) 157 ITR 489 
(AP); Premchand v CIT, (1984) 148 ITR 440 (AP). Cf. S. Venka Reddy 
V CWT, (1986) 159 ITR 683 (AP); /4. Viswanatha Thevar v CWT, (1986) 
157 ITR 819 (Mad); S. Goped Reddy v CWT. (1985) 22 Taxman 279 
(AP); K, Ramana Reddy v CWT. (1986) Tax LR 1384 (AP)].’. 

Page 125: section 2(31): 

At the end of line 8 from top, add ,—“The Hindu law applies to the 
Sikhs as well [CWT v Sardar Surjit Singh. (1982) 138 ITR 186, 191 
(Cal)].”. 

Page 125: section 2(31): 

At the end of the paragraph titled ‘'Community of interest and unity of 
possession essential", add ,— 

“The essence of a coparcenary under the Mitakshara School of Hindu 
Law is community of interest and unity of possession. A member of joint 
Hindu family has no definite share in the coparcenary property, but he has 
an undivided interest in the property which is liable to be enlarged by deaths 
and diminished by births in the family. An interest in the coparcenary pro¬ 
perty accrues to a son from the date of his birth. His interest will be equal 
to that of his father [Thamma Venkata Subbamma v Thamma Rattamma, 
AIR 1987 SC 1775, 1777].”. 

Page 126: section 2(31): 

After the paragraph titled “ ‘Creation* of a HUF ... add ,— 

“A Hindu undivided family with all its incidents is a creature of law and 
cannot be created by act of parties. It is wider than a Hindu coparcenary 
[CIT vP. N. Talukdar. (1982) 135 ITR 628, 638 (Cal)]. 

A legei entity ,—^Excepting in certain special statutes and in certain 
spedd circumstances, the law recognises a joint family as a legal entity. 



5908 


INCOME-TAX LAW* VOL. 7 [S. 2 ( 31 ) 


■although acting through its karta. There is no bar to a jdnt family being 
treated as an entity in itself for comm^cial dealings and other purposes. 
There is no legal objection to the joint family being treated as a person 
(r. M. N. M, Somasundara Nadar Sons v C/T, (1982) 137 ITR 815, 817-8 
(Mad); Venkatesh Emporium v CIT, (1982) 137 ITR 593 (Mad)].”. 

Page 129: section 2(31): 

After line 2 from top, add ,— 

"Fusion of bigger HUF into a smailor HUF.—See, at page 3371 of 
Vol. 4.”. 

Page 129: section 2(31): 

Lines 15-16 from top: ITie decision in CIT v Daljit Singh [(1980) 15 
CTR (Punj) 260] has also been reported at (1981) 131 ITR 719 (Punj). 

Lines 29-30 from top: The decision in CGT v R. M. D. M. Ranganathan 
Chettiar [(1980) 19 CTR (Mad) 221] has also been reported at (1982) 
133 ITR 890 (Mad). Also see, Rai Satya Vrata v CIT, (1983) 141 ITR 
634 (All). 

Page 130: section 2(31): 

In line 6 from top, after “124 ITR 844, 851 (Mad)”, add,—“Also see, 
Gangadhar Narsingdas Agrawal v CIT, (1986) 162 ITR 320 (Bom).”. 

Page 130: section 2(31): 

For the paragraph titled “Gift of undivided coparcenary interest, sub¬ 
stitute ,— 

“Gift of undivided coparcenary interest. —^A gift by a coparcener of his 
undivided interest in the coparcenary property is void. The reason as to why 
a coparcener is not entitled to alienate his undivided interest in the copar¬ 
cenary property by way of gift is that an individual member of the joint 
Hindu family has no definite share in the coparcenary property. By an 
■alienation of his undivided interest in the c^arcenary property, a copar¬ 
cener cannot deprive the other coparceners of their right to the property. 
The object of this strict rule against alienation by way of gift is to maintain 
the jointness of ownership and possession of the coparcenary property. It is 
true that there is no specific textual authority proUbiting an alienation by 
^t and the law in this regard has develt^ed gradually, but that is for the 
purp(»e of preventing a joint Hindu family from being disintegrated. The 
rigour of this rule against alienation by gift has been to some extent relaxed 
by the Hindu Succession Act, 1956. Section 30 of that .Act permits the dis¬ 
position by way of will of a male Hindu in a Mitakshara coparcenary 
property. 

^en it is said that a gift of an imdivided share is void it does not mean 
that it is void only in the sense that it is not bindiiig cm the other coparceners 
and not void in the sense that it is a nuUi^. 

It ii, howevn, a settled law that a coparcener can make a gift of his 
ntkdiviided intetest in Urn coparcenary prc^ierty to another coparcener or to 
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a stranger with the prior consent of all other coparceners. Such a gift would 
be quite legal and valid [Thamma Venkata Subbamma v Thamma Rattamma, 
AIR 1987 SC 1775, 1778, 1779, 1^80]. In taking the above view, the 
Supreme Court has affinaed (though on different ground) Thamma Rattamma 
V Thamma Venkata Subbamma [AIR 1973 AP 226] and ovenmled Surya- 
kantam v Suryanarayanamurthy [AIR 1957 AP 1012]. In the facts of the 
Supreme Court case, it has been held that although the gift was ostensibly 
in favour of the brother, but really the donor meant to relinquish his interest 
in the coparcenary in favour of the brother and his sons. The gift was, 
therefore, valid construing the same as renunciation or relinquishment by 
the donor of his interest in the coparcenary, and, accordingly, the consent 
of the other coparceners was immaterial. 

In view of the above Supreme Court ruling, the decision in CED v Estate 
of Late M. V. K. Papa Rao [(1981) 128 ITR 813 (AP)] is not accurate on 
the point. 

The provisions of section 30 of the Hindu Succession Act, 1956, are 
confined only to testamentary dispositions and do not cover dispositions by 
way of gifts inter vivos [see, CWT v Sampatrai Bhutoria & Sons, (1982) 137 
ITR 868 (Cal); S. V. Sundaresan v AGED, (1983) 144 ITR 916 (Mad)].”. 

Page 132: section 2(31): 

At the end of line 9 from top, add, —“The beneficient provisions con¬ 
tained in section 14(1) are not violative of Articles 14 and 15(1) of the 
Constitution [Partap Singh v Union of India, AIR 1985 SC 1695]. 

On an analysis of section 14(1), it is evident that the Legislature has 
abolished the concept of limited ownership in respect of a Hindu female 
and has enacted that any property possessed by her would thereafter be 
held by her as a full owner. Section 14(1) would come into operation 
if the property at the point of time when she has an occasion to claim or 
assert a title thereto. Or, in other words, at the point of time when her 
right to the said property is called into question. The legal effect of section 
14(1) would be that after the coming into operation of the Act there 
would be no property in respect of which it could be contended by any 
one that a Hindu female is only a limited owner and not a full owner 
[Jagannathan Pillai v Kunjithapadam Pillai, AIR 1987 SC 1493, 1496 
(SC)]. In that case, a Hindu female acquired a property by reason of the 
death of her husband before the date of commencement of the Hindu Succes¬ 
sion Act, 1956 (i.e., before 17-6-1956). The widow transferred that pro¬ 
perty in favour of an alienee by a registered document executed prior to 
17-^1956. That property was retransferred to her by the alienee after 
17-6-1956. It was held by the Supreme Court that the retransfer, in effect, 
obliterated the initial transfer. Therefore, in view of the provisions of sec¬ 
tion 14(1) of that Act, on the date on which the retransfer took place, 
she became pomessed of die prt^erty subsequrait to 17-6-19S6 and she 
became the full and absolute owner al dim property. In so holding, the 
view taken in ChUmtUuAtmdtd Gtmndan v That^i Goundan, AIR 1965 
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Mad 497; Teja Smgh v Jagat Singh, AIR 1964 Punj 403; Ramgowdet 
Aunagowda v Bhausaheb, AIR 1927 PC 227 and Bai Chantpa v Chandredumta 
Hiralal Dahyabhm Sodagar^ AIR 1973 Gtij 227 has been approved and 
the view taken in Ganesh Mahanta v Sukria Bewa, AIR 1963 Ori 167 and 
Medicherla Venkatarathnam v Siddani Palamma, (1970) 2 Andhra WR 
264 (AP) has been overruled. 

Section 14(1) has also been interpreted in CWT v Bcdijepalli Sridevamma, 
(1987) 165 ITR 167 (AP); CIT v Harish Chand Golcha, (1987) 167 
ITR 101 (Ra.}) ; State of Kerala v K, P. Gopal, (1987) Tax LR 631 (Kcr).”. 

Page 133: section 2(31): 

Lines 5-7 from the bottom: The decision in Gurupad Khandappa Magdum 
V Hirabai Khandappa Magdum [AIR 1978 SC 1239] has also been re¬ 
ported at (1981) 129 ITR 440 (SC). That decision has been distinguishea 
in State of Maharashtra v Narayan Rao Sham Rao Deshmukh [AIR 1985 
SC 716= (1987) 163 ITR 31 (SC)] wherein it has been held that the 
decision in Gurupad’s case [129 ITR 440] has to be treated as an author!^ 
for the position that when a female member who inherits an interest in 
the joint family property under section 6 of the Hindu Succession Act files 
a suit for partition expressing her willingness to go out of the family she 
would be entitled to get both the interest she has inherited and the share 
which would have been notionally allotted to her, as stated in Explanation I 
to section 6 of that Act. But it cannot be an authority for the proposition 
that she ceases to be a member of the family on the death of a male 
member of the family whose interest in the family property devolves on 
her without her volition to separate herself from the family. 

The proviso to section 6 of the Hindu Succession Act does not come 
into operation where there was no coparcenary in existence at the time 
of the death of the male member {CED v Smt. S. Harish Chandra^ (1987) 
167 ITR 230 (All)]. 

Page 135: section 2(31): 

After the third line from top, add ,— 

**Adoption made on or after 21-12-1956 by the widow does not divest 
her of the inheritance, etc., already v^ed in her.—After the coming into 
force of the Hindu Adoptions and Maintenance Act, 1956, with effect from 
21st December, 1956, the full ownership conferred on a Hindu female 
under section 14(1) of the Hindu Succession Act, 1956, is not defeasible 
by the adoption made subsequent to 21-12-1956 by her to her deceased 
husband [Punithavathi Ammal v RamaUngam, AIR 1970 SC 1730] 

In Smt, R. Rafathy Ammal v CWT [(1987) .164 ITR 605 (Mad)], the 
assessee, in October, 1962, inherited certain properties on the death of her 
husband as his sole heir. On 14-12-1969, the asse^ee adopted a minor' 
child. For the assessment year 1970-71, she claimed tiie status, of Hindu 
undivided family in respect of such property. It was held that by virtue of 
sectiiOii 14 of Hindu Succession Act, she became the absolute owner' 
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of such property which could not be divested as a result of the subsequent 
adoption, llierefore, the status could not be taken as that of HUF. 

According to old Hindu law texts as interpreted by courts, on adoption 
by a Hindu widow, the adopted son acqpired all the rights of an aurasa son, 
and those rights related back to the date of the death of the husband 
[Srinivas Krishnarao Kongo v Narayan Devji Kongo, AIR 1954 SC 379]. In 
such cases, the estate held by the widow was a defeasible estate [Krishna- 
murthi v Dhruwaraj, AIR 1962 SC 59]. 

The nature, character uid concomitants of stridhan.—^The position of 
stridhan of a Hindu married woman’s property during coverture is absolutely 
clear and unambiguous; she is the absolute owner of such property and can 
deal with it in any manner she likes—she may spend the whole of it or 
give it away at her own pleasure by gift or will without any reference to 
her husband. Ordinarily, the husband has no right or interest in it with 
the sole exception that in times of extreme distress, as in famine, illness or 
the like, the husband can utilise it but he is morally bound to restore 
it or its value when he is able to do so. It may be further noted that this 
right is purely personal to the husband and the property so received by him 
in marriage cannot be proceeded against even in execution of a decree for 
debt. Neither section 27 of the Hindu Marriage Act, 1955, nor section 14 
of the Hindu Succession Act, 1956, goes to the extent of providing that the 
concept of stridhan is abolished or that a remedy under the criminal law 
for breach of trust has been taken away. All that the said two sections 
provide is that if the husband refuses to return the stridhan property of his 
wife, it will be open to the wife to recover the same by a properly con¬ 
stituted suit. 

The mere factum of the husband and the wife living together does not 
entitle either of them to commit a breach of criminal law and if one does, 
then he/she will be liable for all the consequences of such breach. Further, 
it is neither appropriate nor apposite to import the concept of partnership 
into the relationship of husband and wife for the simple reason that the 
concept of partnership is entirely different from that of the husband's keep¬ 
ing the stridhan in his custody. A pure and simple entrustment of stridhan 
without creating any right in the husband excepting putting the articles in 
his possession does not entitle him to use the same to the detriment of his 
wife without her consent. The husband has no justification for not return¬ 
ing the said articles as and when demanded by the wife. If he refuses to 
do so,‘ the wife can lodge a complaint against him under sections 405/406 
of the Indian Penal Code [Pratibha Rani v Sura} Kumar, (1985) 155 ITR 
190, 195, 198, 200, 201, 203 (SC)].”. 

Page 135: section 2(31): 

After ‘129 ITR 755 (Punj)’ in fine 30 from top, <!<«,—“; Shrivallabhdas 
Moddni v C/I’, (1982) 138 ITR 673 (MP); Staie of Tanul Nadu v P. Oanesa 
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VdayoTf (1987) 63 CTR (Mad) 217” [on the subject **Sm^e male member^ 
income whether of a HUjh’*]. 

In CIT V Shankar Lai Budhia [(1987) 165 ITR 380 (Pat—FB)], it has 
been held that the status of an individual (male) assessee governed by 
Hindu law would not change to that of a Hindu undmded family under 
the Income-tax Act automatically on his marriage. 

Page 136: section 2(31): 

Lines 4-9 from top: For the portion beginning with ‘The property of a 
Hindu undivided family’ and ending with ‘129 ITR 755 (Punj)]’, read,— 
'“Thus, a coparcener along with his wife can constitute a Hindu undivided 
family in respect of property received on the partition of a bigger Hindu 
undivided family even though he had no son [CIT v Krishna Kumar, (1983) 
143 ITR 462 (MP—FB); Kishanlal Moolchand v CIT, (1987) 166 ITR 
449 (MP)J. On the other hand, if at the time of partition, the coparcener 
was an unmarried person, he cannot be said to constitute a Hindu undivided 
family even along with his subsequently married wife in respect of income 
from such property. In CIT v Vishnukumar Bhcdya 1(1983) 142 ITR 357 
(MP), special leave petition granted by the Supreme Court: (1984) 146 
ITR (St.) 187], the assessee, who was then unmarried, received certain 
assets on the partition of the Hindu undivided family. He got married later 
on. He claimed the status of HUF for post-marriage period in respect of 
the assets so received on partition. It was held that when the property 
was received by the assessee on partition, he was a single member and 
•did not constitute a family. His status then was that of an individual. The 
fact of his marriage did not alter the position. In the absence of a son 
the personal law of the assessee regards him as the individual owner of 
the assets so received by him on partition and the income therefrom as his 
individual income. In taking that view, the Madhya Pradesh High Court 
has dissented from the view taken by the Allahabad High Court in Prem 
Kumar v CIT [(1980) 121 ITR 347 (All)], which had held that once the 
sole coparcener later got married, a Hindu undivided family came into 
existence and the income from such property had to be assessed in the 
hands of the undivided family consisting of himself and his wife. 

In Kundan Lai v CIT [(1981) 129 ITR 755 (Punj)], the bigger Hindu 
undivided family consisted of one K, his wife, his three sons and a daughter. 
On partitions ^ected from time to time, all the three sons got separated. 
It WM held that the property ld!t in the hands of K did not change its 
chuacter as HUF property merely because all the sons had left the co- 
paroenaiy and he was left with his wife and daughter which constituted a 
landly.”. 

riige 137: sedhHi 2(31): 

In line 5 from thn bottom, after “(1) above stated.*', add, —^**71118 prin- 
Ctple has been igiplied in CTT v M. Batasubramardam E(1981^ 132 ITR 529 
in abat case, out of his seU-acquired prpp^ the father made a 
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gift to his uiunariied son for holding the same for the benefit of his family 
after marriage. The assessee married and had begotten a daughter. It was 
held that the income from the gifted property was assessable in son’s hand 
in the status of an individual till such time as he begot a son. The prin¬ 
ciple, in Surfit Lai Chhabdifs case [(1975) 101 ITR 776 (SC)] has also, 
been applied in CIT v Rajeshwari Prasad [(1987) 166 ITR 789 (Pat)].”- 

Page 139t section 2(31): 

In line 11 from top, after “(1981) Taxation 60(3)-*85 (Mad)”, add,—x- 

CIT V Mahendra Jadhavji, (1984) Taxation 75(l)-26 (Bom)”. 

Page 144: section 2(31): 

After line 9 from top, add ,— 

“In the facts of the following cases, the income was held assessable in 
the status of individual and not that of Hindu undivided family:— 

(1) CIT \ Bhai Trilochan Singh, (1981) 132 ITR 523 (Del) [remu¬ 
neration received by the karta as a director of a company in which 
funds of the Hindu undivided family were invested for purchase 
of shares]. Also see, Rajeshwar Pershad v CIT, (1982) 138 ITR 
771 (Del); CIT v V. S. Thyagaraja Mudaliar, (1983) 140 ITR 
128 (Mad); CIT v G. V. Rathaiah, (1986) 159 ITR 945 (AP); 
Pannalal Kothari v CIT, (1986) 162 ITR 158 (Raj). 

(2) CIT V Maharaja Chintamani Saran Nath Sahdeo, (1982) 133 ITR 
658 (Pat) [salary earned as a member of Legislative Council by 
an holder of an impartible estate]. 

(3) Laxman Das v CIT, (1982) 138 ITR 628 (All) [r^uneration 
received by the karta for managing the business of the firm wherein 
he was a partner representing his family]. Also see, CIT v Atma 
Ram Budhia, (1984) 146 ITR 240 (Pat—FB); CIT v Shri 
Surendra Mardlal Mehta, (1985) 154 ITR 264 (Mad); CIT v 
Dwarka Prasad, (1985) 154 ITR 887 (Pat); CIT v Chandradip 
Narmn Bararia, (1985) 156 ITR 658 (Pat); CIT v iC. V. Soma- 
sundarem, (1986) 160 ITR 404 (Mad); Madan Mohan v CIT, 
(1986) 160 ITR 450 (Punj). 

(4) CIT V Basant Singh, (1983) 140 FIR 937 (FWnj) [income earned 

on die amount falling to die share of the wifie ^ karta at the 
time <di partitimi cd the family property, or on the amount kept 
apart for marriages of the daughters]. 

(5) CWT V Smt. 7. Yasodamma, (1984) 146 ITR 445 (AP) [pro¬ 
perty received die assessee (widowed dau^ter-in-law) at a 
parddon taking ^toe after coining into force the Hindu Succes¬ 
sion Act between herself and her fadier-jn4aw]. 

(6) CIT V K. Satyanamyan Marty, (1984) 147 ITR 140 (Ori) [parti¬ 
tion of HUP feoperties ^ be twe en the karat and Ms sons, no evid¬ 
ence to the dEect that any ahaw laai dBotMMf td JQsmi'k wife. 
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Hdd, the income from property allotted to die karta has to be 
assessed in his individual status]. 

(7) CIT V Dhanruunal, (1984) 148 ITR 141 (MP) [where, on parti¬ 
tion, the karta as well as his wife are separately allotted their 
shares in the family property, each is to be separately assessed 
in individual capacity]. Also see, Jeetmal Nagri v CWT, (1984) 
148 ITR 139 (MP); CIT v K. Dhannamal, (1986) Taxation 
82(3)-l (MP). Contra: Prem Chand v C/T: Sardarilal v C/T, 
(1984) 148 ITR 440 (AP). 

<8) T. Ram Dulari v CIT, (1980) 150 ITR 569 (Del) [income from 
property inherited by the widow having no issue]. 

(9) CIT v L. Balasubramaniam, (1985) 153 ITR 696 (Mad) [grand¬ 
father purchased certain properties in the joint names of his three 
grandsons. Later, the properties were partitioned amongst the 
three grandsons. Held, each grandson was assessable in his indi¬ 
vidual capacity in respect of the income from property(ies) 
allotted to him]. 

<10) CIT V /. K. K. Sundararajan, (1986) 160 ITR 370 (Mad) [karta 
partner in a firm representing his family consisting of himself and 
his minor son. On and from the date of partition, the investment 
in the firm was held to belong to the separated members as 
tenants-in-common and the share income from the firm was held 
assessable separately in the hands of each of the members]. Also 
see CWT v /. K. K. Angappa Chettiar, (1979) 116 ITR 456 
(Mad). (Tf. CET v Baldeo Dass Rameshwar, (1985) 22 Taxman 
145 (Raj). 

<11) Bhagwant P. Sulakhe v Digambar Gopal Sulakhe, AIR 1986 SC 79 
[remuneration received by a coparcener, who was appointed as a 
managing director of a company not in consideration of moneys 
invested by the family in the company but in view of the services 
rendered by the coparcener]. 

(12) CIT v Virendra Kumar Gupta. (1987) 65 CTR (All) 87 [share 
ixicome from a firm has bemi held to be assessable individually in 
the hands of the respective members after a partial partition of 
the capital invested in the firm has already been recognised by the 
lncome*4ax Officer]. 

Also see, CIT v Kmnal Kumar, (1986) 26 Taxman 140 (MP). 

In the facts of the following cases, the income was held to be assess¬ 
able in the status of Hindu undivided family:*— 

(1) GtMnd Sharon v CIT, (1982) 133 ITR 225 (Raj) [income from 
business cniginally started by one of the coparceners with the 
funds belonging to the family}. Also see, CIT v Df. Gurbux Singh, 
(1983) 139 riR 220 (Dei). 

.<2) F. M. Sfmklo V CIT, (1982) 138 TTR 368 (Bom) [income from 
bnsineiB oerried on by the karta ami’ fate brothei; funds whereto 
, lapie etippiied bji the family}. * 
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(3) Arvind ChanduUd v C/r, (1983) 140 ITR 241 (Guj) [income 
from property received under a family arrangement by a copar¬ 
cener living with his widowed mother]. 

(4) CIT V K. S. Subbiah Pillai. (1984) 147 ITR 87 (Mad) [income 
from property acquired out of joint family funds. Also, remune- 
ratiou and commission received by the karta as the managing 
director of a private company floated with HUF funds]. 

(5) Maliarajat^raj Himmat Singhji v CWT, (1984) 150 ITR 416 
(Raj) [barring the deeming provisions as contained in section 
27(ii) of the Income-tax Act, 1961, and section 4(6) of the 
Wealth-tax Act, 1957, the property comprised in an impartible 
estate is, ordinarily, to be regarded as property of the Hindu un¬ 
divided family of the holder]. Also see, Thakur Gopal Singh v 
CWT, (1975) 99 ITR 354 (Raj); CWT v H. H. Maharaja 
Mayurdhwaj Singhji, (1982) 136 ITR 278 (Bom); Bhawani Singh 
V CED, (1984) 147 ITR 29 (Raj); CWT v Thakur Bhairon 
Singh, (1984) 147 ITR 32 (Raj); CWT v Thakur Laxman Singh. 
(1984) 150 ITR 421 (Raj). 

(6) CIT V N. S. Shankara Shetty, (1985) 152 ITR 536 (Karn) [in¬ 
come from the firm wherein the son of the karta became partner 
after the death of the karta who was a partner in his capacity as 
representing the family]. 

(7) ‘Shri Manmohan Sachdeva v CIT, (1986) 158 ITR 12 (Del) [as 
salary to the luirta representing theJfamily in a firm was assessed 
as HUF income, the increased salary was also held taxable in the 
hands of the HUF]. Also see, Brij Mohan v CIT, (1986) 158 
ITR 14 (Del). 

(8) D. N. Bhandarkar v CIT, (1986) 158 ITR 724 (Karn) [salary 
to divided coparceners from a firm comprised erf them wherein 
family funds were invested]. 

(9) Isawardin Mewalal v CIT. (1987) Taxation 87(3)-88 (MP) [in¬ 
come from a money-lending business after the death of one of the 
menibers of the family was held assessable jointly in the hands 
of die HUF]. 

Also see, R. Iswtda Iyer v State of Tamil Nadu, (1986) 157 ITR 500 
(Mad); CIT v Birdhi Chand, (1987) 163 ITR 578 (Raj); Deo Narayan 
Bhadam v CIT, (1987) 164 ITR 501 (Pat); Kishankd Moolchand v CIT, 
(1987) 166 ITR 449 (MP). 

Where a particular income is held to be assessable in the hands of the 
Hindu undivided family, such income cannot be assessed in the hands of 
the individual [see, aT v Vijai Kumar Mishran, (1985) 45 CTR (All) 
325]. Also see, Sajan Kumar Bhawangka v CIT, SUP (Ovil) No. 16295 
of 1985; (1986) 161 ITR (St.) 133 (SC); Vasant /. Seth v CIT, SLP 
(OvU) No. 6102 of 1980: (1983) 141 ITR (St.) 49 (SC)]. 

QaertiiQ$B id fact —^Xhe question whether in tfie facts and circumstances of 
a particular case, the‘income in question 6dongs to an mdivic|ual or a 
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Hindu undivided family is, ordinarily, a question of fact [CIT v Kamal 
Kumar, (1986) 26 Taxman 140 (MP); BhagMtd Chiranji Lai v CIT, 
(1987) 163 ITR 721 (Punj)]. \ 

In deciding such a question, it is the duty of the Tribunal to give a clear 
finding in that regard and to indicate the evidence on which such a finding 
is based [Tribhovandas Vithaldas v CIT, (1986) 159 ITR 236 (Guj)]. 

In Dr. Ravishanker Tapa v CIT [(1983) 139 ITR 862 (MP)], in the 
original assessment, the share income in a firm was assessed as individual 
income. In the course of reassessment proceedings, it was contended by the 
assessee that such share income was HUF income and, therefore, not in¬ 
cludible in the individual income. It was held that a question of law arose.”. 

Pages 144-145: section 2(31): 

For paragraphs titled "Son inheriting selj-acquired or separate property of 
the father—nature of — e^ect of Hindu Succession Act*\ substitute: 

*Son inheritfaig self-acqvired or sqMirate property of the fethor—natare 
of—effect of Hindu Succession Act.—^While discussing the subject at pages 
144-145 of Volume 1 of Authors’ "Income-tax Law", third edition, the 
position of law then prevailing was noted vdth the difference in judicial 
opinion on the point. 

In its judgment dated 16th July, 1986, passed in CWT v Chander Sen 
[(1986) 161 ITR 370 (SC)], it has been authoritatively laid down that 
when a son inherits the self-acquired or separate property of his father 
under section 8 of the Hindu Succession Act, 1956, he takes it as his indi¬ 
vidual property and not as karta of his own undivided family. What weighed 
with the learned judges of the Supreme Court in so holding was that in 
view of the preamble to the Hindu Succession Act, "if is not possible when 
Schedule indicates heirs in Class I and only includes son and does not 
include son’s son but does include son of a pre-deceased son, to say that 
when son inherits the property in the situation contemplated by section 8, 
he takes it as kcata of his own undivided family”. In taking that view, the 
Supreme Court has affirmed the decision in CWT v Chander Sen [(1974) 96 
FIR 634 (All)] and has approved decisions in CIT v Ram Rdkshpal Ashok 
Kumar [(1968) 67 ITR 164 (All)], Addl. CIT v F. t. Karuppan Chettiar 
t(1978) 114 rm 523 (Mad—FB)], ShHvdlkMtdas Modard v CIT 1(1982) 
138 ITO 673 (MP)] and CWT v Mukund Girji [(1983) 144 ITR 18 (AP)], 
and has ovemded CIT v Dr. Babubhm Mansukhbhtd [(1977) 108 FIR 417 
(OuJ)]. Similar view was taken in Medchand Thdrani & Sons v CIT [(1980) 
121 ITR 976 (Cal)] and CIT v Rmanld [(1982) 138 ITR 680 (MP)]. 
It may be noted that the decisions in Radhey Shyam Shi Krishna v CIT 
[(1982) 137 FTR 602 (All) = (1978) Tax LR 1021 (AIl)l and CWT v 
Rmnedmatid Agorwed 164 ITIt 743 (MP)1 stand liq^iedly over- 

Mlai on the point. 

It dMMRS tftear ilad in cdse of devotntion of interest In coparhenary pro- 
pdftar^’iidifr 'tlie imhi sedUbn 6 of ^ Hindu Snccinsioa Act, the above 
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Supreme Court Ruling will not apply. In such case, unless the deceased had 
left him surviving a female relative specified in Class I of the Schedule 
or a male relative claiming through su(^ female, the interest of the deceased 
in a Mitakshara coparcenary property shall devolve under the main section 
6 by survivorship upon the surviving members of the coparcenary and not 
in accordance with section 8. If, however, the deceased had left him surviv¬ 
ing a female heir specified in Oass I or a person claiming through such 
female relative, the proviso to section 6 clarifies that in such a case the 
interest of the deceased in the Mitakshara coparcenary property, in case of 
intestate succession, devolve as per the provisions of section 8 and not by 
survivorship. 

At the same time. Explanation 2 to section 6 clarifies that nothing con¬ 
tained in the proviso to that section is to be construed as enabling a person 
who had separated himself from the coparcenary before the death of the 
deceased or any of his heirs to claim on intestacy a share in the interest 
referred to therein.’. 

Page 145: section 2(31): 

In line 21 from top, after “115 ITR 168 (Bom)’’, add,— CWT v 
Sampatrai Bhutoria & Sons, (1982) 137 ITR 868 (Cal); CIT v Shambhu 
Ram Soni, (1982) 138 ITR 373 (Del); CIT v M. Balasubramaniam, (1981) 
132 ITR 529 (Mad); Dr. Prakash Tiwari v CIT, (1984) 148 ITR 474 
(MP); CWT V M. Balaramakrishna, (1986) 159 ITR 832 (AP); CIT v 
Maharaja Bahadur Singh, (1986) 162 ITR 343 (SC); CWT v Narayandass 
Sadani, (1967) 65 ITR 137 (Cal); A. V. N. Jagga Row v CIT, (1987) 
166 ITR 862 (AP) [holding, on facts, that the property so received was 
assessable in the hands of the individual]’’. 

In lines 24-25 from top, after “(1981) Tax LR 646 (Del)’’, add,— 
“=(1983) 139 ITR 48 (Del); Satyendra Kumar v CIT, (1983) 140 ITR 
840 (Mad), special leave petition granted by the Supreme Court: (1984) 
148 ITR (St.) 2; CIT v Radhambal Ammal, (1985) 153 ITR 440 (Mad); 
M. H. Narayanacharyulu v CED, (1970) 77 ITR 594 (AP); Addl. CWT 
V Jambu Kumar KasUwal, (1983) 143 ITR (St.) 68, special leave petition 
granted by the Supreme (Tourt [holding, on facts, that the property so> 
received was assessable in the hands of the Hindu undivided family]”. 

Page 145: section 2(31): 

Before the paragraph titled “iVo presumption of joirtt family business”, 
add ,— 

**SoIe surviving coparcmier—nature of propoty, whethw individnal or 
HUF? —A paison who for the time being is the sole surviving coparcener is 
entitled to dispose oflF the coparcenary property as if it were his sq>arate 
or individual property. He may sell or mortgage the property without legal 
necessity or he may make a gift it. If a son is subsequently bom to 
him or adopted by him, die alimadon, whether It is by sale, mortgage or 
gift, will neverthdess stand, for a son cannot object to alienation made 

cap: rr v-7—3 
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by his father before he was bom or begotten [Mullets Hindu LaWj ISth 
Edn., para 257 at page 345]. In CIT v Admiralty Flats Motel [(1982) 
133 ITR 895 (Mad)], one G acquired certain properties on partition of 
the bigger Hindu undivided family as the single coparcener of the smaller 
Hindu undivided family consisting of himself, his wife and two minor 
daughters. Out of such properties, he gifted some of these to his wife and 
the two daughters. It was held that so long as G did not have any male 
issue, the properties received on partition could be dealt with by him as 
if these were his separate properties. Therefore, the gifts made by him were 
valid. Also see, M. S. C. Rajah v CGT, (1982) 134 ITR 1 (Mad); 
Anilkumar B. Laskari v CIT, (1983) 142 ITR 831 (Guj); CIT v Anil /. 
Chinai, (1984) 148 ITR 3 (Bom). Cf. CED v Smt. Kalawati Devi, (1980) 
125 ITR 762 (All); Ramratan v CED, (1983) 142 ITR 863 (MP—FB); 
P. Amirthavalli v CED, (1987) 164 ITR 63 (Mad). 

However, in Rai Satya Vrata v CWT: Rai Satya Vrata v CIT [(1983) 
141 ITR 634 (All)], on the death of the father the family property devolved 
on the son R, who was then the sole surviving coparcener. Later, R begot 
a son and thereafter he made a gift of the property to his wife and children. 
It was held that the gift was not valid. Income from such property was 
held assessable in the hands of the Hindu undivided family consisting of R, 
his wife and his sons.”. 

Page 146: section 2(31): 

On the subject ‘Wo presumption of joint property", reference may also 
be made to Deo Narayan Bhadani v CIT [(1987) 164 ITR 501 (Pat)]. 

Page 147: section 2(31): 

Lines 24-25 from top: The decision in CIT v Maharaja Chintamani Saran 
Nath Sahdeo, (1980) 15 CTR (Pat) 300 has also been reported at (1982) 
133 ITR 658 (Pat). This decision has been held to be no longer good law 
on another point in CIT v Maharaja Chintamam Staan Nath Sah Deo, 
(1986) 157 ITR 358 (Pat). Also see, CIT v Harish Chandra Gupta, (1981) 
132 ITR 799 (Ori). 

Page 148: section 2(31): 

In line 32 from top, after “123 ITR 658 (PunJ)” add ,— K. A, 
Karim & Sons v ITO, (1984) 149 ITR 172 (Ker); CIT v Bhupender 
Singh Atwal, (1983) 140 IJR 928, 936 (Cal)” [holding that for the pur¬ 
poses of income-tax, a firm is distinct and separate entity from the persons 
vfho compose it]. 

Five 149: section 2(31): 

Before the last two lines, add ,— 

“In the context of the provisions of the Kerala General Sales Tax Act, 
1963, the Supreme Court, in Dy. CST v K. Kelukutty [(1985) 155 ITR 
158 (SC)}, have disapproved the approach adopted by the High Courts io 



S. 2(31)] HINDU UNDIVIDED FAMILY 


5919 


Vissonji Sons & Co. v CIT [(1946) 14 ITR 272 (Bom)]; Jesingbhai 
Ujamshi v CIT [(1950) 18 ITR 23 (Bom) & (1955) 28 ITR 454 (Bom)]; 
R. N. Oswal Hosiery and Mahabir Woollen Mills v CIT [(1968) 70 ITR 
S43 (Punj)]; and CIT v G. Parthasarathy Naidu & Sons [(1980) 121 ITR 
97 (AP—FB)]. 

The Supreme Court has laid down that a partnership is the relationship 
between those persons who constitute the partnership. The relation is 
founded in the agreement between them. The foundation of a partnership 
and, therefore, of a firm is a partnership agreement. A partnership agree¬ 
ment is the source of a partnership; it also gives expression to the other 
ingredients defining the partnership, specifying the business agreed to be 
cairied on, the persons who will actually carry on the business, the shares 
in which the profits will be divided, and several other considerations which 
constitute such an organic relationship. It is permissible to say that a' 
partnership agreement creates and defines the relation of partnership and, 
therefore, identifies the firm. If that conclusion be right, it is only a further 
step to hold that each partnership agreement may constitute a distinct and 
separate partnership and, therefore, distinct and separate firms. I'hat is not 
to say that a firm is a corporate entity or enjoys a juristic personality in 
that sense. The firm name is only a collective name for the individual 
partners. But each partnership is a distinct relationship. The partners may 
be di^erent and yet the nature of the business may be the same, the busi¬ 
nesses may be different and yet the partners may be the same. An agree¬ 
ment between the partners to carry on a business and share its profits may 
be followed by a separate agreement between the same partners to carry 
on another business and share the profits therein. The intention may be 
to constitute two separate partnerships and, therefore, two distinct firms. 
Or to extend merely a partnership originally constituted to carry on one 
business, to the carrying on of another business. It will all depend on the 
intention of the partners. The intention of the partners will have to be 
decided with reference to the terms of the agreement and all the surround¬ 
ing circumstances, including evidence as to the interlacing or interlocking of 
management, finance*and other incidents of the respective businesses [Dy. 
CST V K. Kelukutty, (1985) 155 ITR 158, 164-65 (SC)]. 

Also see, CIT v C. A. Ouseph &. Sons, (1985) 154 ITR 598 (Ker—FB). 

In CIT v V, Veeriruddu & Sons [(1987) Tax LR 787 (AP)], it has been 
held that the mere circumstance that one partnership firm lent funds to 
another partnership firm cannot lead to the conclusion that both the partner¬ 
ship firms are the same.**. 

Page 151: secthm 2(31): 

After serial No. 17, add ,— 

“18. T. Paiaswamy Gounder v Ag. ITO, (1982) 134 ITR 155 (Mad) 
[common explcfitation of the asset ccmcemed for their common benefit 
eaaential. Mm fac^ of common managemeat insufficient]. 
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19. B. T. Manjappa Gowda v StcUe of Kamcdaka, (1984) 150 ITR 303 
(Kara) [Mere management of the property by one person and the distribu¬ 
tion of the income amongst the divided members are neither conclu^ve 
nor determinative].’*. 

Page 154: section 2(31): 

After serial No. (16), giving illustrations of cases where association of 
persons was found to exist, odd,— 

“(17) Two persons purchased a piece of land in joint names and jointly 
constructed a cinema theatre on it. Theatre was leased out. Income 
from lease was held assessable in the hands of an AOP [M. K. Dar 
V C/r, (1982) 138 ITR 801 (All)]. 

(18) Members of an alleged firm which is found to be not a genuine 
firm [Munilal Shivnarain Kothari v CIT, (1984) 149 ITR 567 
(Raj)] or which is found to be not valid [Sudhansu Kumar Bose v 
CIT, (1984) 150 ITR 626 (Cal)]. 

(19) Group of persons constituting the All India Hindu Mahasabha in 
respect of income from property belonging to the Sabha [CIT v 
All India Hindu Mahasabha, (1983) 140 ITR 748 (Del)]. 

(20) Erstwhile partners of a dissolved firm in respect of lease rent of 
a theatre let out during the continuance of the firm [CIT v 
Kalpana Theatres, (1985) 152 ITR 576 (Mad)]. 

(21) Joint activity, of two persons, in smuggling and in disposing of 
the smuggled articles [Addl. CIT v M. V. Moosa, (1985) 153 
ITR 360 (Mad)]. 

(22) Joint purchase and sale of land at profit by four persons 
[Smt. Parvathi Devi v CIT, (1987) 164 ITR 675 (AP)]. 

(23) Five persons joined together under an agreement for betting events 
in horse racing [CIT v Friends Enterprises, (1987) 34 Taxman 
411 (AP)]. 

Also see, CIT v C. D. Karaka, (1983) 13 Taxman 1 (Guj).”. 

Page 155: section 2(31): 

After serial ^o. (l3), giving illustrations of cases where no association 
of persons was found to exist, add ,— 

“(14) Karta partner representing the family—partition of the family and 
the lu^a continuing as a partner—erstwhile members do not con¬ 
stitute an AOP in respect of share income from the firm [Harayan 
Nepak v CIT, (1982) 136 ITR 133 (Ori); CIT v Indramohan 
Sharma, (1982) 138 ITR 699 (Bom); CIT v Nemkumar Porwal, 
(1984) 148 ITR 30 (Bom); Shantikumar MagardtA Jan v CIT, 
(1984) 148 ITR 11 (Bom)]. 

(15) l^omoters of a society or a company ordinarily do not form an 
AOP in respect of interest earned on rntmey accumulated and 
dkqposited in bank, etc. [CIT v Y. S. Destde, (1982) 137 ITR 
117 (Bom)]. 
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(16) Single transaction of purchase and sale of a piece of land by 
three ladies without any evidence of a joint venture [CIT v 
Smt. Saraswati Bed, (1982) 137 ITR 656 (Punj)]. 

(17) Property purchased in joint names of partners of a firm was sold— 
partners held not to constitute an AOP in respect of the profit 
earned [Abdul Kareemia & Bros, v CIT, (1984) 145 ITR 442 
(AP)]. 

(18) Property purchased by husband and wife in definite shares under 
separate sale deeds—^property was leased out to a tenant under a 
single lease deed—rent distributed according to appropriate share 
[CIT V K. R. Kanakarathinam, (1984) 146 ITR 364 (Mad)]. 

(19) Legal heirs of a Mahomedan having specified shares in the 
inherited property [C. M. Aleemullakhan v C. Ag. IT, (1984) 148 
ITR 696 (Kam). Also see, CIT v Mrs. Moktar Begum, (1986) 
162 ITR 402 (Cal)l. 

(20) One member merely managing the properties after partition 
amongst members of a family by metes and bounds—^income from 
such properties was distributed amongst divided members [B. T. 
Manjappa Gowda v Steae of Karnataka, (1984) 150 ITR 303 
(Karn)]. 

Also see, CIT v Khalid Mehdi, (1987) 165 ITR 685 (AP); CIT v M. S. 
Menon, (1987) 168 ITR 125 (Mad).”. 

Page 157: section 2(31): 

After line 9 from top, add ,— 

**llliistnitive cases.—^In the facts of the following cases, it was held that 
the assessee was assessable in the status of ‘body of individuals*: 

(1) N. P. Saraswathi Ammal v CIT, (1982) 138 ITR 19 (Mad), 
special leave petition granted by the Supreme Court: (1985) 156 
ITR (St.) 42. 

(2) CIT V Bangalore Turf Club Benevolent Fund, (1984) 145 ITR 
323 (Karn). 

(3) Meera & Co. v CIT, (1987) 166 ITR 76 (Punj), special leave 
petition granted by the Supreme Court: (1986) 159 ITR (St.) 
109. 

(4) CWT v Rashtriya Swayean Sewedc Sangh, (1987) 63 (JTR (Bom) 
329. 

On the other hand, in‘the facts of the following cases, it was held that 
the assessee could not be assessed in the status of ‘body of individuals*: 

(1) CIT V Smt. Vimla Lai, (1983) 143 ITR 16 (All), special leave 
petition dismissed by the Supreme Court: (1985) 143 ITR 
(St.) 11. 

(2) CGT V Aleixo P. Velho, (1983) 143 FIR 372 (Bom). 

(3) CIT v PabbaU Shonkaraiah, (1984) 145 ITR 702 (AP). 

C4) CITvA.P.PandatttyMooppikmma, (1984) 149 ITR 131 (Ker). 
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(5) Addi CIT V Mr. & Mrs. Vdentino F. Pinto, (1984) 150 ITR 
408 (Bom). 

(6) Addl. CIT V Surendra Poi Anglo, (1984) Taxation 75(1 )-l8 
(Bom). 

(7) CIT V V. Pattabiraman, (1987) 164 ITR 786 (Mad).”. 

Page 158: section 2(31): 

After line 5 from top» add ,— 

“Question of fact.—^The question whether two or more persons constitute 
an association of persons is, ordinarily, a question of fact [CIT v S. B. Sugar 
Mills, (1985) 156 ITR 273 (All)]. 

But in CIT V Bhoormal Chittarmal [(1986) 158 ITR 751 (Raj)], it was 
held that the question whether there was a joint venture or a partnership 
is a question of law. 

In the facts of CIT v Model Jharia Colliery Co. [(1987) 163 ITR 565 
(Pat)], the matter was sent back to the Tribunal for finding out whether on 
the basis of the clauses of the lease deed, it could be said that the assessee 
was carrying on the business or the assessee was to be assessed in the 
status of an AOP.”. 

Page 159: section 2(31): 

Before the central heading “Principal office^', add ,— 

“In Bar Council of Uttar Pradesh v CIT [(1983) 143 ITR 584, 589-90 
(All)], it has been held that by virtue of section 5 of the Advocates Act, 
1961, the Bar* Council of a State is a body corporate having perpetual 
succession and a common seal, with power to acquire and hold property, 
both movable and immovable. The Bar Council may sue or be sued by the 
name by which it is known. It is clearly a juristic person and is covered 
by the expression ‘artificial juridical person’.”. 

Pages 160-61: section 2(35): 

Lines 32-33 from top of page 160 and lines 4-5 from top of page 161: 
The decision in Hungerford Investment Trust Ltd. v ITO [(1971) 106 
ITR 649 (Cal)] has been afifirmed in Hungerford Investment Trust Ltd. 
V ITO, (1983) 142 ITR 601 (Cal). 

Page 161: section 2(35): 

After line 8 from top, add ,— 

“In the facts of M. R. Pratap v ITO [(1984) 149 ITR 798 (Mad), 
special leave petiticm granted by Ae Supreme Court: (1986) 157 riR (St.) 
31], it has been held that’ a managing director of a company cannot be 
held liable under section 276B unless the Income-tax Officer has served 
a notice on him under section 2(35) (h) and infonned him of his intention 
to treat him as the piindpal offit^ of the company.”. 
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167: section 3: 

After line 6 from top, add ,— 

“For the concept of ‘source’, reference mav also be made to Sterling 
Foods V C/r, (1984) 150 ITR 292 (Kam).”. ' 

Page 167: section 3: 

At the end of line 11 from the bottom, add, —^“AIso see, CIT v Bharat 
Builders <fe Engineers, (1982) 29 CFR (All) 267, holding that a recon¬ 
stituted firm may adopt a previous year different from that of the original 
firm.”. 

Page 168: section 3: 

After line 15 from top, add ,— 

“Exercising an option involves a positive act on the part of the assessee 
who must be aware of his right. He must then consciously opt for a pre¬ 
vious year other than the financial year. Merely mentioning the year as 
commencing from a particular date on the chalan for payment of advance 
tax cannot be treated as an exercise of such option [Cf. CST v Brihan 
Maharashtra Sugar Syndicate Ltd., (1987) 165 ITR 217, 223-24 (Bom); 
CST v Brihan Maharashtra Sugar Syndicate Ltd., (1987) 165 ITR 275 
(Bom)]. 

4t the same time, there is no particular mode contemplated by law of 
exercising this option and whether in a given case an option has been 
exercised or not is essentially a matter of inference [CIT v B. C. Kothari, 
(1986) 160 ITR 27, 31-32 (Mad)]. 

In CIT V Smt. Renu Khanna [(1986) 160 ITR 855 (Del)], the assessee 
recorded the transactions of sales resulting in capital gains in a note book. 
It was held that the assessee has exercised her option under section 
3(1)(6) to have a previous year of her choice.”. 

Page 168: section 3: 

Before the paragraph titled ^'Previous year for capital gains", add ,— 
*Trevioiis year in respect of house property income.—Where an assessee 
has maintained proper accounts of his income fiom house property, he is 
entitled to adopt a previous year different from the financial year [Addl. 
CIT V G. S. Hari Chand Kapoor & Sons, (1985) 154 ITR 202 (Bom)].”. 

Page 169: section 3: 

After line 2 from top, add ,— 

“In CIT V Nellai Murasu Pr. Ltd [(1985) 154 ITR 355 (Mad)], the 
gains arising on the sale of land were shown in the books of account main¬ 
tained for Ae business. It was held that the capital gains were chargeable 
in the assessment year relevant to the previous year acfopted for the busi¬ 
ness income. 

However, in CIT v India Sea Foods [(1987) 59 CTR (Ker) 84], the 
sale took place on 3-3-1973 and in respect of business income the assessee 
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bad adopted calendar year as its previous year. In the return for the assess¬ 
ment year 1973-74, the assessee induded the capital gains arising from the 
said ^e. The department contended that the capital gains were to be 
assessed for the assessment year 1974-75. It was held, negativing the depart¬ 
ment’s contention, that the capital gains were to be assessed in assessment 
year 1973-74, because in respect of such gaim the assessee had not exer¬ 
cised any option to adopt a different previous year and, therefore, the 
financial year was assessee’s previous year in respect of such gains.”. 

Page 172: section 3: 

At the end of paragraph titled “ 'Setting up’ of business—meaning 
odd,—“Also see, AddL CIT v Speciality Paper Ltd., (1982) 133 ITR 879 
(Guj).”. 

Page 174: section 3: 

At the end of the paragraph titled ^'Previous year for share of profit — 
section 3(1)(/)”, add ,— 

“^tion 3(1) (/) has its own operation and that cannot be curtailed 
with reference to the provisions of section 3(1)(c). Both provisions are 
indq)endent of each other to work in their respective spheres [CWT v P. R. 
Shanmugam, (1985) 153 ITR 330, 337 (Mad)].”. 

Page 174: section 3: 

Lines 6 and 7 from the bottom: Special leave petition has been granted 
by the Supreme Court against the decision in CIT v Lachmandas Veer- 
bhandas, (1981) 128 ITR 606 (Kam) {CIT v Lachman Das Veerbhan 
Das: SLP (Qvil) No. 3248 of 1982; (1984) 149 ITR (St.) 129 (SC)]. 

^age 175: section 3: 

In hne 13 from the bottom, after “59 ITR 57 (AP)”, add,—Jeanuna 
Prasad Gur Prasad v CIT, (1986) 159 ITR 986 (AU)” [holding that 
consent can be accorded by the Income-tax Officer by taking a previous 
year for a period exceeding twelve months]. 

Pt^ 175: section 3: 

Before the paragraph titled "Implied consent*, add ,— 

“If an assessee dies with the consequence that the busings carried on 
by the assessee comes to a close, it is not a case of change of previous 
year within the meaning of section 3(4). Change of previous year implies 
a deliberate or voluntary change at the instance of die assessee. When an 
assessee dies or where an assessee-firm undergoes a civil death, it no longer 
has Sny volition in respect of the change of the previous year. The business 
comes to an autqmatic end and the books of account have got to be closed 
ending with the period y^en the business closes {Gauri Sahai Ghisa Ram 
V CIT, (1979) 120 ITR 338. 34041 (AU)].” 
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Page 175-6: section 3: 

At the end of paragraph tided **lmpUed consenf\ add ,— 

“In Raton Lai Ved Prakash v CIT [(1983) 144 ITR 135 (All)], no 
formal application was filed by the assessee seeking for change of previous 
year. But a return was filed on the basis of the changed previous year and 
assessment was made accordingly. It was held that there was an implied 
•consent.”. 

Page 176: section 3: 

At the end of the. paragraph titled ^'Revocation of granted permission 
not possible^*, add ,— 

“In CIT V Hari Prosad Lohia [(1983) 143 ITR 276 (Cal)], the assessee 
was given permission to change the previous year by the competent Income- 
tax Officer. That order was communicated to the assessee and had become 
final. It was held that the successor-in-office could not summarily reverse 
that decision while passing the order of assessment.”. 

Page 177: section 3: 

After line 7 from the top, add ,— 

"Hearing needed in case of refusal. —^Refusal of consent to the change 
■of the previous year can have serious consequences for the assessee. In 
that view of the matter, it is imperative that an order refusing consent 
•or even an order granting consent on conditions should not be passed with¬ 
out first hearing the assessee [Bennett Coleman & Co. Ltd. v ITO, (1983) 
141 ITR 239, 246 (Bom)]. 

However, according to the Gauhati High Court, an assessee cannot claim 
as of right an opportunity of being heard before any order withholding 
consent for the change in the previous year is passed by the Income-tax 
Officer [Assam Frontier Tea Ltd. v lAC, (1987) 164 ITR 253 (Gauh)]. 

Orders amenable to revision. —^The grant of consent or the refusal to 
do so under section 3(4) of the Act amounts to an order within the ordi¬ 
nary meaning of that word. The grant or refusal is made on the applica¬ 
tion of the assessee. The exercise of discretion is required. Consent may be 
granted subject to such conditions as the Income-tax Officer may think fit 
to impose. This calls for an application of mind. The accord of sanction 
subject to conditions must be explained in a speaking order as must the 
refusal of consent. The grant or refusal of consent would, therefore, be an 
order and would fall within the scope of section 263 [Bennett Coleman <& 
Co. V ITO, (1983) 141 ITR 239, 245 (Bom)]. 

A revision petition under section 264 may also lie against such order. 

Appeal against an order under section 3(4) not permitting change of 
previous year. —See, at page 4219 of Vol. 5.”. 

Page 177: section 3: 

' At the end of line 13 from top, add, —^‘The above view of a single judge 

the Delia Court did not find favour with the Gauhati High Court 
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in Assam Frontier Tea Ltd. v I AC [(1987) 164 ITR 253, 259, 260 (Gauh)], 
which held that orders unsupported by reasons are logically incomplete.**. 

Page 177: section 3: 

At the end of paragraph titled “Exercise of discretion—interference by 
High Court”, add, —“Also see, Assam Frontier Tea Ltd. v I AC, (1987) 
164 ITR 253 (Gauh).**. 

Page 177: section 3: 

Before the paragraph titled “Length of a previous yeaf\ add ,— 
“Question of fact. —The question whether consent had been granted or 
not is, ordinarily, a question of fact [CIT v United Trading Co., (1987) 

163 ITR 302 (Punj)].**. 

Page 177: section 3: 

Line 4 from the bottom: For “consert”, read “consent”. 

Page 178: Sv..tion 3: 

At the end of line 2 from top, add, —“On the point of length of a 
previous year, reference may also be made to Khalsa Provisions v CIT 
[(1982) 135 ITR 817 (Del)] and Assam Frontier Tea Ltd. v lAC [(1987) 

164 ITR 253 (Gauh)].*’. 

Page 178: section 3: 

In line 28 from top, after “130 ITR 129, 136-7 (Cal)”, add,—“\ CIT 
V Bihar Cotton Mills Ltd., (1986) 160 ITR 275 (Pat); Addl. CIT v Hasmat 
Rai Raj Pal, (1987) 167 ITR 794 (All); CIT v R. Dalmia, (1986) 157 
ITR 221 (Del); Jainarayan Babulal v CIT, (1987) Tax LR 1109 (Bom)’* 
[holding that the previous year under the 1922 Act in respect of income 
from undisclosed source was the financial year]. 

Page 179: section 3: 

At the end, add, —^“The decision in Baladin Ram v CIT [(1969) 71 
ITR 427 (SC)] has been applied by the Calcutta High Court in CIT v 
Orissa Steel Corporation Pr. Ltd [(1983) 144 ITR 662 (Cal)].**. 

Page 181: section 4: 

Before the paragraph titled “Three stages in imposition of a tax”f add ,— 
*Tbx, interest and penalty—diffmnt concepts. — ^See, at page 3201 of 
Vol. 3. Also see, Chemmeens v ITO, (1984) 149 ITR 233 (Ker). 

Moral saiKticMi b^ind taxation laws.—^There is behind taxation taws as 
much moral sanction as behind any other welfare le^slation and it is a 
pretence to say that avoidance of taxation is not imethical and that it 
stands on no less a moral plane than honest payment of taxation. The 
proper way to construe a taxing statute, while considering a device to avoid 
tax, is not to ask whether the provisions should be construed literaliy or 
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liberally, nor whether the transaction is not unreal and not prohibited by 
the statute, but whether the transaction is a device to avoid tax, and whether 
the transaction is such that the judicial process may accord its approval 
to it. A hint of this approach is to be found in the judgment of Desai J. 
in Wood-Polymer Ltd., In re & Bengal Hotel Limited, In re [(1977) 47 
Comp Cas 597 (Guj) = (1977) 109 ITR 177 (Guj)], where the learned judge 
refused to accord sanction to the amalgamation of companies as it would 
lead to avoidance of tax. 

It is neither fair nor desirable to expect the legislature to intervene and 
take care of every device and scheme to avoid taxation. It is up to the 
court to take stock to determine the nature of the new and sophisticated 
legal devices to avoid tax and consider whether the situation created by the 
devices could be related to the existing legislation with the aid of “emerging" 
techniques of interpretation to expose the devices for what they really are 
and to refuse to give judicial benediction [McDowell & Co. Ltd. v CTO, 
(1985) 154 ITR 148, 160-1 (SC)]. 

Colourable devices not to form part of tax planning.—Tax planning may 
be legitimate provided it is within the framework of law. Colourable devices- 
cannot be part of tax planning and it is wrong to encourage or entertain 
the belief that it is honourable to avoid the payment of tax by resorting to 
dubious methods. It is the obligation of every citizen to pay the taxes 
honestly without resorting to subterfuges [McDowell & Co. Ltd. v CTO, 
(1985) 154 ITR 148, 171 (SC)]. 

Evil consequences of tax avoidance.—^The evil consequences of tax avoid' 
ance are manifold. First, there is substantial loss of much needed public 
revenue, particularly in a welfare state like ours. Next, there is the serious 
disturbaiice caused to the economy of the country by the piling up of 
mountains of blackmoney, directly causing inflation. Then there is “the 
large hidden loss" to the community (as pointed out by Master Sheatcroft 
in 18 Modem Law Review 209) by some of the best brains in the country 
being involved in the perpetual war waged between the tax-avoider and 
his expert team of advisers, lawyers and accountants on the one side and 
the tax-gatherer and his perhaps not so skilful advisers on the other side. 
Then again there is the “sense of injustice and inequality which tax avoid¬ 
ance arouses in the breasts of those who are unwilling or unable to profit 
by it". Last, but not the least, is the ethics (to be precise, the lack of it) 
of transferring the burden of tax liability to the shoulders of the guideless, 
good citizens from those of the “artful dodgers” [McDowell <fi: Co. Ltd. v 
CTO, (1985) 154 ITR 148, 160 (SC), f<rflowii^ the observations in W. T. 
Ramsay Ltd. v IRC. (1982) AC 300= (1981) 2 WLR 449 (HL), IRC v 
Burmah Oil Co. Ltd., (1982) Simon’s Tax Cases 30 and Fumiss v Dawson, 
(1984)1 All ER 530=2 WLR 226 (HL) and dbapproving the observations 
on tax avoidance in CIT v A, Ranum & Co., (1968) 67 ITR 11 (SC) and 
CIT V B. M. Kharwar, (1969) 72 ITR 603 (SC)l. Abo see, Neroth Oil 
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Mills Co. Ltd. V C/r, (1987) 166 ITR 418 (Ker); CIT v Smt. Minal 
Rameshchandra, (1987) 167 ITR 507, 539-41 (Guj). 

At the same time, it may be noted that the Supreme Court, in McDowell 
& Co. Ltd. V CTO [SLP (Civil) Nos. 8140-8142 of 1986: (1987) 165 
ITR (St.) 227], has granted special leave against a judgment of the Andhra 
Pradesh High Court which had followed McDowell's case [(1985) 154 
ITR 148 (SC)].*. 

Page 181: section 4: 

At the end of the paragraph titled “Three stages in imposition of a tax", 
add ,— 

“In a statute which levies tax, it is mandatory not only to prescribe the 
assessing authority but to provide for the machinery for adjudication of 
disputes regarding the tax [Jaswant Theatre v State of Punjab, (1987) 168 
ITR 38, 42 (Punj)].”. 

Page 181: section 4: 

In line 14 from the bottom, after “32 ITR 190 (SC)”, add,—Orient 
Club V CWT, (1982) 136 ITR 697, 712 (Bom); ITO v A. V. Thomas & 
Co., (1986) 160 ITR 818, 821 (Ker); Banamali Tea Estate v State of 
Assam, (1986) 160 ITR 430 (Gauh)” [dealing with “Subject, when can be 
taxed!"]. 

Page 182: section 4: 

In line 17 from the bottom, after “82 ITR 570, 575 (SC)”, add,— 
“; Mr* M. P. Gnanambal v CIT, (1982) 136 ITR 103 (Mad); CIT v 
Indian Hotels Co. Ltd., (1983) 141 ITR 343, 351 (Bom)”. 

Page 182: section 4: 

In lines 11 and 10 from the bottom, after “94 ITR 370, 374 (Mys)”, 
add,—Karnattdca Forest Plantations Corpn. Ltd. v CIT, (1985) 156 ITR 
275 (Kam)”. 

Page 182: section 4: 

Before the paragraph titled “Ambiguity to be resolved in favour of the 
assessee", add,— 

“Though equity and taxation are often strangers, attempts should be made 
that these do not remain always so and if a construction results in equity 
rather than in injustice, then such construction should be preferred to the 
Uteral construction [CIT v /. H. Gotla, (1985) 156 ITR 323, 339-40 
($C)]. Also see, CIT v Mtdayeda Manorama <£ Co. Ltd., (1983) 143 ITR 
29 (Ker). 

In inttrpr^mg the procedural provisions of an Act, fairness and justice 
should be the approach and even in a fiscal statute, equity should ^evail 
wherever the language permits [CST v Aw^a Chamber of Commerce, 
<1^87) 167 rm 458,464 (SC)]. 
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It is well-settled that no tax can be imposed or excluded by analogy 
iVenkataswara Stmnless Steel & Wire Industries v Union of India, (1987) 
Tax LR 1915, 1917 (Mad)]. 

Essential components entering into the concept of a tax.—^The compo¬ 
nents which enter into the concept of a tsx are well known. The first is 
the character of the imposition known by its nature which prescribes the 
taxable event attracting the levy, the second is a clear indication of the 
person on whom the levy is imposed and who is obliged to pay the tax, 
the third is the rate at which the tax is imposed, and the fourth is the 
measure or value to which the rate will be applied for computing the tax 
liability. If those components are not clearly and definitely ascertainable, it 
is difficult to say that the levy exists in point of law. Any uncertainty or 
vagueness in the legislative scheme defining any of those components of the 
levy will be fatal to its validity [Govind Saran Ganga Saran v CST, (1985) 
155 ITR 144, 148 (SC)]. 

Principle of strict interpretation.—^The provisions of a taxing statute have 
ordinarily to be construed strictly [Jaswant Singh v CIT, (1986) 160 ITR 
949, 951 (Punj); CIT v Birla Bros. Pr. Ltd., (1982) 133 ITR 373 (Cal); 
CIT v Plastica Moulders Pr. Ltd., (1982) 134 ITR 114 (Cal); Bilaspur 
Mills & Industries Ltd. v CIT, (1982) 135 ITR 496, 499 (Cal); CIT v 
Andhra Oil 4^ Fertilisers Co., (1983) 143 ITR 661, 668 (AP). Also see, 
CIT v Bhupender Singh Atwal, (1983) 140 ITR 928, 936 (Cal)]. 

That strict construction principle is applicable only to taxing provisions, 
such as charging provision or a provision imposing penalty and not to 
those parts of the statute which contain machinery provisions [CIT v 
National Taj Traders, (1980) 121 ITR 535, 545 (SC); CIT v Vakharia 
Cotton Traders, (1986) 161 ITR 441, 443 (Guj); CIT v K. S. Vaidya- 
nathan, (1985) 153 ITR 11, 27 (Mad—FB); 7. P. Sharma & Sons v CIT, 
(1985) 151 ITR 138, 143 (Raj); Gursahai Smgal v CIT, (1963 ) 48 ITR 
(SC) 1, 5]. 

At the same time, the strict construction principle does not rule out the 
application of the principle of reasonable construction to give effect to the 
purpose or intention of any particular provision as apparent from the scheme 
of ffie Act, with the assistance of such external aids as are permissible under 
the law [Shree Sajjan Mills Ltd. v CIT, (1985) 156 ITR 585, 603 (SC)]. 
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Absurdity to be avoided*—If strict literal construction leads to an absurd 
result* that is, a result not intended to be sub-serv^ by the object of the 
legislation ascertdned from the scheme of the le^slation, then, if another 
construction is possible apart from strict literal construction, then that con¬ 
struction should be prefened to the strict literal construction [CIT v J. H. 
Gotla, (1985) 156 ITR 323, 339 (SC)].”. 

Page 183: section 4: 

In lines 11-12 from the top, after “122 ITR 283, 28^ (Mad)”, ofd,— 
CIT V Pohop Singh Rice Mill, (1981) 132 ITR 390, 397 (Ori); Patel 
Engg. Co. Ltd. V CIT, (1982) 135 ITR 49, 54 (Bom); Estate of late H. H. 
Rajkuerba. Dowager Maharani Saheb of Gondal v CIT, (1982) 135 ITR 
393, 419 (Kam); Bilaspur Spng. Mills & Industries Ltd. v CIT, (1982) 135 
ITR 496, 499 (Cal); CIT v Saraswati Industrial Syndicate Ltd., (1982) 136 
ITR 366,371 (Punj); ArvindBoards & Paper Products Ltd. v CIT, (1982) 
137 ITR 635, 641 (Guj); CIT v Swadeshi Match Co., (1983) 139 ITR 
833, 841 (Bom); CIT v Bhupender Singh Atwal, (1983) 140 ITR 928, 936 
(Cal); CIT v Belapur Sugar & Allied Industries Ltd., (1983) 141 ITR 404, 
412 (Bom); CIT v Bharat Nidhi Ltd., (1983) 141 ITR 740, 744 (Del); 
CIT V Badri Prasad Agarwal, (1983) 142 ITR 353, 355 (MP); C. Aruna- 
chalam v CIT, (1985) 151 ITR 172, 180 (Kam—FB); CIT v Saroop 
Krishan, (1985) 153 ITR 1, 10 (Punj); Kanti Lai Purshottam & Co. v 
CIT, (1985) 155 ITR 519, 528 (Raj); Hindustan Motors Ltd. v CIT, 
(1985) 156 ITR 223, 229 (Cal); CIT v /. K. Hosiery Factory, (1986) 159 
ITR 85, 90 (SC); Mangat Rant v Govt, of Jammu & Kashmir, (1983) Tax 
LR 3000 (J & K); New Nagpur Copra Induces v State of Maharashtra, 
(1985) 60 STC 380 (Bom)” [holding that ambiguity has to be resolved 
in favour of the assessee]. 

Page 183: section 4: 

In lines 18-19 from top, after “127 ITR 287, 301 (All)”, aid,—“; CIT 
•V Ravi Talkies, (1982) 137 ITR 176 (Ori); Alladi VerAateswarlu v Govt, 
<of AP, (1978) 41 STC 394 (SC)” [holding that where the provision is 
■clear, it is not open to the court to treat the situation as a case of ambiguity 
amd read hs own ofinion into the legislation]. 
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Page 186: sectton 4: 

At the end of paragraph titled '^Charging provisi&ns and machinery pro¬ 
visions — inter-relation*\ add ,—“The machinery provisions cannot be inter¬ 
preted in such a way as to restrict the scope of the char^g section [CWT 

V Pachigolla Narasimha Rao, (1982) 134 ITR 640, 644 (AP)]. As a matter 
of fact, the courts are expected to construe the machinery sections in such 
a manner that a charge to tax is not defeated [Associated Cement Co, Ltd. 

V CTO, (1981) Tax LR 3057, 3073 (SC)=48 STC 466 (SC)].”. 

Page 186: section 4: 

In lines 30-31 from top, after “128 ITR 294, 299 (SC)”, add,—"', 
Evans Fraser & Co. Ltd. v CIT, (1982) 137 ITR 493 (Bom)” [holding 
that the charging section and the computation provisions together con¬ 
stitute an integrated code and in a case to which the computation provi¬ 
sions cannot apply, the charging section will not also apply]. 

Page 186: section 4: 

In the last line, after “147 (Mad)”, add, —^“Cf. Indian Cable Co. Ltd. 

V State of Bihar, (1985) 156 ITR 579 (Pat)” [holding that the liability to 
pay tax does not depend upon the assessment]. 

Page 188: section 4: 

After line 8 from top, add ,— 

“The representations either of the Government or of the authorities under 
the statute cannot give rise to a situation of estoppel against the statute. The 
law is clear that estoppel is not available to be pleaded against an Act 
[Cf. Rishabh Kumar & Sons v State of U.P., (1987) 66 STC 222, 224 
(SC)].”. 

Page 189: section 4: 

At the end of line 15 from top, after “706, 718 (Bom)”, add ,— 
Karnataka Forest Plantations Corpn. Ltd. v CIT, (1985) 156 ITR 275, 277 
(Karn); Prominent Motors {India) v CIT, (1983) 140 ITR 326 (Del)” 
[holding that each year is a self-contained separate period]. 

Page 191: section 4: 

In line 13 from top, after “63 ITR 416 (SC)”, add,—"; CIT v Jagdish 
Lai & Sons, (1986) 157 ITR 620 (All)” [holding that the rule of res judi¬ 
cata is applicable in dealing with an order recognising partition made in 
an earlier yeaf]. 

For other cases on res judicata, see,- page 2827 of Vol. 3 and addendum 
to that page. 

Page 192: section 4: 

At the end of paragraph titled "Civil Court decisions—effect on income- 
tax proceeding^, add,— "%t decision in Thobhandaf case’ [(1979) 109 
ITR 296 (Goj)] has been followed In Ke^utvlal Punjaram v CIT [(1986) 
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141 ri!R 466 (Ottj)]. Similar view has also been taken by the Madras High 
Court in V, Datchhumutthy v ADI f(1984) 149 ITR 341 (Mad)]. 

However, the Bombay Hi^ Court, in the facts of C/7 v C. K. Thakore 
((1982) 136 iTR 464, 472 (Bom)], has taken the view that the rights and 
liabilities under a contract between the assessee and a third party if and 
as determined by a competent dvil cdurt cannot be overlooked or ignored 
while determining the legal nature of the receipt in the hands of the assessee. 

Bill so far as decision by a civil court in relation to determination of 
proprietary ri^ts and the like are concerned, it will decide the matter on 
the basis of the evidence before it pninfiuenced by a decision, if any, render- 
ed in taxation matters [see, Bhikoba Shankar Dhumal v Mohan Lot 
Punchand Tathed, AIR 1982 SC 865].”. 

Page 193t section 4: 

On the point of **Substantive law and procedural law—what they'areT\ 
reference may also be made to Banwarilal Chowkhani v CH^r [(1983) 

142 ITR 264 (Gauh)]; Ouda Vijayalakshmi v Guda Ramachandra Sekhca^a 
Sastry [AIR 1981 SC 1143]; CWT v Kasturbhai Mayabhai [(1987) 164 
ITR 107 (Guj)]. 

Page 193: section 4: 

Lines 14-15 from top: The decision in Pari Mangaldas Girdhardas v 
CIT, (1978) Tax LR (NOC) 91 (Guj) has been fully reported at (1977) 
CTR (Guj) 647. 

Pages 193-4: section 4: 

On the point of “Low applicable to income-tax assessments—substantive 
law'\ reference may also be made to Chunilal Mulji Motani v CIT [(1983) 
139 ITR 166 (Cal)]; CWT v S.A.P. Annamalai [(1983) 141 ITR SIS 
(Mad)]; Addl. CIT v Delhi Cloth & General Mills Co. Ltd [(1983) 144 
ITR 275 (Del)]; K. Krbhnaveni v AAC [(1985) 151 ITR 83 (Mad)]i 
L. Rajeshwar Pershad v CIT [(1986) 159 ITR 920 (Punj)]. 

Page 15M: sectoi 4; 

In line 5 from the bottom, after “20 ITR 33 (Cal)”, add, — Veer~ 
bhandas Purswani v CWT, (1985) 154 ITR 128 (MP); CWT v Maharaja 
Shri Devi Singhji of Jodhpur, (1985) 155 ITR 333 (Raj); CIT v Ganga 
Dayal Sarju Prasad, (1985) 155 ITR 618 (Pat); CST y Saluja & Co., 
(1981) 48 STC 526 (MP); CIT v Pratap Singh, (1982) 138 ITR 27,. 
36 (Del)”. 

% 

Page 195c section 4t 

Befcare the penagraph titled “Retrospective operatUm**, add ,— 

“When a statute is retrospectivel-—A statute is retrospective when it 
takes away or impaim any vested ri|^ acquired under the existing laws, 
or meates a new obligation, or iaqrasot a new duty, or attadies a new 

cap: it v-7—4 
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disability iri respect of transactions or considerations already past. But a 
statute is not retrospective because a part of the requisites for its action i& 
drawn from time antecedent to its passing [Ashutosh Battik y CIT, (1981) 
132 ITR 544, 549 (Gauh). Also see, CIT v Mrs. Ayodhyakumari, (1985) 
154 ITR 604 (Raj); Bejgam Veeranna v State of AP, AIR 1981 AP 350, 
361].” 

Page 195: section 4: 

In line 13 from bottom, after “44 ITR 809, 815 (SCy\ add,—Mdhadeo 
V State of MP, AIR 1981 MP 231, 235”. 

Page 196: section 4: 

In line 11 from top, after “34 STC 266, 276 (Mad)”, add,— CED v 
Smt. Ila Das, (1981) 132 ITR 720 (Cal); CIT v Mela Ram Jagdish Raf 
Ac Co., (1981) 132 ITR 897. (Punj); Associated Industries v ITO, (1982) 
134 ITR 565 (Mad); Gurusiddappa Nurandappa Uppin v State of Kar¬ 
nataka, AIR 1981 Karn. 216; Kailash Chand Gupta v Financial Commis¬ 
sioner, AIR 1981 Punj. 374]. 

Page 196: section 4: 

On the subject “Low of limitation has retrospective effect**, reference 
may also be made to CIT v Jankidas Mohan Led, (1987) 163 ITR 756 
<Pat); Haryana Iron & Steel Rolling Mills v CIT, (1987) 164 ITR 779 
(Punj); CIT v Fair Weather Transport Corporation, (1987) 165 ITR 
48 (Pat), 

Pages 196-97: section 4: 

At the end of paragraph titled ‘'Retrospective amendments have to he 
given effect to**, add, —^“Also see, Amor Dye Chem Ltd. v State of Maha¬ 
rashtra, (1983) 53 STC 14 (Bom).”. 

Page 198: section 4: 

In line 9 from top, after “AIR 1962 SC 1006”, add,—"; Shiv Dutt Rai 
Fateh Chand v Union of India, (1984) 148 ITR 664, 694 (SC); Empire 
Industries Ltd. v Vrdon of India, (1986) 162 ITR 846, 872-73 (SC)”. 

Ptige 198: secthm 4: 

In lines 27-28 from top, after “38 STC 163 (Cal—FB)”, add,—"; CCT 
V Kesoram Industries & Coiton Mills Ltd., (1979) 44 STC 197 (Cal)”. 

In the facts of log Dhian Vinod Kumar v State of Haryana {(1983) 52 
STC 66 (Punj—FB)]; the retrospectivity ^ven to the deflation of “dealeiP 
in the Haryana General Sales Tax Act, 1973, was uphdd, s^^lproving the 
view taken in BMa Cotton Spng. A Wvg. Mills Ltd. v State of Haryana 
't<li&79)-43 STC 158 (Punj)]. 

in the ficts of LoMa Machines Ltd. v Union of India [(1985) 152 TIR 
308, 358 (SOI, the provisions of seOtion 80iI(lA), wfaidi was given ittxo- 
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spective effect^ were held merely darificatoiy in nature and were accordingly 
Imld to be valid. 

In the facts of Ambal Picture Palace v Entertainment Tax Officer: Kamal 
Talkies v State of Andhra Pradesh [(1986) 162 ITR 111 (AP)1, retro¬ 
activity given by section 1 of the Andhra Pradesh Entertainment Act, 1985, 
was held to be arbitrary, unreasonable and vdtra vires the Constitution. 

Validating Act—retrospective operation. —A Validating Act seeks to 
validate the earlier Acts declared illegal and unconstitutional by courts by 
removing the defect or lacuna which led to the invalidation of the law. With 
the removal of the defect or lacuna resulting in the validation of any Act 
held invalid by a competent court, the Act may become valid, if the Vali¬ 
dating Act is lawfully enacted. But the question may still arise as to what 
will be the fate of acts done before the Validating Act curing the defect 
has been passed. To meet such a situation and to provide that no liability 
may be imposed on the State in respect of such acts done before the passing 
of the Validating Act making such Act valid, a Validating Act is usually 
passed with retrospective effect. The retrospective operation relieves the 
State of the consequences of acts done prior to the passing of the Vali¬ 
dating Act. The retrospective operation of a Validating Act properly passed 
curing the defects and lacuna which might have led to the invalidity of any 
act done may.be upheld, if considered reasonable and legitimate [D. Cawasji 

Co. V State of Mysore, (1984) 150 ITR 648, 660-1 (SC)]. 

Declaratory and remedial Acts—retrospective operation. —^For modern 
purposes a declaratory Act may be defined as an Act to remove doubts 
existing as to the meaning or effect of any statute. Such Acts are usually 
held to be retrospective. The usual reason for passing a declaratory Act 
is to set aside what Parliament deems to have been a judicial error, in 
the interpretation of statutes. Usually, if not invariably, such an Act con¬ 
tains a preamble, and also the word ‘declared’ a$ well as the word ‘enacted’. 
A remedial Act, on the contrary, is not necessarily retrospective; it may be 
either enlarging or restraining and it takes effect prospectively, unless it has 
retrospective effect by express terms or necessary intendment [Central Bank 
of India V Their Workmen^ AIR 1960 SC 12, 27. Also see, CIT v Sriram 
Agrawal, (1986) 161 .ITR 302 (Pat); Madras Marine & Co. v State of 
Madras, (1986) Tax LR 2403, 2411 (SC); KeshavM Jethalal Shah v 
Mohanled Bhagwandas, AIR 1968 SC 1336; Charman Singh v Smt. Jai Kaur, 
AIR 1970 SC 349]. 

Pages 199-200: section 4: 

On the point of **No double taxation possible, reference may also be 
made to CIT v R. Dalmia [(1982) 135 ITR 346 (Del)]; Ganpatrai Sagarmal 
V CIT [(1982) 138 ITR 294 (Cal)]; CIT v Mrs. Banno E. Cowasji [(1984) 
147. rm 744 (MP)]; CIT v V. H. Sheth [(1984) 148 ITR 169 (Bom)]; 
Mukamf Lai Malik v Union of India [(1984) 148 ITR 461 (AU)]; 5. Radhor 
krtshnan v ITO [(1985) 156 ITR 538 (Mad)]; CIT v Rt^inder Kumar 
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Rajgarhia [(1985) 156 ITR 556 (Del]; /. P. MunaviM & Sons v CIT 
[(1987) 163 rm 744 (Kara)]; CIT v Alisher Contractors [(1986) 159 
ITR 534 (Raj)]; Gurusiddappa Nurandappa Uppin v Sutte of Karnataka 
[(1982) 49 STC 192 (Kam)]; State of Orissa v TiU^hur Paper Mills Co. 
Ltd. [(1985) 60 STC 213, 245 (SC)]; Premier Tyres Ltd. v Collector of 
Central Excise [(1987) 12 ECC 327, 330 (SC)=AIR 1987 SC 729]. 

The decision in Bhim Sen Khosla v CIT [(1980) 18 CTR (Del) 3031 
has also been reported at (1982) 133 ITR 667 (Del). 

In line 25 at page 200 from top, for the word “these”, read “there”. 

Page 201: section 4: 

At the end of paragraph titled “Concept of incom^\ add ,— 

“According to Bombay High Court, for constituting ‘income’ the receipt 
must necessarily be in the nature of a ‘return’ for the labour, and/or skill 
bestowed and/or capital invested by the assessee [Mehboob Productions 
Pr. Ltd. V CIT, (1977) 106 ITR 758 (Bom)]. The above view has been 
dissented from by the Andhra Pradesh High Court in CIT v Sahney Steel 
and Press Works Ltd. [(1985) 152 ITR 39, 57 (AP)] where it has been 
held that the element of return is not an essential ingredient of income.”. 

Page 204; section 4: 

At the end of paragraph titled “All receipts are not assessable to tax*\ 
add, —^“Also' see, Addl. CIT v Netar Krishana Sdhgals Pr. Ltd., (1983) 141 
ITR 681 (Del)” [holding that all receipts do not constitute “income”]. 


Page 204: section 4: 

On the subject “ITO alone empowered to determine character of a pterti-^ 
cular receipt**, reference may also be made to ITO v K. Jayaraman, (1987) 
60 CTR (Mad) 107. 

Page 204: section 4: 

At the end, add ,— 

"Incmne, to whom bdonga?—(1) R Co. agreed to purchase a piece of 
.land from N. Actual sale in respect of such land was made ih the name of 
R Co. and three other persons who were nominees of R Co., each pur¬ 
chasing a one-fourth share. The said three persmis paid a sum of Rs. 
2,10,000 to R Co. in addition to the proportionate consideration paid to 
N. Subsequently, the three-fourths share was taken by the assessee company 
by giving certain consideration. The question arose whether the sum of Rs. 
2,10,000 so received by R Co. could be treated as the income c4 the asseasee- 
c(»npany» which was a major shareholder in R Co. It was held that the 
snip of Rs. 2,10,000 earned by R Co. was not the inconm of the assessee- 
comply United Ltd. v CIT, (1986) 159 ITR 339 (Dcl)i: 

VA, mt of the partners of &e aksessee-lBinii, conducted business at 
It Ilk. the namd df the assessee^fiim. Investments in boshttos* at R Omin 
from the capital account of VA in the assessee-flna. Ptotit of business at'It 
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was not shared by any other partner of the firm but went to VA. It was 
held that the income from business at R was not the income of the assessee> 
firm [CIT V Standard Mercantile Co., (1985) 153 ITR 105 (Pal); CIT v 
Standard Mercantile Co., (1987) 61 CTR (Pat) 60] but was the income of 
VA [CIT V Vasudeo Agarwal, (1986) 160 ITR 906 (Pat)]. 

(3) Income from a gifted property accruing after the date of the gift 
does not any more belong to the donor [CIT v Begum Noor Banu Alladin, 
(1987) 163 ITR 389 (AP)]. 

(4) In an earlier year, the assessee received excess amount of local fund 
cess. Such excess amount had to be refunded under a court’s decree in a 
subsequent year. It was held that the excess was not the income of the 
assessee even in the year of receipt [CIT v C. K. Thakore, (1982) 136 
ITR 464 (Bom), special leave petition dismissed by the Supreme Court: 
(1983) 143 ITR (St.) 68]. 

(5) The assessee-company declared dividend and after such declaration 
the undertaking of the company was taken over by the Government. The 
Government disputed its liability to pay compensation in respect of such 
declared dividend to the company. While the dispute was pending in an 
appeal before the High Court, the Government, in obedience of an interim 
order, paid equivalent amount in a bank. Ultimately, the dispute was decided 
in favour of the company. The amount so deposited along with interest 
thereon was received by the company. The question was whether such 
amount of interest was assessable to tax in the hands of the assessee>company. 
It was held that the interest did belong to the company and was includible 
in the assessable income of the company [CIT v South Arcot Electricity 
Distribution Co. Ltd., (1983) 140 ITR 997 (Mad)]. 

(6) Income of house property and interest mcome in the name of wife 
of the assessee were, on facts, held assessable as the income of the assessee- 
husband [Shri Harikisan Gondi v CIT, (1987) Taxation 85(3)-210 (MP)]. 

(7) Coparceners of the assessee-HUF were partners of two firms. There 
was neither evidence to show that the funds invested in these firms came 
from the HUF funds nor that the business of these firms belonged to the 
HUF. It was held that the income of these firms was not assessable in the 
hands of the assessee-HUF [Prahlad Maliram v CIT, (1987) 166 ITR 149 
(Raj)]. 

Also see, Addl. CIT v Birdichand Pannal(d, (1987) 163 ITR 576 ((Raj); 
CIT v Birdi Chand, (1987) 163 ITR 578 (Raj); I. P. Munavalli & Sons 
V CIT, (1987) 163 ITR 744 (Kam).”. 

Page 205: section 4: 

After line 25 from top, add ,— 

“In CIT V S. P. Jain [(1987) 167 FIR 161 (SC)], it has been held 
that the amendment effected by the 1955-substituted pro^ions of section 
2(6C) of the 1922 Act was not of claiificatory nature and the same was 
held not operative for the assessment year 1954*55.“. 
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Page 207: secdoii 4: 

At the end of line 8 from the bottom, after “(Bom)’V add,—**; PMrajlal 
Haridas v CIT, (1982) 138 ITR 570 (Bom); CIT v M. R. Ruia, (1987) 
Taxation 85(3)-305 (Bom)” [holding that the value of the benefit or per<» 
quisite received by the relative of the assessee director could not be taxed 
in his hands under section 2(24) (iv)]. 

Page 208: section 4: 

In line 11 from top, after “held not to be a benefit, etc.].”, add, —“Also 
see, CIT v Jawaharlal Nagpal [(1987) 34 Taxman 333 (MP)], holding 
that the unauthorised user of car of the company by the assessee, ^nanaging 
director, could not constitute a ’perquisite*].”. 

Page 208: section 4: 

Before the paragraph titled “Extent of the inclusion u/s. 2(24) (:v)”, 
add ,— 

“Bonus or right shares received by a director in respect of shares held 
by him cannot be treated as a perquisite within the meaning of section 2(24) 
(/v) [CIT V Prem Narain Aggarwal, (1982) 136 ITR 407 (Del)]. 

In CIT V Master Gaurav Dalmia [(1987) 34 Taxman 214 (Del)], the 
assessee purchased certain shares in a company D from two other com¬ 
panies wherein relative of the assessee was a director. The Income-tax Officer 
assessed the difference between the break-up value of these shares and the 
purchase value thereof as and by way of benefit under section 2(24) (:v). 
It was held, on facts, that the assessee derived no benefit within the meaning 
of that section 2(24)(iv).”. 

Page 208: section 4: 

At the end of paragraph titled “Extern of inclusion u/s. 2(24) (iv)”, 
add ,— 

“When a director, etc., is paid in cash, then the quantum of the cash 
paid determines the value of the perquisite or benefit. If he is paid in kind 
by giving him some facilities like rent-free accommodation, or free servant 
or a car at the company’s expense, and so on, then the amount actually 
expended by the company determines the value of the perquisite or benefit 
for the purposes of taxation under section 2(24) (iv) [/. Dalmia v CIT, 
(1982) 138 ITR 653, 657 (Del)].”. 

Pages 208-09: section 4: 

The case-law relating to section 2(24) (vni) has been discussed at pages 
5125-26 of Vol. 6 under paragraph titled “Receipts of annuities are 
Hnconu/”. Also see, Jayakimari & Dilharkumari v CIT, (1987) 165 ITR 
791 (Kam); Jayakuman A Dilharkumari v CIT, (1987) 165 ITR 792 
(Kam). 

Piafe 209: scctkMi 4$ 

lines 25-26 from top: In C/r v G. R. Karthikeyan [SUP (Gvil) No, 8471 
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of 1980: (1983) 142 ITR (St.) 1] the Supreme Court has granted a special 
leave petition against the decision in CIT v G. R. Karthikeyan [(1980) 124 
ITR 85 (Mad)]. 

Page 209: section 4/2(24)(x): 

Before the paragraphs titled **Inc(me, when falls into the tax net'\ add ,— 

''Definition of 'income^ widened. —By inserting a new sub-clause (jt) in 
section 2(24) with efEect from 1st April, 1988, whereunder any sum received 
by the assessee from his employees as his contributions to any provident 
fund or superannuation fund or any fund set pp imder the provisions of the 
Employees’ State Insurance Act, 1948 (34 of 1948), or any other fund for 
the welfare of such employees has been included within the definition of 
‘income’i the Finance Act, 1987, has widened the definition of ‘income’. 

The insertion, by the Finance Act, 1987, of section 36(l)(vfl) and of 
section 57(/a) may also have relevancy in the context of section 2(24) (x).” 

Page 210: section 4: 

Lines 22-23 from top: In CIT v Ferozepur Finance Pr. Ltd [SLP (Civil) 
No. 8158 of 1981: (1983) 144 ITR (St.) 50], the Supreme Court has dis¬ 
missed special leave petition against the decision in CIT v Ferozepur 
Finance Pr. Ltd [(1980) 124 ITR 619 (Punj)]. The above Punjab decision 
has been followed in CIT v N. D. Radha Kishan Co [(1983) 140 ITR 
860 (Punj)], holding that a notional receipt is not liable to be taxed. 

In C. P. Kushalappa &. Sons v CIT [(1987) 163 ITR 739 (Kam)], the 
Income-tax Officer made addition on the basis that the assessee had re-> 
covered interest on the advances given to the growers although tiiere was 
no acceptable evidence before him in regard to such recovery. Further, the 
Income-tax Officer made the interest paid by the assessee to his sundry 
creditors as a yardstick for measuring the interest alleged to have been 
recovered from the growers. It was held that the Income-tax Officer had 
proceeded arbitrarily and there was no justification for the addition. 

Page 210: s«:tioii 4: 

At the end of paragraph titled "Income in foreign currency—conversion 
into Indian currency**, add ,— 

“In D. A. Graham & N. G. F. Graham v CIT [(1985) 154 ITR 879 
(Kam)], rule 115(d), which prescribed rate of exchange for conversicwi 
into rupees of income expressed in foreign currency, had been held to be 
for the purposes of the Act and not beyond the rule-making power of the 
Board.”. 

Page 214: secthm 4: 

Lines 10 and 11 from top: In CIT v Bankipur Club Ltd. [SLP (Gvil) 
No. 11406-11410 of 1981: (1984) 146 ITR (St.) 184], the Supreme Court 
has granted special leave petition against the decision in CIT v BanJdpur 
Ciub Ltd [(1981) 129 ITR 787 (Pat)]. The decision in Truck Operator^ 
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Union v CIT [(1981) Tax LR 724 (Del)] has also been reported at (1981) 
132 ITR 62 (Del). 

On the point of mutuality, reference may also be made to CIT v Cmnf 
pare Club Ltd [(1984) 146 ITR 181 (All)]; CIT v West Godavari District 
Rice Millers Associtaian [(1984) 150 ITR 394 (AP)); Addl. CIT v 
Secunderabad Club [(1984) 150 ITR 401 (AP)]; CIT v DarfeeUng Club 
Ltd [(1985) 153 ITR 676 (Cal)]; CIT v Delhi Gymkhana Club Ltd [(1985) 
155 ITR 373 (Del)]; Jamshedpur Co-operative Stores Ltd. v CIT [(1986) 
157 ITR 127 (Pat), special leave petition was grafted by the Supreme 
Court: (1986) 161 ITR*(St.) 132]; CIT v United Club [(1986) 161 ITR 
853 (Pat)]; CIT v Beldih Club [(1986) 161 ITR 861 (Pat)]; Bihar Rafya 
Sikshak Sahyog Sangh Ltd. v CIT [(1987) 105 ITR 681 (Pat)]; CIT v 
Ranchi Club Ltd. [(1987) 168 ITR 120 (Pat)]; Jamshedpur Co-opera¬ 
tive Stores Ltd. v CIT [(1987) 61 CIR (Pat) 336]. 

Page 215: section 4: 

Lines 2 and 3 from top: The decision in Bombay Burmah Trading Cor¬ 
poration Ltd. V CIT [(1971) 81 ITR 777 (Bom)], has been affirmed by 
the Supreme Court in CIT v Bombay Burmah Trading Corporation [(1986) 
161 ITR 386 (SC)]. 

Pages 215-16: section 4: 

In the last line of the paragraph titled “Determination of the nature of 
receipt at the initial stage*\ after “94 ITR 582, 589 (Delhi)”, add ,— 
CIT V A. V. M. Ltd., (1984) 146 ITR 355 (Mad)”. 

Page 216: section 4: 

After line 7 from top, add ,— 

"Subsequent events, whethw affect the initial nature td. leceq^t.—Accord¬ 
ing to Bombay High Ck)urt in CIT v C. K. Thcdcore [(1982) 136 ITR 464 
(Bom)], the subsequent determination of the nature of a particular receipt 
relates back to the time of the receipt. 

However, the Karnataka High Court is of the view that the later event 
cannot affect the earlier nature of the receipt as also the quantum of that 
receipt [CIT v Syndicate Bank, (1986) 159 ITR 464 (Kam)].”. 

Page 216: section 4; 

Before the paragraph titled “Nomenclature is not deasive**, add ,— 

to a compile transaction—appocttonnwnt of.'—Though profit in 
a composite transaction can be apportioned as betwemi manufacture and sale 
in the same accounting year, such an apportioned is not permissible when 
one part of the transaction, viz., manufacture, falls in one accounting year 
and another part of the transaction, viz., the trading operations,* falls in 
attother accountiiig year [Cf. CEPT v Kaiym Mat Phool Chand, (1987) 
166 rm 180,,189490 (SC)J.*V 
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PBge 216: seetimi 4: 

On the point *‘Nomenclature is not decisive^, reference may also be 
made to C/7 v /. B. ItaUa, (1983) 141 ITR 948 (AP); C/7 v Stanton A 
Stavely (Overseas) UA, (1984) 146 ITR 405 (Cal); C/7 v C. K, Thakore, 
(1982) 136 ITR 464 (Bom); State of Orissa v Titaghur Pc^er Mills Co. 
Ltd., AIR 1985 SC 1293, 1347; EkUngfi Trust v C/7. (1986) 158 ITR 810 
(Raj); Rajabali NazaraU A Sons v C/7. (1987) 163 ITR 7, 16 (Guj); 
bleroth on Mills Co. Ltd. v C/7, (1987) 166 ITR 518, 523 (Ker). 

Fqfe 916: section 4: 

Before the paragraph titled **ln the hands of the recover*', add ,— 
^fTreatment as income by the assessee is not condnsive. —^A receipt which 
in lew pannot be regarded as income cannot become so merely because 
the assessee has erroneously credited it to the profit and loss account [C/7 v 
Stewarts A Lloyds of India Ltd., (1987) 165 ITR 416, 436 (Cal), 
fdying on C/7 v Irtdia Discount Co. Ltd., (1970) 75 ITR 191 (SC).”. 

Fi^e 220: section 4: 

After line 15 from top, add ,— 

“In C/7 V K. D. Ramachandraraj Urs [S.L.P. (Civil) No. 8736 of 1981: 
(1984) 146 ITR (St.) 2], their Lordships of the Supreme Court have, by 
an order dated 2-1-1984, granted special leave .to the Department to appeal 
against the order dated 26-6-1981 of the Karnataka High Court in C. P. 
No. 10 of 1981, whereby the High Court declined to call for a statement 
of case on the question whether, where an annunity policy was taken out 
by the father of the assmsee to provide a monthly income for the assessee, 
the amount was not a return of capital but was taxable as revenue receipt 
in the assessee’s hands, because the purchaser of the policy and the receiver 
of the amounts were different persons.”. 

Ptq^ 220: Mction 4: 

At the end of paragraph titled “Perpetual or life annuity in exchange 
of a capital assef\ add ,—“The decision in Sayed Sadafs case [(1979) 118 
ITR 939 (Pat)] has been distinguished, on facts, in EkUngfi Trust v C/7 
[(1986) 158 ITR 810 (Raj)] where the Rajasthan High Court held that 
the compensation that was paid to the assessee by way of annuity in per¬ 
petuity ^ter the resumption of the jagir lands was a capital recmpt. 

In the facts of C/7 v Mrs. D. C. Davis [(1986) 161 ITR 518 (Kam)], 
the annuity received by the benefidary under the terms of a will has been 
held to be her income.”. 

Pige 221; section 4: 

Lin^ 10 and 11 from top: The decmon in C/7 v Mediarafa Cfuntamani 
Sarm Nath Sahdeo [(1980) 15 C7R (Pat) 300] has also been repented at 
(1982) 133 nR 658 (Pat). Patna decisieni has been followed in 
€77 Y CldntantarU Sanm Nath SMeo {(1986) 162 ITR 255 (Pat)] and 
in C/7 v AX. Uandti {(1986) Taxation 81(3)-263 (Pat)]. 
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Page 221: seetioa 4: 

At the end of paragraph titled ^'Interest—nature of', add, — “The *ded- 
sion in CIT v Express Newspapers Ltd. [(1980) 124 ITR 117 (Mad)J has 
been followed in Express Newspapers Ltd. v CIT [(1984) 148 ITR 484 
(Mad)]. In the facts of CIT v /. D. Italia [(1983) 141 ITR 948 (AP)], 
a sum, which was styled as interest, was held to be not in the ntUure of 
interest and the same was held to be a capital receipt.**. 

Page 221: section 4: 

In line 13 from bottom, after “66 ITR 465 (SC)”, add,— “ ; CIT v 
Syed Khadruddin Ali Khan, (1983) 144 ITR 266 (AP)**.- 

Page 222: section 4: 

Lines 18-19 from top; The decision in Bombay Burmah Trading Corpo¬ 
ration Ltd. V CIT [(1971) 81 ITR 777 (Bom)] has been afiSimed in CIT 
V Bombay Burmah Trading Corporation [(1986) 161 ITR 386 (SC)]. 

Page 224: section 4: 

The decision in CIT v Saraswathi Publicities referred to in serial No. 28 
has also been reported at (1981) 132 ITR 207 (Mad). The special leave 
petition against this decision has been dismissed by the Supreme Court 
[(1983) 142 ITR (St.) 6]. Also see, CIT v G. D. Nmdu, (1987) 165 ITR 
63 (Mad). 

After serial No. 28, add, — 

“29. CIT V M.B. Tyres, (1982) 137 ITR 295 (MP) (compensation 
for acquisition of business premises resulting in closure of business; held 
capital receipt. Also see, CIT v Indo Tyre House, (1983) 142 ITR 530 
(MP)]. 

30. Nawn Estates Pr. Ltd. v CIT, (1982) 137 ITR 557 (Cal) [compen¬ 
sation for requisiticm of a trading asset; held revenue receipt]. 

31. CIT V Automobile Product of India Ltd., (1983) 140 FIR 159 
(Bom) [compensation received for the extinction and surrender of the indus¬ 
trial licence and die collaboration agreement; held capital receipt], 

32. D.L.F. Housing & Construction Pr. Ltd. v CIT, (1983) 141 ITR 
806 (Del) [compensation for compulsoiy acquisition of land purchased in 
the course of business; hdd capital receipt. Also see, DX.F. United Ltd. v 
CIT, (1986) 161 riR 714 (Del)]. 

33. CIT V Popular Meta Works dc Rolling Mills, (1983) 142 ITR 361 
(Bom) [compensation received from insurance company fdr loss of stod^ 
in-trade in transit; hdd revenue recdpt]. 

34. err V Smt. Asrafi Devi Ralgheaia, (1983) 142 FIR 380 (Cal) 
(ccunpmisation payable under section 48A of die Land Aoquhdtion Act, 
18^, lor tiie dami|e suffered by the owner in cofisei|ttence of tiie delay hi 
BUticing the award section It of tiiat Act; held capital reedpt]. 
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35. CIT V Syndicate Bank, (1986) 159 ITR 474 (Kara) {annual pay¬ 
ments received by the assessee represented partly ctHnpensatiOn and partly 
interest thereon; the former held to be of capital and the latter to be ctf 
revenue character]. Also see, C/T v Syndicate Bank, (1986) 159 ITR 464 
(Kara). 

36. B. G. Shah v C&, (1986) 162 ITR 23 (Bom) [compensation 
received by the assessee from the other party for non-performance of agree¬ 
ment for obtaining monthly tenancy of a premises from the other party; held 
capital receipt]. 

37. CIT V Vardhini & Co., (1987) 165 ITR 342 (Kara) [compensa¬ 
tion received for surrendering leasehold right; held caintal receipt]. 

38. K. Eapen Jacob v CIT, (1987) 166 HR 199 (Mad) [compen¬ 
sation received in lieu of abandonment of his contractual right under a 
partnership deed and for loss of office and goodwill in terms of a compro¬ 
mise decree in a civil court].”. 

Page 227: section 4: 

After serial No. -8, add ,— 

“In Rajabali Sa^arali & Sons v CIT [(1987) 163 ITR 7 (Guj)], the 
assessee transferred his leasdiold rights in a business premises to a thurd 
person for a consideration with the consent of the landlord. It was held that 
the receipt was nothing but premium or pagri for transferring the leasehold 
right and was a capital receipt. 

In CIT V Maryan Mirza [(1987) 165 ITR 339 (Kara)], the assessee 
received a certain sum as prmnium for granting lease for a period of 50 
years. It was, on facts, held ffiat the sum so received was of n capital nature 
and not of a revenue nature.” 

Pages 227-228: section 4: 

On the subject of nature of receipt in case of sale proceeds of trees, refer¬ 
ence may also be made to Add!. CIT v Pandian Plantations, (1984) 148 
ITR 86 (Mad); C.G. Thimmaiah v CIT, (1984) 148 ITR 741 (Kara); 
Maharaja Dharmendra Pratap Narain Singh v State of UJ*., (1985) 153 ITR 
389 (All); Addl. CIT v Indian Drugs & Pharmaceuticals Ltd., (1983) 141 
ITR 134 (Del) [holding the receipt to be of capital nature]. 

On the other hand, in Balamore Estate Pr. Ltd. v State of Tamil Nadu, 
(1987) 163 ITR 195 (Mad), it has been hdd that the sale proceeds of 
albezia trees were revenue receipts. Also see, CIT v BtUmore Estates Pr, 
Ltd., (1987) 164 ITR 687 (Mad). 

Page 236: section 4: 

After line 13 from top, add ,— 

'Tn Bombay Burmah Trading Corporation Ltd, v CIT ((1987) Taxation 
85(3)-262 (Bom)], it has been held that compensation received by the 
assessee in respect of mills and machinery stores, sawn timber and logs was 
not of revenue nature.”. 
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Paffo 285: 4; 

Line 23 from mp: The decision in Bmik of CocMn Ltd. v CIT [(1974) 
94 ITR 93 (Ker)] has been affinned by the Supreme Court in State Bank 
of India v CIT [(1986) 157 ITR 67 (SC)]. 

Pefe 239; section 4: 

Line 9 from top: In Universal Radiators v CIT [SLP (Civil) No. 1027 
<rf 1981; (1983) 143 ITR (St.) 61], >the Suinreme Court has granted spe¬ 
cial leave to appeal against the decision in CIT v Universal RaMators, 
(1979) 120 ITR 906 (Mad). 

After serial No. 17 (giving illustrations about nature of devaluation 
gains), addr^ 

“18. Indo-Burma Petroleum Co. Ltd. v CIT, (1982) 136 ITR 251 
(Cal). 

{Increase due to devaluation in the value of the amount which 
was not circulating capital of the assessee—held, not of reve¬ 
nue nature. But accretion in the value of the amount retained 
in U.K. for business purposes, held of revenue nature]. Also see, 
Indian Leaf Tobacco Development Co. Ltd. v CIT, (1982) 137 
riR 827 (Cal). 

19. Indian Aluminium Co. Ltd. v CIT, (1983) 140 ITR 114 (Cal). 
[Surplus resulting due to devaluation in regard to insurance amount 
received on loss of cargo—held, of revenue nature.] Also see, 
CIT V Popular Metal Works Rolling Mills, (1983) 142 ITR 
361 (Bom). 

20. V. D. Swami A Co. Pr. Ltd. v CIT, (1984) 146 ITR 425 (Mad). 
[Excess amount obtained, due to devaluation, in respect of the 
price received tm export of goods abroad—^held, of rev^ue 
nature.] 

21. CIT v National Palayacot Co., (1984) 147 ITR 714 (Mad). 
[Profit dde to devaluation in respect of price of exported goods 
remitted to India by a foreign branch—^held, revenue in nature.] 

22. CIT V Martin A Harris Pr. Ltd., (1985) 154 ITR 460 (Cal). 
[Reduction, due to devaluation, in liability of the assessee under 
the outstanding bills of the foreign suppliers—held, of revenue 
nature.] 

23. Ganesh Flour MiUs Co. Ltd. v CIT, (1985) 156 ITR 179 (Del). 
[Additional amount received due to devaluation in respect of price 
of goods exported—held, of revenue nature.] 

24. Triveni Er^ineering Works Ltd. v CIT, (1985) 156 ITR 202 
(Del). 

[Pn^ on devaluation of J£-sterling on loan in fordgn currency 
convertible into equity mqMfrd—held, of capital nature.] 

25. State Batdc of Travanam v CIT, (1986) 158 ITR 102 (SC). 
[Siiitplas fcsuldng from devaluation in respect of cash balances 
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held by the assessee in foreign currency with its foreign cons¬ 
tituents—^hdd, of revenue nature.] 

26. Hindustan Trading Corporation v C/r, (1986) 160 ITR 15 
(Guj). 

[Excess amount received, due to devaluation, in respect of price of 
goods exported—^held, of revenue nature.] 

27. Chandmul Rajgarhia v CIT, (1987) 164 ITR 486, 500-501 
(Pat). 

[Amount received, due to devaluation, from foreign parties to 
whom goods were sported—^held, of revenue nature.]”. 

Pages 239-40: section 4: 

At tbe end of paragraph titled Assets received on partition of a HUF are 
primarily of capital nature in the hands of member!^*, add ,— 

“In Ramfibhai Dahyabhai v CIT [(1986) 158 ITR 540 (Guj)], lands 
allotted to a member of an AOP on its dissolution was held to be capital 
and not stock-in-trade of the mmber concerned.”. 

Page 240: section 4: 

At the end of sub-paragraph titled ^'Illustrations^* tmder paragraph titled 
"Sale of know-how", add ,— 

“In the facts of CIT v Dunlop Rubber Co. Ltd. [(1983) 142 ITR 493 
(Cal)], the .amount received by the assessee, a non-resident company, from 
its Indian subsidiary was held merely to be re-imbuniement of expenditure 
incurred by the assessee in connection with the research work and not 
amounting to royalty assessable as income. 

In CIT V Rdliwolf Ltd. [(1983) 143 ITR 720 (Bom)], die assessee, a 
non-resident company, provided drawings, etc., and tedinicai information 
in exchange of fully paid up equity shares. It was held that the value of the 
shares was of a capital nature as it was in consideration for imparting know¬ 
how in association with the sale of capital assets.**. 

Page 24S,: section 4: 

After serial No. (20), giving illustrations of capitid receipts, add ,— 

“(21) Amount received by the assessee from its hokfing-compaiiy in order 
to meet die losses incurred by the assessee [Addl. CIT v Handicreits dt 
Bandloom Export Corporation, (1982) 133 ITR 5SK) (Del); Handicrafix 
di Handloom Export Corporation of India v CIT, (1983) 140 ITR 532 
(Del)]. 

(22) Two otiier cooqumies amal^tmated with the assessee^ompaay— 
allotment of shares to shareholders of amidgamating companies for lesser 
value than the value of the assets taken over—amphis held n<N to be on 
revenue aocpuntCC/T V Bharat De^lopmtxU P. Ltd. (1982) 135 ITR 456 

(Dii)]. . 
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(23) Bonus shares received by a shareholder [CIT v Prem Narcdn Aggar- 
wal, (1982) 136 ITR 407 (Dd)]. 

(24) Refundable cash deposit collected from the consignees and kept 
in deposit in a joint trust account of the shix>-owner and the agents of the 
insurance company—held to be in the nature security deposit and not of 
income nature [CIT v Surendra Overseas Ltd., (1982) 136 ITR 553 
(Cal)]. 

(25) Receipts in the hands of the assessee, whose factory was being set 
up, from sale of tender forms and supply of water and electricity to con¬ 
tractors engaged in construction [AddL CIT v Indiem Drugs and Pharma¬ 
ceuticals Ltd., (1983) 141 ITR 134 (Del)]. 

(26) Agent selling at a price higher than that fixed by the principal—^as 
the principal issued debit notes against the agent in respect of such realisa¬ 
tion, the agent-assessee accepts liability—held, the amount of debit notes 
is not the income of the assessee [Addl. CIT v Netpr Krishana Sahgals Pr. 
Ltd., (1983) 141 ITR 681 (Dd)]. 

(27) Excess amount collected by the assessee, an insurance agent, from 
die policy-hdiders—excess not 'refunded to policy-holders but credited to 
his own profit and loss account—as the excess amounts belonged to the 
policy-holders, the subsequent writing off, etc., did not change the nature of 
the receipt in the hands of the agent and was not agent’s income [Bengal & 
Assam Investors Ltd. v CIT, (1983) 142 ITR 156 (Cal). Also see, CIT v 
Gillemders Arbuthnot & Co. Ltd., (1983) 142 ITR 598 (Cal);C/rv 
Andhra General Finance Corporation, (1985) 156 ITR 386 (AP)]. 

(28) Assessee took on hire certmn buses and sublet the same to other 
persons—^lump-sum payment made by the assessee was treated to be of 
capital nature—^held, on facts, the lump-sum payments received by the 
assessee from sub-lessees were also to be treated on capital account [CIT v 
SaUiia Transport Assexmtes, (1983) 143 ITR 39 (Cal)]. 

(29) The difference between the book-value of the trading assets taken 
and the price paid therefor in the sh^e of shares could be regarded only 
as share premium and not as revenue profits [CIT v Krisknaram Baldeo 
Bank Pr. Ltd., (1983) 144 ITR 600 (MP), special leave petition (Usmissed 
by the Supreme Court; (1983) 141 ITR (St.) 49; Addl. CIT v Krishnaram 
Beddeo Bank Pr. Ltd., (1983) 144 ITR 608 (MP)]. 

(30) While lump-sum alimony to wife granted under a decree is a capital 
tece^ monthly alimmiy receiv^ by the wife is her income [Princess Mahe- 
ahwari Devi of Pratapgarh v CIT, (1984) 147 ITR 258 (Bom)]. 

(31) The assessee-company allo^ its unissued shares at a premium 
and the allottees were ^ven oflBce accommodation in the building owned 
by the asieasee—^hare premium held to be capital receipt [AddL CIT v 
OmOtbA Oilseeds Exchange Ltd., (1985) 152 ITR 552 (Dd)]. 

(32) Amount reedved 1^ a rething partner—the pootion referable to ffie 
assignment of Ids right in the asBUte of the firm has ^n held to be eiqiital, 
and the portibh referable to his wmkmg in the firm has been held to be 
of levenne namre [M M, Mody v OT, (1986) 162 TTR 420 (Bom)]. Also 
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see, Addl. CIT v Brahm Swaroop & Bros., (1987) 163 ITR 321 (Raj); 
CIT V G. D. Naidu, (1987) 165 ITR 63 (Mad); CIT v M. Uttam Reddy, 
(1984) 148 ITR 580 (Mad); K. Eapen Jacob v CIT, (1987) 166 ITR 
199 (Mad). 

Similarly, the amount received by a retiring partner on account of esti¬ 
mated profits on the assessee’s share in stock-in-hand and the stock to be pro¬ 
cured on the basis of quota rights and import entitlements is his income 
from business [Sukhbir Parshad v CIT, (1983) 144 ITR 437 (Punj)]. 

(33) Damages received from the other party for non-performance of 
the non-business agreement—^held, capital receipt [CIT v Ashoka Marketing 
Ltd., (1987) 164 ITR 664 (Cal)]. 

(34) Amount kept in a suspense account pending decision of the court 
[CIT V Nizam Sugar Factory: S.L.P. (Civil) No. 8499 of 1980: (1984) 
145 ITR (St.) 5]. 

(35) Damages received from the supplier of plant and machinery which 
was found to be defective, not giving the guaranteed quantity and quality 
of production—^held of capital nature [CIT v Barium Chemicals, (1987) 
168 ITR 164 (AP)]. 

(36) Amount received from a firm by one of the heirs of a deceased 
partner for not exercising his right of introducing a partner in that firm— 
held, to be of capital nature [CIT v Mrs. Jaya Bhaskaran, (1987) 61 CTR 
(Pat) 214].”. 

Page 248: section 4: 

After line 6 from top (illustrations about revenue receipts), add ,— 

“(26) Interest on unutilised borrowings for construction of a plant—held 
income [Addl CIT v Madras Fertilisers Ltd., (1980) 122 ITR 139 (Mad)]. 
Also see, CIT v Cap Steel Ltd., (1986) 162 ITR 533 (Kam). 

(27) Amount of difference received on settlement of a contract for sale 
of shares [CIT v Bharat Nidhi Ltd., (1982) 133 ITR 447 (Del), special 
leave petition dismissed by the Supreme Court: (1984) 146 ITR (St.) 
186]. 

(28) Receipts on diits (or kuries) [CIT v K.N. G. Bros., (1982) 134 
ITR 323 (Ker); M. George Bros. Chitty Fund v CIT, (1984) 150 ITR 333 
(Ker)]. Also see, CIT v Dr. Chinna Oomen, (1984) 150 ITR 583 (Mad). 

(29) Part the amount paid by the life-members of a club was held to 
be the commuted value of annual subscription and assessable as income 
iCIT V W. I. A. A. aub Ltd., (1982) 136 ITR 569 (Bom)]. 

(30) Interest on securities as also income from otiier sources received 
by a company in tiie course of its voluntary winding up [CIT v Liquidator 
of Rttttam Electric Supply A Wvg. Mills Co. Ltd., (1982) 138 ITll 164 
(MP), sfiedal leave petition dismissed by tilie Supreme Court: (1983) 144 
ITR (St.) 511. 

(31) Estimated amount requisite for mamt^nce of the assessee, a social 
uMer having nO other source of income, hts trife, frmn out of ‘sub- 
aqtiptioiis received from foreign missionaiim towards carrying out social 
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wodct WAS hdd to be assessee’s income (C/T v P. S. Owtladurai, (1984) 
145 rrk 139 (Mad)]. 

(32) AtesHe profits awarded by court for wrongful possession [CIT ▼ 
P. Mariappa Gounder, (1984) 147 ITR 676 (Mad)]. 

(33) Membership fees received by the asSessee-associatiob [S,N,D.P, 
Yogam V CIT, (1985) 154 ITR 624 (Ker)]. 

(34) Amount of the security deposit forfeited by the assessee under the 
terms of a lease agreement [CIT V Balaji Chitra Mandir, (1985) 154 ITR 
777 (AP)]. 

(35) Consideration received for transfer of a mining lease by the assessee 
engaged in mining business—^held» revenue receipt [CIT v LakshminarayaM 
Mining Co., (1987) 165 ITR 326 (Kam)]. 

(36) il^cess amount received for transferring shares widi controlling 
interest—held, of revenue nature [CIT v Mahadeo Ram Kumar, (1987) 
166 ITR 477 (Cd)]. 

(37) Amount received by the assessee under a compromise was held to 
be of revenue nature [Seth Banarsi Boss Gupta v CIT: S. B. Sugar Mills 
Ltd. V CIT, (1987) 166 ITR 783 (SC)].”. 

Page 250: section 4: 

After line 4 from top, add, — 

diversion where an agent receives income on behalf of his prin- 
cipaL—^Where an income is received by an agent, he receives it for and 
on behalf of his principal. There is no question of diversion by overriding 
title as the agent is bound to make over the ipcome to the principal under 
the general law of agency {CIT v Y.S. Desale, (1982) 137 ITR 117 
(Bom)].”. 

Page 250: section 4: 

At the end of paragraph titled **C>wner of house property is taxable in 
spite of diverdon’*, add, — “But in the facts of Smt, Savita Mohan Nagpal 
V CIT {(1985) 154 ITR 449 (Raj)], where under an agreanmit the further 
conttructioa wfs made by the son and the lea«e deed was executed by die 
father and the son as joint-lessors, it was hdd that die 50-pm ceot of the 
net rental income was diverted by overriding fide to die son. 

In Dr. Rafa Sir M. A. Mudtiah CH^ttiar v CIT ((1984)> 148 FIR 532 
(Mad)], the assessee, ownm: of a house prqierty, agi^ to gift the property 
to a trust although no gift deed was registered. It was held that under the 
agreement to gift, no title to the i^perty passed ami there cquld be no 
dtvessioo of property inenme.”. , 

I^i|ge 25): aee^loii 4; 

\ the end of Na (10), mdd.— “Alb see. QT v Afisker Ctmtntf- 
(J986) 159 im 5$4 
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Page 2511 aaetian 4: 

In line 2 from the bottom, after “117 ITR 516 (Pat)’", add ,— “ , CIT v 
Darbhanga Laheriasarm Electric Supply Co., (1985) 154 ITR 812 (Pat);’’. 

Page 252: section 4: 

On tile subject of diversion by overriding title, at the end of serial No. 
(21), add,— “Also see, Matubhai C. Patel v CIT, (1982) 133 ITR 303 
(Guj).’’. 

At the end of serial No. (22), add, — "CIT v Sardar Virendra Singk 
Bolia, (1982) 135 ITR 802 (MP); Maharaja Gajendrapal Singh of Jhabua 

V CIT, (1982) 137 ITR 151 (MP).’’. 

The decision in CIT v Smt. Kamdlabai Juthalal [(1977) 108 ITR 755 
(Bom)], discussed at serial No (25), was concerned with a period prior 
to the introduction of section 64(1) (vi) with effect from 1st April, 1976. 
After serial No. (25), add, — 

“(26) Partition of Ae capital of the HUF in a firm in which the karta 
was a partner representing the family—even after partition, karta conti¬ 
nuing as a partner in his individual capacity—amounts allocated to other 
members remained invested in their respective names in the firm on condi¬ 
tion that the karta-a&sessee would pay interest on such amounts to the other 
members—^held, that interest so paid was diverted by overriding title [CIT 

V Rupchand Prabhudas, (1982) 134 ITR 632 (Bom)]. 

(27) Even after partition of the HUF, karta continuing a partner in the 
firm and receiving share income—^held that the portion allottable to the 
divided members and payable to them was diverted by overriding title [CIT 

V M.D. Kanoria, (1982) 137 ITR 137 (Bom): CIT v Indramohan Sharma, 
(1982) 138 ITR 696 (Bom) ; CIT \ Indramohan Sharma, (1982) 138 ITR 
699 (Bom); CIT v Nemkumar Porwal, (1984) 148 ITR 30 (Bom); CIT v 
Pabbati Shankaraiah, (1984) 145 ITR 702 (AP); Shantikumar Maganlat 
Jain V CIT. (1984) 148 ITR 11 (Bom). Also see, CIT v S. Subba Reddy, 
(1986) 159 ITR 120 (AP)]. 

(28) Acquisition of land in respect of which agreement for sale had 
been entered into—seller and purchaser agreeing that the amount of compen¬ 
sation in excess of the agreed sale-price would belong to the purchaser— 
such excess was held to have been diverted by overriding title [CIT v M.D. 
Manohar Rao, (1985) 155 ITR 696 (AP)]. 

(29) Stipulation about trustees* remuneration in the trust deed constituted 
an overriding title in respect of that part of the trust income [CIT v Trus¬ 
tees of H.E.H. The Nizam's Miscellaneous Trust, (1986) 160 ITR 253 
(AP)]. 

(30) Amount required to be transferred to the reserve fund under sec¬ 
tion--43(2) of the Madhya Pradesh Co-operative Societies Act, 1960 
[Kashkal Co-operative Marketing Society Ltd. v CIT, (l§87) 165 ITR 437 
(MF)]. 

Oa tihe point of diversion, reference may also be made to: CIT v Nandird- 
ben Narottamdas, (1983) 140 ITR 16 (Guj); CIT v Ktmchanlal L. Trd- 

cap: n v-7—^5 
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sania, (1983) 141 mi 284 (Bom); Jyotsnaben Narottmndas v CIT, (1983) 
142 rm 91 (Guj); C/2: v A. Tosh A Sons Fr. ltd., (1987) 166 ZTR 867 
(Cal).**. 


Page 253: aection 4: 

The decision of the Kerala Full Bench in Vemgopala’s case [(1968) 68 
ITR 83 (ICer—^FB)] in serial No. (13) has been affirmed in V. Venu~ 
gopala Varma Rajah v CAg.IT [(1972) 84 ITR 466 (SC)]. 

Page 254: aectitm 4: 

At the end of serial No. (19), add, — “Also see, Arvind Singh v CIT, 
(1986) 160 ITR 908 (Raj); Smt. Sushila Kumari v CIT, (1986) 160 ITR 
918 (Raj).”. 

Page 254: section 4: 

After serial No. (21), add ,— 

“(22) Pending registration, the vendor paid a portion of the rental 
incQhie to the purchaser in view of the fact that the purchaser has already 
paid a portion of the price—^held no diversion by overriding title [CIT v 
Smt. Archana R. Dhamvatay, (1982) 136 ITR 355 (Bom)]. 

(23) Contingency reserve created for meeting future unknown liability 
ICIT V Sijua (Jharriah) Electric Supply Co. Ltd., (1984) 145 ITR 740 
(Cal)]. 

(24) Amounts contributed for charitable purposes out of receipts of the 
assessee-club [Madras Race Club v CIT, (1985) 151 ITR 675 (Mad)]. 

<25) Amount paid by the surviving partners to the widow of the deceased 
partner [K. C. Bose <fe Co. v CIT, (1985) 156 ITR 701 (Cal)]. 

(26) A provision made in the profit and loss account of the firm for the 
use c/l one of the partners between whom and the other partners there was 
lilagation uffiidi ultimately resulted in the exclusion of the partner frmn the 
flim [/. H. Morgan & Sons v CIT, (1987) 163 ITR 746 (Kam)]. 

Alw see, CIT v Bantvari Lai Agarweda, (1987) 167 ITR 321 (Pat); 
Vazir Sultan Tobacco Co. Ltd. v CIT, (1987) 31 Taxman 209 (AP); 
CIT V State Bank of In^, (1987) 32 Taxman 619 (Bom).”. 

Page 254: section 4: 

Line 13 from the bottom: The dedsion in CIT v Smt. Lakshnd Narayanan 
t(1980) 18 CTR (Mad) 30] has also been reposted as CIT v Smt. Lakshmi 
Narayan, (1981) 132 ITR 355 (Mad), whereagalnst a q)edal leave peti* 
don has been granted by the Supreme Court: (1983) 143 TTR (St) 38. 

Page 255: secti«m 4: 

After line 13 ftom tcm, add/^ 

*na State Baidc of ^Mmcdrt v CIT [(1986) ISS mt 103.155 (S01» 
by Selotity, laid doam that <1) die eoneept of teal htcome*would 
hai * wei^ ioeome ahtch far HiebQf may 
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have accrued hut in the leali^ of the situation, no income had resulted 
because the income did not really accrue; (2) where the Act applies, the 
conc^t of real income should not be so read as to defeat the provisions 
of the Act; smd (3) the conct^t of real income is certainly ai^Ucable in 
judging whether there has been income or not but, in every case, it must 
be applied widi care and within well-recognised limits. 

In so laying down, the Supreme Court observed that the decision in 
Kashiparekffs case [(I960) 39 ITR 706 (Bom)] must be confined to its 
own peculiar facts. The Supreme Court has disapproved the decision m 
CIT v Devi Films Pr. Ltd. [(1983) 143 ITR 386 (Mad)].*’. 

At the end of page 255, add ,— 

On the subject of ‘‘Concept of real income^', reference may also be made 
to CIT v Godhra Electricity Co. Ltd., (1983) 140 ITR 657 (Guj); Beni 
Prasad Sidh Gopal v CIT, (1984) 148 ITR 760 (All); CIT v Kerala Finan^ 
cud Corporation Ltd., (1985) 155 ITR 246 (Ker). 

In CIT V Man Trading Co. Pr. Ltd. [(1985) 155 IIR 536 (SC)], the 
assessee took over the benefit of a sole selling agrement. For that, by way 
of consideration, the assessee had to pay by way of royalty an amount 
equivalent to 75 per cent, of their profits. Assessee claimed to have pmd 
Rs. 7,93,837 on that account. The assessee Claimed the allowance of that 
amount as a business deduction. It was held that the payment was, on the 
facts of the case, for acquisition of a capital asset and was not deductible 
even on the basis of the concept of real income. The principle of taxatkm 
that income-tax is to be levied on the real income c^not be applied for 
claiming deduction* in re'i^ect of capital expenditure incurred by the 
assessee. 

In Park Hotel (P.) Ltd. v CIT [(1987) 167 ITR 60 (Cal)], rental 
income realised by the sub-lessee under an unregistered sub-lease deed 
from the tenants was held not the real income of the assessee-lessee arising 
from the bufiness. 

Page 256: Becti<m 4: 

After line 11 from tc^, add’,-^"Thus, if stock-in-trade remains unused or 
unsold, the mere book appreciation in the value therCbf cannot be brou^t 
to tax [State Bank of TrOvancore v CIT, (1986) 158 ITR 102, 133 (SC)].**. 

Pages 256-257: section 4: 

On the subject “Primary onuf\ reference may also be made to: CIT v 
Or. B. Af. Sundaravadanam, (1984) 148 ITR 333 (Mad); CIT v S. A. 
Rajamanickam, (1984) 149 ITR 85 (Mad); CIT v Shri Girdharram Sari- 
ram Bhagat, (1985) 154 ITR 10 (Guj) ; Or. K. George Thomas v CIT, 
(1985) 156 riR 412, 420 (SQ. 

257t eeeHsn 4: 

Bilofe the text of sectkni 5. addr^ 

^ Bodm Co. Pr. Ltd, V cnr I(19«3) 144 mi 352 (Kam), special 
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leave petition granted by the Supreme Court: (1983) 142 ITR (St.) 6], 
the assessee took a loan from £P foreign company under an agreement after 
obtaining requisite permission from the Reserve Bank of India. The In> 
come-tax Officer treated the amount of loan as commission earned by the 
assessee on the ground that no interest was paid, no instalment of repay¬ 
ment was implemented and no security was taken by the foreign company. 
It was held that the revenue failed to discharge the onus that lay heavily on 
them to prove that loan was by way of commission and not a loan.”. 

Page 259: section 5: 

At the end of the page, add ,— 

taxability normally to follow the system of accounting.—^Except in 
the cases where specific provisions in tliat regard exist, the taxability nor¬ 
mally depends upon the system of accounting observed by the assessee. 
Where the assessee adopts mercantile system of accounting, the taxability is 
to be ascertained on accrual basis and not on receipt basis [CIT v Vijay 
Laxmi Trading Co. Ltd., (1984) 147 ITR 372 (Raj); CIT v Bihar State 
Agro Industries Development Corporation, (1986) 158 ITR 96 (Pat). 
Also see, Becker Gray & Co. v CIT, (1983) 139 ITR 293 (Cal)j. 

Even in the case of assessees following mercantile system of accounting 
a mere claim by the assessee in respect of an amount without the right to 
claim cannot form the basis for taxability [CIT v R. G. Govan & Co., (1985> 
156 ITR 875 (Del); CIT v A. B. V. Gowda, (1986) 157 ITR 697 
(Kam)]. 

On the other hand, where the assessee follows cash system of accounting, 
the taxability is to be based on receipt basis and not on accrual basis [CIT 
V Barjatya Family Charitable Trust, (1987) 163 ITR 269 (Raj); Nawrt 
Estates Pr. Ltd. v CIT, (1982) 137 ITR 557 (Cal)].”. 

Page 260: section 5: 

After serial No. (x), add ,— 

“It may be noted that the provisions of section 4(1) (h) (ik) of the 1922 
Act have been discussed in Dr. Surmukh Singh Uppal v CIT, (1983) 144 
ITR 191 (Punj); Dr. Surmukh Singh Uppal v CIT, (1983) 144 ITR 20a 
(Punj).”. 

Page 262: section 5: 

After the paragraph titled "Charge of income-tax", add ,— 

^Section 5 vis-a-vis section 64.—Section 5 defines the scope of total 
income with reference to the different residential qualifications of the 
assessees. Section 64 enacts deeming provisions for indusion of mheris in- 
ctgne in the income of the assessee. If a particular income does not fall 
iriShin the gamut of section 5, the same cannot be made taxable by invcidng 
ffie piovisioos of section 64. Thus, in the case U a non-resident assessee 
the inecmm which accrues or arises outside India to a person covered under 
section 64 cannot be included in the total income of tbe non-fesideat iClT 
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V F. Y. Khambaty, (1986) 159 ITR 203 (Bom)]. In that case, the assessee, 
a non-resident, was a partner in a firm in Nigeria. His wife and minor 
children were also partners in that firm. It was held that the income arising 
to the wife and the minbr children from the finn was not includible in the 
total income of the assessee.”. 

Page 263: section 5: 

After line 5 from top, add ,— 

**Lottery income arising outside India on or after 1-4-1972 to a resi¬ 
dent includible in total income u/s. 5(1) (c).—^As a result of insertion of 
section 2(24) (ijr) as also section 56(2) (/h) by the Finance Act, 1972, 
with effect from 1st April, 1972, income from lottery, which accrues or 
arises even outside India on or after 1st April, 1972, to an assessee resident 
in India, has to be included in his total income by virtue of the provisions 
of section 5(1) (c) and such income has to be treated as ^Income from 
other sources’ [CIT v Chaman Lai, (1985) 156 ITR 245 (Punj)].”. 

Page 264: section 5: 

At the end of the page, add ,— 

“In CIT V Badische Anilin & Soda Fabric A. G. [(1984) 146 ITR 393 
(Bom)], the assessee, a non-resident company, entered into an agreement 
with another non-resident company B. Under the agre^ent B was entitled 
to license the use of the winkler process developed by the assessee to any 
third party on payment of royalty by B to the assessee. B granted licence 
to N, a company in India, for the use of such process. The assessee received 
in India a certain amount on account of royalty whiph it kept in a bank 
account by way of royalty income in India and it was includible in his 
total income by virtue of section 5(2)(a). Assessee’s plea that the amount 
was received in discharge of a debt due from B was negatived.”. 

Pages 265-266: section 5: 

After serial No. (3), which gives illustrations of constructive receipts, 
add ,— 

“(4) The assessee had deposits with a bank. The bank credited, in the 
account oi the assessee, interest on such deposits year after year. Although 
the actual receipt of such interest by tihe assessee, who maintained c^ 
system of account, was the consolidated interest for four years in the fourth 
year, it was held that there was receipt, at least constructive, of interest 
from year to year and the consolidated amount could not all be taxed in 
the fourth year itself, but the interest so received had to be included in the 
total income of the respective years [Indukd Kanji Parekh v CIT, (1987) 
163 ITR 102 (Guj)].”. 

Page 266: aecthm 5: 

Before line 10 from the bottom, add ,— 

**W!iat if relevant is the initial character of the receipt and not the head 
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ttiid<a: whidi the amount is credited in the account books of die assesses. If 
the initial character of the receipt was a trading receipt, the fact that it is 
placed in a suspense account for some time and thereafter, in a subsequent 
year, to the profit and loss account of the assesses would not affect the 
diaracter of the receipt. Such receipt is taxal^e for the year in which it was 
initially received [CIT v Spunpipe & Construction Co. (Baroda) Pr Ltd,, 
(1983) 141 ITR 246 (Guj), special leave petition granted by the Supreme 
Court: (1984) 150 ITR (St.) 80].”. 

Page 270: section 5: 

After line 7 from top, add ,— 

“In Indian Aluminium Co. Ltd. v CIT £(1983) 140 ITR 114 (Cal)], the 
assesses entered into an agreement with a Canadian company for the sup¬ 
ply of know-how. Under the agreement, the fee for such supply was to be 
paid in Canada. After taking permission from the Reserve Bank, the asses¬ 
ses procured a bank demand draft and sent it by pOst to C!anadian com¬ 
pany at Canada. It was held that there was no ‘receipt’ in India by the 
Canadian company. The post office acted as the agent of the assesses and 
not of the Canadian company.”. 

Page 272: section 5: 

On the subject of “ * Accrued, ‘arises^ or *is received’ — distinction”, refer¬ 
ence may also be made to CIT v AJB.V. Gowda, (1986) 157 ITR 697 
(Kam). 

Page 274: section 5: » 

Line 21 frmn top: It may be noted that the observation on tax avoidance 
in CIT V A. Raman & Co. [i(1968) 67 ITR 11 (SC)] and otiier cases has 
been disapproved by a larger Bench of the Supreme Court in McDowell & 
Co. Ltd. V CTO £(1985) 154 ITR 148, 160 (SC)]. 

Page 276: section 5: 

On the subject ”No right to postpone”, reference may also be made to 
Neroth Oil Mills Co. Ltd. v CIT, (1987) 166 ITR 418, 427 (Ker). 

On the subject “Accrual flowing from an agreement, the whole agree- 
ment to be reeui for correct ascertainmenf*, reference may also be made to 
Neroth OU Mills Co. Ltd. v CIT, (1987) 166 mi 418 (Ker). 

Pages 277*278: section 5: 

On die subject “No reopening of account favoured”, referrace may also 
be made to CIT v Karamchand Premchand Pr. Ltd., (1985) 152 ITR 94 
(Puj). 

Pate 278; seetioii 8; 

Xu lines 7 and 6 from the bottom, in place oi ”C/r v Shagwan Dae Oopal 
(1980) 15 cm (Pat) 296”» subedtuter^ “CIT v Kendrnnm t. 
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Talsania, (1983) 141 ITR 284 (Bom); Modem Stores v CIT, (1986) 157 
ITR 589 (AP). The Patna High Court in CIT v Bhagwan Das Gopat 
Prasad [(1983) 139 ITR 430 (Pat)] and the Karnataka High Court in 
Smt. Indubai Manoharlal v CIT [(1987) 163 ITR 750 (Kam)] have distin¬ 
guished the Supreme Court decision in Ashokbhai’s case [(1965) 56 ITR 
42 (SC)] on its own facts”. 

Page 279: section 5: 

In line 6 from top, after “57 ITR 185 (SC)”, add,—"; All India Film 
Distributors Pr. Ltd. v CIT, (1983) 139 ITR 358 (Del)”. 

Page 281: sectiim 5: 

At the end of line 7 from top, add ,— “In this context, the date of the an¬ 
nouncement of the award by the Collector is material and not the date when 
the award was signed {CIT v Rgmadhar, (1985) 156 ITR 755 (Del)].”. 

Lines 12-13 from top: The decision in CIT v Hindustan Housing & Land 
Development Trust Ltd. [(1977) 108 ITR 380 (Cal)] has been afiBrmed 
by the Supreme Court in CIT v Hindustan Housing and Land Development 
Trust Ltd. [(1986) 161 ITR 524 (SC)]. 

In line 15 from top, after “117 ITR 849 (Guj)”, odd,—”; Addl. CIT v 
Smt. Bhavam Devi Soni, (1982) 136 ITR 333 (AP); Mahalaxmi Sugar 
Mills Co. Ltd. V CIT, .(1986) 157 ITR 683 (Del)”. 

Where the assessee’s right to receive compensation is under dispute, the 
amount of compensation cannot be said to accrue to the assessee till the 
dispute is adjudicated [CIT v Hercules Trading Corporation, (1983) 143 
ITR 504 (Cal)]. 

In the facts of Bombay Burmah Trading Corporation Ltd. v CIT [(1987) 
Taxation 85(3)-262 (Bom)], it has been held that the assessee’s right to 
compensation arose only on the date on which the award was made. 

Page 282: section 5: 

In line 16 from the bottom, after “(1973) 87 ITR 22 (Mad)”, odd— “ ; 
CIT V Santi Devi, (1983) 139 ITR 489 (Cal); CIT v Janardhan Reddy, 
(1984) 145 ITR 303 (AP); CIT v Sachindramohan Sandy, (1984) 146 
ITR 597 (Cal); CIT v A.B.V. Gowda, (1986) 157 ITR 697 (Kam); 
CIT v L. Venkatapathy, (1987) 163 ITR 178 (Mad). 

The decision in T.N.K. Covindarajulu Chetty v CIT ((1973) 87 ITR 
22 (Mad)] has been affirmed in CIT v T.N.K. Govindarajulu Chetty 
((1987) 165 ITR 231 (SC)].” 

Page 282: sectltm 6: 

In line 12 frmn bottom, odd,— 

“Similarly, the interest awarded under the Requisiticming and Acquisition 
Act, 1952, has been held to be spread over the period for which it was 
awarded [Om Parkaah v CIT, (1984) 148 ITR 180 (Del)]. Same is tfao 
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case in respect of interest under Madhya Bharat Jagirs Act, 1951 [CIT v 
S.C. Angre, (1986) 157 ITR 261 (MP)].”. 

Page 283: section 5: 

In line 11 from top, after “69 ITR 159 (Mys)”, add ,— “ ; K. Sadasiva 
Krishna Rao V CIT, (1983) 144 ITR 270 (AP); ViUal Reddy \ CIT, 
(1987) 165 ITR 673 (AP)” [on the subject of accrual interest under 
section 28 of the Land Acquisition Act]. 

However, if any such award has been appealed against, the accrual is 
postponed to the date of appellate judgment [CIT v Syed Khadruddin Ali 
Khan, (1983) 144 ITR 266 (AP)]. 

On the other hand, according to the Delhi High Court, the assessee's 
right to receive interest under section 28 accrues to him day to day through¬ 
out the years from the date of taking over possession by the Collector till 
payment of compensation and for the purppse of assessment proportionate 
amount thereof is to be spread over and taxed for the appropriate year 
[CIT V Deoki Nandan &, Sons, (1982) 138 ITR 225 (Del)]. 

Similar view has been taken by the Full Bench of the Kerala High Court 
in Peter John v CIT [(1986) 157 ITR 711 (Ker—FB)] holding that interest 
accrued from day to day. The Full Bench overruled the decisions in M. ltd- 
ram v CIT [(1979) 117 ITR 638 (Ker)] and George Paul Puthuran v CIT 
[(1980) 126 ITR 168 (Ker)]. 

Also see, CIT v S. Sajit Singh & Sons, (1987) 166 ITR 377 (Raj). 
Page 283: section 5: 

In line 3 from the bottom, after “117, 133-4 (Mad)”, add, — “The deci¬ 
sion of the Kerala High Court in State Bank of Travancor^s case [(1977) 
110 ITR 336 (Ker)] has impliedly been approved by the Supreme Court 
in State Bank of Travancore v CIT [(1986) 158 ITR 102 (SC)]. In that 
Supreme Court case, the assessee in the course of its banking business used 
to charge interest on advances, which it considered doubtful of recovery and 
which was termed as “sticky advances” by debiting the concerned parties 
but instead of carrying it to its profit and loss account, credited the same 
to a separate account called “interest su^nse account”. It was held that 
the interest on such advances accrued to the assessee and the same was 
includible in its income. Suspended animation following inclusion of the 
amount in the suspense account does not negate accrual and after the event 
of accrual, corroborated by appropriate entry in the books of account, on 
the mere ipse dixit of the assessee, no reversal of the situation can be 
brought about. 

In so bolding, the Supreme Court approved CathoUc Bank of India v CIT 
[(1964) KLT 653 (Ker)], CIT v Confmance Ltd. [(1973) 89 ITR 292 
(Boan)] and Jmes Firday d Co. v CIT [(1982) 137 ITR 698 (Cal)]. The 
Supreme Court eiplained CIT v Shoorfi VaUabhdas & Co. [(1962) 46 ITR 
144 <SC)) and CIT v BirUt Owtdior Pr. Ltd, [(1973) 89 riR 266 (SC)] 
Kid loUoWKl Morvi Industries Ud. v CIT [(1971) 82 ITR 835 (SC)]. Hie 
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Supreme Court disapproved CIT v Devi Films Pr. Ltd. [(1983) 143 ITR 
386 (Mad)] and distinguished CIT v Motor Credit Co. Pr. Ltd. [(1981) 
127 ITR 572 (Mad)] and CIT v Ferozepur Firumce Pr. Ltd. [(1980) 124 
ITR 619 (Punj)]. Also see, CIT v Oriental Bank of Commerce Ltd., (1987) 
62 CTR (Del) 197. 

In the facts of the following cases, it was held that the interest had 
accrued:— 

(1) CIT V Kerala Financial Corporation, (1985) 155 ITR 228 (Ker); 

(2) CIT V Kerala Financial Corporation Ltd., (1985) 155 ITR 246 
(Ker). 

In the facts of CIT v Corporation Bank Ltd. [(1986) 157 ITR 509 
(Karn)], interest credited to “interest suspense account” on doubtful loans 
was held not assessable to tax in view of the departmental circular in that 
regard. 

It may be well to note that the gist of these circulars and their subsequent 
withdra ^al has been referred to in 158 ITR at pages 138-39 of the reports. 

However, where the assessee did not, discontinued to, charge interest 
on the bona fide belief that the debt was very much doubtful, interest can¬ 
not be said to have accrued {CIT v Raigharh Jute Mills Ltd., (1981) 132 
ITR 702 {Cd\)\ Calcutta Investment Co. Ltd. v CIT, (1983) 142 ITR 120 
(Cal). Also see, CIT v N. D. Radha Kishan & Co., (1983) 140 ITR 860 
(Puiij)]. 

It seems that the decision in CIT v Vijay Laxmi Trading Co. Ltd. [(1984) 
147 ITR 372 (Raj)] needs reconsideration. 

The following departmental circular is relevant on the point of charge- 
ability of interest on sticky loans:— 

‘Assessment of State Financial Corporation—Change in method of 
accounting of interest from mercantile to cash — Regarding. —^The Supreme 
Court has in its judgment in the case of State Bank of Travancore v CIT 
[1986] 158 ITR 102 held that the interest accruing on sticky loans is 
taxable to income-tax on accrual basis where the assessee follows the 
mercantile system of accounting. 

2. Some State Financial Corporations have changed the method of 
accounting of interest from mercantile to cash basis. 

3. State Hnancial Corporations are governed by the directives of the 
Reserve Bank of India and IDBI. If these authorities are satisfied that the 
change in the system of accounting of interest from mercantile to cash 
basis by the concerned State Financial Corporation is legal, valid and 
bona fide, the Income-tax Department may accept the cash system of 
accounting of interest 

4. These instructions may be brou^t to the notice of all the officers 
waking in your charge.* [Circular No. 491, dated 30th June, 1987.]’*. 
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Page 284: aectirai 6: 

After line 19 tFom top, add »— 

“Other cases about accrual of interest income are:— 

1. C/r V Naskarpara Jute Mills Co. Ltd., (1983) 141 ITR 384 
(Cal) {interest under section 34 of the Civil Procedure Code, 
1908, accrues on the date of the decree]. Also see, C/7 v Bengal 
Jute Mills Co. Ltd., (1987) 165 ITR 631 (Cal). 

2. C/r V Public Utilities Investment Trust Ltd., (1983) 143 ITR 
236 (Bom) [interest on debenture of a foreign company, remit¬ 
tance impeded by legislation, accrues only when the impediment 
is removed]. Also see, CIT v Public Utilities Investment Trust 
Ltd., (1983) 143 ITR 257 (Bom). 

3. Fazilka Electric Supply Co. Ltd. v CIT, (1983) 143 ITR 551 
(Del) [interest on compensation for take over under the Indian 
Electricity Act, 1910, accrues, year to year, with reference to the 
date of take over of the undertaking by the Government even in 
a case where the matter was referred to arbitration and the award 
was given later]. 

4. CIT v M. K. KR. Muthukaruppan Chettiar, (1984) 145 ITR 175 
(Mad) [interest under section 243 of the 1961 Act on delayed 
refund accrues de die in dimi and not on the date on which it is 
paid]. 

5. CIT V Imperial Chemical Industries, (1984) 145 ITR 447 (Cal) 
[interest payable on fulfilment of certain conditions accrues only 
on such fulfilment]. 

6. Smt. Gunwantibm Ratilal v CIT, (1984) 146 ITR 140 (MP), 
special leave petition dismissed by the Supreme Court: (1985) 
156 ITR (St.) 43 [interest on advances to a firm—^hdd accrued]. 

7. CIT v Calcutta Credit Corporation Ltd., (1986) 158 ITR 536 
(Cal) [interest on investment made by the receiver without direo* 
tion from the court]. 

8. Sarupchand Hukamchand Pr. Ltd. v CIT, (1982) 133 ITR 295 
(MP), special leave petition dismissed by die Supreme Court: 
(1983) 144 ITR (St.) 13 [interest was not recoverable by filing a 
suit, held not accrued]. Also see, CIT v Sarupchand Hukamchand 
Pr. Ltd., (1984) 19 Taxman 484 (MP).”. 

Page 284: aection 5: 

At die end of the page, add, — 

**ixUi-a) Interest on ctamdative deposit schemes of Government under^ 
taMng a^ a xa blUty—deparmtental circuko. —^The issue n^arding taxabiliQr 
of interest on cumulative dqiosit schemes announced by Government undet^ 
taldmp bas been considered by the Board. The point for conndcMtion is 
whether interest on amniladve deposit sdieme woidd4)e taxaMe tm accrual 
basis for each year during udikh the dtqposH is made or on receipt bads in 
the year of reviving the total interest 
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2. The Central Government has decided that the interest on cumulativiB 
deposit sdiemes of Government undertakings should be taxed on accrual 
basis annually. 

3. The Government undertaking will intimate the accrued interest to 
the depositors so as to enable them to disdose it in their returns of income 
filed before the income-tax authorities.* [Circular No. 371, dated 21st 
November, 1983.] 

(xiii-b) Interest on National Deposit Scheme — taxability—departmental 
circular.—'Taxability of interest on National Deposit Scheme. —The National 
Deposit Scheme was launched by the Central Government with effect from 
30-7-1984. Interest on deposits under this Schraie is paid or compounded 
on half-yearly basis. The Central Government has amended the Scheme to 
provide that in respect of deposits made in the financial year 1984-85, inte¬ 
rest up to 31-3-1985 will be deemed to have accrued on 31-3-1985, even 
though the actual payment or compounding is made on half-yearly basis. 

2. The Board is of the view that such interest is taxable in the year of 
accrual.’ [Circular No. 406, dated 21st January, 1985.] 

(xiu-c) Interest on cumulative deposit schemes of private sector under-" 
takings — taxability—departmental circular. —^"The issue regarding taxability 
of interest on cumulative deposit schemes of the private sector undertakings 
has been ccxisidered by the Board. The point for consideration is whether 
interest on cumulative deposit schemes would be taxable on accrual basis 
for each year during which the deposit is made or on receipt basis in the 
year of receiving the total interest. 

2. The Central Government has decided that interest on cumulative 
deposit schemes of private sector undertakings should be taxed on accrual 
basis annually. 

3. The private sector undertakings will intimate the individual depo¬ 
sitors about the accrued interest so as to enable them to disclose it in their 
returns of income filed before the income-tax authorities.’ [Circular No. 409, 
dated February 12, 1985.]** 

Page 285: section 5: 

At the end of paragraph titled "(xrv) In case of salcay cmd wages’*, 
add ,— 

“Where a perquisite in the shape of rent-free accommodation was pro¬ 
vided to the employee by the employer, such provision, if not refused at 
the initial time, results in the accrual of income even though the employee 
might not have utilised it [CIT v Bawa Singh Chauhan, (1984) 150 ITR 
8 (Del)]. 

facts and dadsion about accrual disputed remuneration, see ClT 
V Smt, V. Sikka, (1984) 149 TTR 73 (Dd).**. 
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Page 285: section 5: 

On the point of accrual in case of sales tax collection, etc., reference 
may also be made to CIT v Spunpipe & Construction Co. (Baroda) Pr. 
Ltd. [(1983) 141 ITR 246 (Guj), special leave petition granted by the 
Supreme Court: (1984) 150 ITR (St.) 80]; Sirsa Industries v CIT [(1984) 
147 ITR 238 (Punj)]. 

Page 287: section 5: 

After serial No. 23, dealing with cases about time of accrual, add, — 

“24. CIT V Chanchani Bros. (Contractors) Pr. Ltd., (1986) 161 ITR 
418 (Pat) [bills presented for contract work done for Government— 
accrual only when bills are accepted]. 

25. CIT V Bhartiya Steel Industries, (1987) 164 ITR 388 (Cal) 
Isupplementary bills]. 

26. CIT V Madhavan Nayar, (1983) 13 Taxman 364 (Ker) [import 
entitlement]. 

27. CIT V New Horizon Sugar Mills Pr. Ltd., (1983) 140 ITR 1003 
<Mad) [(1) refund of excise duty accrues on receipt, (2) additional amount 
in respect of export earlier made accrues on receipt]. 

28. CIT V Ganesh Stores, (1986) 162 ITR 493 (MP) [compensation 
for breach of contract accrues when the amount is asce^ained or admitted]. 

29. CIT V Smt. Geeta Sanghi, (1983) 142 ITR 834 (MP) [hire 
charges accrue when amount ascertained and admitted]. 

30. Addl. CIT V Chandrakant D. Patel, (1983) 139 ITR 233 (MP), 
special leave petition granted by the Supreme Court: (1984) 146 IIR (St.) 
183 [sales tax refund accrues when the claim therefor has been upheld]. 

31. CIT V Martin Harris Pr. Ltd., (1985) 154 ITR 460 (Cal) 
[devaluation gain or loss, when accrues]. 

32. Trikamlal v CIT, (1982) 134 ITR 450 (MP) [claim for unUqui- 
•dated damages accrues when the amount is ascertained or admitted]. 

33. Salig Ram Kanhaya Lai v CIT, (1982) 133 ITR 915 (Punj), 
special leave petition dismissed by the Supreme Court: (1983) 143 ITR 
<St.) 65 [decretal amount, when accrues]. 

34. CIT V P. Mariappa Gounder, (1984) 147 ITR 676 (Mad) {mesne 
profits accrue at the time of actual quantification]. 

35. Jcdswed Ceramic Industries v CIT, (1987) 33 Taxman 204 (Pat) 
[value of the bricks sold, where the Msessee has to file money suit for 
realisation of the price of the goods sold and delivered]. 

Question of /ucL—Ordinarily, the finding of the Tribunal regarding the 
time of accrual of a particular income is a finding of fact [CIT v Indo^ 
Afghan Agencies, (1984) 150 ITR 572 (Punj); CIT v Gunwantibai Rati- 
lal, (1986) 53 CTR (MP) 220]. 

Question of law. —^The question about the year of accrual has been held 
to be a question of law [Jhemsi Electric Supply Co. Ltd. v CIT, (1987) 
163 nR 720 (A»)1,”. 
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Page 291: section 5: 

After serial No. 6, add ,— * 

“7. CIT V Atlas Steel Co. Ltd., (1987) 164 ITR 401 (Cal) [consi¬ 
deration for know-how supplied outside Indi'> accrues outside India). 

8. Mansinghka Bros. Pr. Ltd. v CIT, (1984) 147 ITR 361 (Raj) [loan 
was advanced in a Part B State with a right to recover such loan at the 
same Part B State—^interest held accrued in that Part B State]. 

9. CIT V Kirloskar Oil Engines Ltd., (1982) 135 ITR 762 (Bom) 
[profit on sale of material supplied on the basis of assessee’s order accepted 
in England by the foreign seller and sale proceeds received in England— 
held, profit accrued outside India as the situs of contract was outside 
India]. 

10. Indian Aluminium Co. Ltd. v CIT, (1983) 140 ITR 114 «CaI> 
[know-how information imparted in Canada and fees therefor paid in 
Canada—^no accrual in India]. 

11. CIT v Domint Works GMBH, (1984) 14b IFR 625 (Mad) [colla¬ 
boration agreement—^part of technical fees held to relate to services in 
India].”. 

Page 291: section 5: 

At the end of paragraph titled “Accrual of income—effect of book en¬ 
tries"', add ,— 

‘Tt is well-settled that the way in which entries are made by the assessee 
in its books of account is not determinative of the question whether the 
assessee has earned any profit or suffered any loss. The assessee might, by 
making entries which were not in conformity with the proper principles of 
accountancy, have concealed profit or showed loss and the entries made by 
him could not, therefore, be regarded as conclusive one way or the other 
[State Bank of India v CIT, (1986) 157 ITR 67, 71 (SC)].”. 

Page 292: section 5: 

Before line 12 from bottom, add, — 

“In the facts of Dewan Gian Chand v CIT [(1982) 138 ITR 138 (Punj)], 
it was held that there was foregoing of the income during the accounting 
year itself and therefore there was no accrual of sudi i^pome. 

In the facts of CIT v Godhra Electricity Co. Ltd. [(1983) 140 ITR 657 
(Guj)], it was held that there was no foregoing or giving up of its right by 
the assessee in respect of the income. 

In Sufan Singh Sadana v CIT [(1982) 136 ITR 496 (Punj)], it was 
held that no evidence was led by the assessee to establish its claim that the 
amount of commission was foregone on account of business or commercial 
expediency. 

Also sec, CIT v North West Coal Ltd., (1987) 167 ITR 419 (Cal); 
Oolcha Properties (P.) Ltd. v CIT, (1987) 166 ITR 259, 267 (Raj).”. 
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Page 297: aection 6: 

At the end ci the paragraph titled^ "Legw/aftve amendmenf’, add,— 
’‘Section 6 has also ibeen amended by die Finance Act, 1982, with effect 
from 1st April, 1983. 

For the effect of the amendments made by the Finance Act, 1982, see, 
pages xiv and xv of Vol. 4. 

Annotation portion under section 6 should be read subject to such 
amendments.”. 

Pages 299-301: section 6(1) (b): 

The provisions of section 6(1) (h), v^ich has been omitted by the 
Finance Act, 1982, with effect from 1st April, 1983, have also been dis¬ 
cussed in Dhirafld Haridas v CIT {(1982) 138 ITR 570 (Bom)]. 

Pages 302-303: section 6(2): 

At the end of paragraphs titled “Control and management, add ,— 

“In this contest, the mere presence of the managing partner in India 
cannot by itself lead to the inference that control and management of the 
affiairs of the firm have been exercised in India [CIT v Chitra Palayakat & 
Co., (1985) 156 ITR 730 (Mad)].”. 

Page 306: section .6(3): 

At the end of the page, add ,— 

“’Affairs'—^implication of.—The word ‘affafrs* within the meaning of 
section 6(3) means affairs which have some relation to income [CIT v 
Bank of China, (1985) 154 ITR 617, 624 (Cal)]. In that case, the asses- 
see-company in liquidation had income from interest and rent in India. It 
was hdd that the affairs relating to the earning of such income were con¬ 
trolled and managed in India by the official liquidator. Therefore, the 
assessee company must be deemed to be resident in India.”. 

Page 307: section 6(5): 

At the end of the page, oM ,— 

“The fact that the assessee had a jnevious year for the purposes of die 
assessments in the eulier years under section 3(1) (r) win not stand in 
the way d the application of section 6(5) for the purpose d determination 
of his residential status [CWT v P. R. Shanmugam, (1985) 153 IIR 330, 
338 (Mad)].”. 

Page SOS: section 6(6): 

At tile end d paragraphs tided "Legislattve fiistor/*, add,^ 

“In the facts d Dr. Summkh Sini^ v CIT {(1983) 144 ITR 191 
(Punj)], a case under the 1922 Act provisions it was fadd that the statah 
d the assessee was omrectly taken as 'residmit init not ordinarily residniti 
negativing assOssee's contention that his status should be taken as *non- 
nmident’.”. 
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Page 310: aection 7: 

For the last line of footnote No. 2, giving the rate of interest fixed in 
relation to provident fund under rule 6(d) of Part A of Schedule IV to 
the 1961 Act, read ,— 


“27-10-78 

31-8-81 

8i% 

SO 

615(E). 

dt. 

27-10-1978 

1-9-81 

1-6-83 

9% 

so 

676(E). 

dt. 

1-9-1981 

2-6-83 

22-8-84 

9Wo 

so 

388(E). 

dt. 

2-6-1983 

23-8-84 

17-6-85 

10% 

so 

616(E). 

dt 

23-8-1984 

18-6-85 

31-3-86 

m% 

so 

466(E), 

dt 

18-6-1985 

1-4-86 

— 

12% 

so 

120(E), 

dt 

27-3-1986' 


Page 311: section 7: 

The subject-matter 'Tax deducted at source out of dividend income — 
when deemed income received" has fully been dealt with under section 198 
at pages 3779 to 3782 of Vol. 4. 

Page 312: section 8(a): 

At the end of the paragraph titled "Provisions analysed—section 8(a)'’, 
add ,— 

“In B. V. Venkatesam Chetty v CIT [(1985) 154 ITR 217 (AP)], the 
assessee was following cash .system of accounting with the financial year 
as previous year. Although, the relevant dividend was declared on 28-3-1970, 
the dividend warrant was actually received by the assessee on 11-5-1970. 
It was held that having regard to the cash system of accounting followed 
by the assessee, it was not proper to include the dividend income in the 
assessment year 1970-71. 

Dividend received in foreign currency.—^Where a resident assessee 
received a dividend from a foreign company in foreign currency, such divi> 
dend for the purpose of assessment had to be converted in rupee currency 
at the exchange rate prevailing on the date of receipt of the dit^end [D. A, 
Graham A N.G.F. Graham v CIT, (1985) 154 ITR 879 (Kam)]. 

That was so up to 31-10-il977. With effect from 1-11-1977, the material 
date is the last day of the month immediately preceding the month in 
ahidi the dividend is declared, distributed or psud by the company [see 
rule 115 at pages 5546-47 of Vol. 6]. 

Uadistrflnited profit taxed u/s. 104—distribution of—eannot Rgain be 
taxed in the hands of the shardioMer.—In 5. Radhakrishnan v ITO [(1985) 
156 ITR 538 (Mad)], the counsel on behalf of the assessee took die plea 
diat once the undistributed profits had suffered tax under section 104, die 
same cannot, after distribution in favour of the assessee, assume a diffc^mit 
character, thereby raabling the revenue to tax it once over again in die 
hand of the assessee shareholder. The plea was upheld.**. 
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Pages 314-315: section 8: 

At the end of paragraph titled ‘‘Dividend in kind” add ,— 

“However, in CIT v Bharat Nidhi Ltd, [(1984) 149 ITR 245 (Del)], it 
has been held that in considering the v«rithdrawal of rebate in super-tax 
payable by a company under the Finance Act, 1959, on the basis of the 
dividend distributed by it, the amount of dividend should be taken to be 
what is actually distributed in cash plus the face value of the shares distri¬ 
buted by it as dividend in specie. It would not be correct to take the market 
value or the average value of the shares so distributed.”. 

Pages 315-316: section 8: 

At the end of paragraphs titled “Dividend income to be taxed in the 
hands of real owner of shares^’, add ,— 

“Dividend declared after the date of transfer of shares cannot be taxed 
in the hands of the transferor-assessee, who is a mere trustee for the trans¬ 
feree in that behalf [CIT v R. Dalmia, (1982) 135 ITR 346 (Del)].”. 

Pages 323-324: section 9: 

At the end of the paragraphs titled “Legislative amendments^', add ,— 
“Further amendments to section 9 have been made by— 

—^the Finance Act, 1983 (11 of 1983), and 
—^the Taxation Laws (Amendment) Act, 1984 (67 of 1984). 

For the effect of the aforestated amendments, see, pages xv to xvii of 
Vol. 4. 

The annotation portion under this section should be read subject to such 
amendments.”. 

Page 325: section 9: 

Before the paragraph titled “Other related provision^*, add ,— 

“Double Taxation Avoidance Agreement to prevail over section 9.— 
is true that under section 9(1)(/) all income accruing or arising whether 
directly or indirectly to or from any business connection in India, or other 
income mentioned in that section is deemed to accrue or arise in India. 
But the charging provisions of section 4, as well as section 5 defining the 
total income of a person, either a resident or a non-resident, are expressly 
made ‘subject to the provisions of the Act’, which means that these are sub¬ 
ject to the provisions of section 90. By necessary implication, these are 
subject to the terms of the Double Taxation Avoidance Agreement, if any, 
entered into by the Government of India with a foreign Government. Thus, 
the provisions of such an Agreement prevails over section 9. In effect, the 
profits of a foreign company can be made liable to tax under section 9 
except to the extent allowed by such Agreement [CIT v Visakhapatnam 
Port Trust, (1983) 144 ITR 146, 159, 160 (AP)].”. 

Puge 336: aeotioii 9(1 )(i): 

At the end of line 8 from top, add, — “The principle enunciated by the 
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Supreme Court, in Carborandum Co/s case [(1977) 108 ITR 335 (SC)], 
has been applied in CIT v Hegde <£ Golay Pr. Ltd., (1987) 163 ITR 635 
(Kam) and ITO v Shriram Bearing Ltd., (1987) 165 ITR 419 (Cal). Also 
see, Massey Ferguson Parkins Ltd. v CIT, (1987) 165 ITR 612 (Mad). 

In the facts of CIT v Atlas Steel Co. Ltd. [(1987) 164 ITR 401 (Cal)], 
it was held that the transaction relating to supply of secret knowledge and 
know-how took place entirely outside India and the payment in regard 
thereto did not result in accrual of any income to the assessee, a non-resident 
company, in India.”. 

Page 339: section 9(1) (i): 

After line 4 from top, add ,— 

“(7) Under a collaboration agreement, remuneration was paid in sterling 
to the foreign collaborator for rendering technical advice in London. Held, 
there was no business connection because there was no element of conti¬ 
nuity between the business of the non-resident and the activity in India in 
respect of remuneration [Addl. CIT v New Consolidated Gold Fields Ltd.,. 
(1983) 143 ITR 599 (Pat)]. 

(8) The assessee-company entered into an agreement with a foreign 
company for obtaining latter’s services as a marketing consultant. It was 
found by the Tribunal that the foreign company was to render services 
outside India and that payments were remitted to U.K. It was held on facts 
that there was no business connection. Therefore, the royalty income re¬ 
ceived by the foreign company from the assessee was not assessable in 
India [CIT v Vsha Martin Black (Wire Ropes) Ltd., (1984) 148 ITR 236 
(Cal)]. 

Also see, CIT v Visakhapatnam Port Trust, (1983) 144 ITR 146 (AP); 
T.I.r&M. Sales Ltd. v CIT, (1985) 151 ITR 286 (Cal), affirmed in CIT 
\ T. LAM. Sales Ltd., (1987) 166 ITR 93 (SC); Prem Nath Diesels 
Grainvaying Division v CIT, (1986) 159 ITR 575 (Del); CIT v Assam 
Consolidated Tea Estate Limited, (1987) 167 TTR 215 (Cal).”. 

Page 340: section 9(1) (i): 

After the paragraph titled '^Source of dividend income*, add ,— 

^Income from undisclosed source also covered by section 9(1) (i)<— 
Even if there is no known or disclosed source of income, the income may 
still be deemed to have accrued to a non-resident in India from undisclosed 
sources if it is actually found in the hands of his statutory agent having 
nexus or relationship, with the non-resident principal [Hazoora Singh v CIT, 
(1986) 160 ITR 746 (Punj)].”. 

• 

Page 348: section 9(1) (i): 

At the end of paragraphs titled **Relevant mW, add ,— 

*‘It is true that rule 10 must be interpreted bearing in mind its object of 
arriving at an accurate ascertainment of the income of a non-resident in 
India. But it would not be possible to interpret rule 10(i0 in such a manner 

cskp: IT v-7—6 
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that a transaction of the non-resident, which may have taken place outside 
India, and which may be imconnected with the business activities of die 
company in India, can be eliminated in calculating its total income. 
Rule 10 (i7) requires that one should first ascertain the ratio of an assessee’s 
receipts in India to its total world receipts. This ratio must be applied to 
the assessee’s total world income in order to arrive at the assessee’s income 
in India. To ascertain the world income of the assessee, one must neces¬ 
sarily take into account receipts and outgoings outside India. They cannot 
be ignored. It is possible that in a given case a non-resident company may 
carry on diverse business activities which are separable and in respect of 
which it has kept separate accounts. Out of its several businesses, if may 
cany on only one business in India. In such a case, if an activity is carried 
on wholly outside India, it may be ignored while arriving at the calcula¬ 
tion of the profits of the non-resident in India; for example, if a company 
carries on the business of manufacturing shoes as well as armaments and 
it keeps s^arate accounts in respect of both these activities, then if sudi 
a company only carries on the activity of manufacturing shoes in India, it 
may be possible to say that for the purpose of rule 10(i0 the activity of 
manufacturing armaments may be ignored for arriving at the income of 
the company in India. When the cmnpany carries on the same business 
both In India and abroad, it is not possible to dissect its account and to 
eliminate frmn this account those items either on the credit or on the debit 
side which have no connection with its trading activities in India. To do so 
would defeat the very device under rule 10 (k) to determine the correct ratio 
of income of the non-resident in India in relation to its total world income 
^CIT V Indian Textile Engineers Pr. Ltd., (1983) 141 ITR 69, 79^0 
(Bom)]. 

The formula laid down by rule 10(») is only to determine as to which 
part of such total income has accrued or has arisen in India. For such 
determination the items which have been held to be included in the total 
income of the assessee must necessarily be considered to be the receipts of 
the assessee’s business [CIT v Shinwa Kaium Kcasha Ltd., (1987) 165 ITR 
270, 274 (Cal)]. 

As a matter of fact, where the computation is made under rule 10(u*), the 
application of the prowions of section 44C is, not warranted [C/T v Saudi 
Arabian Airlines, (1985) 155 ITR 65 (Bom)]. 

The provisKMis of rule 10 have also been discussed in CIT v Swedish 
East Asia Co. Ltd., (1981) 127 ITR 148 (Cal)].”. 

Page 353: section 9(1)(t): 

In Une 10 from the bottom for ‘‘47 ITR 481 (Mad)”, read ‘‘47 ITR 841 
(Mad)”. 

In the last line of the paragraph titled **Difficulty not to prelude appor¬ 
tionment, after “107 ITR 182 (Cal)”, aid.— ‘‘ ; CED v Mrudula Naresh- 
Chandra, (1986) 160 ITR 342, 353 (SC).”. 
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Page 354: aection 9(1)(i): 

A the end of paragraph titled ‘‘Question of fact”, add ,— 

“The question whether any part of the activity was carried on in India 
or not is essentially a question of fact [Skoda Export v Addl. CIT, (1983) 
143 ITR 452, 457 (AP)]/’. 

Page 355: section 9(1)(i): 

After serial No. (5), add ,— 

“(6) The Tribunal, on the facts of the case, evaluated the services ren¬ 
dered in India by the foreign company after referring to the relevant clauses 
in the know-how agreement and apportioned 20 per cent, of technical fees 
received by the foreign company as accruing in India. The Tribunal was 
held justified in doing so [CIT v Domint Works GMBH, (1984) 148 ITR 
625 (Mad)]. 

(7) After taking everything into consideration and looking particularly 
into the large number of services to be rendered outside India as compared 
to the comparatively fewer services rendered in India, the Tribunal esti¬ 
mated 10 per cent, of the net profits as income accruing or arising in India. 
That estimate was upheld [CIT v Bertrams Scott Ltd., (1987) 31 Taxman 
444 (Cal)].”. 

Page 369: section 9(1) (vi): 

At the end of the page, add ,— 

“Royalty—^implication of.—^It may be noted that the expression 'royalty' 
has been defined in Explanation 2 to section 9(1) (vi) for the purpose of 
that clause. For the implication of the expression ‘royalty* where there is no 
statutory definition thereof, reference may be made to CIT v Ahmedabad 
Mfg. Cdico Ptg. Co. [(1983) 139 ITR 806 (Guj)]; CIT v Dunlop 
Rubber Co. Ltd. [(1983) 142 ITR 493 (Cal)]; CIT v Stanton & Stavely 
[Overseas) Ltd. [fl984) 146 ITR 405 (Cal)]; Citizen Watch Co. Ltd. 
v lAC [(1984) 148 ITR 774 (Karn)]. 

In the facts of N. V. Philips Gloeilampenfabrieken Eindhoven v CIT 
[(1987) 65 CTR (Cal) 103], it has been held that the information 
agreed to be supplied by the assessee in respect of working methods and 
manufacturing processes of the product were exclusive information and 
knowledge available to the assessee and not generally disseminated and pay¬ 
ment in respect thereof would bear the character of royalty.”. 

Page 371: section 9(1)(vii): 

At the end of the page, add ,— 

“Having regard to the language used in section 9(1) (vii), the income by 
way of fees for technical services arising out of even a business connection 
should betaken to have been covered by section 9(1) (v/i) and not by 
section 9(1) (0, section 9(1) (v«) being a special provision for that type 
of Income lOT v Copes Yukon Inc., (1987) 167 ITR 884 (Mjd)J. 
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Paragraph 11 of circular No. 21 of 1969 [reproduced at pages 852-68 of 
Vol. 1] withdrawn.—The Board has issued ciixular No. 382, dated 4th 
May, 1984, which is as under:— 

‘Taxation of shares of Indian companies allotted to non-residents in 
consideration for the purchase of machinery and plant delivered abroad .— 
Causes (vi) and (vii) have been inserted in sub-section (1) of section 9 
of the Income-tax Act, 1961, by the Finance Act, 1976, with effect from 
June 1, 1976. As a result, income by way of royalties and fees for technical 
services is deemed to accrue or arise in India in the cases specified under 
these provisions. 

There are, however, two exceptions to the above general position. Firstly, 
lump sum consideration paid under approved agreements made before 
April 1, 1976, for the transfer outside India of, or the imparting of infor¬ 
mation outside India in respect of, any data, documentation, drawing or 
specification relating to any patent, invention, model, design, secret formula 
or process or trade mark, or other similar property is not deemed to accrue 
or arise in India, and secondly, income by way of fees for technical services 
under approved agreements made before that date is not deemed to 
accrue or arise in India. 

2. In this context, certain questions have been raised as to whether the 
clarifications contained in Public Circular No. 21 of 1969 would be appli¬ 
cable. In para. 11 of this circular, it was .stated that in a case where shares 
are issued at the time of incorporation of an Indian company in consi¬ 
deration for the transfer abroad of technical know-how or services, or 
delivery abroad of machinery and plant, and the payment is not taxable 
under section 5(2) (h) of the Income-tax Act as income accruing or arising 
or deemed to accrue or arise in India, no attempt should be made by the 
Department to bring to tax the profits or gains on such transactions merely 
on the ground that the situs of the shares is in India. 

3. As a result of the amendments brought about by the Finance Act, 
1976, royalties or fees for technical services paid in pursuance of collabora¬ 
tion agreements entered into on or after April 1, 1976, are chargeable tc 
tax under section 5(2) (h) of the Income-tax Act. The contents of para. 11 
of Circular No. 21 of 1969 would cover only cases where shares in Indian 
companies are allotted to a non-resident for delivery abroad of machinery 
and plant. Where ^ares in Indian companies are allotted in consideration 
for the madunery and plant, the income embodied in the payments would 
be received* in India as the shares in the Indian companies are located in 
India and would accordingly attract liability to income-tax as income re¬ 
ceived in India. 

4 . In view of the legal position, the concessions in paragraph 11 of 
the said circular are in the nature of extra l^al concessions and the Board 
have decided to withdraw the same. Paragraph 11 of the Public Circular 
No. 21 may, therefore, be treated as withdrawn with immediate effect.** 
[Circular No. 382, dated May 4, 1984.]”. 
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Page 399: action 10: 

On the subject ''Exemption to be liberally construe^’, reference may also 
be made to P. Alikunfu, M. A. Nazeer Cashew Industries v CIT, (1987) 
166 ITR. 804 (Ker). 

Page 400: section 10: 

After line 17 from top, add ,— 

“In order to be entitled to an exemption an assessee must strictly come 
within the terms of the provisions under whidi such exemption is being 
claimed. But the provisions must be construed reasonably in the context 
of the purpose for which such provisions have been enacted {CIT v Sutna 
Stone & Lime Co. Ltd,, (1982) 138 ITR 37 (Cal)]. Also, it would not be 
possible for the court to place an elastic interpretation and enlarge die 
scope of the provision [CIT v Satellite Engineering Ltd., (1982) 136 ITR 
607 (Guj)]. Also see, R. Natarajan v CED, (1982) 138 ITR 178 (Mad); 
Vidarbha Cooperative Marketing Society Ltd. v CIT, (1985) 156 ITR 422 
(Bom); Gupta Brick Works v Commercial Taxes Tribunal, Bihar, (1985) 
Tax LR 2934 (Pat); CST v Triloki Nath & Sons, (1984) 57 STC 322 
(All).”. 

Page 411: section 10(1): 

At the end of the paragraph titled "Partied integration of net agricultural 
income with non-agricultural income for rate purposes—intra viref', add ,— 
“Also see, K. V. Abdulla v ITO, (1986) ,161 FIR 589 (Kam).”. 

Page 416: section 10(3): 

In line 4 from top, after “631 (All)”, add ,— “; CIT v Dr. Chirma 
Oomen, (1984) 150 ITR 583 (Mad)” [on ^e subject "Casual or non¬ 
recurring—meaning of]. 

Page 417: section 10(3): 

At the end of the paragraph titled "WindfedV’, add, — “The decision in 
Mehboob's case [(1977) 106 ITR 758 (Bom)] has been dissented from 
in CIT v Sahney Steel <fe Press Works Ltd. [(1985) 152 ITR 39, 57 (AP)]. 

In the facts of CIT v Stewarts & Lloyds of India Ltd. {(1987) 165 ITR 
416 (Cal)], die payment received by the assessee from the foreign com¬ 
pany was hdd to be a casual receipt in the nature of a windfall as die 
payment was not attributable to any legal obligation or custom or past 
practice or tradition. 

In the facts (rf Princess Maheshwari Devi of Pratapgarh v CIT [(1984) 
147 ITR 258 (Bean)], die payments by way of monthly alimony received 
by the wife were held not to be windfalls or casual payments.”. 

Pagr 419: section 10(3): 

After line 2 from t(^, add ,— 

“In the context of claiming exemption undm: section 10(3), not <mly 
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questions of fact but also questions of law may arise [see, Cir v Smt. Kamla 
Devi Khajanchi, (1986) 157 ITR 367 (Raj)].”. 

Page 419: section 10(3): 

Before line 12 from bottom, add ,— 

“Where the assessee claimed exemption on the ground that a particular 
inc(mie was from horse-racing but could not prove the fact by producing 
evidence in that behalf, exemption was not granted [see, V, F. Samtani y 
CIT, (1981) 132 ITR 488 (Cal)].”. 

Page 420: section 10(3): 

At the end of the page, add ,— 

“In CIT V Beldih Club [(1986) 161 ITR 861 (Pat)], a donation of 
Rs. 50,000 was given to the assessee club by TISCO for major repairs and 
renovation of its building, etc. It was held that the donation was a casual 
receipt in the hands of the club of a non-recurring nature.”. 

Page 423: section 10(3): 

Lines 4 and 3 from the bottom: The decision in CIT v Dr. K. George 
Thomas [(1974) 97 ITR 111 (Ker)] has been affirmed in Dr. K. George 
Thomas v CIT [(1985) 156 ITR 412 (SC)] and the decision in CIT v 
Dr. K. George Thomas [(1977) 108 ITR 1024 (Ker)] has been affirmed in 
Dr. K. George Thomas v CIT [(1986) 159 ITR 851 (SC)]. 

Page 428: section 10(3): 

Before line 17 from bottom, add ,— 

“14. CIT v Sarbamangda Devi, (1987) 163 ITR 898 (Pat). 

15. CIT V P.R. Chakarvarty, (1987) 165 ITR 345 (Pat). 

16. CIT V Smt. Sarbamang^ Devi, (1987) 165 ITR 346 (Pat). 

17. CIT V J.C. Wahal, (1987) 34 Taxman 326 (All). 

18. CIT V Mod Chord Khajanchi, (1987) 34 Taxman 498 (Raj) 
[cases Riding the receipt, on facts, to be casual and non-recurringl.”. 

Page 429: section 10(3): 

After serial No. 34, add ,— 

“35. CIT V Dr. Chinna Oomen, (1984) 150 ITR 583 (Mad). 

36. Ganesh Flour Mills Co. Ltd. v CIT, (1985) 156 ITR 179 (Del) 

37. Hirdustan Trading Corpn. v CIT, (1986) 160 ITR 15 (Guj). 

38. N.A. Mody v CIT, (1986) 162 ITR 420 (Bom). 

39. K. Ramaswami Gounder v CIT, (1987) 163 ITR 94 (Mad) [cases 
holding t^e receipt, on facts, not to enjoy the exemption].”. 

Page 430; section 10(3): 

Lines 12-13 of paragraph titled "Changes made": The Supreme Court 
has granted a special leave petition [see, (1983) 142 ITR. (St.) 1] against 
the decision in CIT y G. R. Karthikeyan [(1980) 124 ITR 85 (Mad)]. 
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Page 430: section 10(3): 

Lines 18-.19 from top: After “20 CTR (Kam) 16. 18”, add,— “ ; M. A, 
A. Raoof V ITO, (1985) 152 ITR 228 (Mad)” [holding that the jackpot 
winnings would be includible in income by virtue of section 2(24) (ix) sub¬ 
ject to exemption under section 10(3)}.”. 

Page 430: section 10(3): 

Lines 13 and 12 from bottom: After “(1981) 20 CTR (Kam) 16. 18”. 
add,— '*; CIT v B.C. Kothari, (1986) 160 ITR 27 (Mad)” [discussing 
the effect of section 59 of the Finance Act, 1972]. 

The above state of law remained in operation for assessment years 1973- 
74 to 1986-87. 

The Finance Act, 1986, has amended section 10(3) and has omitted 
section 80TT with effect from 1st April, 1987, i.e., for and from assessment 
year 1987-88. The new position is: 

Any receipts which are of a casual and non-recurring nature to the extent 
such receipts do not exceed Rs. 5,(XX) in the aggregate shall be exempt 
under section 10(3). It may be noted that for assessment years 1973-74 to 

1986- 87, such limit was Rs. 1,000 excluding the winnings from lotteries 
which enjoyed exemption under section 80TT in case of non-corporate tax¬ 
payers. Thus, in the hands of corporate taxpayers, the winnings from 
lottery were includible in their total income. For and from assessment year 

1987- 88, income by way of winnings from lotteries, both in the hands of 
corporate and the non-corporate taxpayers, enjoys exemption under sec¬ 
tion 10(3) itself to the extent provided therein. The taxable portion of 
winnings from lotteries is to be taxed at a flat rate of 40 per cent, as pro¬ 
vided in the newly inserted section 115BB.”. 

Page 432: section 10 (4A): 

Before the paragraph titled 'Travel concession to employees—section 
10(5)” add,— 

“The Finance Act, 1982 (14 of 1982), has substituted a new clause (4A) 
of section 10 for the then existing clause (4A) with effect from 1st April, 
1982. For the effect of the so-substituted clause (4A), see pages xvii-xviii 
of Vol. 4. 

In the facts of Dhirajlal Haridas v CIT [(1984) 138 ITR 570 (Bom)], 
the assessee was hdd entitled to the exemption under section 10(4A) for 
the assessment year 1965-66.”. 

Page 432: new section 10(4B): 

Section 10(4B) has been inserted by the Finance Act, 1982 (14 of 1982), 
wifli effect from .1st April, 1983. For the effect of the newly-inserted sec¬ 
tion 10(4B), see pc^es xix-xz of VoL 4. 
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Page 432: section 10(4A): 

Footnote marked * : The Non-Resident (External) Account Rules, 1970, 
has subsequently been amended by the Non-Resident (External) Accounts 
(Amendment) Rules, 1985 [Notification No. GSR 254, dated 21-2-1985: 
(1985) 153 ITR (St.) 20]. 

Page 434: section 10(5): 

After line 5 frmn t(^, add ,— 

“The following departmental circular is also relevant to section 10(5):— 

'Clarification regarding exemption of value of leave travel concession 
under section 10(5) of the Income-tax Act, 1961.—Section 10(5) of the 
Income-tax Act, 1961, provides for grant of exemption from income-tax to 
the value of leave travel concession granted by an employer to an employee. 
In regard to assessment for assessment years 1971-72 and onwards, this 
concession is dealt with in section 10(5) (ii) which spells out two situations. 
The first is where an ^ployee receives travel concession or assistance from 
his employer for himself and his family in connection with his proceeding 
on leave to any place in India. The second is where an employee receives 
travel concession or assistance from his ranployer or former employer for 
himself and his family in connection with his proceeding to any place in 
India after retirement from service or after the termination of his service. 
A proviso to this sub-clause spells out that the amount exempted under 
either of these situations shall not, except in the case of circumstances pres¬ 
cribed by rule ZB of the Inccune-tax Rules, 1962, exceed the value of the 
travel concession or assistance which would have been received by or due 
to the individual in connection with his proceeding to his home district in 
Intha on leave or, as the case may be, after retirement from service or on 
the termination of his service. Under rule 2B, the following cases are speci¬ 
fied as being exceptions to the ceiling laid down in afore-mentioned proviso: 

(a) where the individual is entitled to such travel concession or assis¬ 
tance once in a blodk of four calendar years commencing from die 
calendar year 1974, the value of such travel concession or assis¬ 
tance availed of in eadh such block; 

(b) where the individual is entitled to such travel concession or assis¬ 
tance more than once in any such block of four calendar years, 
the value of the travel concession or assistance first availed of 
by him in eadi such block; 

(c) where such travel concession or assistance is not availed of by the 
individual during any such block of four calendar years, the value 
of the travel concession or assistance, if any, first availed of 
the individual during the first calendar year of the immediately 
succeeding block of four calendar years. 

2. It has been represented that Income-tax CMhccus are interpreting 
section 10(5) read with rule 2B to allow exemption in reflect of leave 
travel concision for visiting any place in India othmr than die home town 
once in a block of four, years and if more than one leave travel ctmcmision 
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is allowed to an employee in this block, no excmiption under section 10(5) 
in respect of the second concession is allowed. The Board have examined 
the matter. Under section 10(5) read with rule 2B, the value of leave travel 
concession is exempt completely in a block of four years. However, if the 
employee is entitled to more than one leave travel concession in a block of 
four years, then full exemption is to be given for the first concession under 
rule 2B and subsequent concession in the same block is limited to an amount 
that would have been admissible had the employee visited his home town. 
It is only the excess of the concession over the fare to the home town that 
has to be treated as perquisite and taxed as part of salary income in respect 
of the second leave travel concession for going to any place in India in the 
same block of four years.’ [Circular No. 413, dated Ath March, 1985,]” 

Page 434: new section 10(5A): 

Section 10(5A) has been newly inserted by the Taxation Laws (Amend¬ 
ment) Act, 1984 (67 of 1984), with retrospective effect from 1st April, 
1982. For the effect of the newly-inserted section 10(5A), see page xx of 
Vol. 4. 

Page 484: section 10(6)(i): 

After line 20 from top, add ,— 

“In CIT V G. B. Shuttelworth [(1986) 161 ITR 486 (Ker)], the passage 
money paid to the assesses by the employer for the trip of assessee’s son 
from India to U. K. has been held to be passage money received by the 
assessee for his child in connection with his ptoceeding on home-leave 
within the meaning of section 10(6) (i) and exempt as such.”. 

Page 437: section 10(6) (vii): 

In line 16 from top, after “108 ITR 493, 499 (Bom)].”, add ,— “Sec¬ 
tion 10(6) (vh) (a) (h) refers to the employment of the foreign technician 
generally and nowhere it has been laid down that an employment within 
the meaning of that section would be confined to only one employment 
mnder one employer [CIT v /. Gestin, (1986) 161 ITR 563 (Cal)].”. 

Page 437: section 10(6)(vii): 

After line 23 from top, add ,— 

“In the facts of Addl. CIT v Willian Land [(1982) 31 CTR (Del) 310], 
it has been held that the assessee was a foreign technician and was entitled 
to exemption under section 10(6) (vff)”* 

Page 488: section 10(6)(vii-B): 

Before line 3 from bottom, add ,— 

“Rule 16A of the Income-tax Rules, 1962, specifies the prescribed autho¬ 
rity for approving any institution or body established for scientific research 
for the purposes of section 10(6)(v//-a). The said rule 16A has been re¬ 
produced at page 5474 of VoL 6. 
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Page 440: new section 10(6A): 

Section 10(6A) has been newly inserted by the Finance Act, 1983 (11 
of 1983), with effect from 1st April, 1984. For the effect of the newly-in¬ 
serted section 10(6A), see page xxi of Vol. 4. 

Page 440: section 10(8): 

Before line 14 from bottom, add ,— 

^^Remuneration received by an individual under any technical co-opera¬ 
tion assistance programme—section 10(8).—In the facts of CIT v Prem 
Bandhu Gupta [(1985) 156 ITR 737 (Del)], the salary received by the 
assesses, who was an Indian national, under the Technical Cooperation 
Assistance Programme and Project from the Agency for International 
Development, U.S.A., was held eligible for the benefit of exemption under 
section 10(8).’*. 

Page 441: section 10(10): 

Before line 5 from bottom, add ,— 

“Section 10(10) has also been amended by the Finance Act, 1983 (11 
of 1983)’, with effect from 1st April, 1982. For the effect of such amend¬ 
ments, see pages xxii-xxiii of Vol. 4. Annotation portion under section 
10(10) should be read subject to such amendments.”. 

Page 442: section 10(10): 

After line 6 from top, add ,— 

“Gratuity received by an employee as per the terms of the employment 
agreement is eligible for exemption under section 10(10) subject to the 
provisions of that section even though he had been re-employed by the same 
employer for another term by a fresh agreement which also provides for 
payment of gratuity [CIT v Smt. Savitaben N Amin, (1986) 157 ITR 135 
(Guj)].”. 

Page 442: section 10(10): 

It may be noted that the provisions of the Payment of Gratuity Act, 
1972, have undergone vital amendments by the Payment of Gratuity (Amend¬ 
ment) Act, 1984 (25 of 1984) [AIR 1984 Acts 157-158]; by the Pay¬ 
ment of Gratuity (Second Amendment) Act, 1984 (Act 26 of 1984) [AIR 
1984 Acts 159-160] and by the Payment of Gratuity (Amendment) Act, 
1987 (Act 22 of 1987). The annotation in that regard has to be read subject 
to such amendments. 

In Jecwanlal (1929) Ltd. v Appellate Authority under the Payment of 
Gratuity Act [AIR 1984 SC 1842], their Lordships have relied on the deci¬ 
sion in Shri Digvijay Woollen Mills Ltd. v Maher^m Pratapred Buch [(1980) 
4 Taxman IS (SC) = AIR 1980 SC 1944] and have held that for the pur¬ 
poses of computation of “fifteen days wages” of a monthly-rated employee 
under section 4(2) of the Payment of Gratuity Act, 1972, the monAly 
wages last drawn by him should be treated as wages for 26 working days 
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and his daily rate of wages should be ascertained on that basis and not by 
taking the wages for a month of 30 days or fixing his daily wages by 
dividing his monthly wages by 30. 

Page 446: section lO(lOAA): 

Before the paragraph titled "Retrenchment compensation—section 10 
(lOB)”, add,— 

**Encaslinient of leave salary—section lO(lOAA)^—Section lO(lOAA) 
has been newly inserted by the Finance Act, 1982, with retrospective effect 
from 1st April, 1978, i.e., for and from assessment year 1978-79 and the 
same has undergone amendments ’W'»th retrospective effect from 1st April, 
1978, by the Taxation Laws (Amendment) Act, 1984. For the effect of 
section lO(lOAA), see pages xxiv-xxv of Vol 4. 

It may also be noted that under section 17(1) (va), newly inserted by the 
Taxation Laws (Amendment) Act, 1984, with retrospective effect from 
1st April, 1978, any payment received by an employee in respect of any 
period of leave not availed of by him, has specifically been included within 
the definition of ‘salary’, for and from assessment year 1978-79. 

Prior to insertion of section 17(1) (va), the proceeds from encashment 
of leave salary have been held to fall within the meaning of the expression 
‘profits in lieu of salary’ in section 17(3) («) and thus taxable [Patil Vijay- 
kumar v Vruon of India, (1985) 151 ITR 48 (Kam)]. 

For and from assessment year 1978-79, such proceeds have statutorily 
been made exempt subject to section lO(lOAA). The exempticm under that 
section has been provided for only if such proceeds are received at the time 
of retirement, whether on superannuation or otherwise. 

The benefit under section lO(lOAA) has been held to be available even 
in case of voluntary retirement on resignation {CIT v R. /. Shahney, (1986) 
159 ITR 160 (Mad)].”. 

Page 446: section lO(lOB): 

After the paragraph titled “Retrenchment compensation—section 10 
(ICB)”, add,— 

‘‘The provisions of the so-inserted section lO(lOB) have been discussed 
by the Supreme Court in Mahindra Singh Dhantwal v Hindustan Motors 
Ltd. 1(1985) 152 ITR 68 (SC)]. 

It may be noted that section lO(lOB) has undergone amendments by the 
Finance Act, 1985, with effect from 1st April, 1986. 

The scope and effect of the so-amended section 10(1 OB) have been 
elaborated in the following portion of the departmental circular No. 421, 
dated 12th June, 1985, as under:— 

"Modification of the provisions relating to retrenchment compensation 
received by a workman. —8.1 Under the existing provisions, retrenchment 
compensation received by a workman is exempt from income-tax subject to 
certain limits. The mariTnum amount of retrendiment compensation exempt 
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is the sum calculated on the basis provided in section 2SW(b) of the Indus- 
trial Disputes Act, or Rs. 20,000, whichever is less. 

8.2 The Finance Act, 1985, has raised the aforesaid monetary limit of 
Rs. 20,000 to Rs. 50,000. The Finance Act, 1985, has also provided that 
the aforesaid limit shall not apply in cases where the compensation is paid 
under any scheme which is approved in this behalf by die Central Govem- 
nient, having regard to the need for extending special protection to the 
workmen in the undertaking to whidi the scheme applies and other relevant 
circumstances. 

8.3 The amendments take effect from 1st April, 1986, and will, accor¬ 
dingly, apply in relation to tile assessment year 1986-87 and subsequent 
years.*.”. 

Page 446: new section lO(lOC); 

Exemption in respect of compensation received by public sector em¬ 
ployees on voluntary retirement—section lO(lOC).—Section lO(lOC), 
newly inserted by the Finance Act, 1987, with effect from 1st April, 1987, 
provides exemption in respect of any paymrat received by an employee of 
a public sector company [as defined in the newly inserted section 2(36A)] 
at the time of his vcfiuntaiy retirement in accordance with any sdieme which 
the Central Government may, having regard to the economic viability of 
such company and odier relevant circumstances, approved in this behalf. 
This new provision iji operative for and from assessment year 1987-88. 

The scope and effect of the newly inserted section lO(lOC) have been 
elaborated in the following portion of the dqiartmental circular No. 495, 
dated 22nd September, 1987, as under:— 

^Exemption of compensation received by employees of public sector com¬ 
panies on voluntary retirement. —^15.1 At present, under section lO(lOB), 
any compensation received by a workman at the time of his retirement is 
exempted upto the amount calculated in accordance with section 25F of 
the Industrial Disputes Act or Rs. 50,000, whichever is less. The limit is, 
however, not applicable in respect of compensation received under certain 
schemes approved, by the Central Government. 

16.2 A number of Public Sector Undertakings have formulated voluntary 
retirement schemes for their onployees. With a view to extend relief to 
such employees, the Finance Act, 1987, by mtroducmg a new clause (IOC) 
in section 10, provides exemption in respect of any payment received by 
them at the time of their voluntary retirement in accordance with any 
scheme which the Central Government may approve having regard to the 
economic viability of the Public Sector Company and other relevant circum¬ 
stances. This exemption will be available to any emitioyee whether a work¬ 
man or an executive. 

15.8 This amendment shall come into force with dSect from Ist April, 
1987, and will, accordingly, apply to assessment year 1987-88 and subse¬ 
quent years.*. 
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Pages 447*448: section 10(11): 

The Public Provident Fund Scheme, 1968, has since been amended by 
the Public Provident Fund (Amendment; Scheme 1983 INotification 
No. GSR 271(E), dated 16-3-1983: (1983) 141 ITR (St.) 70]; by the 
Public Provident Fund (Amendment) &heme, 1984 [NotiScation No. GSR 
54(E), dated 7-2-1984: (1984) 146 ITR (St.) 214]; by the Public Provi¬ 
dent Fund (Amendment) Scheme, 1985 [Notification No. GSR 598(E), 
dated 22-7-1985: (1985) 155 ITR (St.) 70]; by the Public Provident Fund 
(Amendment) Scheme, 1986 [Notification No. GSR 895(E), dated 23-6- 
1986: (1986) 160 ITR (St.) 61] and by the Public Provident Fund (Second 
Amendment) Sch^e, 1986 [Notification No. GSR 1013(E), dated 20-8- 
1986: (1986) 162 ITR (St.) 2]. 

Pages 449-50: section 10(13A): 

At the end of line 5 from top, add, — “The above view of the Punjab 
High Court has actually been dissented from m. All India Lakshmi Commer¬ 
cial Bank Officer^ Union v Union of India ■[(19S4^) 150. ITR 1 (Del)j; 
Patil Vijaykumary Union of India [(1985) 151 ITR 48 (Kam)]; Af. Krishna 
Murthy v CIT [(1985) 152 ITR 163 (AP)] holding that an assessee, who 
is actually residing in his own residential house or fiat, cannot claim ex¬ 
clusion under section 10(13A) in respect of house rent allowance received 
by him from his employer. 

Ultimately, the Punjab view has been statutorily superseded by insertion, 
with retrospective effect from 1st April, 1976, of the Explanation to sec¬ 
tion 10(13A) by the Taxation Laws. (Amendment) Act, 1984 (67 of 
1984). 

Further, the ceiling of Rs. 4(X) per month in section 10(13A) has been 
deleted by the Finance Act, 1986, with effect from 1st April, 1987. 

Rule,2A, as amended with effect from 1st April, 1987, has been repro¬ 
duced at pages 5428-5430 of Vol. 6.”. 

Page 454: section 10(14): 

After line 21 from top, add ,— 

“In Zdzizlaw Shakuz v CIT 1(1986) 158 ITR 420 (AP)], it has been 
held that the outstation allowance and hotel charges were merely allowances 
granted to the assessee to meet his personal expenses at the place where 
the duties of his office were ordinarily performed by him and therefore 
these were not exempt under section 10(14).”. 

Page 454: section 10(15): 

Section 10(15) has been amended by— 

—the Finance Act, 1982 (14 of 1982) t; 

—the Finance Act, 1983 (11 of 1983) t; 

—the Finance Act, 1985 (32 of 1985); and 
—^the Finance Act, 1987 (11 of 1987). 
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Fpr the effect of the amendments made by Acts markedf, see pages xxvi- 
xxix of Vol. 4, 

The scope and effect of the amendment made by the Finance Act, 1985, 
have been elaborated in the following portion of departmental circular 
No. 421, dated 12th June, 1985, as under: 

^Exemption from income-tax in respect of interest payable to foreign 
banks performing central banking functions. —^9.1 The Finance Act, 1985, 
has inserted a new sub-clause (um) in clause (15) of section 10 of the In¬ 
come-tax Act with a view to providing exemption from 'income-tax in respect 
of interest payable to any foreign bank performing central banking functions. 
This exemption will be available only where the interest is payable in res¬ 
pect of the deposits made by such bank with any scheduled bank in India 
with the approval of the Reserve Bank of India. 

9.2 The amendment takes effect from 1st April, 1985, and will, accor¬ 
dingly, apply in relation to the assessment year 1985-86 and subsequent 
years.’. 

The amendments of section 10(15) («) by the Finance Act, 1987, secure 
the substitution of the Post Office Cumulative Time Deposit Rules, 1981, 
and the Post Office Savings Account Rules, 1981, for the references to the 
Post Office Savings Bank (Cumulative Time Deposits) Rules, 1959, and 
the Post Office Savings Account Rules, 1965. These amendments have been 
made effective retrospectively for and from assessment year 1983-84. • 

Further, the newly inserted section 10(15) (/v) (A) by the Finance Act, 
1987, secures that interest payable by public sector companies on certain 
specified bonds and debentures will not form part of an assessee’s total 
income subject to such conditions, including the condition that the holder 
of such bonds or debentures registers his name and holding with that 
company, as may be specified by the Central Government by notification 
in the Official Gazette. This new item is operative for an from assessment 
year 1987-88. 

The scope and effect of the amendments made in section 1U(15) by the 
Finance Act, 1987, have been elaborated in the following portion of the 
departmental circular No. 495, dated 22nd Septeipber, 1987, as under:— 

‘Modification in the nomenclature for exemption of Income-tax on cer¬ 
tain deposits with Post Office. —16.1 Section 10(15) of the Income-tax Act 
exempts within the permissible limits interest earned by assessees on certain 
dqiosits made with the Post Office Saving Banks. The ramption covers 
interest earned on deposits made in the— 

(/) Post Office Savings Banks under the Post Office Savings Bank 
(Cumulative Time Deposits) Rules, 1959; and 
(ii) l^blic Account under the Post Office (Savings Banks) Rules, 
1965. 

16.2 The rules regarding the above two Post Office Savings Accounts 
have been revised and as a consequence have been substituted by the Post 
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Office (Cumulative Time Deposits) Rules, 1981, and the Pose Office Savings 
Account Rules, 1981, respectively. The substitution has been made 
effect from 1st April, 1982. 

16.3 Section 10(15) as a consequence has been amended with retrospec¬ 
tive effect. It now refers to the rules currently applicable for the rules which 
are now not legally in force. The interest on. deposits made in the Post 
Office Savings Bank under these rules continue to qualify for exemption 
from income-tax. 

16.4 The amendment is with the retrospective effect from 1st April, 
1983, and will, accordingly, apply to assessment year 1983-84 and subse¬ 
quent years. Interest which may have accrued after 1st April, 1982, on the 
deposits made under the revised rules would, therefore, be eligible for 
exemption. 

Exemption of interest on bonds issued by certain public sector under¬ 
takings. —17.1 In his Budget speech for the year 1986-87, the Finance 
Minister had announced that “the Government will introduce another 
series of Public Sector Bonds with a tax-free return**. Pursuant to this 
announcement, certain Public Sector Enterprises such as Mahanagar Tele¬ 
phone Nigam Limited, National Thermal Power Corporation, Indian Rail¬ 
way Finance Corporation had issued these tax-free bonds. 

17.2 By insertion of item (A) in sub-clause (i‘v) of clause (15) of .sec¬ 
tion 10, ffie Finance Act, 1987, provides that interest payable by the Public 
Sector Companies on certain specified bonds and debentures^ will not form 
part of total income, subject to the conditions which the Central Govern¬ 
ment may specify by notification, including the condition that the holder 
of such bonds or debentures registers his name and holding with that 
company, 

17.3 The amendment shall come into force with effect from 1st April, 
1987, and will, accordingly, apply to assessment year 1987-88 and subse¬ 
quent years.*. 

The annotation portion under section 10(15) should be read subject to 
such amendments. 

Page 455: section 10(15) (iy)(c): 

In line, 14-15 from top, after “102 ITR 196, 200-1 (Ker)’*, add ,— 
“ ; Renusagar Power Co. Ltd. v Union of India. (1982) 137 ITR 97 
(Del)**. 

t Certain such specified bonds and debentures are: 

(1) 10 per cent. Secured Redeemable NTPC Bonds 1986—^First Series issued 
by the NTPC, New Delhi [Notification No. 7439, dated 23-7-1987]. 

(2) 10 per cent. Secured Redeemable Non-convertible Bonds issued by the Maha¬ 
nagar Telephone Nigam Ltd., New Delhi [Notification No. 7518, dated 
11-9-1987]. 

(3) 10 per cent. Secured Redeemable Non-convertible Bonds of Rs. 1,000 each 
issued by the In^an Railway Finance Corporation Ltd. [Notification No. 
7520, dated 11-9-1987]. 
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Pag« 462: aection 10(15) (li): 

After line 24 from top, add ,— 

“The following departmental circular is also relevant to section 10 
(15) (I/):-- 

'Interest earned from Cumulative Time-Deposit—Exemption from in¬ 
come-tax—Clarification regarding—Section 10(15) (//) of the Income-tax 
Act, 1961.—Section 10(15) (k) of the Income-tax Act, 1961, provides for 
exemption from tax in respect of interest on various specified securities, 
interest on deposits in Post Office Savings Banks and bonus in respect of 
deposits under the Post Office Savings Bank (Cumulative Time Deposits) 
Rules, 1959. 

2. The Board have considered a reference on the eligibility of interest 
received under Post Office Savings Bank (Cumulative Time Deposits) 
Rules, 1959. Since the Post Office Savings (Cumulative Time Deposits) 
Rules, 1959, is only one kind of account under the Post Office Savings 
Accounts, such interest in respect of Post Office Savings Bank (Cumulative 
Time Deposits) Account is also exempt under section 10(15) (h) of the 
Income-tax Act, 1961, to the extent to which ^the deposit does not exceed 
the maximum amount to be deposited or invested therein (in accordance 
with the regulations of the postal Bank).’ [Circular No. 410, dated 12th 
February, 1985.]”. 

Page 462: section 10(16): 

In line 3 of the paragraph titled “Scholarship granted to meet the cost of 
education—section 10(16)”, add, — “If the whole object of payments in 
that regard is to meet the cost of education, the fact that the recipient does 
not spend the whole of the amount or saves something out of it or utilises 
it for other purposes would not detract from the character of the payments 
being one for scholarship \CIT v V. K. Balachandran, (1984) 147 ITR 4, 
7 (Mad)]. 

In CIT V M. N. Nadkarni [(1986) 161 ITR 544 (Bom)], the scholarship 
was payable at the sole discretion of the employer to the children of the 
employees as such. It was held that such scholarship could not be treated as 
a perquisite in the hands of the employee as no ri^t was created in favour 
of the employee. Even assuming such payments to be perquisites in die 
hands of the employee, the same were exempt under section 10(16).”. 

Page 465: section 10(17): 

At the end of the paragraph titled “Member's Daily Allowance—section 
10(17)”, add,— 

“Section 10(17) was amended by the Taxation Laws (Amendment and 
Miscellaneous Provisions) Act, 1986 (46 of 1986), with retrospective effect 
from 1st April, 1986. That section 10(17) has again been amended by the 
Finance Act, 1987 (11 of 1987), with retrospective effect from 1st April, 
1986. Under the amended section 10(17), the exemptitm, for and from 
assessment year 1986-87 is in respect of any income by way of— 
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(0 daily allowance received by Members of Parliament and Members 
of any State Legislature or Committee thereof; 

(ii) any allowance received by a member of Parliament under the 
Members of Parliament (Constituency Allowance) Rules, 1986 
[which, at present, is Rs. 250 per month]; 

(lii) all other allowances not exceeding Rs. 600 per month in the 
aggregate received by Members of any State Legislature or any 
Committee thereof, which the Central Government may, by noti¬ 
fication in the Official Gazette, specify in this behalf.'*. 

Page 465: section 10(17A): 

After paragraph titled “Literary or scientific awards, etc.—section 10 
(17A)”, add,— 

*‘The following departmental circular makes clarification regarding tax¬ 
ability of awards for sportsmen:— 

'Taxability of awards for sportsmen—Clarifwation regarding .—The Cen¬ 
tral Board of Direct Taxes had occasion to consider the question whether 
the award received by a sportsman, who is not a professional, will be tax¬ 
able in his hands or not. In the case of a sportsman who is a professional, 
the award received by him will be in the nature of a benefit in exercise of 
his profession and, therefore, will be liable to tax under the provisions of 
the Income-tax Act. However, in the case of a non-professional, the award 
received by him will be in the nature of a gift and/or personal testimonial. 
In view of this, it is clarified that such awards in the cases of a sportsman, 
who is not a professional, will not be liable to tax in his hands as it would 
not be in the nature of income. The question vdiether a sportsman is a 
professional or not will depend upon the facts and circumstances of each 
case to be decided by the assessing officer. 

2. In cases where such receipt is in the nature of gift, the chargeability 
to gift-tax will be considered separately.’ [Circular No. 447, dated January 
22, 1986.]”. 

Page 466: sections 10(18A) and (19A): 

In line 17 from top, after “Taxation 62(3)-49 (MP)”, add,— (1981) 
132 ITR 412 (MP); Smr. Maharani Ushadevi v CIT, (1981) 131 ITR 445 
(MP); H.H. Raja Ajit Singh of Jhabua v CJT, (1983) 140 ITR 138 
(MP); CIT V Princess Usha Trust, (1985) 156 ITR 650 (MP);C/rv 
Rafa Vikramaditya Singh, (1987) Tax LR 811 (MP); Rafa Vikramaditya 
Singh V CIT, (1987) 64 CTR (MP) 28”. 

In Maharaval Lakshmansingh v CIT [(1986) 160 ITR 103 (Raj)], a 
portion of the official palace was rented out to tenants. It was held that the 
annual value of such rented out portion is not exempt under section 10(19A). 
However, die Madhya Pradesh High Court had taken a view that even in 
sudi a case,«the exemption is available to the entire palace [CIT v Bharat- 
chandra Banfdeo, (1985) 154 ITR 236 (MP)]. 

cap: rr v-7 —7 
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Tbe maintenance allowance received by the wife of the Ruler out of 
Privy Purse is not income assessable in the hands of the wife [5. S. Laxmibai- 
saheb v CIT, (1984) 150 ITR 289 (Bom). Also see, Arvind Singh v CIT, 
(1986) 160 ITR 908 (Raj) (amount received by the mother)]. 

Page 466: section 10(20): 

At the end of the page, add ,— “Similarly, an agricultural market com¬ 
mittee has been held to be a local authority [CIT v Agricultural Market 
Committee, (1983) 143 ITR 1020 (AP), special leave petition granted 
by the Supreme Court: (1983) 141 ITR (St.) 42; Budha Veerinaidu v 
State of Andhra Pradesh, (1983) 143 ITR 1021 (AP); Krishi Vtpanna 
Bazar Samity v ITO, (1986) 158 ITR 742 (Bom)]. 

In Nagpur Municipal Corporation v CIT [SLP (Civil) No. 4260-4261 
of 1987: (1987) 167 ITR (St.) 2 (SC)], their Lordships of the Supreme 
Court have granted, by an order dated 27-7-1987, a special leave to the 
assessee, a municipal corporation, to appeal against the judgment dated 
22-1-1987 of the Bombay High Court in ITR Nos. 390 of 1975 and 471 
of 1976, whereby the High Court, on a reference, answered against the 
assessee the question whether the assessee’s income derived from the supply 
of water (under the directions of the State Government) to an area outside 
jurisdictional limits (for an assessment period before the amendment to 
section 10(20) of the Income-tax Act, 1961, with effect from 1-4-1972) 
was exempt either under section 10(20) or under section 10(20A).”. 

Pagca 467-468: Mction 10(20A): 

After line 4 from top of page 468, add ,— 

“In Gujarat Industrial Development Corpn. v CIT [(1985) 151 ITR 255 
(Ouj)], it was held that the assessee-corporation was neither a State en¬ 
titled to exemption under Article 289(1) nor an authority entitled to ex- 
•emption under section 10(20A). 

Also see, Karnataka Industrial Areas Development Board v CIT, (1987) 
168 ITR 96 (Kam).“ 

Page 468: section 10(21): 

After the paragraphs titled "Scientific Research Associations—section 
10(21)”, odd,— 

“Section 10(21) has been amended by the Finance Act, 1983, with 
•effect from 1st April, 1984. For the ^ect of the amendment, see pages 
xxx-xxxi of Vol. 4. 

The following departmental circular is relewt to section 10(21):— 
Exahption under section 10(21) of the Income-tax Act, 1961.—Section 
’0(21) of the Income-tax Act, 1961, provides for grant of exemption to 
w trocMne of a scientifik; research association approved for the time being 
for tti purposes of section 35(1) (ii) of tile Act which is ai^lied solely to 
thu'purposes ol that association. 
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The question whether the inoome of the scientific research association 
has to be spent in the relevant year itself so as to qualify for the exemption 
came up before the Orissa High Court in the case of Dedmia Institute of 
iSctenti^ and Industrial Research v ITO [(1979) 118 ITR 575]. The High 
Court has held that there is nodiing in section 10(21) which requires that 
to qualify for exemption the income should be spent in the relevant year 
itself. The interpretation of section 10(21) given by the Orissa High Court 
has been acc^ted by the Board. 

Section 10(21) has been amended by the Finance Act, 1983, so as to 
require the scientific research association— 

(/) to invest or deposit after February 28, 1983, any sums by way 
of contributions in the forms and modes specified in section 11(5); 
(«) to conform to the investment pattern prescribed by section 11(5) 
after November 30, 1983, in respect of any funds invested or 
deposited before Mardi 1, 1983, in any other manner; 

(/{/) not to have investments in any company other than Government 
company as defined in section 617 ^ the Cmnpanies Act, 1956, 
or a Corporation established by or under a Central, State or Pro¬ 
vincial Act after Novmiber 30, 1983. 

In order to ensure that scientific research associations approved for the 
time being under section 35(1) (/i) also satisfy the requirements of section 
10(21) as amended, it will be necessary that notices under section 139(2) 
of the Income-tax Act, 1961, are issued to the associations and the returns 
scrutinised for fulfilment of the conditions prescribed in section 10(21) ,in 
case returns, are not filed voluntarily under section 139(1).* [Circular No. 
400, dated 19th October, 1984.]**. 

Page 468: section 10(22): 

At the end of paragrajdi titled "Educational institutions—section 10(22)**, 
odd,— 

**In the context of exemption under section 10(22), the condition about 
spending and accumulation provided ifor in section 11 are not relevant 
[CIT v Rao Bahadur Calavala Curman Chetty Charities, (1982) 135 ITR 
485 (Mad); CIT v Saraswath Poor Students Fund, (1984) 150 ITR 142 
(Kam)]. 

In the facts of the following cases, the prowions of section 10(22) were 
hold 

1. Birla Vidkya Vihar Trust v CIT, (1982) 136 ITR 445 (Cal). 

2. CIT v SindHu Vidya Mandal Trust, (1983) 142 ITR 633 (Guj). 

8. CIT V Academy General Education, (1984) 150 ITR 135 (Kam). 

4. CIT V Bimetal Bearings Ltd., (1985) 152 ITR 85 (Mad). 

5. CIT V Doon Foundaticfn, (1985) 154TTR 208 (Cal). 

Also sec, CTT v Devi Educational Institution, (1985) 153 ITR 571 
<Mad). 
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On the other hand, in the facts of the following cases, h was held that 
die exemption under section 10(22) was not attracted:— 

1* CIT V Saraswath Poor Students Fund, (1984) 150 FTR 142 (Kam). 

2. CIT V Maharaja Sawai Mansingh Ji Museum Trust, (1987) 33 Tax- 
man 279 (Raj).”. 

Page 468: section 10(22A): 

At the end of page, add ,— 

“An institution with facilities for diagnosis and treatment of patients 
cannot be denied the benefit of section 10(22A) solely on the ground that 
there is no facility for treating in-patients [MangUal Gotawat Charitable 
Trust V CIT, (1984) 150 ITR 682 (Kam)].”* 

Page 469: section 10(23): 

After the paragraph titled "Sports associations, etc. — s. 10(23)”, add ,— 

**Section 10(23) and section 11 are not mutually exclusive.—Section 
10(23) exempts income of certain specified sports associations, if such 
associations are specified by the Central Government for the purposes of 
exemption under that section. Thus, the power under section 10(23) is one 
of discretion given to the Government. That does not mean that if such an 
association establishes that the games or sports under its control, super¬ 
vision, etc., are of general public utility, it cannot, as of right, seek ex¬ 
emption under section 11(1)(a). In this view of the matter, it may be 
concluded that the doctrine of mutuality is inapplicable [C/7 v Andhra 
Pradesh Riding Club, (1987) 168 ITR 393, 403 (AP)]. 

Dqiartmental circular No. 398, dated 17th October, 1984, is relevant to 
section 10(23), which is as under:— 

"Sports associations and institutions approved under section 10(23) of 
the Income-tax Act, 1961 —Clarification regarding .—‘Section 10(23) of the 
Income-tax Act, 1961, provides for the grant of exemption from tax to any 
income of an association or institution established in India having as its 
object the control, supervision, regulation or encouragement in India of the 
games of cricket, hockey, football, tennis or such other games or sports as 
the Central Government may specify in this behalf from time to time by 
notification in the Official Gazette. 

The exemption is subject to die fulfilment of three conditions as under: 

(i) the association or institution applies its income, or accumulates 
it for application, solely to the objects for which it is established; 

00 no part of the income of the association or institution is distribu¬ 
ted in any manner to its members except as grants to any associa¬ 
tion or institution affiliated to it; and 

(ill) the association or institution is, for the time being, approved for 
the purpose of this clause by the Central Government by general 
or special order. 
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The updated list of the games and sports notified under section 10(23) 
is enclos^. 

The three conditions enumerated in the preceding paragraph are cumu¬ 
lative. Ther^ore, approval of the association or institution by the Central 
Government will amount to fulfilment of only one of the three conditions. 
The first two conditions will also have to be satisfied in order that the ap¬ 
proved association or institution is elij^ble for exemption from tax imder 
section 10(23) of the Act. This requirement will have to be satisfied by 
filing copies of audited accounts before the Income-tax Officer.’ [Circular 
JVo. 398, dated llth October, 1984.]”. 

Page 470: section 10(23A): 

At the end of the page, add ,— 

‘Tn case of charitable institution falling also under section 10(23A), if 
a portion of their income is not amenable to section 10(23A) because of 
the limitations of that section, the assessee may claim benefit of section 11 
in respect to that portion [see, Bar Council of Uttar Pradesh v CIT, (1983) 
143 ITR 584 (All)].”. 

Page 473: section 10(24): 

At the end of the paragraph titled '‘Certain incomes of registered trade 
unions—section 10(24)”, add ,— 

‘Tn the facts of Indian Sugar Mills Association v CIT ((1984) 150 ITR 
593 (Cal)], it was found that the association was one of employers only, 
set up, inter alia, for the protection of the interest of its members. It was 
held that the assessee-associatiou was not entitled to exemption under sec¬ 
tion 10(24).”. 

Page 474: section 10(26A): 

Section 10(26A) has been amended by the Finance Act, 1983 (11 of 
1983), with effect from 1st April, 1983. For the effect of such amendment, 
see page xxxi of Vol. 4. Section 10(26A) has again been amended by the 
Finance Act, 1985 (32 of 1985), with effect freun 1st April, 1985. For the 
scope and effect of the 1985-amendment, the following portion of the 
departmental circular No. 421, dated 12th June, 1985,.is relevant:— 

^Exemption in respect of residents of Ladakh, —10.1 Under an existing 
provision, income accruing or arising to persons who were residents of the 
district of Ladakh in the accounting year relevant to the assessment year 
1962-63 is exempt from income-tax up to the assesanent year 1985-86, if 
such income is derived from any source in the district of Ladakh or outside 
India. 

10.2 The Finance Act, 1985, has extended this exemption for a further 
period of three years, that is, for the assessment years 19^-87 to 1988-89.*. 

The annotation portion under section 10(26A) diould be read sul^eet 
to such amendments.**. 
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Page 476: secticm 10(26A): 

At the end of footnote marked^, add, — “The Finance Act, 1983, had^ 
again, extended the period of ex^ption for another three years, namely,, 
the assessment years 1983-84 to 1985-86. Then, the Finance Act, 1985, has 
further extended the exemption period by another three years upto 
1988-89.”. 

Page 476: section 10(27): 

At the end of paragraph titled “Income from live-stock breeding, etc .— 
section 10(27)", add ,— 

“The then section 10(27) excluded in express terms only ‘any income 
derived from a buancss of live-stock breeding or poultry or dairy farming’. 
It did not exclude the business of live-stock breeding or poultry or dairy 
farming from the operation of the Act. In that vievr of the matter, the losses 
suffered by an assessee on account of breeding of horses and pigs were 
held admissible for deduction in computing the total income [Royal Calcutta 
Turf Club v CIT, (1983) 144 ITR 709 (Cal)]. 

It may be noted that section 80JJ has also been omitted by the Finance 
Act, 1985, with effect from 1st April, 1986. 

Exclusion in respect of a tax credit certificate—section 10(28).—^In 
Intematiomd Instruments Pr. Ltd. v CIT [(1982) 133 ITR 283 (Kam)], 
it has been held that the exclusionary provisions of section 10(28) have 
been inserted only by way of abundant caution, as, even without sudi a 
provision, the amount of tax credit certificate cannot be treated as income 
liable to tax under the Income-tax Act.’’. 

Page 477: section 10(29): 

In line 10 from top, after *124 ITR 282 (Guj)]*’, add, — “or the Central 
Warehousing Ctoiporation [CIT v Centred Ware^using Corpn., (1985) 156 
IIR 407 (Dd)]”. 

Page 477: section 10(29); 

Before the paragraph titled “Subsidy from the Tea Board—section 10 
(30)’’, add,^ 

“For claiming exemption under section 10(29), it must be proved that 
the income derived by an authority constituted for the marketing of commo¬ 
dities is income is derived from letting of godowns or wardiouses for 
the purposes specified in that section, which are storage, processing or 
facilitating the marketing of commodities. If die letting of godowns or ware¬ 
houses is for any other purpose, or if inccxne is derived from any other 
source, such income is not exempt under that section. Therefore, die income 
derived by such, an ralhoiity from handling of goods or from bank by way 
of interest is not covered by section 10(29) [M. P. State Warehousing 
Corpn. y CIT, (1982) 133 ITR 158 (MP) ; M.P. State Warehousing 
Corpn. V CIT, (1984) 145 ITR 420 (MP)]. 
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In the facts of West Bengal State Warehousing Corporation v CIT [(1986) 
157 ITR 149 (Cal)], the income of the assessee from warehousing was 
held eligible for the benefit under the then section 83, which was the prede¬ 
cessor of section 10(29), the latter being operative for and from assess- 
njent year 1968-69. Such benefit was not claimed in the original assessment 
proceedings. It was subsequently claimed by resorting to rectification appli¬ 
cation under section 154. It was held that the Income-tax Officer had no 
jurisdiction to assess such income and therefore there was a glaring and 
obvious error which should be rectified. 

In Addl. CIT v Rajasthan State Warehousing Corporation [(1987) 167 
ITR 694 (Raj)], the income from letting of godowns and/or warehouses 
of the Corporation was held eligible for exemption under section 10(29).”. 

Page 478: section 10(30): 

After line 4 from top, add ,— 

“Section 10(30) has been amended by the Finance Act, 1984 (21 of 
1984), with effect from 1st April, 1985. For the effect of such amendment,, 
see page xxxii of Vol. 4.”. 

Page 478: section 10: 

Before line 7 from bottom, add ,— 

“State Government undertakings incorporated under the Companies Act,. 
1956 [Andhra Pradesh State Civil Supplies Corporation Ltd, v CIT, (1984) 
148 ITR 497 (AP), special leave petition granted by the Supreme Court: 
(1986) 162 ITR (St.) 60] or the Gujarat Industrial Development Corpn. 
[Gujarat Industrial Development Corpn. v CIT, (1985) 151 ITR 255 
(Guj)] is not a “State” and is not entitled to the exemption under Article 
289(1) of the Constitution.”. 

Page 479: section 10: 

At the end of line 12 from top, add,— “The said section 30(2) of Act 
47 of 1961 has been amended by section 55 of the Finance Act, 1982, so- 
as to extend the period of exemption from tax in case of Deposit Insurance 
Corporation from Tour accounting years following’ to ‘eight accounting 
years following’.”. 

Page 480: section 10: 

Before section lOA, add ,— 

“The decision in Ramaiah’s case [(1980) 126 ITR 638 (Karn)] has been 
followed in CIT v Dr. P. L. Narnia [(1984) 150 ITR 21 (Del)]. Also see, 
CIT V A. R. Khanna, (1987) 60 CTR (Del) 48. 

In CIT V Smt. Dipali Goswami [(1985) 156 ITR 36 (Cal)], it has been 
held that the pension received by die widow of the deceased eoiplt^ee of 
the United Nations was exempt from tax. 
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XIL Bank of Bhutan. —By section 57 of the Finance Act, 1982, the 
Bank of Bhutan constituted under die Royal Charter of the Bank of Bhutan, 
1968, has been exempted from liability to pay any income-tax on the inter^t 
accruing during the period commencing on the Ist day of January, 1972, 
and ending with the 31st day of December, 1986, on the d^iosits made by 
that bank with the State Bank of India. 

Xm. Banking Service Commission. —By section 27 of the Banking Ser¬ 
vice Commission Act, 1984 (44 of 1984), it has been provided that the 
Commission shall not be liable to pay any tax or surtax in respect of— 

(a) any income, profits or gains accruing or arising out of the Fund 
of the Commission or any amount received in that Fund; and 

(b) any income, profits or gains derived, or any amount received, by 
the Commission. 

XTV. Housing and Urban Development Corporation Ltd. —^By section 42 
of the Taxation Laws (Amendment and Miscellaneous Provisions) Act, 1986 
(46 of 1986), the*-Housing and Urban Development Corporation Ltd. has 
been exempted from liability to pay— 

(a) any income-tax on its income for the previous years relevant to 
the assessment years from 1986-87 to 1990-91; and 

(h) any surtax on chargeable profits for the previous years relevant 
to assessment years 1986-87 and 1987-88.”. 

Pages 480-483: asetion lOA: 

L The text of section lOA has been amended by the Taxation Laws 
(Amendment and Miscellaneous Provisions) Act, 1986 (46 of 1986). 

Ihe 8C(^ and effect of the amendments made by Act 46 of 1986 in sec¬ 
tion lOA have been elaborated in the following portion of the departmental 
circular No. 469, dated 23rd Septnnber, 1986, as under— 

*(//) Liberalisation of the special provisions in respect of newly estab^ 
llshed industrial undertakings in free trade zones. —6.1 Section lOA of the 
Bicome-tax Act providM for a complete tax exemption in respect of the 
profits and gains derived from an industrial undertaking set up in any free 
trade zone for a period of five initial assessment years. The tax exemption 
is granted with r^erence to the assessment year relevant to the previous 
year in which the industrial undertaking begins to* manufacture or produce 
any article or thing and each of the four immediately succeeding assess¬ 
ment years. 

6 J As pointed out by various trade associations, such undertakings in 
the free trade zones do not alwa^ earn profit during aU the fi^ initial years. 
In sudh cases, they caxmot avail of'the full tax benefit. In order to get over 
the problem, the exemption for five assessment yean has been permitted to 
be availed of within a longer time framed as per the Amending Act by 
providing in snb-eection (3) that a taxpayer would be entitled to avail of 
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the exemption, at his option, in respect of any five consecutive assessment 
years falling within a period of eight years beginning with the assessment 
year relevant to the previous year in which the industrial undertaking begins 
to manufacture or produce articles or things. The proviso to this new sub¬ 
section stipulates that in no case shall the tax holiday extend beyond this 
period of eight years. Further, as per the Explanation at the end of this sec¬ 
tion, the expression “relevant assessment years” has been defined to mean 
the five or less consecutive assessment years, specified by the assessee at his 
option, within the period of ei^t years, commencing from the assessment 
year relevant to the previous year in which the industrial undertaking begins 
to manufacture or produce articles or things. Thus, in a case where the 
assessee exercises his option in the third assessment year relevant' to the 
previous year counted from the year in which the industrial undertaking 
begins to manufacture or produce articles or things, the exemption can be 
availed of up to the seventh assessment year. In the case where the option 
in this behalf is exercised by the assessee in the sixth year, the exemption 
can be claimed up to the ei^th year only. 

6.3 The aforesaid provision takes effect from 1st April, 1987, and will, 
accordingly, apply in relation to the assessment year 1987-88 and subse¬ 
quent years.”. 

II. Section lOA has further been amended by the Finance Act, 1987 
•(11 of 1987), with retrospective effect from 1st April, 1981, by inserting 
a new clause (Hi) in the Explanation to that section. That new clause (Hi) 
coins a definition, for the purposes of that section lOA, of the expression 
^manufacture* so as to include any— 

(a) process, or 

(b) assembling, or 

(c) recording of programes on any disc, tape, perforated media or 
other information storage device. 

The scope and effect of the above amendment have been elaborated in 
the following portion of the dqiartmental circular No. 495, dated 22nd 
Septraiber, 1987, as under— 

*Clarificatory amendment to extend tax holiday to the units in free trade 
xones. —19.1 Section lOA of the Income-tax Act provides a tax holiday to 
newly established industrial undertakings in free trade zones. The tax 
•exemption is available for five consecutive assessment years out of the 
block of initial eight years. The section refers to units engaged in “manu¬ 
facture or production of articles or things”. There 'are several cases of 
units, set up in the free trade zones, which only assemble or process im- 
-ported components for export, the benefit to the country being the value 
added. As an incentive for earning foreign ncchange, section lOA has been 
amended with retrospective effect from 1-4-1981 when it was first intro¬ 
duced, to clarify that units that merely assemble or process goods for ex¬ 
port would also get the ben^t of the tax holiday. The amendment also 
covers units which cany out recording of programmes on any disc, tape, 
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perforated media or other information storage device. In this regard, the 
Board had already issued instruction in November, 1986. 

19.2 The amendment will come into force retrospectively from 1st Aprfl, 
1981, and vdll, accordingly, apply in relation to assessment year 1981-82 
and subsequent years.*. 

The annotations to that section should be read subject to such amend¬ 
ments. 

Also, the amendment of section 10A(4)(iO by Ae Finance Act, 1987 
(11 of 1987), with effect from 1st April, 1988, is consequential to'flie 
substitution, that Act, of a new section 74 in place of the existing sec¬ 
tion 74.**. 

Pages 487-50Q: sections 11 to 13: 

The texts of sections 11 to 13 have undergone many amendments. Fur¬ 
ther, section 2(1S) has undergone amendment of a vital nature. The anno¬ 
tations to those sections should be read subject to those amendments. 

Page 503: section 11: 

Before the paragraph titled *‘Who may be a beneficiary”, add ,— 

“Who may create a trust.—^According to section 7 of the Indian Trusts 
Act, 1882, a trust may be created by any person who is competent to con¬ 
tract It may also be created by or on behalf of a minor with the permission 
of a principal civil court of original jurisdiction. In the facts of C/T'v S. 
Kumaraswamy ReddUar Trust [(1982) 138 ITR 808 (Ker)], it was found 
that the trust was treated by the four major partners of a firm and the 
minor admitted to the benefits of the partnership did not create, or contri¬ 
bute, to the trust or to its initial corpus. It was held that the validity of the 
trust could not be assailed on tiie ground tiiat no permission of the civil 
court was obtmned for creating the trust. Also see, Parthas Trust v C/T, 
(1987) Tax LR 1259 (Ker). 

However, where the minors-beneficiaries under a trust were found also> 
to be contributories to the trust fund, it was held that the minors were 
beneficiaries as wdl as authors of th^ trust. As such trust was created 
without obtmning the prior approval of tile civil court as required by that 
section 7, the trust was not a valid one [CIT v f. A. V. Trust, (1987) 166> 
ITR 848 (Ker)].**. 

Page 503: section 11: 

At the end of line 7 from the botUxn, add ,— “A valid trust may be 
created in favour of an unborn person provided it satisfies the condition 
laid down in section 13 of the Transfer of Prqierty Act, 1882, even though 
the coming into existence of such a beneficiary is uncertain [CIT v P Bhan- 
dari, (1984) 147 ITR 500, 505 (Mad)].^ 

Page 510: section 11: 

In line 13 from the bottom, after “86 ITR 317 (AU)**, add,--- “ ; Indian 
aUus Agency v CIT, (1982) 137 ITR 245 (Dd)**. 
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Page 511: section 11: 

In lines 6 and 5 from bottom, after “28 im 110 (All)].”, add ,— “Nor 
does a validly created trust becmne invalidated merely because a few more 
beneficiary were added by the trustees subsequent to the demise of the settlor 
[CIT V Trustees of HJEJI. The Nizflm’s Dependants and Khanazads Trust, 
(1983) 139 ITR 517 (AP)].”. 

At the end of the page, add ,— 

“In the facts of CIT v Ghanshyamdas Binani [(1983) 141 ITR 482 
(Cal)], the trust was held to have been validly created. Also see, CIT v 
Gangadhar Sikaria, (1982) 31 CTR (Ciauh) 140. 

Trust for the benefit of would-be wife.—In CIT v P. Bhandari [(1984) 
147 ITR 500 (Mad)], a trust was created for the benefit of the prospective 
wife of the first minor son. If the said first minor son did not marry, then 
the benefit was to go to the prospective wife of the second minor son and 
if the second son also did not marry, the benefit was to go to charitable 
purposes. Department’s attack on the validity of the trust was negatived. 
It was held that die trust did not offend the rule against perpetuity, nor 
could it be held to be invalid on the ground of uncertainty or vagueness as 
regards the object and also as regards beneficiaries.”. 

Page 513: section 11: 

At the end of line 8 from bottom, add ,— “On the other hand, according 
to the Madras High Court, the court under section 92 of the Civil Proce¬ 
dure Code can give a direction which is necessary for the administration 
of any trust, but it cannot in exercise of that power alter the objects of the 
Trust. Even assuming that the court has the necessary power to alter the 
objects of the trust, it cannot do so with retrospective effect from the date 
of the original trust. The alteration can be effective frmn the date of the 
decree {Sakthi Charities v CIT, (1984) 149 ITR 624 (Mad), special leave 
petition granted by the Supreme Court: (1985) 151 ITR (St.) 14]. 

In Yogiraf Charity Trust v CIT [(1984) 149 ITR 7 (Del)], the Tribunal, 
on the material before it, held that because of the presence tiiere of an 
offending clause, the trust was not entitled to exonption under section 11. 
Thereafter, the offending clause was removed by the court in a civil suit 
for rectification of the trust deed. In the reference before the Hi^ Court 
the assessee sought to rdy on the rectified deed and claimed exempticm on 
the basis thereof. It was held that the rectified deed was not in existence 
when the Tribunal decided the matter. The subsequent event, thou^ rele¬ 
vant, could not be looked into at die reference stage. 

In Laxminarain Lath Trust v CIT [(1987) 33 Taxman 194 (Raj)], the 
supplementary deed was taken into consideration and it was held that the 
assessee-trust has acquired the status of a trust wholly for charitable and 
religious purposes eligible for exemption under section 11.”. 
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Page 514: section 11: 

At iie end of paragraph titled ^’Revocation of a trust, whether possible”, 
add, — “Also see, CWT v Sardar Surjit Singh, (1982) 138 ITR 186 (Cal) 

Extinguishment of a trust.—According to section 77 of the Indian 
Trusts Act, a trust is extinguished— (a) when its purpose is completely ful¬ 
filled; or (b) when its purpose becomes unlawful; or (c) when the fulfil¬ 
ment of its purpose becomes impossible by destruction of the trust property 
or otherwise; or (d) when the trust being revocable is expressly revoked. 
The expression ‘otherwise* in section 77(c) would cover a case where the 
trust property is not available for fulfilment of its purpose because all the 
beneficiaries under the trust have validly transferred their interest [Princess 
Vsha Trust v CIT, (1983) 144 ITR 808, 816 (MP)].”. 

Page 516: aection 11: 

In line 3 from bottom, after “AIR 1959 SC 1002”, add ,— “ ; CIT v 
Girdharram Hariram Bhagat, (1985) 154 ITR 10, 37-41 (Guj)” [on the 
point of distinction between a public and a private endowment]. 

Page 517: section 11: 

At the end of the first paragraph titled ’’Endowments, how created”, add, 
— “This is so because section 5 of the Indian Trusts Act, 1882, under 
which writing is necessary for the creation of a trust in relation to an im¬ 
movable property, does not apply to charitable endowment [CWT v Sardar 
Surjit Singh, (1982) 138 ITR 186, 191 (Cal)]”. 

Page 618: section 11: 

After line 9 from top, add ,— 

“In the facts ci CIT v Ramchandraji Maharaj Ka Bada Mandir [(1984) 
146 ITR 442 (MP)], the dedication was held to be absolute and irrevocable 
and therefore the endowment was held to be valid. 

However, in the facts of Gauri Skankarji Deity v Union of India [(1984) 
145 ITR 67 (MP)], it was held that die alleged gift to the deity was a 
mere scheme for making the property inalienable and there had been no 
genuine divesture in favour of the deity and the endowment was sham.”. 

Page 621: section 11: 

After serial No. (4), add ,— 

“(5) A trust was created for a temple built for the benefit of the trustees 
and the members of the family of the creator of the trust. The trust deed 
provided that the provisions of the PubUc Trusts Act will not have appli^ 
cation. It was also provided that the members of the family will have right 
of residence and meals in the tem}fie. Held, the trust was not a public 
charitable trust [SM Gopal Lalji Ka Mandir Trust v CIT, (1984) 146 
ITR 513 (MP)].”. 
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Page S23: section 11: 

In the last line ,o£ footnote No. 1, after “AIR 1972 SC 2069, 2076”, 
add ,— “ ; State of Orissa v Titaghur Paper Mills Co. Ltd., AIR 1985 SC 
1293, 1345; A. SreerUvasa Ptd v Saraswathi Ammal, AIR 1985 SC 1359, 
1362; CIT v Mahendra Mohta Sewa Nidhi, (1985) 152 ITR 516, 519 
(Punj); Neroth Oil Mills Co. Ltd. v CIT, (1987) 166 ITR 418, 427 (Ker)” 
[holding that a document must be construed as a whole]. 

Page 525: section 11: 

After line 14 from top, add ,— 

“Ordinarily, documents executed by an Indian in his own language, parti¬ 
cularly without any professional aid, are expressed in loose and inaccurate 
language and sometimes a more extended or restricted meaning may have 
to be given to particular, words than what their exact literal meaning per¬ 
mits, provided always that the context justifies it [CIT v Official Trustee of 
West Bengal, (1983) 139 ITR 1, 7 (Cal)]. 

The language used in a trust deed should be inteipreted in accordance 
with reason and commonsense. It must receive a construction according to 
the plain meaning of the words and sentences therein contained. Where the 
author of a trust is an Indian, the words used in the trust deed must be 
construed bearing in mind the way of life and thinking of ordinary Indians 
[CIT V Upper Ganges Sugar Mills Ltd., (1985) 154 ITR 308, 315, 317 
(Cal)].” 

Page 530: section 11/2(16): 

At the end of line 3 from the bottom, add, — “That state of law remained 
operative under the 1961 Act for assessment years 1962-63 to 1983-84, 
both inclusive. It may be noted that the words ‘not involving the carrying 
on of any activity for profit’ have been omitted from section 2(15) by the 
Finance Act, 1983, with effect from 1st April, 1984.”. 

Pages 531, 532, 534, 543: section 11: 

The decision in CIT v Ahmedabad Rana Caste Association [(1973) 88 
ITR 354 (Guj)] has been affirmed by the Supreme Court in CIT v Ahmeda¬ 
bad Rana Caste Association [(1983) 140 ITR 1 (SC)]. 

Page 533: section 11: 

In lines 4-5 from top, after “69 ITR 750 (All)”, add ,— “ ; Mullick 
Somnath Charitable Trust v CIT, (1986) 160 ITR 3 (Cal)”. 

Page 533: section 11: 

Before line 3 from bottom, add ,— 

“The promotion of seardi for truth and diffusion of useful knowledge,, 
promotion of conferences and discussions, the foundation and maintenance- 
of conference centres and reading rooms and publication of journals and' 
books for general use amcmg the mmbers and others are objects directly 
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relating to education [Ecumenical Christian CeMre v CIT, (1983) 139 
ITR 226 (Kam)]. Similarly^ extending financial assistance to students for 
their educational purposes would squarely and fairly fall within the conno¬ 
tation ‘education’ [CIT v SaraswcUh Poor Students Fund, (1984) 150 ITR 
142, 147 (Kam)]. At the same time, visiting a museum in one way is 
education in the great sdiool of life, but that is not the sense in which the 
word ‘education’ is used in section 2(15) [CIT v Maharaja Sawai Man- 
singh Ji Museum Trust. (1987) 33 Taxman 279, 281 (Raj)].”. 

Page 536: section 11: 

In line 8 from top, for “but, of the”, read “but, if the”. 

Page 536: section 11: 

In line 14 from bottom, for “(1977) 110 ITR 725 (Guj)”, read “(1977) 
106 ITR 725 (Guj)”. 

This case has been distinguished, on facts, in CIT v Western India Cham¬ 
ber of Commerce Ltd. [(1982) 136 ITR 67 (Bom)]. 

Before line 13 from bottom, add ,— 

“Where a charitable tmst is established for the benefit of members of the 
police and their families, the beneficiaries of such trust would constitute 
a section of the public [CIT v Andhra Pradesh Police Welfare Society, 
(1984) 148 ITR 287 (AP)].”. 

Page 637: section 11: 

la fine 8 from top, after “(1981) Tax LR 724, 727 (Del)]”, odd,— 
^‘However, according to the Bombay Hig^ Court m CIT v Western India 
Chamber of Commerce Ltd. [(1982) 136 UR 67 (Bom)], an organisation 
which provides for the distribution of its property amongst its members 
•on a winding up is not for that reason an organisation formed for the pri¬ 
vate gain of its members.”. 

Page 538: section II: 

At the end of line 2 from tc^, odd ,— “However, the grant of licence 
under section 25 of the Companies Act is a relevant circumstance to be 
taken into consideration in deciding whether the objects'of the company 
were of a charitable nature [EcumerUcal Christian Centre v CTT, (1983) 
139 UR 226, 230 (Kam)].”. 

Page 540: section 11: 

Serial No. (20): The decision of tire Andhra Pradesh High Court [100 
TTR 392] has been termed by the Supreme Cfoort in CIT v Andhra Pradesh 
State Road Transport Corporation [(1986) 159 UR 1 (SC)]. 

Rage. 5401 section 11: 

At the end of scaial No. (24), add ,— “Also* see, Council of Uttar 
Pradesh v CIT, (1983) 143 UR 584 (AH).”. 
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Page 541; section 11: 

After serial No. (26) [giving illustrations of cases holding to constitute 
diaritable purposes], add ,— 

“(27) Dissemination of knowledge to the people and the raising of 
moral, intellectual, economic, sodal and political conditions in general 
[Ganga Prasad Varma Memorial Society v CIT, (1982) 134 ITR 421 
(All)]. 

(28) Advancement of trade [CIT v Western India Chamber of Commerce 
Ltd., (1982) 136 ITR 67 (Bom)]. 

(29) Construction of hall, establishment of library, reading room, etc. 
IMahakoshal Shaheed Smarak Trust v CIT, (1983) 140 ITR 795 (MP)]. 

(30) Ck>nstruction and maintenance of Dharamshala for the use of the 
travelling public [CIT v Ganesh Ram Laxminarayan Gael, (1984) 147 
ITR 468 (MP). Also see, CIT v Estate of B. P. Kayan Trust, (1985) 155 
ITR 60 (Cal); Raghunath Das Parihar Dharamshala v CIT, (1986) 158 
ITR 432 (Raj)]. 

(31) Protection, promotion and advancement of agricultural producers 
in India and to improve the lot of the farming community; to undertake and 
support campaigns for working towards freedom from hunger [CIT v World 
Agriculture Fair Memorial Farmers’ Welfare Trust Society, (1985) 155 
ITR 370 (Del)]. 

(32) Establishment and maintenance of institutions for educational 
advancement and physical, material and spiritual well-being of backward 
people [CIT v Sree Narayana Trust, (1985) 155 ITR] 389 (Ker)]. 

(33) To prmnote commerce, art, science or any other useful objects 
connected with photographic and allied trades, etc. [CIT v South Indian 
^totographic d Allied Trades Association, (1987) 166 ITR 166 (Mad). 
Also see. Hosiery Industry Federation v CIT, (1983) 140 ITR 983 (Punj)]. 

(34) Promotion and sale of Khadi [CIT v Adarsh Gram Trust, (1986) 
159 ITR 41 (Raj); Addl. CIT v Adarsh Gram Trust, (1985) 21 Taxman 
20 (Raj); CIT v Adarsh Gram Trust, (1987) Taxation 84(3)-137 (Raj)]. 

(35) Promotion and popularisation of equestrian games and imparting 
training in die art of horsemanship [CIT v Andhra Pradesh Riding Club, 
(1987) 168 ITR 393, 400 (AP)]. 

(36) To promote, encourage and protect the interests of the persons 
engaged in banking and pawn-brokers* trade [CIT s A. P. Bankers A Pawn 
Brokers Association, (1987) Taxation 87(3)-l (AP)].”. 

Page 542: section 11: 

At the end of serisd No. (8), add, — “Also see, CIT v All India Hindu 
Mahasabha, (1983) 140 ITR 748 (Del); Addl. CIT v All India Hindu 
Mahasabha, (1984) 41 CTR (Dd) 353.”. 

In the last line of serial No. (12), after “106 ITR 725, 740 (Guj)*’, add ,— 
“ ; Indian Sugar Mills Association v CIT, (1984) 150 ITR 593 (Cal)”. 

After serial No. (13) [giving illustrations of cases holding not to con¬ 
stitute. charitable purposes], add ,— 
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“(14) Social and cultural purposes [Addl. CIT v GangabeU Charities^ 
(1983) 142 ITR 718 (Mad), special leave petition granted by the Suprme 
Court: (1984) 146 ITR (St.) 2]. With respects, the matter requires re¬ 
consideration. 

(15) Promotion of welfare of employees of a company [Sakthi Charities 
V CIT, (1984) 149 ITR 624 (Mad)]. 

(16) Scientific breeding of horses for the purposes of a race club 
[Hyderabad Race Club v CIT, (1985) 153 ITR 521 (AP—FB), approv¬ 
ing, CWT V Hyderabad Race Club, (1978) 115 ITR 453 (AP)]. 

Also see, CIT v Workshop Trust, (1983) 142 ITR 26 (Mad); Municipal 
Corporation of Hyderabad v Hyderabad Race Club, (1987) 164 ITR 222 
(SC).”. 

Page 543: section 11: 

Before the central heading "Exemption and taxability", add ,— 

"Promotion of sports—"whether a charitable purpose—clarification re¬ 
garding. —‘The expression “charitable purpose” is defined in section 2(15) 
of the Income-tax Act, 1961, to include relief of the poor, education, medical 
relief and the advancement of any other object of general public utility. 

The question whether promotion of sports and games can be considered 
as bein^ a charitable purpose has been examined. The Board are advised 
that toe advancement of any object beneficial to the public or a section of 
the public as distinguished from an individual or group of individuals would 
be an object of general public utility. In view thereof, promotion of sports 
and games is considered to be a charitable purpose within the meaning of 
section 2(15) of the Income-tax Act, 1961. Therefore, an association or 
institution engaged in the promotion of sports and games can claim exemp¬ 
tion under section 11 of the Income-tax Act, 1961, even if it is not approved 
under section 10(23) of the Act relating to exemption from tax of sports 
associations and institutions having their objects as the promotion, control, 
regulation and encouragement of specified sports and games.’ [Circular 
No. 395, dated 24th September, 19M.]”. 

Page 548: section 11: 

At the end of the page, add ,— 

“Section 11 has been amended by the Finance Act, 1983 (11 of 1983) 
and by the Finance Act, 1984 (21 of 1984). For the effect of such amend¬ 
ments, see pages xxxii to xxxviii of Vol. 4. 

The annotation portion under section 11, wherever necessary, ^ould be 
read subject to such amendments.”. 

Page 557: section 11: 

At the end of the paragraphs titled "Scope of the exemption", add ,— 

“In the facts of Addl. CIT v Hamdard Dawakhana (Wakf) [(1986) 157 
ITR 639 (Del)], it has been held that the provisions of sections 61 to 63 
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relating to revocable transfers did not apply because there was no power 
in the wakf deed to withdraw the business frcnn the trust.’’. 

Page 558: section 11: 

In line 8 from top, after “114 ITR 463, 467 (SC)’’, add ,— “ ; Hosiery 
Industry Federation v CIT, (1983) 140 ITR 983 (Punj)’’ [holding that 
property held under trust includes a business undertaking so held]. 

Page 563: section 11: 

At the end of line 10 from top, add, — “Thus, there can be a public-cum- 
private trust also [State of Tamil Nadu v Moopanar Family Charitable Trust, 
(1986) 57 CTR (Mad) 145, 149].’’. 

Page 563: section 11: 

In lines 6 and 5 from bottom, after “90 ITR 203, 208 (Del—^FB)’’, 
add,— “ ; Addl. CIT v Hamdard Dawakhana {Wakf), (1986) 157 ITR 
639 (Del)’’. 

Page 565: section 11: 

Before line 5 from bottom, add ,— 

“In that view of the matter, the income from the properties of the trust 
has been held to be arrived at in the normal commercial manner without 
classification under the various heads set out in section 14 [CIT v Rao Baha-' 
dur Calavala Cunnan Chetty Charities, (1982) 135 ITR 485 (Mad); CIT 
V Estate of V. L. Ethiraj, (1982) 136 ITR 12 (Mad)].’’. 

Page 566: section 11: 

Before Tllustrations’ under paragraph titled '‘Accumulated—meaning of\ 
add ,— 

“Where any excess of income over expenditure in a particular year is 
carried forward to the next year, it must be regarded as ‘accumulation of 
income’ [CIT v Estate of B. P. Kayan Trust, (1985) 155 ITR 60 (Cal)].’’. 

Page 566: section 11(1)(a): 

After the paragraph titled “Basis for 25% accumulation”, add ,— 

“From a perusal of section 11(1) (u), it is clear that die reference in that 
section is to ‘income’ and not to ‘total income’ as defined in section 2(45) 
[Parsi Zorastrian Anjuman Trust v CIT, (1987) 163 ITR 832 (MP)]. In 
tiiat case, the income of the trust was Rs. 73,484.06. The Tribunal took the 
view that a sum of Rs. 17,414, being rental inccmie and forming part of the 
aggregate income, was not available for ascertaining the permissible limit of 
25 per cent, of accumulation. It was held that the Tribunal was not justified 
in taking that view. The accumulation was to be ascertained with reference 
to Rs. 73,484.06.*’. 


cap: it v-7—8 
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Page 566: section 11: 

In line 8 from bottom, after “127 ITR 378 (AP)**, aW,— “ ; CIT v 
Rao Bahadur Calavala Cunnan Chetty Charities, (1982) 135 ITR 485 
(Mad); C/r v Ganga Charity Trust Fund. (1986) 162 ITR 612 (Gnj)’’. 

Before line 7 from bottom, add ,— 

“Thus, where depreciation has been debited in the accounts of the trust, 
the same has to be deducted in computing the income of the trust {CIT v 
Society of the Sisters of St. Anne, (1984) 146 ITR 28 (Kam)]. 

Hie amount of tax deducted at source out of the income of the trust 
cannot be treated as real income in the context of ‘accumulation’ or ‘appli¬ 
cation’ {CIT V Jayashree Charity Trust,‘{l9%6) 159 ITR 280 (Cal)]. 

But, where there is no legally enforceable demand is outstanding in 
respect of any tax or duty payable and no payment in respect thereof is 
in fact made, the income continues to be factually available for application 
[CIT V State Bank of India. (1987) 32 Taxman 619, 630 (Bom)].”. 

Page 566: section 11: 

In line 3 from bottom, for “irretrievable”, read “irretrievably”. 

Page 567: section 11: 

At the eirf of line 19 from top, add, — “But in CIT v Ramchandra 
Poddar Charitable Trust [(1987) 164 ITR 666 (Cal)], the trust donated 
shares, which were purchased in an earlier year out of accumulated profits. 
It was held that such donation, not related to the income of the current year 
could not amount to ‘application’ of income for the purposes of section 11.*’. 

Page 568: section 11: 

After line 16 from top, add ,— 

“The departmental circular No. 100, dated 24th January, 1973, has 
been employed in the facts of CIT v Cutchi Memon Union ((1985) 155 
ITR 51 (Kam)]. 

Payment of taxes—^held ^application’.—Expenditure by way of payment 
of tax out of current year’s income has to be considered as ‘application’ for 
charitaUe purposes i^ause the payment has been made to preserve the 
corpus, the existence whereof is essential for the trast itself [CIT v Janaki 
Ammal Ayya Nadar Trust, (1985) 153 ITR 159 (Mad). Also see, CIT v 
Ganga Charity Trust Fund, (1986) 162 ITR 612 (Guj)]. 

Other cases of lapplication*.—Other cases holding that in the facts of 
those cases, the expenditure or outgoing did constitute ‘application’ of income 
for charitable purposes, are:— 

(1) CIT V Trustees of the Jadi Trust, (1982) 133 ITR 494 (Bom) 
[donation to anotiier charitable trust having similar objects]. 

(2) CIT V Karmika Paremesweai Devasthanam dt Charities, (1982) 133 
ITR 779 (Mad) [capital expenditure incurred on improving or maintaining 
I^opcrty of the trust]. 
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However, in the facts of the following cases, the expenditure or outgoing 
was held not to constitute ‘application of income’:— 

(1) CIT V S. 21M. CT. M. ThiiUppani Trust, (1982) 134 ITR 555 (Mad), 
special leave petition granted by the Supreme Court: (1984) 147 ITR (St.) 3 
[accepting immovable property in satisfaction of outstanding amounts— 
held no application of income but mere change of investment]. 

Composite fund, application out of.—In CIT v Ashoka Charity Trust 
[(1982) 135 ITR 556 (Cal)], there existed a composite fund con¬ 
sisting of income from property held under a charitable trust and non-in- 
cludible voluntary contributions for the assessment year 1972-73. Out of 
such fund, the expenditure/application to charitable purposes exceeded the 
first part of the composite fund. The Income-tax Officer apportioned such 
expenditure/application between the first and the second part of the fund 
on pro rata basis and on that basis held a portion to be not exempt under 
section 11. It was held that there was no justification for apportionment. 
Further, as the expenditure/application had exceeded the income of the 
trust, there remained nothing to be taxed. 

Also see, CIT v Jayashree Charity Trust [(1986) 159 ITR 280 (Cal)], 
where it was held that the assessee had sufficient funds in its hands apart 
from the dividend income to meet the expenditure that qualified for exemp¬ 
tion under section 11. Therefore, no portion of dividend income could be 
5aid to have enjoyed exemption under that section. 

Excess expenditure in an earlier } ear may be let off against next year’s 
income—In CIT v Maharana of Mewar Chari'able Foundation [(1987) 
164 ITR 439 (Raj)], the trust had spent in excess of its income for the 
current year resulting in a deficit which was carried forward to die next 
year. It was held that in considering the ‘application’ of income for the 
next year, the carried forward deficit was &st to be set off against the 
income of the subsequent year.”. 

Page 569: section 11< 

In line 5 from top, after ‘‘127 FIR 620 (Del)”, add,— ‘‘ ; CIT v 
Mahendra Mohta Sewa Nidi, (1985) 152 ITR 516 (Punj); CIT v Andhra 
Pradesh State Road Transport Corpn., (1986) 159 ITR 1 (SC); CIT v 
Adarsh Gram Trust, (1986) 159 ITR 41 (Raj); CIT v Sangit Kola Mandir 
Trust, (1987) 166 ITR 217 (Cal)” (holding that primary or dominant 
object is the real pointer]. 

Page 570: section 11: 

Before line 4 from bottom, add ,— 

‘‘The Supreme Court decision in Trustees of Charity Fund v CIT [(1959) 
36 ITR 513 (SC)] has been distinguished in Muttick Somnath Charitable 
Trust V CIT [(1986) 160 ITR 3, 11 (Cal)] on the ground that whereas in 
the Supreme Court case the trustees were directed to give preference to 
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the poor and indigent relations, in the Calcutta case the trustees could 
spend the entire income of the trust for the support and maintenance of the 
relations at the settlor who were poor an<f indigent without exercising any 
preference.”. 

Page 571: section 11: 

In line 17 from the bottom, after “81 ITR 557 (All)”, add ,— “ ; MuUick 
Somnath Charitable Trust v CIT, (1986) 160 ITR 3 (Cal); Sakthi Chari¬ 
ties V CIT, (1984) 149 ITR 624 (Mad); CIT v Shri Agastyar Trust, (1984) 
149 ITR 609 (Mad); CIT v All India Hindu Mahasabha, (1983) 140 ITR 
748 (Del)” (on the point of taxability of trusts for mixed purposes]. 

Pages 573-578: section 11/2(15): 

It may be noted that the discussion under the paragraphs titled “Not 
involving the carrying on of any activity for profit is relevant for assess- 
ment years 1962-63 to 1983-84 only. These restrictive words were omitted 
from section 2(15) by the Finance Act, 1983, with effect fron 1st April, 
1984. For the effect of such omission, reference may be made to page xii 
of Vol. 4. 

Page 577: section 11/2(15): 

Lines 29-30 from top: The decision of the Andhra Pradesh High Court 
[100 ITR 392 (AP)J has been affirmed by the Supreme Court in CIT v 
Andhra Pradesh State Road Transport Corporation [(1986) 159 ITR 1 
(SC)]. 

Page 578: section 11/2(15): 

After serial No. 12, add ,— 

“13. CIT V Indian and Eastern Newspaper Society, (1982) 136 ITR 
81 (Del). 

14. Mahakoshal Shaheed Smarak Trust v CIT, (1983) 140 ITR 795 
(MP), holding that since the dominant object of the trust was not to earn 
profit but to cairry out the object of public utility, the profits earned in the 
shape of rental from buildings, etc., did not form an 'activity for profit’. 
Also see, Ganga Prasad Varma Memorial Society v CIT, (1982) 134 ITR 
421 (All); CIT v Arya Vysya Kalyana Nilaya Sangam, (1986) 159 ITR 
324 (AP). 

15. Hosiery Industry Federation v CIT, (1983) 140 ITR 983 (Punj). 

15. CIT V Ganesh Ram Laxminarayan Goel, (1984) 147 ITR 468 
(MP). 

17. Bar Council of Rafasthan v CIT, (1984) 147 ITR 720 (Raj). 

18. Addl. CIT V Hamdard Dawakhana (Wakf), (1986) 157 ITR 639* 
(Del). 
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19. Addl. CIT V Rajasthan Charity Trust, (1987) 165 ITR 759 (Raj), 
holding that the hedging transactions were not made by the trustees with 
the object to earn profit. 

20. CIT V Sangit Kda Mandir Trust. (1987) 166 ITR 217 (Cal). 

21. CIT V Trustees of Anupam Charitable Trust, (1987) 167 ITR 129 
(Raj). 

22. CIT V Andhra Pradesh Riding Club, (1987) 168 ITR 393 404-12 
(AP).”. 

Page 579: section 11/2(15): 

In line 25 from top, after “23 CTR (Mad) 155”, add,— “ ; CIT v 
Beharilal Jhunjhunwala Charitable Trust. (1984) 147 ITR 521 (Bom); C/T 

V Vrmilla Bansi Dhar Foundation Trust, (1986) 159 ITR 100 (Del); CIT 

V Ashoka Charities. (1987) 163 ITR 579 (Mad)” [on the point, where 
the business itself was held under trust]. 

Page 589: section 11 (lA): 

Before line 9 from bottom, add, — 

“Section 11(1 A), by a deeming fiction, provides that where a capital 
asset held under a trust for charitable or religious puipose is transferred 
and the whole or any part of the net consideration is utilised for acquiring 
another capital asset to be so held, it shall be deemed that the capita] gain 
(whole or part, as the case may be) arising from the transfer has been 
apjfiied to a charitable or religious purpose. 

In CIT V Avkash Nidhi [(1986) 160 ITR 729 (CJuj)), one L donated 
60 shares in company K to the assessee-trust, the value of such shares 
being Rs. 1,35,180. The shares were then subject to a pledge for Rs. 80,500. 
The trust had already had certain shares in company C which it sold for 
Rs. 80,990 Out of such sale proceeds, a sum of Rs. 80,500 was paid to 
redeem the pledge of the donated shares. The question was wheAer die 
utilisation of the sale proceeds with a view to redeem the pledge could be 
treated as an investment made for the purchase of another capital asset 
as e^lemplated by section 11 (1 A). It was held that by redeeming the 
pledge, the assessee had merely discharged its obligation to pay the pl^gee 
and has not thereby acquired property, that is, a cj^ital asset. 

In CIT V Trustees of H.E.H. The Nizam's Charitable Trust [(1981) 131 
ITR 497 (AP)], the sale proceeds of certain shares belonging to the trust 
were invested in the shape of deposits in banks. It was held that the net 
consideration of the shares had been utilised for acquiring another capital 
asset within the meaning of section ll(lA).’*. 

Page 590: section 11(2): 

In line 4 from bottom, after “129 ITR 191 (Ker)", add, — “ ; C/T v 
C.M, Kothari Charitable Trust. (1984) 149 ITR 573 (Mad)”. 
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Page 591: section 11(2): 

In the last line of the paragraph titled "Paragraphs 2 and 4 of Form No. 
10 prescribing a time-limit for its filing are ultra vires”, after “9-8 ITR 387 
(J & K)”, add,— “ ; CIT v S. R. M. C. T. M. Tiruppani Trust, (1984) 150* 
ITR 642 (Mad)”. 

Page 591: section 11(2): 

At the end of paragraph titled “Time-limit for filing Form No. 10”,. 
add,— 

“In Harmanfit Trust v CIT [(1984) 148 ITR 214 (Punj)], the assessee 
trust applied for extension of time for furnishing the return. There was no» 
response from the Income-tax Officer. The asses&ee filed return, and also 
application in Form No. 10, within the time prayed for. It was held that 
Form No. 10 was not filed out of time prescribed by rule 17.”. 

Page 593: sections 11(3) & (4): 

Before line 9 from bottom, add ,— 

“On the point whether, in the circumstances obtained, the case is governed 
by section 11(3) or section 11(4), see, CIT v Birla Education Trust, (1985)/ 

153 ITR 579 (Cal).”. 

Page 594: sections 11 (4A) & (5): 

After line 8 from top, add ,— 

“It may be noted that section 11 (4A), in relation to the taxability of 
profits and gains of business, and section 11(5), prescribing the forms and 
modes of investment of the trust funds, have been newly inserted by the 
Finance Act, 1983. The scope and effect of these and other related provi¬ 
sions have been explained at pages xxxiv-xxxviii of Vol. 4.”. 

Page 595: section 11: 

After line 22 from top, add ,— 

“The question whether a particular expenditure can be considered as an 
‘iq>plication* of the income for charitable purposes has been held to be a 
question of law fit for reference [Janki Devi Bafaf Sewa Trust v CIT, (1985) 

154 ITR 445 (Raj)]. 

Consistency in facts, question about nature not to be reopened.—When 
a particular charity has been recognised as such for several years and is> 
carrying on (he same object and there is no change in the relevant law, it 
is not for ffie court to reopen the same point from tune to time [CIT v 
Shree Ram Manorial Foundation, (1986) 158 ITR 3 (Dd); Addl. CIT v 
Hamdard Daivakhana (Wakf). (19«6) 157 FIR 639, 650 (Del)].”. 

Page 597: aectton 12: 

After line 5 from top, add, — 

“In the facts of CIT v Trustees of Visha Nima Charity Trust [(1981) 
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138 ITR 564 (Bom)], the contributions received by the trust fiom sale of 
tickets and advertisanent in souvenirs were held to be voluntary contribu> 
tions within the meaning ol the unamended section 12(1). Also see, CIT v 
Bengal Mills <fe Steamer Presbyterian Association, (1983) 140 ITR 586 
(Cal); Andhra Pradesh Welfare Fund v CIT, (1983) 143 ITR 82 (AP); 
CIT V Sangit Kola Mandir Trust, (1987) 166 ITR 217 (Cal). 

Similarly, the grants-in-Rid received from the Government do constitute 
voluntary contributions [CIT v Gem <fr Jewellery Export Promotion Council, 
(1983) 143 ITR 579 (Bom)].”. 

Page 597: section 12: 

After line 20 from top, add ,— 

“However, if in a given case, it is, on facts, found that the income of 
the donor-trust was being diverted, through the medium of donation to 
another charitable trust, to non-charitable purposes, the donor-trust cannot 
be entitled to claim the benefit of section 11 in respect of the amount 
donated [see, CIT v Trustees of the Jodi Trust. (1982) 133 ITR 494, 501 
(Bom)]. 

But where the donation was made under the bona fide belief that the 
donee was a public charitable trust, the donation did enjoy, in the hands 
of the donor-trust, the benefit of section 11 [CIT v Hindusthan Charity 
Trust, (1983) 139 ITR 913 (Cal)].”. 

Page 597: section 12: 

In line 15 from bottom, after “128 ITR 456 tDel)”, add,— “ ; CIT v 
Shri Bilteswara Charitable Trust, (1984) 145 ITR 29 (Mad); CIT V Avkash 
Nidhi, (1986) 160 ITR 729 (Guj); CIT v Punyarpan Charitable Trust, 
(1987) 166 ITR 214 (Cal); Trustees of Kilachand Devchand Foundation v 
CIT, (1987) 63 CTR (Bom) 104. Also see, Sukhdeo Charity Estate v CIT, 
(1984) 149 ITR 470 (Raj), where the amount received for the specific 
purpose of implementation of a water supply scheme was held not to con¬ 
stitute income of the donee-trust.”. 

Page 602: section 12 A (a): 

After line 15 from top, add ,— 

“Rule 17A requires filing of ‘the instrument in original’ in case the trust 
is created under an instrument. When the trust is created otherwise than 
under an instrument, the requirement is to file ‘the document evidencing the 
creation of the trust*. In the latter case, the requirement will embrace all 
evidentials, i.e„ all documents which afford a logical basis for inferring the 
creation of the trust [Laxmiruurayan Maharaf v CIT, (1984) 150 ITR 465 
(MP)].”. 

Page 602: section 12A(a): 

At the end of paragraph titled ‘‘Registration of a trust or institution under 
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section 12A(a)—-effect of\ add,— “Also see, Gauri Shankerji Deity v 
Vnion of India. (1984) 145 ITR 67, 81-2 (MP).”. 

Page 603: aection 12A(b): 

After line 18 from top, add ,— 

“Where the audit report was filed along with a properly filed revised 
return, there is no contravention (rf section 12A(6) even though such audit 
report was not filed along with the original return [CIT v Sri Baldeoji Maha- 
raj Trust, (1983) 142 ITR 584 (AH)].”. 

Page C04: section 13: 

After line 5 from top, add ,— 

“Section 13 has also been amended by the Finance Act, 1982 (14 of 
1982); by the Finance Act, 1983 (11 of 1983); by the Taxation Laws 
(Amendment) Act, 1984 (67 of 1984). For the effect of these amendments 
see pages xxxut to xlii of Vol. 4.”. 

Page 604: section 13(1)(a): 

At the end of paragraph titled “Private religious trusts not enuring for 
the benefit of the public—section 13 (1) (fl) ”, add, — “[Cf. K. Parameswara 
Ballakuraya v CAgIT, (1987) 164 ITR 536 (Ker); M.P. Shmthi Varma 
Jain V State of Kerala, (1987) 164 ITR 766 (Ker), special leave petition 
granted by the Supreme Court: (1986) 161 ITR (St.) 131].”. 

Page 60S: section 13(1)(b): 

After line 2 from top, add ,— 

“The ban of section 13(1) (6) is not attracted to a charitable trust created 
before the 1st April, 1962 [CIT v Shri Maheshwari Agrawal Marwari Pan- 
chayat, (1982) 136 ITR 556 (MP); CIT v Saraswath Poor Students Fund, 
(1984) 150 ITR 142 (Kam); CIT y Ary a Vysya Kalyana Nilaya Sangam, 
<1986) 159 ITR 324 (AP)]. 

However, the ban is attracted if die charitable trust has been created on 
or after 1st April, 1962 [Cf. L. Kunhamu Haji v State of Kerala, (1985) 
155 ITR 516 (Ker)].”. 

Page 605: section 13(1) (bb): 

At the end of paragraph titled “Ban on carrying on of any business — 
section 13(1) (W)”, add,— 

“It may be noted that secticm 13(1) (bb) has been omitted by the Finance 
Act, 1983, with ^ect from 1st April, 1984. The provisions of section 
11 (4A) are apposite in this regard with effect from that date.”. 

Page 607: se^ion 18(l)(c): 

Luu» 5 and 4 hom bottom: “hi CIT v Rattan Trust {S.L.P. (Civil) Nos. 
5092-97 of 1981: (1983) 143 ITR (St.) 66 (SC)], the Supreme Court 
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has granted special leave petition against the decision in C/T v Rattan Trust, 
(1980) 123 ITR 562 (Punj) 

At the end of the page, add ,— 

“In CIT V Govindram Seksariya Charity Trust [(1987) 166 ITR 580 
(MP)], the Commissioner set aside the assessment order in exercise of 
his power under section 263 on the ground that the Income-tax Officer had 
allowed exemption under section 11 without examining in detail the appli¬ 
cability of the provisions of section 13(l)(c)(i7). It was held that although 
the assessment order itself did not disclose the application of mind in that 
regard by the Income-tax Officer, the entire record showed that the Income- 
tax Officer was dive to the relevant facts and the provisions of law before 
proceeding to frame the assessment. Therefore, the Commissioner was not 
justified in setting aside the assessment. 

Inspite of the Tribunal’s order setting aside the Commissioner’s order, 
the Income-tax Officer proceeded to assess the petitioner afresh and issued 
draft assessment order in accordance with the provisions of section 144B. 
The petitioner filed a writ petition challenging the action of the Income-tax 
Officer. It was neld by the High Court that till the order passed by the 
Tribunal was set aside, the revenue was bound by the order passed by the 
Tribunal. In that view- of the matter, the draft assessment order was quashed 
[Govindram Seksaria Charity Trust v ITO, (1987) 168 ITR 387 (MP)].”. 

Pages 608-613: sections 13(1)(d), 13(5) & 13(6): 

The following departmental circulars are relevant to section 13(l)(<f), 
section 13(5) and section 13(6) as these stood up to 31st March, 1983:— 

1. Section 13(1)(d) of the l.T. Act, 1961, read with section 13(5)— 
clarification regarding. —^‘Under section 13(1 )(d) of the l.T. Act, 1961, 
any charitable or religious trust/institution can claim exemption under sec¬ 
tion 11 for and from any assessment year relevant to a previous year begin¬ 
ning on or after 1-4-198If only if the assets of the trust/institution are 
invested in the manner prescribed in section 13(5)$. 

2. In response to representations made on the subject, the Finance 
Minister made a statement in Lok Sabha on 31st March, 1981, to the effect 
that the mode of investment prescribed by section 13(5) is to be modified 
so as to permit charitable or religious trusts/institutions to invest trust 
funds in immovable properties as well. An assurance has been ^ven that 
a suitable amendment* to the Income-tax Act will be sponsored at an early 
date and that it shall be made effective from 1st April, 1981. Pending the 
amendment, in consonance with the Government’s declared policy, the Com¬ 
missioners of Income-tax can issue/renew recognition certificates under 


t Altered to 1-4-1982 by the Finance Act, 1982. 

t Section 13(5) has been omitted by the Finance Act, 1983 {w.e.f. 1-4-1983). 
* The Finance Act, 1982, has made such amendment 
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sectkm 80G if the only reason for consideration in the matter is the hold¬ 
ing of assets in the shape of immovaUe properties, by the applicant trust/ 
institution. 

3. This may be brought to the notice of all officers working in your 
charge.’ [Circular No. 317, dated the 19th December, 1981.] 

II. Section 13(1) (d)— assessment year 1982-83— previous year begin¬ 
ning prior to 1-4-1981— renewal of recognition certificate under section 80G 
—clarification regarding. —^‘Section 13(l)'(d) of the Income-tax Act, 1961, 
provides that subject to the provision of section 13(1) (bb) a trust/iustitution. 
for charitable or religious purposes will lose the exemption under section 
11 for assessment year commencing from assessment year 1982-83 if any 
funds of the trust or institution are invested or deposited or continue to 
remain invested or deposited for any period during any previous year ccrni- 
mencing on or after 1-4-198If in any of the forms or modes other than 
those specified in section 13(5)|. The Board has received references as to 
whether in cases where the previous year of the trust/institution is the 
calendar year 1981, the assessment year for invoking the provision of sec¬ 
tion 13(1) (d) would be assessment year 1982-83 or 1983-84. 

2. The Board desire to point out that if any previous year commences 
on or after l-4-1981t, the provision of section 13(1) (d) would be appli¬ 
cable from the very first assessment year relevant to the previous year 
beginning after 1-4-1981. However, where the previous year commences 
before 1-4-1981, the provision of section 13(1) (d) will not apply for assess¬ 
ment year 1982-83 and the trust will not lose the exemption under section 
11 merely by the application of section 13(1) (d). In such cases, renewal 
of recognition certi&ate under section 80G by the Commissioners of In¬ 
come-tax would be in order. The Commissioner of Income-tax will, how¬ 
ever, not be able to renew section 80G certificate where the previous year 
begins on or after l-4-1981t and the trust has not complied with the 
provision of section 13(1) (d). This position will hold good for all previous 
years starting after 1st April, 198If irrespective of the assessment year 
involved. 

3. The leged position may please be brou^t to the notice of all officers 
working in your charge particularly fiiose assessing the cases of charitable 
and religious trusts.’ [Circular No. 322, dated 16th January, 1982.] 

in. Requirements of section 13(1) [d) of the Inctme-tax Act, 1961-, 
read with section 11(1) (a)— clarification regarding. —‘Section 11(1) (a) of 
the Income-tax Act, 1961, provides for grant of exemption from income- 
tax to income derived from property held under trust for charitable or reli¬ 
gious purposes to the extent the income is applied for sudi purposes in 


t Altered to 1<4-1982 by the Finance Act, 1982. 

t Section 13(5) has bem omitted by the Finance Act, 1983 (w.e.f. 1-4-1983). 
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India. Where any such income is accumulated or set apart for application 
to such purposes in India the extent to which the income is permitted to 
be accumulated or set apart is 25% of the income. Therefore, under sec¬ 
tion 11(1) (a) incowie derived from property held under trust enjoys ex¬ 
emption when at le^.'" 75% of the income is applied for charitable or rdi- 
gious purposes. 

2. Section 13(1) (d) was introduced by the Taxation Laws (Amend¬ 
ment) Act, 1975. It provides for denial of exemption under section 11 for 
any assessment year commencing from 1982-83t, if any funds of the trust 
or institution are invested or deposited or continue to remain invested or 
deposited for any period during any previous year commencing on or after 
1-4-1981 in any form or mode other than those specified in section 13(5). 
The Finance Bill, 1982, contains a provision to extend this period to one 
year so that the requirement will be applicable from assessment year 
1983-84, for the previous year commencing on or after 1-4-1982. 

3. The effect of the insertion of section 13(1) (d) on section 11(1) (a) 
has been examined. The exemption under section 11(1) (a) will be avail¬ 
able only if at least 75% of the income is applied for charitable or religious 
purposes in India during the year and the remaining amount is invested 
in the forms or modes specified under section 13(5). Thus, both the re¬ 
quirements will have to be fulfilled before the trust can claim and avail 
of the exemption under section 11(1) (a). An example to illustrate the posi¬ 
tion is given below: 

A trust derives incotaie from property held for charitable purposes to 
the extent of Rs. 40,000 in an year. Under section 11(1) (a) it has to spend 
at least Rs. 30,000 on charitable purpose. The balance of Rs. 10,000 will 
have to be invested in the forms or modes prescribed under section 13(5). 
It is only then that the entire income of the trust will get exemption under 
section 11(1) (a). 

4. It may, however, be clarified that in regard to the accumulahon of 
income permitted under section 11(2), the provisions of section 13(6)* 
make it clear that the requirements of section 13(1) (d)* read with section 
13(5)* will not apply. This is because the mode of investing moneys allowed 
to be accumulated under section 11(2) is specified in that section itself. 

5. The contents of this circular may be brought to the notice of all 
officers working in your charge and in particular to officers assessing trusts.* 
[Circular No. 335, dated April 13, 1982.] 

It may be noted that the Finance Act, 1983, has, inter alia, substituted 
section 13(1) (d) and omitted sections 13(5) and 13(6), with effect from 
1st April, 1983. 


t Altered to 1983-84 by the Finance Act, 1982. 

* Section 13(1)(d) has been substituted and sections 13(S) and 13(6} have 
been omitted by the Finance Act, 1983. 
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It is pertinent to note that the modes and forms of investment by a 
•charitable trust formerly in section 13(S) have now been carried to sec¬ 
tion 11(S). 

Page 614: section 13(2): 

At the end of the page, add ,— 

“In order to constitute a loan within the meaning of section 13(2) (a), 
there must be a positive act of lending coupled with an acceptance by the 
other side of the money as a loan. The relationship of borrower and 
lender must come into existence by the act of parties. In order to constitute 
an investment within the meaning of section 13(2) (h), the monies must be 
laid out in such a manner as to acquire some species of property which 
would bring in an income to the investor. In that view of the matter, where 
the assessee-trust retired from the partnership firms and monies due to it re¬ 
mained in current account with the firms due to inadequate resources of 
the firms, it was held that in such circumstances, there was neither a loan 
nor an investment by- the assessee-trust to the firms so as to attract the 
provisions of section 13(2) (a)/13(2)(/r) [CIT v Nachimuthu Industrial 
Association, (1982) 138 ITR 585 (Mad)]. 

The meaning of the expression ‘investment’, used in rule 19(4) of the 
Income-tax Rules, 1962, has been discussed in Phillips Carbon Black Ltd. 
V CIT {(1982) 136 ITR 205 (Cal)]. 

In Shree Poongalia Jain Swetamher Mandir v CIT {(1987) 33 Taxman 
297 (Raj) j, the assessee-trust deposited a certain amount with a firm where¬ 
in two of the trustees of the assessee-trust were also partners. The rate of 
interest was 6 per cent, per annum. The firm lodged with the assessee-trust 
title deeds of an immovable property belonging to a Hindu undivided 
family consisting of three members, who were also partners of the firm, 
with the consent of those members. It was, on facts, held that the lending 
of money by the assessee-trust to the firm was for adequate security as also 
for adequate interest. Therefore, the provisions of section 13(2) (u) were 
not attracted so as to enable forfeiture of exemption. 

The expression ‘fund’ in section 13(2) (fi) includes both the corpus as 
well as the income. It cannot be contended fiiat the legislature has intended 
to apply the word ‘fund’ in a restricted sense only to the accumulated in¬ 
come but not to the corpus [Talaprolu Bapanaiah Vidya Dharma Nidhi 
Trust V CIT, (1987) 167 ITR 482 (AP)]. 

In construing section 13(2)(A), the meaning of the expression ‘fund* 
will have to be determined not only with reference to dictionaries or to 
commercial parlance or to the principles of accountancy but also in the 
context of the said section itself. The expression in the said section is 
‘funds* and not ‘fund’. One of the meanings of the said expression ‘funds* 
in the dictionaries is money in hand or cash. Thus, in the context of the 
said section this is the meaning which should be attributed to the expression 
‘funds* in construing the said section. The section contemplates that there 
will be an Investment of funds of a trust. If any other meaning is given to 
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the expression ‘funds’, the same will not be available for investment or 
capable of being invested. If die funds of the trust are construed to in-> 
elude assets other than money in hand or cash or a credit balance in bank 
account, the same are not capable of being invested as such. Other assets 
of the trust apart from money in hand or cash will have to be converted 
into money or cash before the same can be invested. 

The expression ‘invest’ in section 13(2) (A) connotes a positive act on 
the part of the trust whereby the funds of the trust are laid out or com¬ 
mitted in any particular property or business or transaction with the object 
of earning a profit or financial advantage or return. 

It has to be established that a trust having assets in the form of money 
or cash or a credit balance in a bank account or in any other form capable 
of being invested was by a positive act and pursuant to a decision of the 
trust was laid out or committed in a concern of a nature specified before 
it can be held that such an investment comes within the mischief of sec¬ 
tion 13(2) (/i) \CIT v Birla Charity Trust, (1987) 34 Taxman 504, 514 
(Cal)].”. 

Page 615: section 13: 

At the end of clause (b) under the paragraph titled "Interested persons 
enumerated—section 13(3)”, add, — “Further, as a result'of amendment 
made by the Taxation Laws (Amendment) Act, 1984, the figure of subs¬ 
tantial contribution has been raised from Rs. 5,000 to Rs. 25,000, for and 
from assessment year 1985-86.”. 

Page 615: section 13: 

Before line 3 from bottom, add ,— 

“Question of law.—The question whether in the circumstances of a 
particular case, the provisions of section 13(1) (c) were properly applied 
or not is one of law \CIT v Govindram Saksariyn Charity Trust, (1984) 
145 ITR 253 (MP)].”. 

Page 623: section 13A: 

At the end of the page, add ,— 

“The following departmental circular is relevant to section 13A:—r 

* Assessment of political parties—Filing of returns — Regarding. —Section 
13A has been inserted in the Income-tax Act, 1961, by the Taxation Laws 
(Amendment) Act, 1978, and has come into effect from 1-4-1979. Under 
section 13A, any income of a political party chargeable under the heads 
“Interest on securities”, “Income from house property”, “Income from 
other sources” or any income by way of voluntary contributions is exempt 
from income-tax. 

2. Under Explanation to section 13A, political party means an asso¬ 
ciation or body of individual citizens of India registered widi the Election 
Commission of India as a political party under paragraph 3 of the Election 
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Symbols (Reservation and Amendment) Order, 1968, and includes a poli¬ 
tical party deemed to be registered with that Commission under the proviso 
to sub-paragraph (2) of that paragraph. 

3. The exemption under section 13A is subject to the fulfilment of 
three conditions specified in the proviso to section 13A. These conditions 
are: 

(/) the political party keeps and maintains such books of account 
and other documents as would enable the Income-tax Officer to 
properly deduce its income therefrom; 

(«) in respect of each voluntary contribution in excess of ten thousand 
rupees, such political party keeps and maintains a record of such 
contrj''ution and the name and address of the person who has 
made uch contributions; 

Jii) the act mnts of such political party are audited by an accountant 
as de& ^d in the Explanation below sub-section (2) of section 
288. 

4. Sub-section f4B) has been inserted in section 139 by the Taxation 
Laws (Amendment) Act, 1978, under which every political party is obliged 
to file every year a return of total income voluntarily. The total income for 
this purpose is to be omputed without giving eflfect to the provisions of 
section 13A. If such total income exceeds the maximum amount which is 
not diargeable to tax, the liability of the political party to file the return 
of income voltintarily arises. As regards filing of returns by the units of a 
political party at State or District levels is concerned, it will depend upon 
whether these units are onlv branches of the national party and their re¬ 
ceipts and expenditure form part of the account of the national party. If 
so, the units need not file s parate returns of income. In the case where 
units are separately registered as political parties with the Election Com- 
misuon of India in terms of para. 2 above, the requirement of filing of 
return by these units will apply . s in the case of parent unit.’ [Circular No. 
412, dated 2nd March, 1985.]”. 

Pages 627>628: section 14: 

On die subject *'Heads oj it come ire mutually exclusive*, reference may 
also be made to CIT v Trustees of H.E.H. The Nizam’s Miscelltmeous Trust, 
(1986) 160 rm 253 (AP). 

Page 628: section 14: 

In line 17 from top, after “61 ITR 428 (SC)”, add ,— “ ; Smt Kavit 
Sanghi v CIT, (1982) 133 ITR 48 (NiPj iParekh Traders v CIT, (1984) 
150 ITR 310 (Bom)” [holding that income falling under one ^ecific 
head cannot be taxed under another]. 

Page 629: section 14: 

At the end of the paragraph titled "Residuary head, when can be resort^ 
to?**, add,-^ "A view similar to that of the Calcutta High Court has been 
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taken by the Patna High Court in CIT v Gaya Sugar MUb Ltd. [(1986) 
160 ITR 933 (Pat)].”. 

Page 630: section 14: 

In line 15 from top, after “88 ITR 169, 191 (SC)”, add, — “ ; Brooke 
Bond & Co. Ltd. V CIT, (1986) 162 ITR 373 (SC)”. 

Page 631: section 14: 

After the paragraph titled 'Tncome not chargeable to tax unless it falls 
under any of the classified head^*, add ,— 

“Question of law.—^The question whether a particular income fall 
under one head or another is one of law [CIT v Water & Power Develop- 
ment Consultancy Services (India) Ltd., (1987) 163 ITR 329 (Del)].”. 

• 

Pages 636-37: section 16: 

At the end of paragraphs titled “Legblative amendmertts to section 16”, 
add ,— 

“Section 16 has also been amended by— 

—^the Finance Act, 1982 (14 of 1982) t; 

—^the Finance Act, 1983 (11 of 1983) t; 

—^the Taxation Laws (Amendment) Act, 1984 (67 of 1984) t; 

—^the Fmance Act, 1985 (32 of 1985); 

—the Finance Act, 1986 (23 of 1986). 

For the effect of the amendments made by Acts markedf, see pages xlii- 
xliv of Vol. 4. 

The scope and effect of the insertion of a new Explanation 2 in section 
16(i) by Ae Finance Act, 1985, have been elaborated in the following 
portion of the departmental circular No. 421, dated 12th June, 1985, as 
under:— 

^Modification of provisions relating to standard deduction in the case of 
salaried taxpayers. —Under the existing provisions of the Income-tax Act, 
salaried taxpayers are entitled to a standard deduction in the computation of 
taxable salary. The deduction is allowed in an amount equal to 25 per cent, 
of the salary or Rs. 6,000, whichever is less. The standard deduction is, 
however, restricted to Rs. 1,000 in the foUowing cases:— 

(0 whm’e the em|doyee is provided with a motor car, motor cycle, 
scooter or other moped by his employer for use otherwise than wholly and 
exclusively in the performance of his duties; or 

(U) where the employee is allowed die use, otherwise than wholly and 
exclusively in the performance of his duties, of any one or more motor 
cars, out of a pool of motor cars owned or hired by the employer. 

11.2 The Finance Act, 1985, has inserted a new Explanation in the sec¬ 
tion to provide that, for the purpose of the aforesaid provision, the use 
any vehicle provided by the employer for Journey ly the employee from 



6012 


INCOME-TAX LAW, VOL. 7 [S. 17 


his residence to his office or other place of work, or from such office or 
other place of work to his residence shall not be regarded as use of such 
vehicle otherwise than wholly and exclusively in the performance of his 
duties. 

11.3 This amendment takes effect from 1st April, 1986, and will, 
accordingly, apply in relation to the assessment year 1986-87 and subse¬ 
quent years.*.”. 

The scope and effect of the amendment made in section 16 by the 
Finance Act, 1986, have been elaborated in the following portion of the 
departmental circular No. 461, dated 9th July, 1986, as under:— 

‘(ii7) Modification of provisions relating to standard deduction in the 
case of salaried taxpayers. —12. At present, the salaried taxpayers are en¬ 
titled to a standard deduction of 25 per cent, of their salary or Rs. 6,000, 
whichever is less. The Finance Act has increased the limit of ithis deduction 
to 30 per cent, of the salary or Rs. 10,000, whichever is less. This en¬ 
hanced limit will be applicable from the assessment year 1987-88.’.”. 

Page 637: section 17: 

At the end of die paragraphs titled ‘Legislative amendments to section 
17”, add,— 

“Section 17 has also been amended by the Taxation Laws (Amendment) 
Act, 1984 (67 of 1984) [the effect whereof has been discussed at pages 
xliv-xlvi of Vol. 4] and by the Finance Act, 1985 (32 of 1985), the effect 
whereof is given in the following portion of the departmental circular No. 
421, dated 12th June, 1985, as under:— 

‘Modification of the provisions relating to “perquisite^*. —12.1 Under 
the existing provisions, the value of any benefit or amenity granted or 
provided free of cost or at concessional rate by an employer to an onployee 
(not being a director of the company or a person who has a substantial 
interest in the company) is not regarded as a perquisite received by the 
employee unless the employee’s income under the head “Salaries” exclu¬ 
sive the value of any benefits or amenities not provided for by way of 
monetary payment exceeds Rs. 18,000. In the context of the raising of the 
exemption limit, the Finance Act, 1985, has raised the said limit to 
Rs. 24,(XX). It has also been clarified that, in cases where salary is received 
from more than one employer, the aggregate salary from these employers, 
will have to be taken into account for the purposes of this provision. 

12.2 The amendment takes effect from 1st April, 1986, and will, 
accordingly, apply in relation to the assessment year 1986-87 and subse¬ 
quent years. 

Discontinuance of the provision for taxation of perjpuisites represented by 
interest-free loans or loans at concessional rate of interest to employees .— 
13.1 Under sub-clause (vi) of clause (2) of section 17 of the Income- 
tax Act, inserted by the Taxation Laws (Amendmrat) Act, 1984, where 
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the employer has advanced any loan to an employee for building a house 
or purchasing a site or a house and a site or for purchasing a motor car, 
and either no interest is chained by the employer on such loan or interest 
is charged at a rate whidi is lower than the rate of interest which the Cen¬ 
tral Government may specify in this behalf by notification in the Oflicial 
Gazette, an amount calculated on the following basis is regarded as per¬ 
quisite received by the employee and charged to tax accordingly:— 

(0 in a case where such loan is advanced without charging any interest, 
the amount of interest on such loan at the rate notified; 

(«) in a case where such loan is advanced by charging interest, at a 
rate which is lower than the notified rale, the amount of the difference 
between the interest on such loan at the rate notified and the interest 
charged by the employer^ 

13.2 The provision does not apply to employees of the Central Govern¬ 
ment or any State Governments or an employee (not being a director of 
a company or a person who has a substantial interest in the company) 
whose income under the head “Salaries" (exclusive of all benefits and 
amenities not provided for by way of monetary payment) does not exceed 
Rs. 18,000. 

13.3 As a iheasure of relief to salaried taxpayers, the Finance Act has 
omitted the aforesaid provision with effect from the date of its insertion, 
namely, 1st April, 1985. In consequence thereof, sub-clause (v/) of clause 
(b) in Explanation 2 to section 40A(5) of the Income-tax Act, which 
defines the term “perquisite" for the purposes of the said section to include 
the perquisite value represented by interest-free loans or loans at conces¬ 
sional rates of interest, has also been deleted.’." 

Page 639: section 15: 

At the end of paragraph titled '‘Relationship of employer and employee 
is essential—sine qua non”, add ,— “Also see, CIT v Smt. Dipali Goswami,^ 
(1985) 156 ITR 36 (Cal). 

In the facts of CIT v West Bengal State Electricity Board {(1987) 166 
ITR 507 (Cal)], it was held that the foreign engineer deputed by the 
Japanese company to supervise an electricity project of the Board was not 
an employee of the Board but that of the Japanese ccmipany.". 

Pages 647-648: section 15: 

At the end of paragraphs titled “Director and managing director*’, add ,— 

“In the facts of CIT v Travancore Chemical Mfg. Co. [(1982) 133 ITR 
81’8 (Ker)], the managing director was held to be an employee of the 
assessee-company.". 

Page 652: section 15: 

In the last line of the paragraph titled “Provisions, when can be invoked 
(wrongly printed as involved)!”, for “1 KB 500 (Cal)”, read “1 KB 500 
(CA)”. 

cap: rr v-7—9 
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PifM 65S-664: Mctioii 17(2): 

At the end of paragraph titled "A vested right essentiar, add, — “Also 
see, CIT v M. N. Nadkarni, (1986) 161 ITR 544 (Born)].”. 

Page 665: section 17(2) (i): 

After line 16 from top,"add,— 

“Unless the assessee-employee expressly forgoes his right of occupying 
the rent-free accommodation provided to him by his employer, the value 
of rent-free accommodation is to be taxed as perquisite even though the 
assessee has not utilised the accommodation as a matter of fact [CIT v 
Bmva Singh Chauhan, (1984) 150 ITR 8 (Del)]. 

The question whether an assessee has been provided widi a rent*€ree 
accommodation is ordinarily a question of fact [C/7 v Krishan Kumar 
Modi, (1985) 49 CTR (Ail) 306].“. 

Page 655: section 17(2)(i): 

In line 29 from top, after “99 ITR 419 (Mad)”, add,— “ ; CIT v H. D. 
Dennis, (1982) 135 ITR 1 (Born)”. 

Page 656: section 17(2) (i): 

Lines 5 and 6 from top: The Supreme Court has dismissed [see, (1984) 
145 ITR (St.) 4] a special leave petition against the decision in MurUdhar 
Dalmia v CIT [(1981) 129 ITR 67 (Del)]. 

Page 656: section 17(2)(i): 

Before the paragraph titled ^Military personmV*, add,— 

**Rait>free accommodation to a minister, etc.—exmnption.—^The value 
of rent-/ree furnished residence (including maintenance thereof) provided 
to a minister, an officer of Parliament or the leader of die opposition is not 
includible in the computation of his inccmie chargeable under the head 
-Salaries’ [see, (1986) 158 ITR (St.) 155-56].”. 

Page 667: section 17(2) (iii): 

At the end of clause (c), add, — “Such salary may be from one or more 
than one employer [Commander P. Vasudeva v CIT, (1983) 142 ITR 826 
<Dd)]. As a rekilt of the amendment of section 17(2) (Hi) (c) by tihe Fin¬ 
ance Act, 1985 (32 of 1985), the above view of the Delhi Hi^ Court has 
been turned into a specific statutory provision. Further, the limit of 
Rs. 18,000 has been increased, by that Act, to Rs. 24,000 for and hrom 
assessment year 1986-87.“. 

Page 658: section 17(2) (iv): 

At the end of line 19 from top, add, — “The dedsion in Vinay Bharat 
Rones case [(1981) 129 ITR 128 (Dd)] has been foUowed in CIT v 
Bharat Ram Charat Ram Pr. Ltd. [(1986) 157 HR 199 (Del)]. Also see, 
CIT V Ameo Batteries Ltd., (1984) 150 ITR 48 (Kam). 
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In M. Kridma Murth^ v CIT [(1985) 152 IIR 163 (A?)}, dty compea- 
Mtoiy Bllowanoo, bid dJmate allowance, shift allowance and incentive 
bonus were held to be V^rquisites* within the meaning (jf section 17(2).*’. 

Page Ml: section 17(2)(lv)3 

After line 22 from top, oddi— 

"V. Valuation of re4mbursement of medical expenses/mediad fadlitles 
hy the employer *—^‘Oicular No. 33, dated 1-8-1955, stated, inter aUa, 
&at the fdlowing amenities are not to be included in the total income of 
an employee, as a part of the perquisites provided by the employer: 

(/) Provision of ordinary m^oal facilitim to the 'em^oyec or his 
family free of dhaiget 

(U) Reimbursement of such medical expenses to the employee after 
thi^ an incurred. 

2. Subsequently at page SO of die priced publication “Filing of Income- 
tax Return by Non-Coiporate', Non-Susiness Taxpayers” as a part of the 
Taxpayer Information Series issued by the DI (PuNlcation and Public 
Relation), it was, into’ alia, stated: 

“Reimbursemmit of medical expenditure incurred in die case of direc- 
tors/managers, etc., for self and family, in excess of one month’s salary in 
« year with a ceiling of Rs. 5,000 per annum or three months’ salary with 
a maximum of Rs. 15,(XX) for a period every three years of service, will be 
treated as pMquisIte and taxed as sndi.’*. 

8. The Board have received rqrresentations that iq disregard ci the 
Board’s earlier instructions of 1955, ITOs are reopening the assessments of 
•employees (m the basis of the statement made in the priced puUicatioa 
leferr^ to above. A request has been made that the Board should reiterate 
Its earlier instruction of 1955. 

4. After carefully conndering the matter, the following darificatioa is 
Issued with die approval of tihe Central Government 

6. The provision of ordinary medical fadlities made by an employe to 
an employee or his family free of charge or reimbursement ci such medical 
cxpoues to the em^oyee after diey are incurred by him, is not to be in¬ 
cluded in the total income of the employee provided that sudi amount does 
not in any financial year mcceed one month’s salary of the mnployee. 
“S^ary” for diis purpose will include dearness allowance, where paid, but 
win not include any other allowance/perquisite. This vdU apply to all classes 
•of employees, induding managers/dlrectors. 

8> These instrucdmis may be brought to die notice of all ofihcers wodc- 
ing in your charge.’ ICircular No, 336, dated April 16, 1982.] 

VL Valuation of perquisites in the form of reimbursement of medical 
expenses/provbdon df mediced fadOdes by the enqdoyer-—ClarificaHon re- 
gmdhig.—<CiiaflarKo. 336, dated 16-4-1982 issued from F. No. 200/108/ 
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77-IT (A-I) provided Ihe clarification that the value ai the provision o£ 
ordinary medical facilities by an employer to an employee or his family free 
of charge or reimbursement of such medical expenses to the emj^oyee 
after they are incurred by him is not to be included in the total income ai 
the employee, provided &at the amount does not in any financial year ex¬ 
ceed one month’s salary of the employee. Salary for this purpose was to 
include dearness allowance, where paid but was not to include any othrar 
allowance/perquisite. The circular was to apply to all classes of employees^ 
including managers/directors. 

2. Several rq>resentations have been received against this circular. The 
Central Government has reconsidered the matter and has directed that the 
reimbursement of medical expenses to an employee/provision of medical 
facilities by an employer to an employee will be taxable only in excess 
Rs. 5,000 per annum. 

S. The above clarification will come into force from the year 1983-84^ 
Le., assessment year 1984-85 onwards.’ [Circular No. 376, dated January 
6, 1984, or corrected by Circular No. 386, dated 6-6-1984.] 

Vn. 'Valuation of perquisites in the form of reimbursement of medical 
expenses! provision of medical facilities by the employer—darifications 
regarding. —Under section 17 of the Income-tax Act, 1961, provision of free 
medical facilities or reimbursement of medical expenses by an employer is 
treated as a perquisite in the hands of the employee. According to the exist¬ 
ing instructions which are effective from the assessment year 1984-85, reim¬ 
bursement of medicid expenses to an emplo^ee/provision of medical facilities 
by an employer to an employee will be taxable only in excess of Rs. 5,000 
annum. 

2. Representations have been made to the Board, both on behalf ai 
the employees of the public sector undertakings as well as these working 
in the private sector, that these employees have been placed in a disadvan¬ 
tageous position by the issue of the above instructions. It has been requested 
that reimbursement of medical benefits/medical facilities provided by am 
employer may not be taxed as perquisites. 

3. The matter has been carefully considered. The present circular no 
doubt hits hard these employees of the public and private sectors on whose 
medical treatment fairly large amounts have been incurred by their em¬ 
ployers and who on ffieir own could never have afforded the expenditure 
on such unavoidable treatment. The present policy also discriminates 
against the employees of public sector undertakii^ as also those working 
in the private sector against Government employees in whose cases the 
Government permits reimbursement of expenses on medical treatment or 
provides free medical attention ffirou^ Ontral Government Health Services. 

4. In view of the above, the Board have decided that reimbursement 
of medical expenses, such as, operation fees, hospitalisation charges and 
cost of medicines, tests, etc., actually incurred in In<ha by the employer on 
an employee, ind nding managers/directors, and his family members wilt 
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not be treated as peiq^site provided this expenditure is incurred on medical 
treatment in a recognised public ho^ital in India. Tbe genuineness of die 
expenditure will, however, be examined by the assessing o£5icer at the time 
of assessment. 

5. The above daiifications wUl come into force from die year 1985-86; 
i.e., assessment year 1986-87 and onwards.’ [Circular No, 445, dated 
December 31, 1985.] 

VIII. ‘Reimbursement of medical expenses on treatment in recognised 
public hospital in India—Clarification regarding .—Attention is invited to 
the Board’s Circular No. 445 (F. No. 200/177/84-IT(A-I) dated 31-12- 

1985, wherein it was laid down that the reimbursement by the employer 
of medical expenses, such as, operation fees, hospitalisation charges and cost 
of medicines, tests, etc., actually incurred in India by the employee on 
medical treatment in a recognised public hospital will not be treated as 
perquisite for the purpose of charging income-tax. Representations have been 
received by the Board seeking clarification as to the import of the term 
^’recognised public hospital” as used in the said circular. 

2. It has been decided in consultation with the Ministry of Health and 
Family Welfare that the “recognised public hospital” would mean those 
hospitals which are recognised under GGHS and CS(MA) Rules for the 
purpose of medical treatment/reimbursement under these rules.’ [Circular 
No. 481, dated 20th February, .1987.]”. 

Page 664; section 17: 

In line 11 from bottom, after “123 ITR 734 (Cal)”, add ,— “Also see, 
G. S. Ratra v CIT, (1986) 161 ITR 251 (Raj) [holding that when an em¬ 
ployee is compelled to resign on account of circumstances created by the 
employer, such a resignation is to be regarded as termination oi service 
within the meaning of rule 8(m) of Part A of the Fourth Schedule to the 
1961 Act]”. 

Page 664: section 17: 

At the end of footnote marked ♦, add ,— “The rate of 9% was upto 
1-6-1983, 9i% upto 22-8-1984, 10% upto 17-6-1985, 10i% upto 31-3- 

1986. The rate is 12% with effect from 1-4-1986.”. 

Page 665: section 17: 

After line 5 from top, add ,— 

“Departmental circular No. 373, dated 14th December, 1983 [(1984) 
146 ITR (St.) 59-60] is relevant to rules 68 and 69 of the Income-tax 
Rules, 1962.”. 

Page 666: section 17: 

After the paragraph titled “Superannuation funds”, add ,— 

"In Carborundum Vrdversal Ltd. v CBDT (S.L.P. (Civil) No. 7761 of 
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1985: (1985) 156 ITR. (St) 161], die Supreme Court has granted apodal 
leave to die aisessee agakut the order dated 19^1981 of the Memlber 
(IT), Central Board of Direct Taxes, affirming the order dated 22-3-1980 
^ die Cmnmissioner of Income-tax, whereby the (j^omxnissioner withdrew 
witih retrospective effect the approvd granted on 1-4-1974 hkn under 
role 2 of Part B of Schedule iV to the Bicome-tax Act, 1961, to a si^r- 
annuation fund of the petitioner-cmnpany, and disallowed in the compute*^ 
don of the peddoner-corc^any’s income, the contiibudons made to thn 
fund on behalf of jtwo managing directors of the company, on the ground 
that the said two directors were also directors of another company and as. 
such were not fulltime empl^ees of the peddoner-company and, ffierefore,. 
under rule 86 of the Incom^tax Rulm, 1962, they could not be admitted 
to the benefits of the fund/’. 

Page 666: section 17: 

At the end of paragraph dded **Gratuity fund^, add ,^— 

“In the facts of Carborandum Universal Ltd. v CIT {(1984) 146 ITR 1 
(Mad)], it was hdd that there was no violadon of rule 101 of the Incmne- 
tax Rules, 1962. The Commissioner was directed to accord approval to the 
gratuity fund.**. 

Page 669: section 17(2): 

Refer to Circular No. 7 (LVIU-13) of 1960, dated 2nd March, I960,, 
printed at serial No. I. The above circular stands superseded by the follow¬ 
ing departmmital circular Na 311 [F. No. 200/50/77-IT(A-l)], dated 24th 
August, 1981:— 

"Salary and aUcwances—Vtduation of perquisites of free boarding and 
lodging^Determination of value—Instruction regard/ng.—Atttendon is invi¬ 
ted to Boards* Circular dated March 2, 1960 issued from. F. No. 35/24/59^ 
IT (A-I) on the above subject. 

2. Rule 3 of the Income-tax Rules, 1962, lays down the mode of valua¬ 
tion of perquisites. The provkions of rule 3(a) (d/) would aj^ly for valua¬ 
tion of rent-free residential accommodation provided by an employer to an 
smidoyee. The valuation of perquisites in the form of free food will have 
to be determined in terms of rule 3(g). 

8 . In view of the specific provision contained in die rules as mentioned 
hereinabove, ihe circular of 1960 stands superseded.**. 

Page 674: leetion 17: 

After line 23 from top, odd/— 

**IV. valuation of perquisite in the form of rent-free residential aeeom- 
modadon provide by an employer to an en^hyee—dUde 3(a>(ff0 of dut 
/X Mutes, 1962.—*Under rale 3(e) (iff) of the lacotee^ax Rides, 1962^ 
^ vahte ^ ffia perquisite in (he form of nnt4ree reiidsdtial aoeoaunode* 
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tion provided by an employer other than the Government and statutory 
ooiporations wholly owned by the Government, etc., referred to in rules 
3(n) (i) and (n), is to be taken at 10% of the s^ary paid to die employee. 
However, if the actual rental value of the accommodation is in excess of 
20% of the salary the value of the perquisite is to be increased by the 
amount of such excess. Having regard to the high cost of rented accommo¬ 
dation in metropolitan cities instructions had been issued that in the case 
of rent-free accommodation provided at Bombay, Calcutta, Delhi and 
Madras only the excess over 30% of the employee’s salary should be added 
for the purpose of determining the perquisite value of the accommodation. 

2. The Central Government has had occasion to review the situation 
in the light of the increasing costs of rented accommodation not only in the 
aforesaid cities but in all other parte of the country as well. Keeping in 
view the steep escalation in rente the Central Government has decided that 
in the case of rent-free accommodation provided by an employer to an 
employee at Bombay, Calcutta, Delhi and Madras the perquisite value will 
be calculated by adding the excess over 60% of the salary of the employee. 
The valuation in regard to other places in India would be with reference 
to the excess over 50%. The examples given bdiow will clarify the position: 

EXAMPLE I 

Rent-free Residential accommodation in Bombay/Calcutta/Delhi/Madras. 




Rs. 

Salary of the employee: 


48,000 

Rent paid by the (nnployer: 

Perquisite to be valued as under; 

Rs. 

36,000 

First 10% of salary 

4,800 


Next 50% (ignored) 

24,000 


Excess over 60% 

7,200 


Total value of the perquisite 


12,000 

EXAMPLE U 


Rent-free Residential accommodation 

at any other place. 

Rs. 

Salary of die employee: 


48,000 

Rent paid by the employer: 

PerqtMte to be valued as under; 

Rs. 

36,000 

First 10% of salary 

4,800 


Next 40% (ignor^) 

19,200 


Excess over 50% 

12,000 

16,800 

Total value of the perquisite 
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8. In cases of rent-free furnished accommodation, an addition in res¬ 
pect of the perquisite by way of furniture @ 10% per annum of the ori^al 
cost of such furniture is to be made. If such furniture is hired from a third 
party, the actual hire charges payable should be added. 

4. This relaxation will come into effect from the assessment year 1984- 
85 and will, therefore, relate to tax deduction at source on salaries during 
financial year 1983-84.’ [Circular No. 374, dated December 14, 1983.].”. 

Page 676: section 17(1): 

After line 7 from top, add ,— 

“Ihe quantum of salary has to be determined on a proper interpretation 
of the agreement between the employer and the employee in that regard 
{see, CIT v Arun Dua, (1982) 26 CTR (Cal) 74].”. 

Page 678: section 17(1): 

At the end of paragraph titled '’Deferred annuity", add ,— ‘‘Also see, CIT 
V /. G. Patel and CIT v M.G. Patel, SLP (Civil) Nos. 10132 of 1981 and 
635-637 of 1982: (1984) 149 IIR (St.) 92.”. 

Page 679: section 17(1): 

At the end of line 8 from top, add ,— “For the import of the expression 
‘pension’, reference may also be made to CIT v Smt. Dipali Goswami, 
(1985) 156 ITR 36 (Cal).”. 

Page 682: section 17(3): 

Before paragraph titled “Salary paid in lieu of notice", add ,— 

“In CIT V Ajit Kumar Bose [(1987) 165 ITR 90 (Cal)], the amount 
received by the employee-assessee was held to be ex gratia and not ‘com¬ 
pensation’ within the meaning of section 17(3) (i), defining the expression 
‘profits in lieu of salary’. 

In M. Krishna Murthy v CIT [(1985) 152 ITR 163 (AP)], the house 
rent allowance paid to an employee, who lives in his own house, has been 
held to be ‘profits in lieu of salary’ within the meaning of section nfSIfiO-”. 

Page 682: section 17(3): 

After paragraph titled “Salary paid in lieu of noturef*, add ,— 

“Children’s benefits .—Where ffiere is a scheme for some allowance or 
payment by way of children’s benefit, -whether or not the same may be 
treated as a perquisite or profit in lieu of salary in the hands of the assessee- 
mnployee has to be judged on. the provisions of the relevant scheme. U it 
is found that the amount is recoverable not by the assessee but by his 
children, it cannot form part of assessee’s salary income [Addl. CIT v R. S. 
Carg, (1982) 133 ITR 1 (Del)].”. 

Pagee 684-685: section 17(1): 

At the end of paragraphs titled “Tax-free salary payment—effect of*, 

add,-— 
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“In Frank Beaton v CIT [(1985) 156 ITR 16 (Del)], it was, on the 
interpretation of the relevant agreement, held that the employee was not 
entitled to receive tax-free salary. The employer was held responsible to 
pay tax on the taxable salary of the employee as if it was not tax-free. Any 
additional tax due, as a result of the treatment of the tax payable by the 
employer as a perquisite, was to be paid by the employee himself. 

Page 687: section 16: 

After line 16 from top, add ,— 

“In CIT V S.P. Jain [(1987) 167 ITR 16] (SC)], there was a posi¬ 
tive finding that notwithstanding the fact that the resolution discontinuing 
payment of salary to the assessee was passed after the expiry of the relevant 
period, there had been an oral agreement preceding it to discontinue the 
payment of salary. In that view ot the matter, it was held that the salary 
payable to the assessee was not assessable in his hands on due basis.’*. 

Page 692: section 16: 

After line 6 from top, add ,— 

“In the facts of CIT v P. Gency [(1986) 162 ITR 434 (Bom)], it was 
found that the amount paid by the employer to the employee to meet lat¬ 
ter’s outdoor travelling allowance was not conveyance allowance within the 
meaning of the then section 16(/v). Therefore, the assessee*employee, who 
owned a motor car, was held entitled to the deduction under the then sec¬ 
tion 16(iv).”. 

Page 695: section I6(i): 

After line 8 from top, add ,— 

“Section 16(i) has also been amended by the Finance Act, 1982, the 
Finance Act, 1983, and the Taxation Laws (Amendment) Act, 1984. For 
the effect of these amendments, see pages xlii-xliv of Vol. 4. 

On the interpretation of section 16(/), reference may also be made to 
CIT V P.S. Kalani [(1986) 159 ITR 681 (MP)]; CIT v B.N. Kalani 
Sons [(1986) 57 CTR (MP) 306] and CIT v S. C. Deora [(1987) 167 ITR 
682 (MP)].”. 

Page 695: section 16(i): 

At the end of line 19 from top, add, — “The matter was referred to the 
third judge. The majority judgment in CIT v Saroop Krishan [(1985) 153 
riR 1 (Punj)] has held that even upto assessment year 1980-81, a peiu- 
sioner was entitled to deduction under section 16(i).”. 

Page 699; sectimi 18: 

In lines 8 and 9 frcm top, after “115 ITR 587 (Bom)”, add ,— “ ; CIT 
Y Narandas d Sons, (1986) 162 ITR 599 (Bom)” [holding that interest on 
secuiities, even though these are held as stock-in-trade, falls to be taxed 
smder section 18]. 
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PBgm 702-708: Mctlon 19 (i): 

On the question of allowability of collection char^ under section 19(Or 
reference may also be made to CIT v Trustees of H. E. H, the Nitsarfs 
Miscellaneous Trust [(1986) 160 ITR 253 (AP)]. 

Page 704: section 19 (il): 

After line 5 from top, add ,— 

"Where sudi nexus is i^tablished, deduction under section 19(ii) for the 
interest on borrowings is still allowable even though there is no income from 
such securities in that year rC/7 v Straw Products Ltd., (1987) 165 ITR 
225 (Cal)].”. 

Page 711: section 22: 

At the end of line 2 from top, add ,— “The decision in Rasiklal Balabhats 
case [119 ITR 303 (Guj)] has been dissented from in CIT v K. N. GurU” 
swamy [(1984) 146 ITR 34 (Karn)] holding that where a house property 
owned by one of the partners of a firm is used for the firm’s business, the 
notional income in respect of such prop^ is includible in the total in¬ 
come of the partner concerned. 

But, in CIT V Bokaro Steel Ltd. {(1987) 34 Taxman 374 (Pat)], the 
assessee-company was set up to construct and own an iron and stMl woits. 
While the construction work of its factory was in progress and its business 
had not started, the assessee received, inter aUa, certain amounts by way of 
rent from property let out to contracton* employees. It was held, on facts, 
that the letting out of the property was incidental and subservient to the 
business of the assessee-company. Sudi income was taxable as business 
income and not as property income. 

The Supreme Court has dismissed [see, (1987) 165 ITR (St.) 338] a 
special leave petition, applied for by the assessee, against a judgment dated 
lB-11-1983 of the Karnataka High Court in ITRC No. 145 of 1980, 
whereby the High Ckjurt answered the reference against the assessee follow¬ 
ing its judgment in CIT v K.N. Guruswamy [(1984) 146 ITR 34 (Kam)]. 

In CIT V K. Narendra [(1983) 143 HR 418 (Del)], the assessee and' 
his son constituted a partnership. Ihe firm took over a portion of fire build¬ 
ing belonging to the assessee as also the madiinery of a printing press in¬ 
stalled there by the assessee. The firm let out sudi building togefiier with 
the madiinery, etc., of the printing press to a third person. It was held fiiat 
fire rental income of sudi composite letting cannot be taxed in the hands of 
the assessee treating him as the owner thereof.”. 

Page 714: aectlon 22: 

At the end of paragraph titled '^Residential quarters for mnployee^*, addr^ 

”In the facts of DLF Housing and Construction Pr. Ltd, v CIT [(1983) 
141 HR 806 (Del), ^edal leave petition granted by the Supreme Court: 
(1984) 149 ITR (St) 130], it was hdd that in the absence of material oo 
leooid to suggest that fire motivation of letting out of a portion of Ihw 
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building to the managing director waa for facility of business m the sense 
that it was essential for a better management and control of the assessee'a 
business, the Tribunal was justified in coming to the conclusion that one- 
half of the building was to be treated as occupied for the assessee’s busi¬ 
ness.**. 


Page 715: section 22: 

At the end of line 9 fiom top, add, — ‘‘The above view of the Madras. 
High Court has found favour in CIT v Cmvnpore Club Ltd. [(1984) 146 
ITR 181 (All)]. Also see, CIT v Darjeeling Club Ltd., (1985) 153 im 
676 (Cal); CIT v Delhi Gymkhana Club Ltd., (1985) 155 ITR 373 (Del). 

Letting out lodging house. —^The assessee, carrying cm business in gro¬ 
ceries, constructed a building consisting of 68 rooms and provided various 
amenities therein. These were let out individually. It was held that the 
rental Income was to be assessed as business inccmie as the lodging hooso 
was being run on a commercial basis rather than as the owner of a property 
[CIT V V. Shanmugham, (1984) 147 ITR 692 (Mad)}.”. 

Page 716: section 22: 

After line 9 from top, add ,— 

''Other illustrative cases.—-•la. the facts of tiie following cases, it was held 
nhat rental income/annual letting value is to be assessed as income from 
house property:— 

(1) DLF United Ltd. v CIT, (1984) 149 ITR 24 (Del) [the* assessee,. 
carrying on business of colonisation, built a school premises and let it out 
on perpetual lease at Re. ). per year to a trust for running a sdiool—^it waa 
held that the estimated net annual value of Rs. 5,000 was assessaUe under 
section 22]. 

(2) CIT V Bhakktawar Construction Pr. Ltd., (1986) 162 ITR 452 
(Bom) [building was leased out to tenants—air-conditioning facility pro¬ 
vided under separate agreement—income held taxable under section 22 and 
not under section 56].**. 

Page 716: section 22: 

At the end of paragraph titled "Splitting-up of a comports rwnf*, add,-^ 

**ln the facts of CIT v Model Mcmufacturing Co. Pr. LM. [(1986) 159 
riR. 270 (Cal)], the service charges realised for rendering sendees, etc., 
were held to be assessable as *Tncome from otiier sources”. Also see, D. C. 
Shah V CIT, (1979) 118 ITR 419 (Kam). 

On the other hi^ in tiie facts of CIT v Russell Properties Pr. Ltd, 
[(1982) 137 riR 473 (Cal)], the service dtarges, etc., were held to be 
assessable as business inemne. Also see, CIT v Assockited Bidfd/ng Co, 
LM.,.(1982) 137 HR J39 (Bom).”. 
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Page 719: aection 22: 

After line 15 from top, add ,— 

"Deemed owner is also "owner”. —Section 27, in its certain clauses, en- 
,acts deeming provisions about ownership for the purposes of sections 22 to 
26. These are:— 

(1) An individual who transfers otherwise than for adequate consi¬ 
deration any house property— 

—to his or her spouse, not being a transfer in connection with 
an agreement to live apart, or 
—to a minor child not being a married daughter, 
is deemed to be the owner of the house property so transferred 
[section 27(/) operative from 1-4-1962], 

(2) The holder of an impartible estate is deemed to be the individual 
owner of all the properties comprised in the estate [section 27 (h) 
operative from 1-4-1962J. 

(3) A member of a co-operative society to whom a building or part 
thereof is allotted or leased under a house building scheme of the 
society is deemed to be the owner of that building or part thereof, 
as the case may be [section 27(hi) operative between 1-4-1962 
and 31-3-1988]. 

(4) A member of a co-operative society, company or other associa¬ 
tion of persons to whom a building or part thereof is allotted or 
leased under a house building scheme of the society, company or 
association, as the case may be, is deemed to be the owner of that 
building or part thereof [section 27(Hi) substituted by the Finance 
Act, 1987, with effect from 1-4-1988], 

(5) A person who is allowed to take or retain possession of any 
building or part thereof in part performance of a contract of the 
nature referred to in section 53A of the Transfer of .Property 
Act, 1882, is deemed to be the owner of that building or part 
thereof [section 27(iii-a) introduced by the Finance Act, 1987, 
with effect from 1-4-1988]. 

(6) A person who acquires any rights (excluding any right by way of 
lease from month to month or a period not exceeding one year) in 
or with respect to any building or part thereof, by virtue of any 
such transaction as is referred to in section 269UA(/) is deemed 
to be the owner of that building or part thereof [section 27(iil-b) 
introduced by the Finance Act, 1987, with effect from 1-4- 
1988], 

The scope and effect of the amendment made in section 27 of the 1961 
Act by the Finance Act, 1987 (11 of 1987), as also of other allied provi¬ 
sions, have been elaborated in the following portion' of the departmental 
circular No. 495, dated 22nd September, 198f, as under:-— 

*EtUargbig the meamng of ownership of home property, —23.1 The Hnance 
Act, 1987, has extended the meaning of the expression “ownership*’ for 
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the purpose of computing income under the head “Income from house 
property”. The expression ownership meaning legal ownership had the effect 
of excluding cases where an assessee possessed all rights to an immovable 
property except the husk of the title. 

23.2 The practice of limited companies constructing multi-storeyed budd¬ 
ings and allotting or leasing flats to the shareholders is quite prevalent these 
days. In such a situation though the limited company is the legal owner, 
the member subscribers to the shares of the company to whom the flats 
are allotted are the real owners "wdio enjoy the income therefrom. In several 
States where the Apartment Act has not been introduced there is a legal 
hurdle in transferring the ownership of these flats to individual share¬ 
holders. Since the legal ownership remains with the company, the income 
therefrom is taxed in their hands under the head “Income from house 
property”. At the same time, since the shareholder actually enjoys the in¬ 
come he is assessed under the head “Income from other sources”. This has 
led to taxing the same income twice. There is another practice whereby 
property is transferred to the purchaser after receiving the consideration but 
without getting the sale registered under section 54 of the Transfer of 
Property Act, 1882. This is done by executing power of attorney in favour 
of a person who by virtue of that power of attorney enjoys the property. 
In such cases, legally, the property remains with the registered owner but 
for all practical purposes the holder of the power of attorney is the owner. 
A similar situation arises where possession of any immovable property is 
allowed to be taken or retained in part performance of a contt;act of the 
nature referred to in section 53A of the Transfer of Property Act, 1882. 
All these types of transactions have the effect of transferring the house 
property in fact, though not in law. With the extended definition of the 
expression ownerehip, transactions covered by section 269UA of the 
Income-tax Act, 196,1 (including transfer of property by power of attorney), 
shall be considered as having the effect of transfer of title. The Finance Act, 
1987, by insertion of sub-clauses (w), («7o) and (iiib) in section 27, 
covers all the transactions referred to above for the purpose of determining 
the ownership of the property for assessing income under the head “Income 
from house property”. 

23.3 For the sake of uniformity and consistency, consequential amend¬ 
ments in the Wealth-tax Act and Gift-tax Act have also been made as a 
similar situation exists in the allied statutes [Section 2(m) of the Wealth- 
tax Act and section 2(xii) of the Gift-tax Act]. 

23.4 The Finance Act, 1987, has shifted, the liability to taxation, from 
the legal owner to the real owner in respect of some transfers, by intro¬ 
ducing deeming provisions. The question of taxing the legal owner, e.g., 
a builder of multi-storeyed flats under the head “Income from house pro¬ 
perty” would, consequently, not arise. 
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SS4 Thlf amendment will come into force witb effect from lit April, 
1988, and will, acconUngly, apply in relation to tlie auesiment year 1988- 
89 and inbsequent yean.’.**. 

Page 720: eection 22: 

After line 21 from top, odd,— 

“In die facts of P. Joseph Swamina^an v CIT [(1984) 145 ITR 198 
(Mad)l, the property was registered in the name of a son of the assessee. 
The assessee, however, was found to be the real owner. Therefore, the 
assessment of income from the property in the assessee's hand was upheld.**. 

Page 722: section 22: 

At the end of die paragraph titled “Limited estate*, add ,— 

‘*But a life-estate holder who has no right to reside or let out till the 
•earlier occupier voluntarily vacates the property concerned, cannot be 
'treated as owner so long as the earlier occupier continues in occupation 
[ifef. P. Gnanambal v CIT, (1982) 136 ITR 103 (Mad); M. P. Gnanambal 
Ammal v CIT, (1985) 152 ITR 659 (Mad)].**. 

Page 728: section 22: 

In line 13 from top, after “120 ITR 892 (Cal)’’, odd.— “ ; D. R. Put- 
tanna Sons Pr. Ltd. v CIT, (1986) 162 ITR 468 (Kam)**. 

Page 728: aectknt 22: 

Before paragraph tided "Owned by firm", add ,— 

"Land belonging to assessee, supep-structure to another ,—^In Saiffuddin 
V C/7 {(1985) 156 ITR 127 (Raj)], on a plot of land belonging to the 
assessee, a budding was constructed by the assessee and his two brother, 
sharing equally die expenditure. It was held that the income from property 
lielonged to die three in equal propordon.“. 

Page 724: section 22: 

Before line 12 from bottom, add ,— 

“Other cases about ownership. —^In the facts of the following cases, the 
assessee was held not the owner of the property:— 

(1) CIT V Mumbadevi Mansion Co-owners Housing Cooperative Pr. 
Ltd., (1983) 143 ITR 150 (Bom)[assessee-lessee surrendering to the lessor 
the lease of die land as also die building built by the assessee—lessor grants 
a fresh lease of the land and building to the assessee—held, assessee cmild 
not be treated as owner]. 

(2) CIT V JeOudal Nmfi Bros., (1987) 167 ITR 191 (AP) [assesaee- 
firm owned a plot of land and obtained permissitm for constructing a 
building comprising seven fiats—for construction purpose, a sqiarate ac¬ 
count was opened in the Ann’s boolm, die total whereof was divided into 
seven pqad porticms, and debited one to each of die seven partners of the 
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Ann-^eld, that the fixm was not the owner of the building but each of the 
•even partners was owner of the flat assigned to him}.**, 

Pagee 726-726: eection 22: 

At the end of the paragraph titled," 'Income from house property in the 
hands of a person who is not the owner cannot be taxed as 'Income from 
other sourced " add ,— 

“The decision in CIT v T. P. Sidhwa [(1982) 133 ITR 840 (Bom)] has 
been applied in CIT v Trustees of H,EJI. the Nizam's AiiscdUmeous Trust 
[(1986) 160 ITR 253 (AP)] and has been dissented from in Sushil Ans(d 
V CIT [(1986) 160 ITR 308 (Del)] 

Page 726: section 22: 

In line ^ from bottom, after “117 ITR 278 (AP)”, add,-— “ ; CIT v 
Hans Raj Gupta. (1982) 137 ITR 195 (Del); Dr. Raja Sir M. A. Muthiah 
Chettiar v CIT, (1984) 148 ITR 532 (Mad); CIT v Pakmiappa Enter¬ 
prises. (1984) 150 ITR 237 {UdA) , Sushil Ansai v CIT, (1986) 160 ITR 
308 (Del)” [on the point "Change of ownership, how effected?"]. 

Page 727: section 22: 

Line 3 from top: For "Syed Saddique Imam v CIT, (1978) 111 ITR 
475”, read, "CIT v Syed Saddique Imam, (1978) 111 ITR 475”. 

Page 727: section 22: 

Li line 14 of the paragraph titled "Effwt of section 53^4 of the Transfer 
of Property Act, 1882”, after “AIR 1966 SC 1438”, add,— "; CIT v 
Sultan Bros. Pr. Ltd., (1983) 142 ITR 249 (Bom) a. CWT v H.H. 
Maharaja F. P. Gaelcwad, (1983) 144 ITR 304 (Guj), impliedly approved 
in Nawab Sir Mir Osman All Khan v CWT, (1986) 162 ITR 888 (SC); 
CWT V Meattles Pr. Ltd., (1985) 153 ITR 201 (Del); Chettinad Corpo¬ 
ration Pr. Ltd. V Tamil Nadu Agri. ITAT, (1987) Tax LR 602 (Mad)”. 

Page 727: section 22: 

At the end of paragraph titled "Effect of section 53A of the Transfer of 
Property Act, 1882”, add ,— 

“However, in Addl. CIT v Sahay Properties and Investment Co. Pr. Ltd. 
[(1983) 144 HR 357 (Pat), special leave petition granted by the Supreme 
Court: (1983) 143 ITR (St.) 60], the assessee took physical possession 
of an immovable property after paying the entire consideration. Under the 
agreement for sale, the assessee had the right to call upon the transferor to 
register a proper conveyance, but this right was not exercised. It was held 
that tbe assessee could be treated as the owner of the property within die 
meanifig of section 22. The above Patna decision has, ri^tly been disstmted 
from in CIT v Tamil Nadu Agro4ndustries Corporation Li^..I(1987) 16? 
ITR 61 (Mad)].”. 
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Page 728: section 22: 

At the end of line 17 from bottom, add, — “Also see, Darbar Sfdvrair 
kumar v CGT, (1981) 131 ITR 647 (Guj); Arundhati Balkrishna v C/T^ 
(1982) 138 ITR 245 (Guj); Amarchand Jainarain Agarwal v Union of 
India, (1983) 142 ITR 410 (Bom), afiOrming Amarchand J. Agarwal v 
Union of India, (1983) 142 ITR 402 (Bom).”. 

Page 728: section 22: 

After the paragraph titled “Onus", add ,— 

‘^Question of fact.—^The question about the proportion and extent to 
which a particular person is owner of a property is one of fact [ISTaMr Singh 
V CIT, (1983) 144 ITR 756 (Punj)]. 

Question of law^—The question whether rental income from property 
agreed to be purchased by the assessee is assessable in his hands or not 
is a question of law [CIT v Gun Nidhi Dalmia, (1987) 60 CTR (Del) 
198; CIT V Gun Nidhi Dalmia, (1987) 168 ITR 282 (Del)].”. 

Page 730: section 22: 

After line 5 from top, add ,— 

“In the facts of CIT v Mrs. Hasina Begum ((1986) 158 ITR 215 (Cal)], 
the amount advanced by the husband to his wife for construction of a house 
property on a land belonging to her, has been held to be treated as a loan 
by the husband to the wife. 

Also see, ‘House property transferred without adequate consideration to 
wife or a minor child’, at pages 1853-54 of Vol. 2.”. 

Page 730: section 22: 

After line 15 from top, add ,— 

“Also see, “Previous year in respect of house property income^’ at page 
168 of Vol. 1.”. 

Page 734: section 23: 

In line 10 from top, for “reduced by", read “as reduced by’. 

Page 735: section 23: 

Before line 10 from bottom, add ,— 

“Section 23 has also beoi amended by— 

—the Finance Act, 1982 (14 of 1982) t; 

—the Taxation Laws (Amendment) Act, 1984 (67 of 1984) 

—the Finance Act, 1986 (23 of 1986). 

For the effect of the amendments made by the Acts marked^, see pages 
xlvi-xlix of Vol. 4. 

The scope and effect of the amendment made by the Finance Act, 1986, 
have been daborated in the following portion of the departmental circular 
No. 461, dated 9th July, 1986, as under:— 
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‘(iv) Exemption of income from one self-occupied house property —1S.1 
Under the existing provisions of section 23(2) of the Inconie>tax Act, the 
annual value of a self-occupied property is first determined in the same man¬ 
ner as if the property had been let and it is reduced by one-half of such amount 
or Rs. 3,600, whichever is less. Where the sum so arrived at exceeds 10 
per cent, of the total income of the owner of the property, computed with¬ 
out including the income from such property and without making any de¬ 
duction under Chapter Vl-A of the Income-tax Act, the excess is dis¬ 
regarded. Where the assessee is owner of more than one such house used 
for the purposes of his own residence, the above concessional treatment 
applies only in respect of one residential house, which the assessee may 
specify in this behalf. In respect of residential houses otlier than the one 
whose annual value is reduced as above, the annual value is determined as 
if such houses had been let. Further, where the owner has only one resi¬ 
dential house and it cannot be occupied by him due to his employment, 
business or profession being carried on at some other place, and the owner 
resides in a building which does not belong to him at the other place; the 
annual value in such case is taken as "nil" provided certain conditions are 
satisfied. 

13.2 The Finance Act has amended section 23, modifying the method 
of determining the annual value of a self-occupied house property. Hie 
annual value, accordingly, will be determined as under:— 

13.3 House property consisting of Annual value 
a house or a part of the house in the 

occupation of the owner for residence 
from which no other benefit is being 
derived by him. 

(а) If the property is net let du- Nil 
ring any part of the previous year. 

(б) If the property is let in parts The annual value of the entire pro- 

during the previous year. perty will be first determined as if 

it is let. Out of the above, the 
annual value of the self-occupied 
portion will be deducted for the 
full year. Further, for the let out 
portion, the proportionate annual 
value for the period during which 
that part was self-occupied is to be 
excluded. The balance will be the 
taxable annual value. 

(c) If the pioperty is let during The annual value will be deter- 
any part of the previous year. mined as if the pr<^)eity had been 

let. Out of the above, die propor- 

} \ 

c*p:^jrr‘V-7—10 
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tionate value for the period for 
which it is seif-occupied will be ex¬ 
cluded and the balance will be the 
taxable annual value. 

13.4 Where more than one house property is in the occupation of the 
owner for his residence in respect of which the assessee may specify one 
of such properties, the annual value shall be determined in the same man¬ 
ner as discussed at {a), (h) and (c) of para. 13.3 In respect of the re¬ 
maining properties, the annual value will be determined as if such house 
or houses had been let. 

13.5 As a consequential amendment, section 23 (2A) has been omitted. 

13.6 Section 23(3) which has been substituted provides that where a 
house property consists of one residential house only and it cannot be ac¬ 
tually occupied by the owner owing to his employment, business or pro¬ 
fession being carried on at any other place compelling him to reside at 
that place in a building not belonging to him, its annual value shall be 
taken to be nil, provided the house is not actually let and no other ben^t 
therefrom is derived by the owner. 

13.7 The above amendments to section 23 shall apply in relation to the 
assessment year 1987-88 and subsequent years.'.**. 

Page 736: aection 23: 

Line 7 from top; The decision in CIT v Ddhousie Properties Ltd. [(1979) 
116 ITR 289 (Cal)] has been affirmed in CIT v Dalhousie Properties Ltd. 
[(1984) 149 ITR 708 (SC)], holding that liabiUty in respect of mumcipal 
taxes which an owner has to discharge is eligible for deduction even thou^ 
not ptud or even where such liability is disputed. In that view of the matter, 
enhanced tax relating to more than one earlier year demanded during the 
current year has been held to be deductible in computing the annual value 
of the current year [CIT v L. Kuppuswamy Chettiar, (1981) 132 ITR 416 
(Mad)]. 

Similar is the case where the liability arises as a result of a court decision 
[CIT V Parekh Kothi Ltd., (1986) 160 ITR 864 (Cal)]. 

Page 736: section 23: 

At the end of line 26 from top, add, — “The contrary view to the effect 
that in computing the annual value of a self-occupied house property, muni¬ 
cipal taxes paid by the owner-assessee were not deductible t^en by the 
Bombay High Court in CIT v I. Chatterji [(1986) 161 ITR 535 (Bmn)] 
is, with respect to their Lordriiips dedding the case, not accurate on the 
pdnt. It is pertinent to note that the decision in that Chatterj^s case is based 
on a Bombay Full Bench decision in New Piecegoods Bazar Co. Ltd. v 
CIT [(1947) 15 ITR 319 (Bom—EB)1 which decision itself had long 
been re^rsed the Supreme Court in New Piece Goods Bazar Co. Ltd. v 
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CIT [(1950) 18 ITK. 516 (SC)]. Thus» tile dissent in the Chatterj^s case 
from the view in Arvind NorottanCs cue {(1976) 105 ITR 378 (Guj)] 
and Rajeswaifs case [(1977) 110 ITR 443 (Mad)] is not well placed.”. 

Page 737: section 23: 

Before line 12 from bottom, add ,— 

‘Tn the facts of CIT v Gwalior Commercial Co, Ltd. [(1983) 141 ITR 
930 (Cal)], it has been held that in determining die annual value of die 
house property, no account should be taken of the expenditure incurred in 
the purchase of air-conditioneis, furniture and fans for the u^e of the 
tenants. 

In the facts of CIT v GilUmders Arbuthnot A Co. Ltd. [(1983) 142 
ITR 598 (Cal)], it has been held that the occupier’s share of municipal tax 
realised by the assessee-owner £rom its tenants could not be taken into 
consideration for computing the annual .value of the property.”. 

t 

Pages 737-738: section 23: 

At the end of paragraph titled ‘^Municipal valuation and annual vnfiie'*, 

add,^ 

‘Tn CIT V R. Dalrrua [(1987) 163 ITR 517 (Del)]; CIT v R. Dalmia 
[(1987) 163 ITR 519 (Del)]; CIT v R. Dalmia [(1987) 163 ITR 524 
(Del)] and CIT v R. Dalmia [(1987) 163 ITR 525 (Del)], it has been hdd 
that municipal valuation can be taken as the annual letting value 
property. 

The manner of determination of the| annual value under a municipal law 
has been discussed in Geep Flashlight Industries Ltd. v Nagar MatuspaWta 
[(1983) 140 ITR 82 (All)]. 

In CIT V M.R. Alagappan [(1987) 164 ITR 690 (Mad)], it has been 
held that the annual letting value fixed by the municipal authorities would 
be a relevant consideration for the purpose of detqmining the annual 
letting value under section 23”. 

Page 738: section 23: 

At the end of line 3 from top, add, — “In die facts of CIT v PrabhtAati 
Bansdli [(1983) 141 ITR 419 (Cal)], the Tribunal was held justified in 
directing the Income-tax Officer to determine the annual value of the property 
afresh with r^erence to its rateable value as determined by the municipal 
corporation.”. 

Page 739: section 23; 

At the end dL paragrajd! tided "A question of law'’, add ,— 

“The question whether die assessee was endded to exemption under a 
pardcular provision in respect of annual letting value is one of law [CIT 
V Princess Usha Trust, (1984) 145 ITR 201 (MP)].”. 
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P^e 739: section 23: 

At the end of the last line, add, — “But the rent fixed under a lease deed, 
which is found to be not genuine, cannot be made the basis for determining 
the annual value [Smf- Protima Roy v CIT, (1982) 138 ITR 536 (Cal)].”. 

Page 741: section 23: 

In line 23 from top, after “131 ITR 589 (SC)”, add ,— “ ; Dr. Bdlbir 
Singh V MCD, (1985) 152 ITR 388 (SC); /. Dalmia v CIT, (1982) 138 
ITR 653 (Del); Ganga Prasad Budhia v CIT, (1983) 143 ITR 75 (Pat); 
Smt. Raj Kumari Nanda v CIT, (1984) 146 ITR 66 (Del); Ajay Enter¬ 
prises Pr. Ltd. V Delhi Municipal Corporation, AIR 1986 Del 218; Smt. 
Surjit Kaur v Municipal Corporation, (1987) 163 ITR 56 (Punj)”. 

Page 742: section 23: 

At the end of the page, add ,— 

“Where a building is constructed wilhin a period contemplated by the 
second proviso to section 23(1), the assessee is entitled to concessional 
tax treatment in respect of that building even though a portion thereof is 
in the occupation of the asscssec-owner. However, in computing the quan¬ 
tum of relief, the annual value of the residential unit which is in the occu¬ 
pation of the assessee is not eligible for relief or the assessee should not 
be given any relief for that residential unit [5. C. Majumdar v CIT, (1983) 
141 ITR 486 (Cal)j 

The relief under the different clauses of the second prowso to sec¬ 
tion 23(1) is in respect of a building comprising one or more residential 
units constructed during the specified period and is not dependent upon its 
user by the tenant to whom the residential unit was let out [Dr. J.V-. Descu 
V CIT, (1985) 154 ITR 828 (AP)].”. 

Page 743: section 23: 

In line 15 from top, after “(1981) Tax LR 1011, 1013 (Ker)”, add ,— 
“=<1981) 132 ITR 605 (Ker); C. H. Kesava Rao v CIT, (1985) 156 
ITR 369 (Mad)” [holding that each room was not a separate residential 
unit eligible for concessional tax treatment]. 

Page 744: section 23(2): 

Before line 9 from bottom, add ,— 

“In Addl CIT.v H.L. Gulati [(1982) 138 ITR 648 (All)], the asses- 
see’s wife constructed a house by utilising amount gifted by the assessee 
to her. It was held that the assessee’s wife was the ‘owner’ of the house 
and not the assessee. Therefore, in determining the annual value, the limit 
of 10 per cent, specified in the proviso to section 23(2), as it stood up to 
31st Mardi, 1987, has to be worked out with rrference to the other income 
of assessee's wife and not with reference to the assessee’s own other 
income.”. 
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Page 745: section 23(2): 

At the end of line 7 from top, add ,—^“The decision in Mahendra 1, 
Shah’s case {(1979) 118 ITR 902 (Bom)] has been followed in CIT v 
Shah Construction Co. Ltd, ((1983) 142 ITR 696 (Bom)]. 

Where the house property owned by a firm is occupied by a partner for 
his personal residence, the benefit of section 23(2) about self-occupation 
is not available [CIT v Dewan Chand Dholan Doss, (1981*) 132 IFR 790 
(Del)].”. 

Page 747: section 23(3): 

After line 3 from top, add ,— 

“The benefit of section 23(3) cannot be availed of if the non-occupation 
of the assessee’s house property is for purposes of personal convenience 
[Shikharchand Jain v CIT, (1983) 140 ITR 552 (M?), Shikharchand Jain 
V CIT, (1986) 160 ITR 564 (MP)]. But in CIT v Mr. Justice Avadh 
Behari Rohatgi [(1986) 157 ITR 441 (Del)], the house property owned 
by the Judge remained vacant as the Judge occupied official residence by 
reason of his office. The benefit of section 23(3) was held available.”. 

Page 750: ^tion 24: 

After line 16 from top, add ,— 

“Section 24 has also been amended by the Finance Act, 1983 (11 of 
1983), and by the Finance Act, 1986 (23 of 1986). For the effect of the 
amendment made by the Finance Act, 1983, see, pages xlix-1 of Vol. 4. 
The scope and effect of the amendment made by the Finance Act, 1986, 
have been elaborated in the following portion of the departmental circular 
No. 461, dated 9th July, 1986, as under:— 

‘(v) Restriction on deduction from income pom house property .— 
14.1 By an amendment of section 24 of the Income-tax Act, it has been 
provided that where the sel^occupied house property is acquired with the 
help of borrowed funds, a deduction in respect of interest payable up to a 
maximum of Rs. 5,000 per annum on such borrowed funds will be 
allowed. 

14.2 This provision will be applicable from the assessment year 1987-88 
onwards.*.”. 

Page 751: section 24(1) (1): 

At the end of line 27 from top, add ,—^“Also see, CIT v Raipur Flour 
Mills Pr. Ltd., (1984) 145 ITR 205 (MP). 

The ‘annual valud* in section 24(1) (0 refers to the annual value deter¬ 
mined under section 23(1) read with die first proviso diereto widiout 
reso rting to the second proviso thereto [Addl. CIT v Jnstrumeftiation Ltd., 
(1986) .160 rm 689 (Raj)].”. 
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Pagv 762: MCtion 24(1) (iv); 

At the end of line S’from top, add ,— 

**The word Srolimtarily* in section 24(1) (iv) cannot be understood as: 
signifying a meaning q)posite to the words *by <^eratk)n of law*. If that 
was the intention of Parliament, it would have used the words ‘by act of 
pasties’, whkh is the expression generally understood as the opposite of 
the words *1^ <^ration of law*. Here, the word Voluntarily’ must ^ under¬ 
stood as distinct from, and as opposed to, die word ‘involuntarily’. The 
word ‘involuntarily* means without there being any optkm, i.e., under an 
enforceable obligation. Thus, where a person creates an annual charge to 
meet an existing, genuine, legal or contractual obligation, it would not be 
a case of creating a charge voluntarily {C/7 v Rajah Dhanrafginji, (1985) 
154 HU 719, 722 (AP)]. In that case, the assessee created a mortgage in 
respect of a house property under the pressure of a court sale. Further, an 
equitidde mortgage was created because the creditor demanded additional 
security. As to the allowability the interest paid on these mortgages, it 
was held that such interest was deductible under section 24(1) ({'v) because- 
it could not be said that the charge was created by the assessee ‘volun¬ 
tarily*.”. 


Page 753: sectioa 24(l)(iv): 

After line 13 from top, add ,— 

‘‘Any expenditure incurred by an owner on itself or himself or any obli¬ 
gation of the owner to incur certain expenditure on itself or himsjslf coi^d 
not form part of any annual charge on the property because, in such a case, 
the assessee is the owner of the property himself or itself. In that view of 
the matter, the expenses incurred out of the income of a property vested 
in a deity on the Puja of the deity itself cannot be termed as ‘annual charge*’ 
on the property. However, expense incurred on the puja of another ddty 
do constitute an apnual charge within the meaning of section 24(1) (iv) 
[CIT V Saradeswar Siva Unga, (1983) 140 ITR 953 (Cal)]. 

In CIT V Pravin RatiUd Tfudckar [(1987) 32 Taxman 403 (Bom)], under 
a deed executed by the assessee, he was to pay to his wife an annual sum 
out of his one-half share in the net income of certain house properties. It 
was held that the amoimt was deductible as ‘aimual charge’ under section 
24(1 )(fv), as it stood prior to its amendment the Finance Act, 1968,. 
with dSect from 1st April, 1969. 

In Smt. Sunemdamma v CIT [(1987) 164 ITR 446 (Kam)], the interest 
payable on estate duty has been held not to be ^ ‘annual charge’ within 
the meaning of section 24(1) (iV) read with section 27(iv). 

Also see, Smt. SaviUt jjdohtm Nagped v C/7, (1985) 154 ITR 449 (Raj).”.. 

Page 753;,8ectioB 24(l)0v): 

Aftnr tine 9 of the paragraph titled **Capit(d ehargt^, addr-~ 

“Bxpenditure incurred by the assessee on the marriage tk his sister out 
the incmne of the prop^ inherited the assessee under tlw terms of 
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a will, has been held to be a capital charge not deductible under section 
24(l)(iv) [CIT V P. Satish Pai, (1986) 162 ITR 457 (Kam)).”. 

Page 754: section 24(l)(iU): 

At the end of line 11 from the bottom, arfd,—^“In other words, the 
purpose for which the mortgage was created was immaterial for the pur¬ 
pose of allowability of deduction under the then section 24(l)(iii) [Cf. 
Ruby Rubber Works Ltd. v Ag. ITO, (1983) 139 ITR 218 (Ker)].”. 

Page 755: section 24(l)(iii): 

At the end of line 3 from top, add ,—“The Supreme Court had dismissed 
special leave petition [see, (1985) 155 ITR (St.) 5] against the Madras 
High Court decision in CIT v Express Newspapers Ltd [(1980) 124 ITR 
117 (Mad)].”. 

Page 756: section 24(l)(vi): 

After line 7 from top, add ,— 

“In CIT V Abdullabhai M. Moonim [(1981) 132 ITR 642 (Bom)], the 
assessee, a co-owner, claimed deduction in respect of interest paid by him 
on loan raised by him individually for contributing his share towards the 
cost of construction of the property. The claim was upheld although the 
interest on a joint loan collectively taken by all the co-owners had separately 
been already allowed. Also see, CIT v Abdullabhai M. Moonim, (1984) 
Taxation 75(1 )-27 (Bom).”. 

Page 756: section 24(l)(vi): 

Before the paragraph titled “Such capital", add ,— 

“On the point of allowability of interest on unsecured debentures, refer¬ 
ence may be made to CIT v Parekh Kothi Ltd [(1986) 160 ITR 864 (Cal)]; 
CIT v Parekh Kothi Ltd [(1987) 165 ITR 104 (Cal)]. 

Available even in case of tagged income. —^The interest paid on borrowings 
utilised for purchase of house property is allowable as a deduction even 
though income from such property is tagged with income of other under 
the provisions of section 64 [S. M. A. Siddique v CIT, (1984) 148 ITR 
307 (Mad)].”. 

Page 756: section 24(l)(vl): 

At the end of the page, add ,— 

“Tbe following departmental circular is also relevant to section 24(1) 
(vi):— 

'Interest on house building advance—Deduction tmder section 24(1 )(v:) 
of the Income-tax Act, 1961— Clarification regarding. am directed to 
say that the Board has considered the question whether interest on house 
building advance taken by the Central Government servants under the 
House Building Advance Rules of the Ministry of Works & Housing can 
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be allowed as deduction when the interest becomes doe or when it is actually 
paid. 

2. Under rule 6 of the House Building Rules, advances granted to Central 
Government servants carry interest which runs from the date of advance. 
The following table gives the rate of interest:— 

(a) 4i% per annum on all advances sanctioned up to October, 1963. 

(b) 5% per annum on advances sanctioned from 16th October, 1963, 
to 22nd June, 1965. 

(c) 5i% per annum on advances sanctioned from 23rd June, 1965, 
to 31st May, 1971. 

(d) 6% per annum on advances sanctioned from 1st June, 1971, to 
31st March, 1974. 

(e) 6i% per annum on advances sanctioned from 1st April, 1974, to 
5th August, 1975. 

(/) The following differential rates of interest on advances sanctioned 
on or after August, 1975:— 

(0 6i% per annum for the first Rs. 25,000; 

(«) 8% per annum for the next Rs. 25,000, viz., Rs. 25,001 to 
Rs. 50,000; 

(Hi) 10% per annum for the next Rs. 20,000, viz., Rs. 50,001 to 
Rs. 70,000. 

(g) The rates of interest on house building cases sanctioned after 
1-6-1981 will be as under:— 

(/) 7% per annum for advances up to Rs. 25,000; 

(ii) 8i% per annum for advances between Rs. 25,001 to 
Rs. 50,000; and 

(Hi) 10i% per annum for the amount between Rs. 50,001 to 
Rs. 70,000. 

3. Under rule 8A(a) the advance together with interest thereon is to 
be paid in full by monthly instalments within a period not exceeding 20 
years. The recovery of the principal is made first in not more than 180 
monthly instalments and then interest is recovered in not more than 60 in¬ 
stalments. 

4. Under section 24(1 )(vi) of the Income-tax Act, 1961, where pro¬ 
perty has been acquired or constructed with borrowed capital, a deduction 
in respect of the amount of interest payable on such capital is allowed in 
computing the income from house property. Since the word used is 
**payable”, deduction under section 24(1) (vi) would be on the basis of 
acmnal of interest which would start running from the date of the drawal 
of the advance. The interest that accrues is to be calculated annuaUy in 
tnms of rule 6 of the House Building Advance Rules on the balances out¬ 
standing on the last day of each xnonth. 

5. The above instmcti<ms may be brought to the notice of all the In¬ 
come-tax Officers working in your charge, If any appeals are pending on 
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this point, they may be conceded in favour of the assessee.’. [Circular No. 
363, dated 24th June, 1983].”. 

Page 757: section 24(l)(vii): 

In line 3 from top; after “94 ITR 537, 545 (Del)”, add,—Express 
Newspapers Pr. Ltd. v CIT, (1984) 145 ITR 461 (Mad)” [holding that 
urban land tax demanded during the current year but not paid is not 
deductible under section 24(1) (viY)]. 

Page 757: section 24(l)(vii): 

In line 7 from top, after “118 ITR 104 (Mad)”, add,—“; CIT v East 
India Industries (M) Pr. Ltd., (1983) 139 ITR 1059 (Mad)” [holding that 
tax paid during the current year is allowable even though such tax relates 
to earlier years]. 

Page 757: section 24(l)(viii): 

At the end of the paragraph titled “(vhj) Collection charges", add ,— 

“In CIT V Hindustan Times Ltd. [(1987) 62 CTR (Del) 158], the 
assessee paid a special commission to a ihird party. The same was found to 
be paid in order to enable the assessee to collect rent. It was, on facts, 
held that the commission so paid was allowable as a permissible deduction 
under section 24(l)(viii).”. 

Page 758: section .24(l)(ix): 

After line 12 from top, add ,— 

“On the point of allowability of vacancy allowance, reference may also 
be made to Sachin Barick General Enterprises Pr. Ltd. v ITO [(1984) 147 
ITR 778 (Cal)]; CIT v Joy P. Jacob [(1985) 151 ITR 19 (Ker)]; CIT 
yK. A. Vamana Pai [(1986) 158 ITR 211 (Ker)].”. 

Page 759: section 24: 

At the end of the paragraph titled “Deductions provided for are ex¬ 
haustive", add ,— 

“Keeping in view the exhaustiveness of the deductions specified in section 
24(1), no deduction for stamp duty and registration charges in respect of 
lease of the house property is available [CIT v H. G. Gupta & Sons, (1984) 
149 IIR 253 (Del)].”. 

Page 760: new section 25A: 

After line 8 from top, add,-r- 

“Section 25A, relating to special provision for cases where unrealised 
rent allowed as deduction is subsequently realised, has been inserted by the 
Taxation Laws (Amendment) Act, 1984 (67 of 1984), with effect from 
1st April, 1985. For the effect of section 25A, see page T of Vol. 4”. 

Page 761: section 26: 

At fhe end at line 18 from bottom, add ,—^“Cf. CGT v Aleixo P. Velho, 
(1983) 143 rm 372 (Bom).”. 
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Fuse 762: nctton 26: 

After line 2 from top, add ^— 

“The question whether two or more persons should be assessed as an 
association of persons or separately under section 26 should be decided 
by the Income-tax Officer concerned and not by the High Court in exercise 
of its writ jurisdiction [Smu Sadhana Agrawd v ITO, (1984) 39 CTR 
(MP) 61]. 

Where it is found that a property is jointly owned by two individuals in 
equal shares, each of the individuals must be assessed separately under 
section 26. An assessment in the status of association of persons is invalid 
{Gara Chand Sen v CIT, (1985) 154 ITR 435 (Cal)]. Also see, CIT v 
Phabiomd & Sons, (1986) 158 ITR 773 (AP).”. 

Page 762: section 26: 

At the end of paragraph titled “Each co-owner separately entitled to 
concessiond tax treatment of section 23(2)”, add ,—“Also see, CIT v Smt. 
Shanti Devi Jdan, (1983) 139 ITR 152 (Cal); Tulsidas KUachand v CIT, 
(1987) 63 CTR (Bom) 324.”. 

Page 765: section 26: 

At the end of paragraph titled “Question of fact or of law", add ,—“Also 
see, CIT v Parsuram Ghanshyam Das, (1985) 154 ITR 329 (Gauh).”. 

Page 765: section 27(i): 

At the end of the page, add ,— 

“The provisions of section 27(i) are to apply to assessment year 1962-63 
onwards. These have no application to an assessment year prior to 1962-63 
[CIT V Mrs. Ayodhyakumari, (1985) 154 ITR 604 (Raj)].”. 

Page 766: section 27: 

Deemed owner is dso owner. —See, at pages 6024-6026, ante. 

Pages 768-770: section 28: 

On the “Concept of business", reference may also be made to Bharat 
Development Pr. Ltd. v CIT [(1982) 133 ITR 470 (Del)]; CIT v Khdr<t- 
gah Timber Traders [(1982) 137 ITR 346 (MP)]; CIT v Bharat Insurance 
Co. Ltd [(1983) 142 ITR 342 (Del)]. 

Page 774: section 28: 

After serial No. (19), dealing with cases where it was held that a different 
article had qome into existence, add ,— 

“(20) CWT V Radhey Mohan Nardn, (1982) 135 ITR 372 (AU) [con¬ 
version of white cloth into printed bed-breads, scarves, garments, etc.]. 

(21) CIT V Rashtriya Metd Industries Ud., (1983) 142 ITR 306 (Bom) 
[extracting aluminium, copper, lead and zinc, etc., out of scraps of those- 
metab]. 
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(22) c/7 V Perftct Liners, (1983) 142 ITR 645 (Mad) {polishing of 
rough castings after purchase and supplying for use as component parts 
of internal combustion engines]. 

(23) CWT V P. 7. N. Shenbagamoorthy, (1983) 144 TTR 724 (Mad) 
[production of salt in salt pans]. 

(24) G. A. Renderian Ltd, v C/7, (1984) 145 ITR 387 (Cal) [blending 
of different qualities of tea]. 

(25) C/7 V R. Narayanaswami Naicker & Sans, (1984) 149 ITR 283 
(Mad) [ginning of cotton from kt^as], 

(26) Empire Imhistries Ltd. v Union of India, (1986) 162 ITR 846 
(SC) [process of bleaching, dyeing and printing]. 

(27) C/7 V /. B. Kharwar d Sons, (1987) 163 ITR 394 (Guj) [acti¬ 
vity of dyeing and printing of grey cloth]. 

(28) State of Gujarat v Oil & Natural Gas Commission, (1982) 49 STC 
310 (Guj) [activity from extracting the oil till purifying it and passing over 
to the refineries]. 

(29) Govindram Chatramal v CST, (1984) 55 STC 350 (MP) (conver¬ 
sion of paddy into rice and other grains into dalj. 

(30) CST V Kaderul Sakata Dawtdchana, (1984) Tax LR 2918 (All) 
Imixing medicines suitable to patient]. 

(31) Decan Sugar <£ Abkari Co. Ltd. v Addl. Secretary to Government of 
India, (1987) 31 Taxman 78 (Mad) [out of the crushing process of sugar¬ 
cane, the ultimate product of sugar as well as bagasse come out].”. 

Page 775: section 28: 

Serial No. (15): For “(1969) 24 STC (MP)”, read “(1969) 24 STC 
101 (MP)”. 

Pn^ 776: section 28: 

After line 2 from top, add the following illustrative cases where it was 
held that although the original commodity had undergone a degree of pro¬ 
cessing, it has not lost its original identity:— 

“(19) Assistant CTO v Sitaram BadriUd. (1986) 26 Taxman 118 (Raj) 
(polishing of stones after purchase]. 

(20) Reliable Rocks Builders A Suppliers v State of Kamatdka, (1982) 
49 STC 110 (Kam) [process of breaking boulders into jelly]. 

(21) State of Gujarat v Push Colour & Chemical Co., (1982) 49 STC 
158 (Guj) [activity of mixing of dyes with gobar salt, soda-bi-carb and 
soda-ash]. 

(22) Rajasthan General Trading Co. v CST, (1983) 53 STC 101 (All) 
[the activity of cutting newsprint of odd size into smaller siz^]. Also see, 
CST V Ptqier Process Worla, (1986) 62 STC 317 (Bom); CST v Pe^er 
Process Works (1987) Tax LR 2078 (Bom). 

(23) Universtd ChemUxds A Industries Pr. Ltd. v CST, (1986> 62 STC 
197 (MP) (cleaning and washing with certain diemicals and catting into 
pieces of waste fibre]. 
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(24) SUndard Packaging v Vr^m of Ifkda, (1985) Tax LR 2538 (AP) 
[one kraft paper bounded with another kraft paper by employing bitumin 
as a bonding agent]. 

(25) Brakes Irtdia Ltd. v Superintendent of Centr<d Excise, (1987) 31 
Taxman 55 (Mad) [process of drilling and trimming or chamferring of 
brake lining blanks].’*. 

jftige 776: sectimi 28: 

At the end of line 13 from top, add, —^“The same is the case where 
a part of the process is done by his own Jaboiir and a part by an outside 
agency [CWT v Premlatabai, (1982) 137 ITR 329 (MP); CWT v K. 
Lakshmi, (1983) 142 ITR 656 (Mad)].”. 

Page 776: section 28: 

In lines 22-23 from top, after “115 ITR 73 (Mad)”, ndd,— CIT v 
Neo Pharma Pr. Ltd., (1982) 137 ITR 879 (Bom).”. 

Page 777: sectimi 28: 

At the end of line 9 from top, add ,—^‘^Sinularly, the activity of retreading 
tyres [Addl. CIT v Kalsi Tyre Pr. Ltd., (1981) 131 ITR 636 (Del), 
special leave petition dismissed: (1983) 144 ITR (St.) 13 (SC); CIT v 
KcUsi Tyres Pr. Ltd., (1982) 11 Taxman 79 (Del)] or the activity of pres¬ 
sing cotton [CIT V Lakhtar Cotton Press Co. Pr. Ltd., (1983) 142 ITR 
50> (Guj)] amounts to processing.”. 

Page 778: section 28: 

At the end of line 3 from top, add ,— 

“The processing has in one sense a wider meaning than the term ‘manu¬ 
facture’. At some point, ‘processing’ and ‘manufacturing’ may merge, but 
where the commodity retains a substantial identity through the processing 
stage, it will be said to have been processed and not mannfartured [Koshys 
Pr. Ltd. V CIT, (1985) 154 ITR 53, 57 (Kam)].”. 

Page 778: section 28: 

On the subject **ls profit-motive essential to constitute a *busmesyT* refer¬ 
ence may also be made to Govt. Mediced Store Depot v Superintendent of 
Taxes ((1985) 48 CTTR (SC) 359=(1986) Tax LR 2164 (SC)]. 

Page ‘781: secticMi 28: 

After line 2 from top, add ,— 

“In the facts of All Saints Church v CIT ((1984) 145 HR 786 (Kam)], 
the activities of the dmrch were held amounting to a vocation.”. 

Page 782: section 28: 

The decision in CIT v Dr. K. George Thomas ((1974) 97 ITBL 111 
(Ker)] has been affirmed in Dr. K. George Thomea v CIT ((1985) 156 
m 412 (SC)j and the decision in CIT v Dr. K. George Thomas ((1977) 
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108 ITR 1024 (Ker)] has been afBurmed in Dr. K. George Thomas v CIT 
[(1986) 159 rm 851 (SC)]. 

Page 782: section 28; 

Aher line 14 from top, add ^— 

“In the facts of K. Ramaswami Gounder v CIT [(1987) 163 ITR 94 
(Mad)] the activity of the assessee as an arbitrator in industrial disputes, 
has been held amounting to ^occupation’.'*. 

Page 789: s^on 28: 

At the end of line 9 from top, add^ —^“Also see, DLF Housing dc Con¬ 
struction Pr. Ltd. V CIT, (1983) 141 ITR 806 (Del); CIT v Paragaon 
Utility Financiers Pr. Ltd., (1985) 152 ITR 7 (Punj). 

The question whether transactions of sale and purchase of shares are 
trading transactions or are in the nature of investment is a mixed question 
of law and fact [CIT v H. Hoick Larsen, (1986) 160 ITR 67, 87 (SC). 
Also see, CIT v Anurag Dalmia, (1985) 21 .Taxman 43 (Del); CIT v 
Yadu Hari Dalmia, (1985) 21 Taxman 110 (Del); Addl. CIT v Rajasthan 
Co-op. Bank Ltd., (1987) 163 ITR 205 (Raj); CIT v Godavari Corpora¬ 
tion Ltd., (1985) 156 ITR 835 (MP)].”. 

Pi^e 795: section 28: 

After serial No. 13, dealing with cases holding that the transaction in 
land, etc., amounted to an adventure in the nature of trade, add ,— 

“14. Joint Financiers Pr. Ltd. v CIT, (1981) 132 ITR 45 (Del). 

15. Badrilal BHolaram v CIT, <1982) 135 ITR 216 (MP). 

16. Badrilal Bholaram v CIT, (1983) 139 ITR 217 (MP). 

17. CIT V R. Ramcddh, (1984) 146 ITR 39 (Kam). 

18. CIT V B. Narasimha Reddy, (1984) 150 ITR 347 (Kam). 

19. Sawandas Devram v CIT, (1984) 150 ITR 576 (MP). 

20. Ghose Estates v CIT, (1985) 153 ITR 673 (Cal). 

21. P. Kannan v CIT, (1985) 154 ITR 441 (Kam). 

22. Addl. CIT V Chikkaveerayya Lingmah, (1987) 164 ITR 41 
(Kam). 

23. Smt. Pcrvathi Devi v CIT, (1987) 164 ITR 675 (AP). 

24. CfT v Smt. Minal Rameshchandra, (1987) 167 ITR 507 (Guj).”. 

Page 796: section 28: 

After serial No. 27, dealing with cases holding that the transaction hr 
land, etc., did not amount to any adventure in the nature of trade,* odd,— 
“28. CIT v Smt. Saraswati Bd, (1982) 137 ITR 656 (Punj). 

29. DLH Housing & Construction Pr. Ltd. v CIT, (1983) HI ITR 
806 (Del). 

30. Shyamda Pictures Pr. Ltd. v CIT, (19^3) 142 ITR 115 (Mad). 

31. Kaur Singh v CIT, (1983) 144 ITR 756 (PuDj). 



6042 


INCOME-TAX LAW, VOL. 7 [S. 28 

32. c/7 V Nathuram Ramnarayan Pr. Ltd., (1985) 151 ITR 767 
(Bom). 

33. C/7 V Paragaon Utility Financiers Pr. Ltd., (1985) 152 ITR 7 
(Punj). 

34. C/7 V Padma Bhandari, (1985) 153 ITR 69 (Del). 

35. Ch. Atduuah v C/7, (1985) 156 ITR 78 (AP). 

36. DLF United Ltd. v C/7, (1986) 158 ITR 342 (Del). 

37. DLF Urdted Ltd. v C/7, (1986) 161 ITR 709 (Del). 

38. C/7 V Jolly Bros. Pr. Ltd., (1987) 62 CTR (Bom) 204. 

Also see, Chamundi Hotels (P.) Ltd. v C/7, (1987) 166 ITR 683 
(Kara).**. 

Page 797: section 28: 

At the end of paragraph titled ''Time of accrual of profits in case of 
sale of land*, add, —^“The decision in C/7 v Shah Doshi & Co [(1982) 133 
ITR 23 (Guj)] has been followed in C/7 v Ashaland Corpn. [(1982) 133 
ITR 55 (Guj)].*’. 

Page 799: section 28: 

In lines 3 and 4 from top, for “42 ITR 534”, read “41 ITR 534”. 

Page 799: section 28: 

At the end of line 19 from top, addi-—"Aho see, C/7 v British India 
Corporation, (1983) 142 ITR 563 (All) [holding that a transaction entered 
intb between a company and a third person cannot be said to be vitiated 
for the reason that in entering into the transaction, the company had acted 
in derogation of the provisions contained in its articles of association].”. 

Page 801: section 28: 

After serial No. 34, dealing with cas«i where the transactions in shares 
were held to be adventures in the nature of trade, add ,— 

“35. Bharat Development Pr. Ltd. v C/7, (1982) 133 ITR 470 (Del).”. 

Page 803: sectkm 28: 

Serial No. 18: The Bombay decision has been affirmed in C/7 v H. Hoick 
Larsen, (1986) 160 ITR 67 (SC). 

P^e 804: section 28: 

Aft» serial No. 30, dealing with cases where the transactions in shares 
were held not to be adventures in the nature of trade, add ,— 

“31. C/7 v Hindustan Industnal Agencies Pr. Ltd., (1982) 135 ITR 

436 (Bom). 

32. C/7 V Cdcutta Discount Co. Pr. Ud., (1986) 162 ITR 680 

(Cal).". 
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Page 806-807: section 28: 

After serial No. IS, dealing with cases on the point, whether or not the 
concerned transaction was an adventure in the nature of trade, add ,— 

“19. R. Dalmia v CIT, (1982) 137 ITR 665 (Del), special leave peti¬ 
tion granted by the Supreme Court; (1984) 144 ITR (St.) 15 
(taking over of liability of payment to shardbolders knowing that 
shareholders could not make claim—^surplus arising held to be 
from an adventure in the nature of trade). 

20. CIT V Moti Chand Khajanchi, (1987) 34 Taxman 498 (Raj) 
(assessee, having hobby of collecting paintings, selling them to 
National Museum—held transaction not to constitute an adven¬ 
ture in the nature of trade).**. 

Page 807: section 28: 

In line 7 from bottom, after “107 ITR 119 (Bom)**, add, — Addl. 
CIT V Madan Lai Ahuja, (1982) 136 ITR 640 (All)*’. 

Page 810: section 28: 

In line 24 from top, after “69 ITR 824 (MP)*’, odd ,—Collis Line 
Pr. Ltd. V ITO, (1982) 135 ITR 390 (Ker)’’ [holding that the interest 
on deposits was not to be treated as business income]. 

Page 810: section 28: 

Before the paragraph titled ^'Fluctuation in yield not an infallible test*', 
add ,— 

“The finding that the assessee was carrying on business during the rele¬ 
vant accounting year is a finding of fact [Kaushal Construction Co. v CIT, 
(1985) 156 ITR 572 (MP)]. 

In the facts of CIT v Bharat Insurance Co. Ltd [(1983) 142 ITR 342 
(Del)], it was found that the assessee did carry on business during the 
relevant previous year. 

But, the question whether there was any material in support of the finding 
of the Tribunal that the assessee had carried on a particular business during 
the relevant accounting year is a question of law fit for reference [Kishan 
Chandra v CIT, (1987) 163 ITR 713 (All)].”. 

Page 812: section 28; 

After line 6 from top, add ,— 

“Where the determination of a question depends on the finding about 
the discontinuance of business, it is necessary for the authorities to give a 
finding that whether the discontinuance of business was a temporary suspen¬ 
sion of the business or whether tilie assessee had the intention of closing 
the business or had already closed the busine^. In absence of such a 
finding, the determination of the qu^tion in a particular manner cannot be 
correctly ascertained [see, RtAkumtar Oil Mills Pr. Ltd. v CIT, (1982) 28 
CTR (MP) 48, 49). 
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The finding that the business was only domiant and was not actually 
discontinued is a finding of fact [CIT v Shere Punjab SUk Stores, (1981) 
Taxation 63(1 )-37 (Del)].”. 

Page 813: section 28: 

After line 10 from top, add ,— 

“In CIT V Liquidator of Ratlam Electric Supply <fe Wvg, Mills Co. Ltd. 
((1982) 138 ITR.184 (MP), special leave petition dismissed by the Supreme 
Court; (1984) 144 ITR (St.) 51], the company went into voluntary 
winding up. In the course of such winding up, the company received interest 
on securities and income from other sources. Such interest, etc., was held 
taxable in the hands of the company.”. 

Pages 813-814: section 28: 

At the end of the paragraphs titled "'Effect of illegality on taxation of 
business income or loss'*, add ,— 

“Under the Income-tax Act, the authorities are not concerned only with 
whether the activities of the assessee are legal or illegal. An assessee may 
be earning income by Indulging in illegal activities like smuggling. The 
Income-tax Authorities have got no power to stop the activity of such an 
assessee. and the only power which .they have is to levy income-tax on the 
income wiiich such an assessee may be earning from even such an illegal 
activity [Harinder Singh v ITO, (1987) 166 ITR 763, 768 (All)].”. 

Page 815: section 28: 

In line 9 from top, after “128 ITR 600 (Cal)”, add,—Deccan Hides 
dc Skin Co. V CIT, (1983) 142 ITR 175 (Bom); CIT v Motipur Sugar 
Factory Pr. Ltd., (1985) 154 ITR 259 (Pat); Malwa Vanaspati & Chemical 
Co. Ltd. V CIT, (1985) 154 ITR 675 (MP); Tata Robins Frazer Ltd. v 
CIT, (1987) 165 ITR 347 (Pat); CIT v Spunpipe and Construction Co. 
(Baroda) Pr. Ltd., (1983) 141 ITR 246 (Guj), special leave pedticn 
granted by the Supreme Court: (1984) 150 ITR (St.) 80; Nityananda 
Subudhi v CIT, (1987) 31 Taxman 74 (Ori); Sirsa Industries v CIT, 
(1984) 147 ITR 238 (Punj)” [on the subject of nature of sales tax collec¬ 
tions]. 

Page 815: section 28: 

In line 19 from top, after “82 ITR 363 (SC)”, arfd, CIT v Kisandas 
Goverdhandas Dave <fe Co., (1983) 144 ITR 624 (Bom); CIT v Amabati 
Venkanna At Co., (1985) 153 ITR 643 (AP); CIT v Indian Textile Paper 
Tube Co. Ltd., (1985) 153 ITR 585 (Mad)” [now, section 43B may be 
seen]. 

Page 815: sectkm 28: 

Before the paragraph titled ^'Purchase tost*’, add ,— 

“In the fa^ of CIT v Devatha Chandntiah At Sons [(1985) 154 ITR 
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893 (AP)], the receipt of sales tax by the assessee was held to be received 
in a fiduciary capacity on behalf of the principals and the same was held 
not to constitute trading receipts in the hands of the assessee>commis$ion 
agent. 

In the facts of CIT v Assam Roller Flour Mills [(1987) 163 ITR 186 
(Raj)], the amounts collected by way of deposits against sales tax were 
held not to constitute trading receipts.”. 

Page 816: section 28: 

Before line 7 from bottom, add ^— 

“For the cases holding that dharmada, etc., collections did not con> 
stitute trading receipt, reference may also be made to Nathu Ram Shiv 
Narain v CIT. (1982) 134 ITR 625 (Punj); CIT v E. H. Kathawala & Co.. 
(1982) 135 ITR 384 (Bom); Chunnilal Onkarlal v CIT, (1982) 135 ITR 
580 (MP); CIT v Coimbatore Cotton Mills Ltd., (1983) 140 ITR 562 
(Mad); Vellore Radha Jayalakshmi Funds Pr. Ltd. v CIT, (1984) 147 ITR 
480 (Mad); CIT v Sagarmal Ramautar Lai, (1985) 151 ITR 674 (Pat); 
Hari Industries v CIT, (1985) 153 ITR ^56 (Raj); CIT v Ratilal Popatlal 
Shah, (1983) 15 Taxman 434 (Bom). 

Also see, CIT v Ratilal Doongarsey & Co., (1987) 164 ITR 341 (Ker); 
Madras Race Club v CIT. (1985) 151 ITR 675 (Mad).”. 

Page 817: section 28: 

At the end of paragraph titled "Laga receipts^', add, — 

“In the fact| of CIT v International Spice Co. [(1987) 164 ITR 345 
(Ker)], the laga collections were held not assessable as income.”. 

Page 817: section 28: 

At the end of the paragraph titled ''Other collections", add, —“The deci¬ 
sion in Karam Chand Thapar's case [117 ITR 621 (Cal)] has been followed 
in CIT V Karam Chand Thapar & Bros. (Coal Sales) Ltd. [(1987) 163 
ITR 40 (Cal)]. 

In CIT V Saraswati Industrial Syndicate [(1982) 136 ITR 366, 376 
(Punj)], the amount collected by the assessee as penalty from such cane- 
growers whose supply of cane to assessee’s sugar factory fell short of 85 
per cent, of the quantity contracted to be supplied by them. Such collection 
was held to be trading receipts. 

In the facts of the following cases, the amount received was held to be 
a trading receipt:— 

(1) Addl. CIT V U. P. State Agro Industricd Corporation, (1982) 133 
ITR 597 (All) [excess sale price realised]. 

(2) Trilumtlal v CIT, (1982) 134 ITR 450 (MP) [damages recovered 
in respect of trading transactions]. 

(3) Karamchand Thapar & Bros. (Coal Sales') Ltd. v CIT, (1983) 140 
ITR 939 (Cal) [excess freight realised from customers]. 

(4) CIT V BatUboi Co. Pr. Ltd., (1984) 149 ITR 604 (Bom> 

cap: IT v-7 — 11 
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(surplus deposits not refunded to customers but transferred to profit ft 
loss account]. 

(5) Kaushd Construction Co. v CIT, (1985) 156 ITR 572 (MP). 

In the facts of the following cases, the amount received was held not a 
trading receipt:— 

(1) CIT V M. P. State Agro Industries Development Corporation, (1983) 
139 ITR 312 (MP). 

(2) CIT V Indian Textile Engineers Pr. Ltd., (1983) 141 ITR 69 (Bom) 
(amount received by a non-resident under a subvention (aid) agreement]. 

(3) CIT v Sita Ram Sri Kishan Das, (1983) 141 ITR 685 (All) [market 
fee realised by commission agent], 

(4) Bengal & Assam Investors Ltd. v CIT, (1983) 142 ITR 156 (Cal) 
(excess premiums collected by an insurance agent—^held to be for and on 
behalf of the principal]. 

(5) CIT V A. V. M. Ltd., (1984) 146 ITR 355 (Mad) [balance in 
the security deposit account after all adjustments]. 

(6) CIT V Andhra General Finance Corporation, (1985) 156 ITR 386 
(AP) [excess amount recovered from constituents under hire purchase 
agreements]. 

(7) CIT V Chodavaram Co-operative Sugars Ltd., (1987) 163 ITR 420 
(AP) [excess price realised, which the assessee was obliged to repay to 
the constituents], 

(8) CIT V Stewarts & Lloyds of India Ltd., (1987) 165 ITR 416 (Cal) 
(amount paid by foreign holding company to the assessee subsidiary to 
make up for losses even though there was no contractual or statutory obli¬ 
gation in that regard].”. 

Page 817: section 28: 

After paragraph titled '^Rcdlway claims”, add, — 

”CollecHons for being passed on to Government. —In Kunfpura Kiln Co. 
V CIT [(1982) 132 ITR 803 (Punj)], the assessee, a brick-kiln owner, 
collected certain amounts by way of royalty, on its sales, to be passed on 
to the Government under rule 20 of the Punjab Minor Mneral Concession 
Rules, 1964. In Amor Singh Modi Lai v State of Haryana [AIR 1972 Punj 
356], it was held that due to procedural defect ,no royalty was payable 
by toick-kiln owners to the Government. As the collections were made in 
the capacity of a trader and were not refunded to the customers concerned, 
the same constituted a trading receipt includible in the assessee*s taxable 
business income. Also see, Khattar Kiln Co. v CIT, (1983) 140 ITR 425 
(Pimj).”. 

Page 818: section 28: 

At the end of the paragraph titled ”Mode of book entries cannot change 
the nature of a readpt”, add ,— 

*Tt is the true nature and quality of the rece^ and not the head tmder 
whiah k is entered in tin account books which would i»ove decisive and 



S. 28] HIltiNO OUT OP COMMERCIAL ASSETS 


6047 


if a receipt is a tradipg receipt, the fact that it is not so shown in the account 
hooks of the assesses would not prevent the assessing authority from treat* 
ing it as a trading receipt [Xhattar Kiln Co. v C/7, (1983) 140 ITR 425, 
428 (Punj)]A 

Page 822t sectl<m 28t 

After line 7 from top, add, — 

“In the facts of the following cases, the income from hiring out, etc., 
has been held to be business income;— 

(1) Smt. Kavit Sanghi v C/7, (1982) 133 ITR 48 (MP) [hiring out of 
air-conditioning plant]. 

(2) C/7 V Arcust Industries Pr. Ltd., (1982) 133 ITR 298 (MP) 
{assessee, manufacturer of oil engines, leased out premises, plant and machi¬ 
nery after incurring loss in manufacturing business]. 

(3) C/7 V Rajindra Flour and Allied Industries, (1982) 137 ITR 17 
(All) [leasing out of factory for a temporary period after which the muiu- 
lacturing business was resumed]. 

(4) C/7 V Associated Building Co. Ltd., (1982) 137 ITR 339 (Bom) 
{letting out of auditorium along with air-conditioning and other services]. 

(5) C/7 V KheUragarh Timber Traders, (1982) 137 ^TR 346 (MP) 
{leasing of forest to contractors]. 

(6) C/7 V Aryan Industries Pr. Ltd., (1982) 138 ITR 718 (AP) [leasing 
out oil mills for a period of 18 years]. 

(7) Capital Foundry & Engineering Works v C/7, (1982) 138 ITR 833 
(Punj) [leasing oat of factory premtsesi]. 

(8) C/7 V B. Nagi Reddy, (1984) 147 ITR 337 (Mad) Deasing out of 
cinematc^aph studios]. 

(9) C/7 V Pure Dhansar Cod Co., (1985) 154 ITR 857 (Pat) [leasing 
out of colliery to an agent to whom the management of the mine was 
entrusted]. Also see, C/7 v S. K. Saharut & Sons Pr. Ltd., (1984) 38 CTR 
(Pat) 273. But, sw, serial No. (8) at page 6048, post. 

(10) C/7 V Sri Venkateswara Tdkies, (1985) 1d 5 ITR 73 (AP) [letting 
out of cinema theatre for a temporary period}. 

(11) CIT V K. Rammah, K. Ramakrishna Murthy, (1986) 159 JTR 929 
(AP) [leasing out of plant, factory, etc.]. 

(12) C/7 V Premchand Jute Mills Ltd., (1987) 164 ITR 288 (Cal) 
[leasing out of jute mUl for a period of 5 years]. 

(13) C/7 V Laxmi Rice MilU, (1987) 164 ITR 571 (MP) [income from 
lease rice null and cinema theatre]. 

Also see, CIT v Model Jharia CoiUery Co., (1987) 163 ITR 565 (Pat); 
C/7 V Gmnbhir Md Pandya, (1987) Taxation 84(3)-lll (Raj); Prem 
Trading Co. v C/7, (1987) 166 ITR 211 (MP). 

On the other hand, in the facts of the following cases, income from huritig 
out, etc., was held to be not busmen income, but incmne from house 
pr op e r qr:— 
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fl) Sarayandai Ki^kandutt \ CJT, (1984) 149 ITR 636 (MP) [letting 
out of godowns and factories]. 

(2) Parekh Traders \ CIT, (1984) 150 ITR 310 (Bom); Maharastra 
Feriilisir^ d Chemicals \ CTT, (1984) 150 ITR 317 (Bom) [letting out of 
godowns]. 

(3) Hindu Cntton Press Co. Ltd. \ CIT, (1986) 160 ITR 440 (Punj) 
[letting out of godouns]. 

Also sec. Chamundi Hotels (P.) Ltd. v CIT, (1987) 166 ITR 683 
(Karn). 

In the facts of the following cases, the income from hiring out, etc,, was 
held to be not business income but income from other source:— 

(1) CIT \ Super Tine Cables Pr. Ltd., (1985) 154 ITR 532 (Del) 
[leasing out of factory building]. 

(2) Guntur Merchants Cotton Press Co. Ltd. v CIT, (1985) 154 ITR 
861 (AP) [letting out of godowns and factory], 

(3) CIT \ Kuya & Khas Kuya Colliery Co.. (1985) 156 ITR 206 (Pat), 
special leave petition granted by Supreme Court: (1985) 156 ITR (St.) 
159 [leasing out of business of colliery in its entirety]. Also see, CIT v 
Bishwanath Roy. (1985) 156 ITR 217 (Pat). 

(4) Baijnath Brijmohan & Sons Pr. Ltd. v CIT, (1986) 161 ITR 234 
(Bom) [income from letting out part of office premises and godowns]. 

(5) Dharak Ltd. v CIT^. (1987) 163 ITR 734 (Karn) [income from 
letting out printing machinery and distillery plant]. 

(6) CIT V Premchand Jute Mills Ltd., (1987) 164 ITR 288 (Cal) [in¬ 
come from lease whereunder the intention was to part with entire assets 
and realising only rental income]. 

(7) CIT V Khalid Mehdi, (1987) 165 ITR 685 (AP) [jncome from 
hiring out machiner>' and equipment and letting out building as cinema 
theatre]. 

(8) CIT V S. K. Sahana & Sons Ltd., (1987) 33 Taxman 62 (Pat-—FB), 
overruling decisions referred to in serial No. (21) at page 821 of Vol. 1 
and also in serial No. (9) at page 6047, ante [leasing out a colliery to 
another appointing him as a managing contractor]. Also see, CIT v Bishwa¬ 
nath Roy, (1985) 156 ITR 217 (Pat). 

The question whether income from leasing out a particular asset is business 
income or not is not necessarily a question of fact [CIT v Gamhhir Mai 
Pandya, (1986) 57 CTR (Raj) 37=(1987) Taxation 84(3)-] 11 (Raj).”. 

Page 823: section 28: 

After serial No. 9, dealing with the cases where the income was held 
from business, etc., add, — 

“10. Interest on bank deposits made out of spare funds \Snam Progetti 
S,P.A. V AddL CIT. (1981) 132 ITR 70 (Del)J. 

11. Income from services rendered by the lessor to the tenants [CIT v 
Russell Properties Pr. Ltd.. (1982) 137 ITO 473 (Cal). Also 
see, CIT v V. Shanmugham, (1984) 147 ITR 692 (Mad)]. 
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12. Compensation received in respect of loss or damage of «tock-in- 
trade [Mrs. Ethyl Sa.xena v CIT, (19S4) 146 ITR 518 (Del), 
special leaNe petition granted by the Supreme Court: (1985) 156 
ITR (St.) 161]. 

13. Profits realised on sale of Go\ernment securities purchased out 
of surplus funds [Andhra Pradesh State Financial Corpn. Ltd. v 
CIT, (1984) 150 ITR 533 (AP); State Bank ot Hyderabad v 
CIT. (1985) 151 ITR 703 (AP)]. 

14. Dcsaluation gains [Hindustan Trading Corporation \ CIT, {1986) 
160 ITR 15 (Guj)]. 

15. Surplus realised on transfer ot one of the mining leases held by 
the assessee [C/T \ Lakihnunarasana Mining Co.. ( 1987 ) 165 
ITR 326 (Karn)J. 

16. Income derived b\ the sale of water pumped out from the mine 
[5mri’ ot IVest Bengal \ Ghiisick and Muslia Collieries Ltd., (1987) 
163 ITR 592 (SC)]. 

17. Non-refundable securitv deposit received in pursuance of an agree¬ 
ment w hereunder import licences were transferred, such security 
deposit was ultimaielv to be adjusted against profit margin of the 
assessee respecting the goods imported under such transferred 
licences [.Wroth Oil Milts Co. Ltd. v CIT, (1987) 166 ITR 418 
(Rer)]. 

IS. Surplus received from the liquidator of a company in liquidation 
in respect of shares held as stock-in-trade by the assessee is charge¬ 
able as business income [CIT v G. Rajarn, (1987) 64 CTO. 
(Mad) 256].”. 

After serial No. 4, dealing with the cases where the income was held 
to be not from business, etc., add ,— 

“5. Interest on spare money deposited in bank [Collis Line Pr. Ltd. 

V ITO, (1982) 135 ITR 390 (Ker)]. 

6. Profits on sale of trees (C. G. Thimmaiah v CIT, (1984) 148 
ITR 741 (Karn)]. 

7. Interest on bonds received as compensation for the nationalisa¬ 
tion of the assessee’s banking business [Indian Bank Ltd. v CIT, 
(L985) 152 ITR 557 (Mad)]. 

8. Compensation on acquisition of land which came to the assessee 
on dissolution of an association of persons [Ramjibhai Dahyabhai 

V CIT. (1986) 158 ITR 540 (Guj)]. 

9. Royalty received from transferee-company during temporary sus¬ 
pension of business [CIT v Jacobs, (1986) 160 ITR 570 (Ker)]. 

Also see, CIT v Bentries <6 Financiers Pr. Ltd [SLP (Civil) No. 1081 
of 1981: (1983) 143 ITR (St.) 62 (SC)]; Banaras State Bank Ltd. v CIT 
ISLP (Civil) Nos, 1570-71 of 1982: (1984) 449 ITR (St.) 89 (SC)]; 
Travancore Electro-Chemical Industries Ltd. v CIT [SLP (Civil) No. 15449 
<»f 1985: (1986) 159 ITR (St.) 107 (SC)]. 
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The question whether e particular income is to be classified under the 
business head or other sources head is one of law [CIT v Wtaer A Power 
Development Consultancy Services (ImUa) Ltd., (1987) 163 ITR 329 

m)i 

When a conclusion that the income is from business has been reached 
by die IVtbunal on the appreciation of a number of fact establish^ by 
eWdence, the question whether the conclusion is sound or ntn must be 
determined not by considering the weight to be attached to each single 
fact in isolatitm, but by assessing the cumulative dSfect of all the facts in 
their settings as a whole [CIT v Godavari Corpontthn Ltd.y (1985) 156 
ITR 835 (MP)].”. 

Page 824: section 28(ii): 

Before the paragraph titled *Xompensation—what it connote/l"y add ,— 
‘The provisitms similar to section 28 (iT) (c) cover compensation for termi¬ 
nation of managing agency even though such termination was found .not 
dona fide [CIT v Seksaria Sons Pr. Ltd., (1982) 138 ITR 419 (Bom)]. 

In the facts of Indo Foreign Traders Pr. Ltd. v CIT [(1987) 166 ITR 
308 (Mad)], the compensation receivable by the assessee was held taxable 
under the corresponding provisions of section 10(5A) of the 1922 Act for 
the previous year wherein the compromise deo^ in that regard was passed.’*. 

Page 826: section 28: 

In line 4 of the paragraph titled '’Management compensation”, after 
“((1980) 122 ITR 633 (Bom)]”, add,—”\ CIT v Oriental Government 
Security life Assurance Co. Ltd [(1983) 141 ITR 215 (Bom)]; CIT v 
Bombay Life Assurance Co. Ltd [(1984) Taxation 75(1>-16 (Bom)]”. 

Fi^ 828: section 28(iU): 

After line 24 from top, add ,— 

“In the facte of CIT v West Godavari District Rice Millers Association 
((1984) 150 ITR 394 (AP)], the amount collected by the assessee for 
construction of its building @50 paise per quintal of rice exported by its 
mmnbms was held not to represent charges for any services rendered so 
as to attract section 28(iii). Also see, CIT v Darjeelir^ Club Ltd., (1985) 
153 ITR 676 (Cal) [messing charges collected from members]; CIT v 
South Indian Photographic A Allied Trades Association, (1987) 166 ITR 
166 (Mad) [income exempt under section 11 bars attraction of section 
28(ffi)).”. 

Page 829: section 2808): 

In lines 6 and 7 from top, for “ZIeih/ Stock Exchange lid. v CIT, 
(1961) 41 ITR 49 (SC)”, read ’*DeUU Stock Exchange Association Ltd. v 
C/T, (1961) 41 HR 495 (SC)^ 
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Fige 829: sectkm 28(iT): 

Bdore line 10 from bottom, — 

“In order to attract the provisions of section 28(iv), there must be a 
nexus between the business of the assessee and the benefit which the assessee 
has derived [CIT v Bhavmgar Bone &. Fertiliser Co. Ltd., (1987) 166 
ITR 316 (Guj)]. 

In the facts of the following cases, the benefit, etc., was held not in 
the course of carrying on of assessee*s business so as to attract section 
28(iv):— 

1. CIT V General Electrodes dt Equipments Ltd., (1985) 155 ITO 
78 (Bom). 

2. CIT V Bhavnagar Bone <fe Fertiliser Co. Ltd., (1987) 166 ITR 
316 (Guj). 

In CIT V Rajinder Kumar Rajgarhia [(1985) 156 ITR 556 (Del)], the 
value of the rent-free accommodation provided to one of the partners of 
a firm as also electricity charges paid by the firm were claimed as business 
expenditure but disallowed. Thus, these suffered tax in the hands of the 
firm. These were again added to the income of the partner concerned as 
perquisite. It was held Uiat this involves a double taxation, hence the addi¬ 
tion was deleted in the partner’s hand.’’. 

Pages 829-830: section 28(iv): 

At the end of the paragraphs titled "Import entitlement^*, ada, — 

“In the facts of the following cases, profits from sale of import entitle¬ 
ments, etc., were held to be business income:— 

1. leewanlal (1929) Ltd. v CIT, (1983) 139 ITR 865 (Cal). 

2. Metal Rolling Wcfrks Pr. Ltd. v CIT, (1983) 142 ITR 170 (Bom). 

3. Kamani Engineering Corporation Ltd. v CIT, (1984) 150 ITR 586 
(Bom). 

4. George Maijo di Co. (Vizig) v CIT, (1986) 157 ITR 475 (Mad). 

5. CIT V Kamani Engineering Corpn. Ltd., (1986) 161 ITR 473 (Bom). 

6. O. K. Industries v CIT, (1987) 163 ITR 51 (Ker). 

Also see, CIT v Madhavan Nayar, (1983) 35 CTR (Ker) 81.”. 

Page 830: section 28(iv): 

line 1 from top: Special leave petition has been granted [(1982) 135 
ITR (St.) 110] against the Allahabad dedsion reported at 121 ITR 747 
(All). 

Page 830: secticm 280v): 

Line 6 from bottom: The departmental circular No. 190, dated 1st March, 
1976, has been reproduced at page 1574 of Vol. 2. 

Pages 830-831: section 28(iv): 

After the paragraphs titl«i **Subsidj^*, add ,— 

“In the facts of &e following cases, the subsidy or cash assistance was 
held to be business income:—* 
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1. Jeewanld (1929) Ltd, v CIT, (1983) 142 ITR 448 (Cal). 

2. CIT V Sahney Steel & Press Works Ltd., (1985) 152 ITU 39, 57 
(AP). 

3. Bharat General & Textile Industries Ltd. v CIT, (1985) 153 ITR 
747 (Cal). 

4. Jamshedpur Co-operative Stores Ltd. v CIT, (1986) 157 ITR 127 
(Pat), special leave petition granted by the Supreme Court: (1986) 
161 ITR (St.) 132. 

5. CIT V Malayalam Plantations Ltd., (1987) 168 ITR 63 (Ker). 

6. CIT V West Coast Industrial Co. Ltd., (1987) 168 ITR 72 (Ker). 
However, any subsidy given on the basis of a particular scheme for a 

specified period in respect of industry situated only in backward areas has 
been held to be given by way of an incentive for capital investment and 
not by way of addition to the profits of the assessee. Such subsidy is not 
in the nature of a revenue receipt [CIT v Dusad Industries, (1986) 162 
ITR 784 (MP)].”. 

Page 831: section 28(iv): 

At the end of paragraph titled "'Benefit flowing from a profession*", add ,— 
“Also see, CIT v Ram Kripal Tripathi, (1987) 163 ITR 716 (All).”. 

Page 833: section 28, ExpL 2: 

Before line 1 from bottom, add ,— 

“Where a trader carries on a regular business in spot dealings in a com¬ 
modity and also indulges in speculative transactions in the same commo¬ 
dity, while in point of fact the business of that assessee may be regarded 
as an integrated business combining in itself not only spot transactions but 
also forward dealings, by virtue of Explanation 2 to section 28, the specu¬ 
lative transactions must be separated and regarded as constituting a separate 
business Ranga Vilas Ginning & Oil Mills v CIT, (1982) 133 ITR 
85 (Mad)]. Also see, CIT v Puttedah Seshaiah & Co., (1984) 146 ITR 
168 (AP). 

The question whether an assessee is carrying on a speculation business 
can be determined by the application of recognised tests, viz., whether the 
speculative transactions carried on by the assessee connotes some real, sub¬ 
stantial and systematic or organised course of activity or conduct with a 
set purpose. In the application of this test, it can conceivably be found that 
even a single or isolated transaction constitutes ‘speculation business’ [CIT 
v Sri Venkateswara Rice & Oil Mills, (1985) 154 ITR 756 (AP)].”. 

Page 835: section 28: 

After serial No. 3, dealing with cases where the voluntary gifts were 
not treated as income from business or profession, etc., add, — 

“4. CIT V Parammand Uttamchand, (1984) 146 PTR 430 (Mad) 
[Presents received by a money-lender on the occaaon of Griha-pravedumt]. 
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5. CIT V Dr. B. M. Sundaravadanam, (1984) 148 ITR 333 (Mad) 
{Gift of land to a doctor by a patient who had already paid his professional 
charges]. 

6. CIT V S. A. Rajamanickam, (1984) 149 ITR 85 (Mad) [Assessee, 
an active member of a political party, received purse out of donations made 
by general public]. 

*7. CIT V Shri Girdharram Hariram‘Bhagat, (1985) 154 ITR 10 (Guj) 
{Assessee, a direct descendant of a deceased saint, receiving amounts out of 
the offerings made at the feet of the deceased saint]. 

8. CIT V Ramdeo Samadhi, (1986) 160 ITR 179 (Raj) lOfferings at 
the samadhi]. 

9. C. P. Chitrarasu v OT, (1986) 160 ITR 534 (Mad) [Assessee, a 
member of a political party, an author and a reformer, received gifts and 
presents from his well-wishers and friends].”. 

Pages 836-837: section 28: 

On the point '"Legal character of a transaction cannot be ignored", refer¬ 
ence may also be made to CIT v S. Ramal Ammal, (1982) 135 ITR 292 
(Mad); Raghubar Ncarain Singh v CIT, (1984) 147 ITR- 447, 454 (Pat); 
CIT V Chandan Bharat Enterprises, (1985) 151 ITR 441 (Bom). 

It may be noted that observations on tax avoidance in CIT v A. Raman 

Co [(1968) 67 ITR 11, 17 (SC)]; CIT v B. M. Kharwar [(1969) 72 
ITR 603, 607-8 (SC)] and similar observations in other cases have been 
disapproved by a larger Bench of the Supreme Court in McDowell & Co. 
Ltd. V CTO [(1985) 154 ITR 148, 159, 160 (SC)J. The latter case has been 
relied on in Workmen v Associated Rubber Industries Ltd [(1986) 157 ITR 
77 (SC)]. 

Page 837: section 28: 

After line 15 from top, add ,— 

"Genuine agreements cannot be disregarded.—The Income-tax authorities 
have to interpret a commercial agreement on its own terms as contained in 
the document. It is only if and when there is solid material to hold a taint 
of collusion or shamness or ungenuineness, etc., that the Income-tax autho¬ 
rities may disregard the terms of the agreement and to decide the matter 
on the basis of the totality of the circumstances [see, D. S. Bist & Sons v 
CIT, (1984) 149 I'm 276 (Del)]. 

Commeiclal profits, and not theoretical profits, taxable.—What is assess¬ 
able to tax in a business are not profits considered from a theoretical, 
academic or legalistic sense, but commercial profits, i.e., profits which are 
made in a business by the carrying on of the business which a commercial 
man would accept as profits of that business [CIT v U. B. S. Publishers & 
Distributors, (1984) 147 im 114, 118 (All)].”. 
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839: Mctim 28: 

Lines 9 and 8 from bottom: In CIT v K. A, Patch [(1986) 159 ITR 
940 (SC)], a special leave petition has been dismissed against the Bombay 
High Court decision in CIT s K, A. Patch [(1977) 81 ITR 413 (Bom)] 
without expressing any opinion on the merits, in view of the extremely 
petty amount involved. 

nige 840: section 28: 

After line 22 from top, add ,— 

“Rules 9A and 9B have subsequently been amended by the Income-tax 
(Second Amendment) Rules, 1986, with effect from 2nd April, 1986, i.e., 
for and from assessment year 1987-88. For the text of the amended rules 
9A and 9B, see, pages 5457 to 5467 of Vol. 6.”. 

Page 847: section 28: 

Before line 16 from bottom, add ,— 

“In CIT v N. T. Ramarao (HUF) [(1987) 163 ITR 453 (AP)], circular 
No. 30, dated 4th October, 1969 [serial No. Ill at pages 844-45] has been 
held applicable also to assessment year 1972-73. Circular No. 92, dated 
18th September, 1972 [serial No. II at pages 843-44] has been held not 
applicable to assessment year 1972-73. Also see, CIT v Jyothi Pictures, 
(1987) 34 Taxman 395 (AP). 

In the facts of CIT v Sankarapandia Asari & Sorts [(1987) 165 ITR 616 
(Mad)], the method about amortisation of the value of distribution rights 
adopted by the assessee was held proper inspite of the ad hoc direction 
of Ae Board given in the circular.’*. 

Pages 852-853: SMffon 28: 

Paragraph 11 of the departmental circular No. 21 of 1969, dated 9th 
July, 1969, has been withdrawn by a subsequent departmental circular No. 
382, dated 4th May, 1984 [(1985) 153 ITR (St.) 3-4] with immediate 
effect. 

Page 855: section 28: 

At the end of the page, add ,— 

“(17) Distributing dividend in kind.—Jn CIT v Bharat Nidhi Ltd. 
[(1984) 149 ITR 245 (Del)], the assessee-company distributed dividend 
in the shape of shares in other companies held by it as stock-in-trade, taking 
their respective book value for that purpose. It was held that the difference 
between the market value and the book value of these shares could not be 
treated as assessable business profits of the company as no trading activity 
was involved in such distribution.*^. 

Page 8^: sectikm 29: 

In lines 8 and 9 of the paragraph titled **IT(ys duty to tdbm deduakms^ 
even though not ckdmed by the assessee?*, after “122 ITR 168 (AP—^FB)**, 
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add ,—special leave petition granted by the Supreme Court: (1983) 140 
ITR (St.) 5; CIT v Smt, Archam R. Dhamvatay, (1982) 136 ITR 355,. 
360 (Bom); Eastern Cold Storage Pr. Ltd. v CIT, (1983) 139 ITR 664 
(Cal); CIT v Maitoo Worsted Spng. d Wvjg. Mills, (1983) 139 im 1020 
(J & K); CIT V K. N. Oil Industries, (1983) 142 ITR 13 (MP). Also see, 
Parekh Bros, v CIT, (1984) 150 ITR 105 (Ker)’\ 

Page 858: section 29: 

At the beginning of paragraph titled '^Taxable profits to be determined 
on conimercial principlef*, add ,—^“Where there is no specific statutory pro¬ 
vision for a deduction in the computation of taxable business profits, it 
does not mean that the item goes without any deduction at all, but the 
question will have to be resolved on the basis of commercial accounting 
principles provided th^ do not go against the grain of the income-tax 
statute or the fiscal concept of business income [CIT v Sitalakshmi Mills 
Ltd., (1983) 141 ITR 415, 418 (Mad)].’*. 

Page 860: section 29: 

Lines 23-24 from top: Special leave petition has been dismissed by the 
Supreme Court [(1984) 145 ITR (St.) 6] against Allahabad decision in 
Indian Turpentines case [124 ITR 830 (All)]. 

Page 860: section 29: 

Before line 11 from bottom, add ,— 

“Loss falling under a specific head.—^Where under a specific provision of 
law, a loss arising from a particular transaction is to be regarded as a loss 
under a specific head other than business, such loss cannot be treated as a 
business loss for the purpose of assessment [see, CIT v Bhandari & Co., 
(1985) 152 ITR 687 (Mad)].”. 

Pages 860-861: section 29: 

At the end of paragraph titled “For edlowability, the trading loss must 
be retd and not merely notioncd\ add ,—^“Also see, CIT v In^at Overseas 
Bank, (1985) 151 ITR 446 (Mad).”. 

Pago 861: secd<n 29: 

In line 10 from top, after “100 ITR 79 (Bom)”, mW,— AdM. CIT v 
Madras Radiators and Pressings, (1984) 148 ITR 396 (Mad); CIT v Sri 
Jeya Jothi d Co., (1987) 164 ITR 318 (Mad)” [on the point of proper 
year of allowance]. 

Page 861: section 29: 

Lines 11-12 from top: The Supreme Court has granted a special leave 
petition [(1983) 143 ITR (St.) 65] against the Allahabad decision in 
Glass Miniatures case [130 IIR 41 (All)]. 
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Page 863: sectioa 29: 

After serial No. (11), dealing with cases of loss through highway robbery 
or by theft, add ,— 

“(12) CIT V P. y. Gore <fe Co., (1983) 143 HR 922 (Bom) [Cash kept 
in a bag was being taken to home for safe custody at night—^the bag fell 
from the scooter and was lost: held allowable].”. 

Page 866: section 29: 

At the end of serial No. (8), add ,—^“Also see, CIT v Sassoon /. David 
d Co., (1984) 146 ITR 390 (Bom).”. 

Pi^ 866: section 29: 

After serial No. (9) of illustrations about losses through embezzlement 
by employee or agent, add ,— 

“(10) CIT V Parmanand Makhan Lai, (1983) 142 ITR 800 (Pat) 
(Munim, who was sent with cash to outstation places for making purchases 
as also for making payment of outstanding dues, disappeared with cash— 
loss held allowable].”. 

Pages 867-868: sectirai 29: 

At the end of paragraphs titled “Lorr of security deposiC, add ,— 

“In Thackers H. P. & Co. v CIT [(1982) 134 ITR 21 (MP)], the loss 
incurred by the assessee on the forfeiture of the security deposit was held 
to be a trading loss because such security was given not for acquiring 
business but for the due performance of the, terms of the contract. 

Also see, CIT v Kishangarh Madira Sangh, (1987) 167 ITR 393 (Raj).”. 

Page 868: section 29: 

Before line 2 from bottom, add ,— 

“At the same time, unless the assessee writes off the deficiency in stock 
in the year of account, it cannot be treated as a loss in stock and deduction 
cannot be claimed to the extent of the -reserve created for that purpose 
{North Arced District Co-operative Supply and Marketing Society Ltd. v 
CIT, (1987) 165 ITR 623 (Mad)].”. 

Page 870: section 29: 

In line 5 from top, after “of some illegal activity.”, add, —^“Thus, any 
loss incurred due to confiscation for infraction of law is not allowable as a 
trading loss [5ri Satyanarayana Rice Mitt v CIT, (1985) 155- ITR 676 (AP). 
Also see, CIT v Mcddi Venkataratruun & Co. Pr. Ltd., (1983) 144 FIR 
373 (AP)].”. 

Pai^ 870: sectitm 29: 

At the md of paragraph titled **Losses of ittegai business*, add ,— 

“The Siq>reme Cknut decision in CIT v Piam Sbtgfh.{(1990) 124 FIR 
40 (SC)] has been followed In Vishnu Kumar Soni v CIT [(1985) 155 
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ITR 34 (MP)]; CIT v Ram Chander [(1986) 159 ITR 689 (Punj)]; 
C. Krishnedal Jain v CIT [(1987) 163 ITR 747 (Kam)]. Also see, 
Kanhaiya Lai v CIT, (1983) 143 ITR 55 (All).”. 

Pttge 870: section 29: 

Before line 5 from bottom, add ,— 

"Loss due to non-realisation of advances made by a commission agent 
to his principal [CIT v Abdul Razak di Co., (1982) 136 ITR 825 (Guj)] 
and loss due to non-realisation of advances made by the assessee to its 
subsidiaries [CIT v Gillanders Arbuthnot Co. Ltd., (1982) 138 ITR 
763 (Cal)l were held to be allowable,”. 

Page 872: section 29: 

After serial No. (5), dealing with illustrative cases on the allowability 
of loss incurred as sure^ or guarantor, add ,— 

“(6) The assessee, who was carrying on business of production of films, 
leasing out cinema theatre and film finance, guaranteed payment of a loan 
taken by another film producer. Loss incurred as such guarantor was held 
allowable as business loss [CIT v K. M. Mody, (1983) 141 ITR 903 
(Bom)]. 

(7) The assessee, a money-lender, furnished guarantee which was not a 
part of the assessee’s line of business or incidental to it. Held, loss not 
allowable [CIT v T. N. Krishnaswami, (1984) 150 ITR 365 (Mad)]. 

(8) The assessee guaranteed a loan. It was found by the Tribunal that 
the guarantee furnished by the assessee was not a normal business transac¬ 
tion of the assessee and the same had been furnished on extra-commercial 
considerations. Loss due to repayment of the loan so guaranteed was held 
not an allowable one [Rampooria Bros. Pr. Ltd. v CIT, (1987) 167 ITR 
859 (Cal)].”. 

Page 872: section 29: 

At the end of the paragraphs titled ‘‘Lojj by devaluation*', add, —“The 
said Punfab decision [127 ITR 608 (Punj)] has been followed in Groz- 
Beckert Saboo Ltd. v CIT [(1986) 160 ITR 743 (Punj)]. 

In the facts of the following cases, loss due to devaluation was held 
to be allowable as business loss:— 

(1) CIT V Samuel Osborn {India) Ltd., (1982) 135 ITR 699 (Cal). 

(2) Oil India Co. Ltd. v CIT, (1982) 137 ITR 156 (Cal). 

(3) CIT V International Combustion (/) Pr. Ltd., (1982)' 137 ITR 
184 (Cal). 

(4) Davidson of India Pr. Ltd. v CIT, (1983) 140 ITR 344 (Cal). 

(5) CIT V Vitre Engineering Co., (1984) 150 ITR 183 (Bom). 

(6) CIT V IBM World Trade Corporation, (1986) 161 ITR 673 
(Bom). 

(7) CIT V Lloyds Register of Shipping 'Kripmidh^, (1983) 15 Tax- 
man 210 (Bom). 
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On the other hand, in the facts of the following cases, the loss claimed 
due to devaluadon was held not allowable:— 

(1) Namdang Tea Co. Ltd. v CIT, (1982) 138 ITR 326 (Cal). 

(2) Vnion Carbide India Ltd. v CIT, (1987) 165 TTR 678 (Cal). 

In the facts of CIT v Invest Import [(1982) 137 tTR 310 (Cd)], the 

loss due to devaluation wEs held not incurred in the relevant previous year. 
Also see, CIT v U. B. S. Publishers Distributors, (1984) 147 ITR 114 
(All).”. 

Page 873: aection 29: 

After serial No. IS, dealing with cases where the loss on sale of shares, 
etc., was, on facts, held to be trading loss, add ,— 

”16. CIT V Bharai Luxmi Co. ltd., (1983) 142 ITR 624 (Cal). 

17. Patrudk & Co. Ltd. v CIT, (1986) 161 ITR 365 (SC), revening 
CIT V Patnaik A Co. Pr. Ltd., (1979) 117 ITR 388 (Ori). 

18. CIT V B. D. Goenka, (1984) 17 Taxman 350 (Mad).”. 

Page 874: section 29: 

Serial No. 10: The decision in CIT-v Patnaik & Co. Pr. Ltd [(1979) 
117 ITR 388 (Ori)] has been reversed in Patrudk & Co. Ltd. v CIT 
[(1986) 161 ITR 365 (SC)]. 

Page 874: section 29: 

After serial No. 12, dealing with cases where the loss on sale of shares, 
etc., was, on facts, held to be capital loss, add ,— 

“13. Sir Shadilal Sugar A General Mills Ltd. v CIT, (1981) 132 ITR 
666 (All). 

14. CIT V B. M. Bhandari, (1984) 145 ITR 312 (AP). 

15. CIT V M. Ramaswamy, (1985) 151 ITR 122 (Mad). 

16. South Asia Industries Pr. Ltd. v CIT, (1985) 155 ITR 392 (Del). 

17. CIT V Karam Chand Thapar A Sons Ltd., (1987) 166 ITR 636 
(Cal). 

Also see, T. D. Kumar A Bros. Pr. Ltd. v CIT [SLP (Ovil) No. 14048 
of 1983 [(1984) 146 ITR (St.) 187].”. 

Page 874: secOon 29: 

Before line 2 from bottom, add, — 

“In the facts of CIT v Sri Rtdagopal Transports-{Pvt.) Ltd. [(1983) 
144 ITR 573 (Mad)], the loss occasioned due to breach of contract was 
held to be one incidental to the assessee’s trade and, therefore, allowable as 
a business loss.”. 

Page 87S: aecOon 29: 

In the last line, after “112 ITR 890 (All)”, add,—”; CIT v Shaw Wdlace 
A Co. Ltd., (1983) U3 ITR 207 (Cal); CIT v Sasson J. David A Ho., 
(1984) 146 ITR 390 CBom); Fatehchand Moonat v Clf, (1984) 147 ITR 
43 (MP)”. , 
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Page 878: section 29t 

Before line 3 from bottom, add ^— 

“In the facts of the following cases, the loss was, on facts, held to be 
trading loss:— 

(1) C/r V Textool Co. Ltd., (1982) 135 ITR 200 (Mad) [premium 
forfeited on account of non-utilisation of import licences in their entirety]. 

(2) CIT V Lakshmi Mills Co. Ltd., (1982) 135 ITR 203 (Mad) [loss 
due to forfeiture of guarantee commission]. 

(3) CIT V Seshasayee Bros. Pr. Ltd., (1984) 146 ITR 322 (Mad) 
[payment made by the assessee under an agreement regarding sharing of 
managing agency commission to a firm after original partners in that firm 
ceased to be partners]. 

(4) CIT V Pure Ice Cream Co., (1984) 147 ITR 556 (Del), special leave 
petition dismissed by the Supreme Court: (1984) 148 ITR (St.) 65 (loss 
incurred due to breach of trust by the-broker through whom borrowings were 
made for business purposes]. 

(5) CIT V Churmilal Tak, (1986) 160 ITR 617 (Raj) [minimum 
quantity of a trading commodity agreed to be lifted—^shortfall agreed to 
lead to a sum to be paid—sum paid held business loss]. Also see, CIT v 
Shakur Ahmed Gafoor Khan, (1986) 24 Taxman 173 (Raj); CIT v Motilal 
ChunniM Bhanwarilal, (1987) Taxation 84(3)-95 (Raj). 

(6) CIT V Sohanlal Kunwar & Sons, (1987) 164 ITR 129 (Raj) [com¬ 
pensation paid by assessee for breach of contract without undertaking any 
business activity]. 

(7) CIT V Sri Jeya Jothi <fe Co., (1987) 164 ITR 318 (Mad) [loss 
held attributable to the money-lending business of the assessee]. 

Also see, CIT v Madras Auto Services Ltd.. (1985) 156 ITR 740 (Mad); 
CIT V Deccan Sugar & Abkhari <fe Co. Ltd., (1986) 157 ITR 467 (Mad); 
Macneill & Barry Ltd. v CIT, (1986) 158 ITR 374 (Cal). 

On the other hand, in the facts of the following cases, the loss was, 
on facts, held not to be trading loss:— 

(1) Cochin Mciabar Estates & Industries Ltd. v C Ag IT, (1982) 135 
ITR 536 (Ker) [loss on sale of capital assets like old machinery, tools, 
etc. Also see, Thirumbadi Rubber Co. Ltd. v C Ag IT, (1982) 135 ITR 
540 (Ker)]. 

(2) CIT V Kovur Textiles & Co., (1982) 136 ITR 61 (AP) [loss in¬ 
curred in the process of bidding for chit amount]. 

(3) Guiarat Minered Development Corporation Ltd. v CIT, (1983) 143 
ITR 822 (Ouj) [loss due to washing away of a bridge built as a capital 
asset].; 

^(4) QIT V Kasturi d Sons Ltd., (1985) 152 ITR 748 (Mad) [loss in- 
ciirred on sale itf spare parts, being capital assets]. 

(5) B. M. S. Pr. Ltd. v CIT, (1985) 153 FIR 758 (Mad), special 
leave petition dismissed by .the Supreme Cburt: (1986) 161 ITR (St.) 132 
lassessee-company managed by two groiq>s—<»ie group took over the com- 
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pany—amount outstanding against the other group written off and cl^- 
ed as a business loss—claim negatived]. 

(6) Popular Kuries Ltd. v CIT, (1986) 159 ITR 519 (Ker) [loss of 
a discontinued business]. 

(7) Madrmni Development Corporation Pr. Ltd. v C/T* (1986) 161 ITR 
165 (SC) [loss on sale of land which was purchased for implementing a 
filling up contract—land shown as fixed asset by assessee—^loss held capital 
loss], 

(8) CIT V Indian Corporation Ltd., (1986) 162 ITR 905 (Pat) [loss 
incurred on sale of Government bonds which were purchased in order to 
oblige someone in the Government]. 

Also see, Rayalaseema Mills Ltd. v CIT, (1985) 155 ITR 19 (AP); 
Maharajadhiraj Dr. Sir Kameshwar Singh of Dharbhanga v CIT, (1987) 62 
CTR (Pat) 212.”. 

Page 880: section 29: 

After line 2 from top, add ,— 

“In Jayantilal Kishorilal v CIT [(1985) 154 ITR 821 (MP)], in sup¬ 
port of his claim about loss in country liquor business, the assessee produced 
a certificate issued by the excise official regarding loss. Such certificate 
was not disputed by the department. It was held that the certificate con¬ 
stituted primary evidence regarding the loss. Therefore, the assessee had 
discharged the initial onus to prove the loss. 

In the facts of North A root District Cooperative Supply & Marketing 
Society Ltd. v CIT [(1987) 165 ITR 623 (Mad)], the Tribunal took the 
view that the assessee had not established that the loss had occurred during 
the accounting year. The High Court upheld that view.”. 

Page 881: section 30: 

After line 28 from top, add ,— 

“Where the Tribunal has found that a particular expenditure has been 
incurred on renewal of an asset, and not on its repair, such expenditure 
is not allowable under section 30(a) (/) [Gurrutrain Khanna & Sons v CIT, 
C1986) 159 ITR 231 (Del)].”. 

Page 881: section 30: 

Before line 16 from bottom, add ,— 

“Under section 30(a) (i)> a tenant is entitled to deduction of the amount 
spent on account of the cost of repairs to the premises when he has under¬ 
taken the cost of such repair even though the repairs may involve capital 
expenditure [Instalment Supply Pr. Ltd. v CIT, (1984) 149 ITR 52 (Del)]. 

In Allied Metal Products v CIT ((1982) 137 TTK 689 (Punj)], the 
assessee was a lessee. The stipulation in the lease deed was to keep* die 
building in good condition and get it udiite Ef least once a year. 

The assessee incurred expenditure on regain of roof wd overhauling of 
this premises. It was held that the amount so spmit on repairs was covered 
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by section 30(a) (i) in view of the statutixy provision in section 108(m) 
of the Transfer of Prc^rty Act, 1882, wherrando’ the lessee was bound 
to keep, and on the termination of the lease to restore, the property in as 
good a condition as it was at the time when he was put in possession 
even thouj^ there was no specific agreement undertaking to bear the cost 
of repairs of the leased premises.”. 

Page 889: section 31: 

After line 2 from top, add ,— 

“In CIT V Kothari Textiles Ltd. [(1987) 33 Taxman 31 (Mad)], the 
performance of a foreign machinery was defective and not to the satisfac¬ 
tion of the assessee. For removing defect, certain spare parts were supplied 
by the foreign supplier free of cost. The assessee had to incur expenditure 
relating to import duties, forwarding and clearing charges and also erection 
and incidental charges. It was held that such expenditure was allowable as 
‘current repairs’.”. 

Page 889: section 31: 

After line 24 from top, add ,— 

“In Addl. CIT v India United Mills Ltd [(1983) 141 ITR 399 (Bom)], 
the expenditure incurred on replacement of old worn out doors by fire¬ 
proof doors as per factory rules and on renewal of roof of bleaching house 
to get more light into the factory has been held to amount to be on ‘current 
repairs’.”. 

Page 890: section 31: 

At the end of line 14 from bottom, add, —“In Addl. CIT v Dyefs Stone 
Lime Co. Pr. Ltd [(1982) 136 ITR 8 (Del)], the expenditure incurred on 
replacement of red bricks by fire bricks or refractory bricks because of the 
shortage of red bricks has been held to be ‘current repairs’.”. 

I^ge 891:.section 31: 

After line 12 from top, add ,— 

“According to the Rajasthan High Court, expenditure on extensive re¬ 
pairs cannot be termed as on ‘current repairs’ [CIT v S. Zoraster & Co.r 
(1982) 133 ITR 559 (Raj)]. 

Similarly, in CIT v Noroth Oil Mills Co. Ltd [(1983) 140 ITR 173 
(Ker), special leave petition granted by the Supreme Court: (1985) 151 
ITR (St.) 14], a fishing boat was fitted with a 60 H. P. engine in place 
of a 40 H. P. engine. It was held that the expenditure incurred on replace¬ 
ment could not be allowed as on ‘current repairs’.”. 

Page 891: section 31: 

At the end of line 4 from bottom, add ,—^“In other words, the quantum 
(^ iexpenses is not .of mudi assistance in rucertaining vtihether the repairs 
are of current nature or not. It is the nature alterations, renovatiom, 

cap; IT v-7—12 
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repairs, etc., which is relevant [C/7 v SertdkdJa Glass Works Pr. Ltd., 
(1986) 157 IIK 584, 587 (Pat)]. In that case expenditure incurred on 
repairs and renovation of a furnace was held to be on ‘current repairs’. Also 
see, C/7 v Seraikella Glass Works Pr. Ltd., (1986) 159 ITR 677 (Pat).”. 

Page 893: section 31: 

At the end of line 15 from top, add ,—‘‘In C/7 v Salem Co-operative 
Spng. Mills Ltd [(1984) 148 ITR 176 (Mad)], expenditure incurred on 
replacement of conventional card clothing by metallic card clothing was 
held to be of revenue nature and allowable as on ‘repairs’.”. 

Page 904: section 32: 

Before the paragraph titled '"Relevant rules'”, add ,— 

‘‘Section 32 has also been amended by the Finance Act, 1983 (11 of 
1983). The effect of such amendments has been explained in a portion of 
circular No. 372, dated 8th December, 1983, which has been reproduced 
at pages li-lii of Vol. 4. Section 32 has further been amended by the 
Taxation Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 
of 1986), which has made sweeping changes. The scope and effect of these 
latter amendments to section 32 and other allied provisions have been 
elaborated in the following portion of the departmental circular No. 469, 
dated 23rd September, 1986, as under:— 

‘(«i) New provisions jor allowing depreciation in respect of blocks of 
assets. —6.1 In his Budget Speech for the year 1986-87, the Finance 
Minister had announced as under; 

“96. As promised in the Long-term Fiscal Policy Statement, I propose 
to introduce a system of allowing depreciation in respect of blocks of 
assets instead of the present system of depreciation' on individual assets. 
Simultaneously, I propose to rationalise the rate structure by reducing the 
number of rates as also by providing for depreciation at higher rates so 
as to ensure that more than 80 per cent, of the cost of the plant and 
machinery is written off in a period of 4 years or less. This will render 
replacement easier and help modernisation. Apart from those items which 
are eligible for 1(X) per cent, depreciation in the initial year itself, there 
are at present different rates for plant and machinery. I propose to have 
only two rates of depreciation at 33-1/3 per cent, and 50 per cent. Plant 
and machinery used as anti-pollution devices and those using indigenous 
know-how are proposed to be placed in a block carrying the higher rate 
of depreciation of 50 per cent. Buildings meant for low-paid employees of 
industrial undertakings will be entitled to depreciation at 20 per cent as 
against the general rate of 5 per cent, for residential buildings and 10 
per cent, for non-resldential buildings.”. 

64 Pursuant to the above announcement, amendments have been made 
to sections 2, 32, 32A, 34, 35, 38, 41, 43, 50, 55, 57, 59 and 155 of the 
Ihcqiae-tax Adi. 
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63 As meationed by the Economic Administration Reforms Commission 
(Report No. 12, para. 20), the existing system in this regard requires the 
calculation of depreciation in respect of each capital asset separately and 
not in respect of block of assets. This requires elaborate book>keeping and 
the process of checking by the assessing officer is time consuming. The 
neater differentiation in rat^, according to the date of purchase, the type 
of asset, the intensity of use, etc., the more disaggregated has to be the 
record-keeping. Moreover, the practice of granting the terminal allowance 
as per section 32(1)({7{) or taxing the balancing charge as per section 
41(2) of the Income-tax Act necessitate the keeping of records of depre¬ 
dation already availed of by each asset eligible for depreciation. In order 
to simplify the existing cumbersome provisions, the Amending Act has intro¬ 
duced’a system of allowing depreciation on block of assets. This will mean 
the calculation of lump sum amount of depreciation for the entire block 
of depreciable assets in each of the four classes of assets, namely, buildings, 
machinery, plant and furniture. 

6.4 The amendments relating to depreciation allowance are as follows :— 
(a) A “block of assets” as defined in the new clause (11) inserted in 
section 2 of the Income-tax Act means a group of assets falling 
within a dass of assets being buildings, machinery, plant and 
furniture in respect of which the same percentage of depreciation 
is prescribed. The necessary amendments to the Income-tax Rules 
prescribing the percentage of depreciation in regard to various 
blocks of assets will be madef accordingly which will be effective 
from 2-4-1987, i.e., for the assessment year 1988-89 and onwards. 
It is proposed that the assets which are eligible for 100 per cent, 
depreciation in the initial year itself will continue to get this 
benefit. In addition, there will be only two rates of depreciation 
presently proposed at 33-1/3 per cent, and 50 per cent, in respect 
of plant and machinery. Further, the buildings meant for low-paid 
employees of industrial undertakings will be entitled to depreda¬ 
tion at 20 per cent, as against the general rate of 5 per cent, for 
residential buildings and 10 per cent, for non-residential buildings. 
In view of these accelerated rates of depreciation, the extra shift 
allowance being allowed to some items of plant and machinery 
enumerated in Appenffix I to the Income-tax Rules will cease to 
be admissible when the new rates come into force. 

■(b) Under the existing provisions of section 32(1 )(i), depreciation 
in the case of ocean-going ships is allowed at such percentage on 
the actual cost thereof as may be prescribed. Since the ocean¬ 
going ships are also to be included in a block of assets, deprecia¬ 
tion will be allowable in regard to such ships not on the existing 


t The Income-tax (Third Amendment) Buies, 1987, makes such preseriptdona 
[see, (1987) 166 ITR (St.) 845-60]. 
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strught line method but on the reducing balance method, i.e., on 
the written down value of the block of the plant (» maduneiy 
comprising such ship. As a consequence, the provisions secXion 
32(1) (i) have been omitted by the Amending Act. 

(c) Section 32(1) (n) provides that depreciation will be allowed as a 
prescribed percentage of the written down value of buildings,, 
machinery, plant and furniture. The Amending Act has provided 
that in the case of any block of assets, depreciation will be allow¬ 
able at a prescribed percentage of the written down value thereof. 

(d) The provisions of clause (iia) in sub-section (1) of section 32 
had been inserted by the Finance (No. 2) Act, 1980, to provide 
for additibnal depreciation in respect of new plant or machinery 
installed before 1-4-1985 in certain cases. These provisions have 
lost their relevance as they were applicable for the limited period 
of the Sixth Five Year Plan. Hence, they have been omitted by 
the Amending Act. 

(e) The objective underlying the terminal adjustment is to ensure that 
the total depreciation in relation to any particular item of asset 
is limited to 100 per cent. This is achieved by the existing pro¬ 
visions of section 32(1)(»() allowing a deduction for the short¬ 
fall in the year of sale, etc. Conversely, section 41(2) of the 
Income-tax Act provides for taxing in the year of sale, etc., the 
excess depreciation allowed in the past. Because of the introduc¬ 
tion of the system of allowing depreciation on blocks of assets at 
enhanced rates, both these provisions have lost their relevance and 
hence they have been omitted by the Amending Act. Under the 
new system, the moneys payable in respect of assets sold, dis¬ 
carded, demolished or destroyed will be reduced from the written 
down value of the block. 

(/) Section 32(l)(iv) of the Income-tax Act provides for initial 
depreciation allowance in certain cases for one year in respect of 
buildings erected after 31-3-1961. Further, section 32(l)(v) of 
the Income-tax Act provides for initial depreciation allowance in 
certain other cases in respect of buildings erected after 31-3-1967. 
Since as per the Amending Act and Rules to be framed there¬ 
under, depreciation allowance is proposed to be allowed on block: 
of assets at enhanced rates, these special concessions in the form 
of initial depreciation allowance have been rendered unnecessary. 
Hence, these provisions have been omitted. 

(g) As per the existing provisions of section 32(1 )(vt) of the Income- 
tax Act, initial depreciation sdlowance is admissible in respect of 
ship or aircraft acquired or machinery or plant installed after 
31-5-1974 by certain industries for, inter aUa, construction, manu¬ 
facture or production of one or mme of the articles or things 
specified in the Nintii Schedule. Because of the reasons given in 
the preceding paragraph, and in tl«B interest ol sunpfidty, thie 
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provision has also beat rendered unnecessary and hence it has 
been omitted by the Amending Act Accordingly, the Ninth 
Schedule to the Income-tax Act has been omitted. 

{h) Section 32(1 A) of the Income-tax Act provides for depreciation 
allowance m respect of any addition, renovation or extension of or 
improvement to a building which an assessee does not own but 
in respect of which he holds a lease or other right of occupancy. 
As a result of the switchover to the block concept, this provision 
has been omitted. By the newly inserted Explanation 1 after the 
second proviso to section 32(1 )(w) of the Income-tax Act, it 
has been provided that depreciation will be allowed in respect of 
such a structure or work as if it is a building owned by the assessee. 

(i) The existing sub-sections (1) and (2) of section 34 of the Income- 
tax Act provide that the depreciation shall be allowed only if the 
prescribed particulars for the purposes of clauses (i) and (u) of 
section 32(1) of the Income-tax Act have been furnished in 
respect of the depreciable assets. Further, that the aggregate of 
all deductions in respect of depreciation shall not exceed the actual 
cost to the assessee in respect of such assets. By the Amending 
Act, these sub-sections have been deleted in view of the switch¬ 
over to the system of allowing depreciation on blocks of assets. 

(/■) The existing provisions of sub-sections (2) and (2A) of section 
41 of the Income-tax Act and the Explanation thereunder relating 
to balancing charge in respect of discarded assets have been 
omitted. Further, the existing Explanation below section 41(4) of 
the Income-tax Act has been substituted by another Explanation 
defining the expressions “moneys payable” and “sold”. The former 
shall include any insurance, salvage or compensation moneys pay¬ 
able in respect of a discarded asset. The latter expression shall 
include a transfer by way of exchange or a compulsory acquisition 
under any law but it will not include a transfer of an asset by the 
amalgamating company to the amalgamated company in a scheme 
of amalgamation. 

(,k) By an amendment to Explanation 1 to section 43 of the Income- 
tax Abt, it has been provided that where an asset is used for 
the purposes of business after it ceases to be used for sdentific 
research related to that business, the actual cost to the assessee 
for depreciation purposes shall be the actual cost to the assessee 
as reduced by any deduction allowed under section 35(1) (iv). 

(/) By an amendment to Explanation 2 to section 43(1) of the 
Income-tax Act, it has been provided that where an asset is acquir¬ 
ed by way of gift or inheritance, its actual cost shall be the actual 
cost to the previous owner as reduced in the first instance the 
ammmt of depreciation which has been allowed on sudi asset 
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in respect of any assessment year prior to the assessment .year 
1988-89, i.e.y the year of transition to the^ block system. The 
amount so arrived at shall be furth^ reduced by the depreciation 
that would have been allowable to the assessee for the assessment 
year 1988-89 and subsequent years, as if the a»et was the only 
asset in the relevant block on which depreciation is allowable. 

(m) The existing provisions of section 43(6) of the Income-tax Act 
define the expression “written down value*’. In this sub-section,, 
after the proviso, a new sub-clause (c) has been inserted by the 
Amending Act to define the written down, value in the context 
of the block system. In the case of a block of assets in regard to 
the assessment year 1988-89, being the year of transition to the 
system of depreciation allowance on block of assets, the written 
down value shall be arrived at in the following manner:— 

(/) The aggregate of the written down value of all the assets fall¬ 
ing within that block at the beginning of the previous year 
shall first be calculated. 

(«) The aggregate of the written down value arrived at as above, 
shall be increased by the actual cost of any asset falling in 
that block which was acquired by the assessee during the pre¬ 
vious year. 

(Hi) The sum so arrived at shall be reduced by the moneys receiv¬ 
able by the assessee together with the amount of the scrap 
value in regard to any asset falling within that block which 
is sold, di^arded, demolished or destroyed during the pre¬ 
vious year. 

(n) The written down value of any asset in relation to the asse.ssment 
year 1989-90, and any subsequent assessment year shall be worked 
out as under in accordance with the newly inserted section 
43(6) (c):— 

(/) The written down value of the block of assets in the imme¬ 
diately preceding previous year, shall be reduced by the 
depreciation actually allowed in respect of the block of assets 
in relation to the said preceding previous year. 

(n) The spm arrived at as above shall be increased by the actual 
cost of any asset falling within that block which is acquired 
by the assessee during the previous year. 

(Ill) The sum so arrived at shall be reduced by the sale proceeds 
and other amounts receivable by the assessee in regard to 
any asset falling within that block is sold, discarded, 
demolished or desmiyed dining that previoos year. 

(o) Uadnr the new system,' the written down value of any block of 
assehi may be reduced to nil for any of the following reasons:-— 
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(A) The moneys receivable by the assessee in regard to the assets 
sold or otherwise transferred during the previous year together 
with the amount of scri^ value may exceed the written down 
value at the beginning of the year as increased by the actual 
cost of any new asset acquired, or 

(B) All the assets in the relevant block may be transferred during 
the year. 

Section 50 of the Income-tax Act prescribing the manner in which the 
cost of acquisition in the case of depreciable assets may be computed for 
the purposes of determining the capital gains has been substituted by new 
provisions by the Amending Act to take care of both the above situations. 
The particulars of these provisions, overriding section 2(42A) of the 
Income-tax Act, are as under:— ^ 

(A) The newly substituted section 50(1) provides that in a case where 
any block of assets does not cease to exist but the full value of the 
consideration received or accruing as a result of the transfer of 
the depreciable assets by the assessee during the previous year 
exceeds the aggregate of the following amounts, namely:— 

(/) expenditure incurred wholly or exclusively in connection with 
such transfer or transfers; 

(ii) the written down value of the block of assets at the beginning 
of the previous year; and 

(lif) the actual cost of any asset falling within the block of assets 
acquired during the previous year, 
such excess shall be deemed to be short-term capital gains. 

(B) The newly substituted section 50(2) of the Income-tax Act deals 
with the cases where any block of assets ceases to exist for the 
reason that all the assets in that block are transferred during the 
previous year. In such a case, the cost of acquisition of the block 
of assets shall be the written down value of the block at the begin¬ 
ning of the previous year as increased by the actual cost of any 
asset falling within that block acquired by the assessee during the 
previous year. The income from such transfer or transfers shall 
be deemed to be short-term capital gains. 

(C) Amendments of a consequential nature have been made to clause 
(1) to the Explanation to section 32A(2), clauses (iv) and (v) 
of section 35(2), clause (c) of section 35(2B), section 38(2), 
section 55(1), section 57(/0, sub-sections (2) and (3) and the 
Explanation to section 59 and the Explanation to section 155(4A) 
of the Income-tax Act. 

6,5 The following examples illustrate as to how the amended provisions 
relating to allowance of depreciation will be applied:— 

■ Example 7.—Suppose a company “X” has financial year as its account¬ 
ing year and has three items of plant and machinery in respect of which 
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the prescribed percentage of depredation for the ass^ment year 1987-88 
is the general rate of fifteen per cent. Further that for the assessment year 
1987-88, the written down value of these items of plant and machinery 
before allowing depreciation for that year was as follows: 



Rs. 

Item 1 

1,50,000 

Item 2 

2,00,000 

Item 3 

3,00,000 


Total 6,50,000 


The depreciation that will be allowable in respect of these items for the 
assessment year 1987-8f8 as also the written down value of these items at 
the beginning of the assessment year 1988-89 will be as follows:— 



Depreciation 

WDV at the begin- 
■ning of the assess¬ 
ment year 1988-89 


Rs. 

Rs. 

Item 1 

22,500.00 

1,27,500.00 

Item 2 

30,000.00 

1,70,000.00 

Item 3 

45,000.00 

2,55,000.00 

Aggregate WDV at the beginning of the 


assessment year 1988-89 


5,52,500.00 


Since the items of plant and machinery which currently qualify for depre¬ 
ciation at the rate of 15 per cent, are proposed to be classified into a block 
of assets which will be entitled to depreciation at the rate of 33-1/3, per 
cent, for the assessment year 1988-89 and subsequent years, in this example 
the aggregate written down value of the block of assets at the beginning 
of the previous year will be Rs. 5,52,500. Presuming that during the financial 
year 1987-88, the assessee sold item I for a consideration of Rs. 2,00,000 
and bought a new item (item 4) falling in the same block of assets during 
the said financial year for a consideration of Rs. 2,50,000, the depreciation 
to be allowed in respect of the assessment year 1988-89 will be as follows: 

Rs. 

(i) Aggregate WDV of the block at the beginning of 

the previous year 5,52,500 

(it) The actual cost of the new asset acquired during 

the previous year 2,50,000 


8^02,500 
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(lii) Less'. Sale proceeds in respect of the assets sold 2,00,000 

WDV of the block for the assessment year 1988-89 6,02,000 

Depreciation for the. assessment year 1988-89 at 

33-1/3% of Rs. 6,02,000. 2,00,667 

WDV for the assessment year 1989-90 4,01,333 


Example 11 .—^Presuming that in the case of company ‘X’ referred to in 
Example I, for the financial year 1988-89 (assessment year 1989-90):— 

(i) Items 2 and 3 of the machinery were sold for the consideration of 
Rs. 5,00,000; 

(u) expenditure wholly and exclusively relating to the sale amounted 
to Rs. 5,000; and 

(«i) a new item (5) falling in the same block was purchased for 
Rs. 25,000. 

In this case, the new provisions of section 50( 1) of the Income-tax Act 
will apply as follows:— 

Rs. 

WDV of the block at the beginning of the year 4,01,333.00 
Add Actual cost of new assets acquired 25,000.00 

4,26,333.00 

Add Expenses incurred wholly and exclusively 

for sale 5,000.00 

4,31,333.00 

Sale proceeds received in regard to assets sold 5,00,000.00 

Hence the deemed short-term capital gain will be equal to Rs. 68,667.00 
(5,00,000.00—4,31,333) 

Example HI .—Suppose that in the case of the company ‘Y’ having finan¬ 
cial year 1988-89 as the previous year relevant to the assessment year 
1989-90, the WDV of a block of assets consisting of factory buildings is 
Rs. 10,00,000 at the beginning of the financial year 1988-89 (i.e., WDV 
for the financial year 1987-88 less depreciation allowed in respect of the 
said financial year). This company acquires a godown in May, 1988, for 
I^. 2,00,000 and then sells the factory building and the godown in December 
for Rs. 9,00,000. If there is no asset left in the relevant block at the end 
of the year, the new provisions of section 50(2) of the Income-tax Act 
will apj^y as follows: 
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WDV at the beg^ning of the year 10,00,000 

Actual cost of new asset acquired 2,00,000 


12 , 00,000 

Less Sale proceeds received in respect of al! the 

assets from that block sold during the year 9,00,000 


Loss deemed to be short-term capital loss under 

section 50(2) 3,00,000 


6.6 The above amendments to sections 2, 32, 32A, 34, 35, 38, 41, 43, 
50, 55, 57, 59 and 155 of the Income- tax Act shall come into force with 
effect from the 1st April, 1988, and will, accordingly, apply to the assess¬ 
ment year 1988-89 and subsequent years.’.”. 

Page 904: section 32: 

For the paragraph titled “Relevant rules'*, substitute ,— 

“Relevant rules.—^Upto assessment year 1987-88, rules 5 and 5AA[see 
pages 5438-39 and 5440-41 of Vol. 6] and Part I and II of Appendix 1 
[see pages 5551-61 of Vol. 6] to the Income-tax Rules, 1962, are relevant 
to section 32. 

For and from assessment year 1988-89, rule 5 [see (1987) 165 ITR 
(St.) 345-6]-and Appendix I [see, 165 ITR (St.) 346-50] to the Inrome- 
tax Rules, 1962, are relevant to the amended section 32.”. 

Page 907: section 32: 

In line 11 from bottom, after “126 ITR 347 (Mad)”, add,—“special 
leave petition dismissed by the Supreme Court: (1984) 147 ITR (St.) 4; 
CIT V Motor Industries Co. Ltd., (1986) 158 ITR 734 (Kam)” [holding 
that a canteen building located within the factory premises should be re¬ 
garded as a part of the factory building]. 

Pages 907-908: section 32: 

At the end of paragraphs titled 'Factory building*, add ,— 

“Roads, fences and culverts within the factory compound [Indian 
Aluminium Co. Ltd. v CIT, (1983) 140 ITR 114 (Cal); CIT v Oil India 
Ltd., (1983) 143 ITR 848 (Cal); CIT v Sandvik Asia Ltd., (1983) 144 
ITR 585 (Bom)] or administrative buildings, compound walls, workers 
gate, etc. [CIT v Standard Motor Products of India Ltd., (1983) 142 ITR 
877 (Mad)] or roads and fencing in factory premises [CIT v Boroal 
Glass Works lAd., (1986) 161 ITR 286 (Bom). Also see, CIT v McGaw 
Ravindra Laboratories (India) Ltd., (1981) 132 ITR 401 (Guj)] do con¬ 
stitute factory buildmg. 

But according to the Kuala High Court in CIT v Petiyar Chemicals 
Ltd. [(1987) 164 ITR 174 (Ker)], ordinarily, roadi are not understood 
as buildings. There may, howevu, be exceptional roads such as a viaduct 
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or a like structure of a permanent character involving such a degree of 
construction and expenses as to be approximated to a building. 

In CIT V Cheran Transport Corporation Ltd [(1986) 160 ITR 630« 
(Mad)], buildings located in bus terminus and used for parking vehicles and 
carrying out minor r^airs were treated as workshops or factories.’*. 

Page 908: section 32: 

After serial No. (4) under the heading “These were held to constitute 
*building^ ”, add ,— 

“(S) Road providing access to the race course and other buildings within 
the compound [CIT v Bangalore Turf Club Ltd., (1984) 150 ITR 23 
(Kam)]. 

(6) Roads, drains and culverts within the factory compound (0:7 India 
Ltd. V CIT, (1986) 159 ITR 151 (Cal)]. 

(7) Approach road to a factory [Kcdra District Co-operative Milk 
Producers^ Union Ltd. v CIT, (1986) 162 ITR 496 (Guj)]. 

It may be noted that according to Note 1 below the Table of rates at 
which depreciation is admissible, constituting part of Appendix I to the 
Income-tax Rules, 1962, operative for and from assessment year 1988-89, 
buildings include roads, bridges, culverts, wells and tube-wells.”. 

Pi^ 908: section 32: 

At the end of the paragraph titled “Part of building^*, add ,— 

“In CIT V Indian Smelting and Refining Co. Ltd [(1987) 63 CTR (Bomy 
333], it has been held that the word ‘building’ would also incifide an addition 
to a building and in that view of the matter, the assessee was held entitled 
to initial depreciation on the cost of additional floor constructed on the 
existing building.”. 

Page 911: section 32: 

After line 8 from top, add ,— 

“Plant will include any article or object fixed or movable, live or dead,, 
used by a businessman for carrying on his business and it is not necessarily 
confin^ to an apparatus which is used for mechanical operations or pro- 
ces':es or is employed in mechanical or industrial business. However, in 
order to qualify as plant, the article must have some degree of durability. 
The test to be applied for such determination is: Does the article fulM 
the function of a plant in the assessee’s trading activity? Is it a tool of 
his trade with which he carries on his business? U answer is in the affirma-; 
tive, it will be a ‘plant’ [Scientifk Engineering House Pr. Ltd. v CIT, (1986) 
157 ITR 86, 96 (SC)].”. 

Page 912: section 32: 

At the end of footnote No. 13, add, —^“The Daphne's case ha:i been over¬ 
ruled in Munby v Furlong, (1977) 2 All ER 953 (CA)=(1977) 50 TC 
491 (CA). Daphntfs case has also been r^erred to at page 914; serial 
No. 3.”. 
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Page 912: secthm 32: 

In the last line of footnote No. 19, for “126 ITR 197”, read, “126 
ITR 196”. 

Page 913: section 32: 

On the point, what is, and what is not “plant”, after serial No. S, add ,— 
“6. CIT V McGaw Ravindra Laboratories (India) Ltd., (1981) 132 
ITR 401 (Guj).”. 

Page 914: section 32: 

At the end of serial No. 4, add ,—“Also see, CIT v Dev Jaimehi Ice dc 
Cold Storage, (1985) 156 ITR 825 (All) [holding that fibre glass used in 
the construction of a freezing chamber constitutes integral part of the cold 
storage].”. 

Page 914: section 32: 

At the end of serial No. 17, add, —“Also see. Syndicate Bank v CIT, 
(1984) 150 ITR 198 (Kam).”. 

Page 915: section 32: 

In the last line of serial No. 22, after “129 ITR 499 (Mad)”, add ,— 
“, special leave petition granted by the Supreifie Court; (1983) 144 ITR 
(St.) 12; Scientific Engineering House Pr. Ltd. v CIT, (1986) 157 ITR 
86 (SC); Catalysts & Chemicals India (West Asia) Ltd. v CIT, (1982) 137 
ITR 110 (Ker); Scientific Engineering House Pr. Ltd. v CIT, (1984) 148 
ITR 171 (AP); CIT v Sudarshan Chemical Industries Pr. Ltd., (1986) 159 
ITR 629 (Bom); CIT v Polyformalin Pr. Ltd., (1986) 161 ITR 36 (Ker). 
Also see, CIT v Pioneer Equipment Co. Ltd., SLP (Civil) No. 11402 of 
1980: (1983) 142 ITR (St.) 7 (SC); CIT v Shamsher Sterling Cable 
Corporation Ltd., SLP (Civil) Nos. 161-163 of 1981; (1983) 143 ITR 
(St.) 59 (SC); CIT v Elecon Engg. Co. Ltd., (1987) 166 ITR 66 (SC), 
affinning, CIT v Elecon Engg. Co. Ltd., (1974) 96 ITR 672 (Guj)” [hold¬ 
ing that drawings, patterns, etc., acquired from a foreign collaborator are 
‘plant’]. 

Page 915: section 32: 

In the third line of serial No. 23, after “117 ITR 68 (AP)”, add ,— 
“; CIT v Warner Hindusthan Ltd., (1986) 160 IIR 217 (AP)”. 

Page 915: section 32: 

After serial No. 23, dealing with cases wherein the asset was held to 
be plant in relation to the business carried on by the assessee concerned, 
iw/d,— 

“24. Loose tools and implements [CiT y Saraswati Industrud Syndi¬ 
cate Ud., (1982) 136 ITR 366, 377-8 (Punj)]. 

25. Air-ccmditioners and electric Ians installed in the ofiSce premises 
[CIT V Tarun Commercial Mills Ltd., (1985) 151 FIR 75 
(Gttj)].”. 
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Page 915: se^o 32 l 

After serial No. 6 under the heading ^*These were held not to constitute 
*planf*\ add,-^ 

“7. Roads within a factory [CIT v McGaw Ravindra Laboratories 
{India) Ltd., (1981) 132 ITR 401 (Guj); CIT v Sandvik Asia 
Ltd., (1983) 144 ITR 585 (Bom)] or approach roads to a 
factory [Kaira District Co-operative Milk Producer^ Union Ltd. 
V CIT, (1986) 162 ITR 496 (Guj)]. Also see, Indore Municipal 
Corporation v CIT, (1981) 132 ITR 540 (MP), special leave 
petition granted by the Supreme Court: (1983) 143 ITR (St.) 
62. Contra: CIT v Coromandel Fertilisers Ltd., (1985) 156 ITR 
283 (AP), holding that the roads within the factory premises did 
constitute plant. 

8. Building wherein machinery and plant for the manufacture of 
saccharine and other chemicals were installed [R. C. Chemical 
Industries v CIT, (1982) 134 ITR 330 (Del) dealing with the 
principle when a building may be treated as a plant].”. 

Page 916: sectiim 32: 

In the last line, after “103 ITR 455 (Del)”, add,— Addl. CIT v 
Hindustan Cold Storage & Refrigeration, (1983) 15 Taxman 448 (Del); 
Addl. CIT v Mercury General Corporation Pr. Ltd., (1982) 133 ITR 525 
(Del); CIT v Tamil Nadu Agro Industries Corporation Ltd., (1987) 163 
ITR 61 (Mad)”. 

Page 917: section 32: 

At the end of line 20 from top, add, —“Similarly, in CIT v Steelcrete 
Pr. Ltd. [(1983) 142 ITR 45 (Cal)], the assessee secured a Government 
contract. In order to execute that contract, special type of machinery was 
imported by the Government and payments therefor were made by the 
Government. Such machinery was used by the assessee and the total cost 
of such machinery was recovered by the Government through deduction 
from the assessee’s bills. The assessee had shown the machinery as an asset 
belonging to it in its balance sheet. It was held that the assessee was the 
‘owner’ of the machinery and was entitled to depreciation thereon. 

In the facts of the foUowing cases, the assessee was held to be the owner 
of the asset concerned:— 

(1) CIT V Salkia Transport Associates, (1983) 143 ITR 39 (Cal) [buses 
taken on hire had to be replaced by the assessee at its own cost by new 
buses which were rostered in the name of the original owner]. 

(2) CIT V Sahean Steel & Press Works Ltd., (1987) 32 Taxman 96 
(AP) {buUding purchased by the assessee and used for business purposes, 
although no registered deed was executed by the vendor during the relevant 
accounting year]. Also see, CIT v Shahney Steel and Press Works (P.) Ltd., 
(W87) 165 ITR 399 (AP).*** 
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Page 917: section 32: 

Uncs 5 and 6 of the paragraph titled **Fractional ownership not sufficient”: 
The decision in Seth Banarsi Das Gupta v CIT [(1971) 81 ITR 170 (All)] 
has been afiirnied in Seth Banarsi Doss Gupta v CIT [(1987) 166 ITR 
783, 787 (SC)). 

I^e 917: section 32: 

In lines 14 and 13 from bottom, after “127 ITR 29 (Raj)”, add,—”, 
special leave petition dismissed by the Supreme Court: (1983) 142 ITR 
(St.) 6‘,AddL CIT y Amber Corporation, (1984) Taxation 74(3)-89 (Raj); 
CIT V Royal Amber Resorts, (1987) 61 CTR (Raj) 192”. 

Page 918: section 32: 

After line 2 from top, add,<-^ 

“In Addl. CIT V Manjeet Engineering Industries [(1985) 154 ITR 509 
(Del)], one of the partners of the assessee-firm brought in a building as 
contribution towards his share of capital in the firm. No registered deed 
was executed. The building was used for firm’s business. It was held that 
the firm became the owner of the building and was entitled to depreciation 
in respect thereof.”. 

Page 918: section 32: 

At the end of line 5 from bottom, add, —“In the facts of Chaganlal 
Automobiles v CIT [(1985) 156 ITR 58 (Raj)], on the construction of 
the relevant hire purchase agreement, it was held that the assessee did not 
become the owner of the machinery during the relevant year because the 
full price of the machinery was not paid within the stipulated time.”. 

Page 919: section 32: 

Before line 6 from the bottom, add ,— 

“The above view was re-iterated by the Bomd in its circular dated 26th 
June, 1959 [see, page 1005 of Vol. 1] and its instructions issued in 
November, 1962, and again on 15th July, 1963. In that view of the matter, 
the Tribunal was held legally correct in directing the Income-tax Office 
to follow such instructions [Addl. CIT v General Industries Corporation, 
(1985) 155 ITR 430 (Del)].”. 

Page 920: section 32: 

At the end of line 3 from top, add, —^“The prewisions of section 32(1 A) 
are confined to buildings only and do not extend to i^mit, machinery and 
furniture [CIT v Salkia Transport Associate, (1983) 143 TTR 39 (Cal)]. 
Section 32(1 A) cannot be ctmstrued so as to raise a presumption that 
uiiatever the lessee has spent by way of rmovation or improvement to the 
butlding taken oh lease should always be regarded as a capital expenditure 
[CIT V Rex Talkies, (1984) 148 ITR 560 (Kam)]. 
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It may be noted that section 32(1 A) has been omitted, with effect from 
1st Apiil, 1988, by the Taxation Laws (Amendment and Miscellaneous 
Provisions) Act, 1986 (46 of 1986). At the same time, similar provisions 
have been enacted in the newly inserted Explanation 1 to section 32(1), 
with effect from 1st April, 1988, by the said Act 46 of 1986.”. 

Page 920: section 32: 

In line 11 from top, after “117 ITR 251 (All)”, odd,— CIT v Alpana 
Talkies, (1983) 139 ITR 1055 (Bom)” [holding that the assessee-lessee 
could be treated as owner, for the duration of the lease period, of the super¬ 
structure built by him on the land taken on lease]. 

Page 920: section 32: 

After line 11 from top, odd,— 

“In the facts of CIT v O. P. Monga [(1986) 162 ITR 224 (Bom)], it 
was held that the assessee-lessee did not become the owner of the demised 
property because all the terms of the lease agreement in that regard were 
not fulfilled during the relevant previous year. 

In Golcha Properties (P.) Ltd. v CIT [(1987) 166 ITR 259 (Raj)], 
the assessee entered into an agreement with a third person, whereunder the 
assessee was to complete the construction of the cinema building already 
undertaken by the third party and which had remained incomplete for want 
of finances. The agreement further provided that the assessee could be 
entitled to manage the cinema theatre for a period of 20 years on the terms 
and conditions contained therein after which the entire immovable property 
along with the plant, machinery, etc., fitted therein would revert to the 
third party. The assessee claimed depreciation in respect of the cinema 
theatre for the assessment year 1966-67. It was held that the assessee was 
not entitled to depreciation under section 32(1) as that section applies 
only to an absolute owner.”. 

Page 921: section 32: 

Before the paragraph titled ''User also for unremunerative business^", 
add ,— 

“For claiming depreciation, the emphasis is on the user of the depre¬ 
ciable asset in the business of the assessee. There must be actual, effective 
and real user in the commercial sense and the user must be so linked with 
the business that it can be said that there is an immediate nexus between 
the user and the business, i.e., the real business of the assessee. In that 
view of the matter, in the case of a manufacturing business, a building 
cannot be said to have been used by the assessee for the purposes of its 
business on mere installation of machinery therein [CIT v Suhrid Geigy Ltd., 
(1982) 133 ITR 884 (Guj)]. 

On the point of user of the depreciable asset for the purposes of the 
business of the assessee, reference may also be made to New Bank of IruUa 
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Ltd. V C/r, (1983) 140 ITR 132 (Del); CIT v O. P. Khanna & Sons, 
(1983) 140 rm 558 (Punj); Punfab National Bank Ltd. v C/r. (1983) 
141 rm 886 (Del). 

In the facts of All Saints Church v CIT ((1984) 145 im 786 (Kam)], 
the activities of the church were held amounting to a vocation and the 
church building was held entitled to depreciation.*’. 

Page 923; section 32; 

Lines 15-18 from top: It may be noted that the limit of Rs. 750 in 
the first proviso to section 32(1 )(u) has been raised to Rs. 5,000 with 
effect from 1st April, 1984, i.e., for and from assessment year 1984-85. 
The provisions of the said first proviso were considered in CIT v Tamil 
Murasu Publishers Pr. Ltd., (1986) 55 CTR (Mad) 447. 

Page 923; section 32; 

At the end of paragraphs titled “Basis for allowance”, add ,— 

“Where there is a change in the constitution of a firm and the case is 
covered under section 187(2) (a), the reconstituted firm continues to be 
the same assessable entity and is entitled to claim depreciation on depre¬ 
ciable assets only on the written down value thereof and not on any other 
value put on by the reconstituted firm [CIT v Alagappa Cotton Mills, (1984) 
149 im 640 (Mad)]. 

In the facts of Ugar Sugar Works Ltd. v State of Karnataka [(1985) 155 
im 39 (Karn)], the depreciation was held not allowable because of the 
absence of any evidence regarding incurring expenditure on cost of the 
asset concerned. 

In the facts of Saraya Engineering Works v CIT [(1987) Taxation 
84(3)-202 (All)], the assessee was held not entitled to depreciation sepa¬ 
rately because the depreciation was considered in estimating the income 
from the contract work undertaken by the assessee. 

Assets valued in foreign currency.—Where assets are shown in foreign 
currency, these should be converted, as on the date of purchase, into equi¬ 
valent rupee valuer as per the exchange rate prevailing on the date of 
purchase concerned. The depreciation and written down value is to be 
ascertained uxordingly [see, Calcutta Electric Supply Corporation Ltd. v 
Addl. CIT, (1982) 136 im 777 (Cal)]. 

Law applkable.— Fca: allowance of depreciation, the law and the rate 
whidi are prevalent on the 1st day of the assessment year are relevant 
[Burrakur Coal Co. Ltd. v CIT, (1982) 135 ITR 804 (Cal)]. 

No reopeufaig if all rdevant facts and required to be given have 

been i^ea by the assessee.^—^Where all the material facts and figures re- 
qtiim} for the purpose have been given by the assessee, it is the duty of 
the ^ome-tax Officer to allow the correct figure of depredation. Where, 
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however, there is some excess allowance through miscalculation, etc., it 
cannot be corrected through reassessment proceedings under section 147(a) 
(see, Shree Btmsidhar Spng. & Wvg. Mills Pr. Ltd. v /JO, (1980) 125 
ITR 537 (Guj)]. However, if the circumstances can attract section 154 Qr 
section 147(h); the correct allowance can be effected through such 
proceedings.'^ 

Page 925: section 32: 

After line 20 from top, add ,— 

“It is pertinent to note that no initial depreciation under sections 
32(l)(iv), 32(l)(v) or 32(l)(v/); no normal depreciation under section 
32(l)(i) or 32(lA)(i); or no additional depreciation under section 32(1) 
(iia) shall be allowable, for and from assessment year 1988-89 as a result 
of the amendments made in that regard by the Taxation Laws (Amendment 
and Miscellaneous Provisions) Act, 1986 (46 of 1986).”. 

Page 926: section 32(l)0v): 

Before line 5 from bottom, add ,— 

“Unlike the provisions of section 10(2) (vi) of the 1922 Act in rela¬ 
tion to allowance of initial depreciation, for granting initial depreciation 
under section 32(1) (tv) of the 1961 Act, the date of commencement of 
the erection of the building concerned is not relevant. Under the 1961 Act 
provisions, only the date of completion of the erection of the building is 
material, viz., it must have been completed after 31st March, 1961 [Addl. 
CIT V Indian Copper Corporation Ltd., (1985) 155 ITR 529 (Pat); CIT 
V Indian Copper Corporation Ltd., (1986) 161 ITR 327, 335 (Pat)]. 

In CIT V Bharat Earth Movers Ltd [(1985) 156 ITR 269 (Kam)], the 
assessee claimed initial depreciation under section 32(l)(iv) in respect 
of the co-operative stores building, which was constructed for the benefit 
of the employees, on the ground that it was a canteen. It was held that 
the building was not a canteen and therefore no initial depreciation was 
allowable.”. 

Page 932: section 32(l)(vi): 

At the end of the page, add ,— 

“In CIT v Senapathy Whiteley Lid [(1986) 158 ITR 181 (Kam)], &e 
assessee was a manufacturer of insulation boards which were used only in 
electrical industry. It was held that the assessee was a manufacturer of *paper* 
within tile meaning of itrai 18 of Sdiedule DC and was eligible for initial 
depredation.”. 

Page 933: section 32: 

At the end of paragraph titled “Ships of foreign shipping companies 
employed in Indian trade“, add ,— 

“In the facts of CIT v East Asiadc Co. Ltd [(1984) 148 ITR 124 (Cal)], 
the assessee, a non-resident, was held entitied to claim c^nedation allow- 

cnp: IT v-7—13 
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ance under rule S dE the Income-tax Rules, 1962, even in respect of diips 
wliidi had formed part the assessee*s fleet for more than 20 years. 
see, C/7 v Swedish East Asia Co. Ltd.^ (1981) 127 ITR 148 (Cal).**. 

Fage 936: sectimi 32: 

Before the paragraph titled “Oi:casion*\ add ,— 

“An assessee is entitled to extra shift depreciation allowance in respect 
of such machinery which worked extra shift even thou^ other machinery 
did not so work [CIT v Khodiyar Pottery Works, (1986) 158 ITR 69 
(Guj), special leave petition dismissed by the Supreme C^urt: (1984) ISO 
ITR (St.) 77]. Also see, Travancore Electro-Chemicalj Industries Ltd. v 
CIT, S.L.P. (Civil) No. 15449 of 1985: (1986) 159 ITR (St.) 107 (SC); 
South India Viscose Ltd. v CIT, (1982) 135 ITR 206 (Mad); CIT v South 
India Viscose Ltd., (1987) 163 ITR 674 (Mad). 

In CIT V Punalur Paper Mills Ltd [(1987) 64 CTR (Ker) 211], the 
assessee was held entitled, in view of the circular of the Board bearing 
F. No. 10/83/63-ITA(II), dated 28th September, 1970, to extra^hift depre¬ 
ciation allowance in respect of entire machinery and not only in respect of 
such machinery which worked during the relevant previous year. 

On the point of extra shift allowance, reference may also be made to 
CIT V Sun-N-Sand Hotel [SLP (avil) Nos. 7635-7636 of 1981: (1986) 
161 ITR (St.) 131]; CIT v Phdton Sugar Works Ltd [(1986) 162 ITR 
622 (Bom)].”. 

Page 938: section 32: 

In line 22 from top, after “(1976) Tax LR 472 (Cal)**, odd,—“; CIT 
V Saraswati Industrial Syndicate Ltd., (1982) 136 IIR 366, 376 (Punj)** 
[holding that extra shift allowance is to be allowed on the basis of the 
number of days for which a particular machinery has worked extra shift]. 

Page 939: section 32: 

At the end of the paragraph titled “V. Extra depreciation allowance for 
approved hotels', add ,— 

“On the point of approval of hotels, reference may be made to circular 
No. 383, dated 22nd June, 1984, reproduced at (1984) 148 ITR (St.) 
13-15.”. 


Page 941: sectkm 32: 

Lines 9 and 10 from top: The Supreme Court has granted ‘special leave 
petition [see, (1984) 146 ITR (St.) 184] against the Madras decision in 
Sohadevan^s case [(1980) 123 ITR -820 (Mad)]. 

Page 942: sectfon 32: 

After line 8 from top, add ,— 

“On the point <A rates of normal depreciation in respect of certain assets, 
ref<;i^ce .may also be made to the .following csoes:— 
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(1) AddL CIT V Distillers Trading Corporation Ltd., (1982) 137 ITR 
894 (Del) {mineral oil concern]. 

(2) Iru^Uan Aluminium Co. Ltd. v CIT, (1983) 140 ITR 114 (C^) 
[water storage tank in an aluminium factory]. 

(3) ClT V Indian Metal & Metallurgical Corporation, (1983) 141 
ITR 40 (Mad) [partitions and false ceiling in case of a cinema 
theatre]. 

(4) Gujarat Smcdl Scale Industries Corporation Ltd. v CIT, (1983) 
142 ITR 35 (Guj) [tools, dies, jigs and fixtures]. 

(5) CIT V Harayana Agro Industries, SLP (Civil) Nos. 8492-8494 of 
1980: (1983) 142 ITR (St.) 2 [motor tractors]. 

(6) CIT V Sarikara Allom Pr. Ltd., (1984) 146 ITR 129 (Mad) [salt 
pans]. 

(7) CIT V Minerva Maritime Corporation, (1985) 155 ITR 258 (Bom) 
[second-hand ship]. 

(8) CIT V Vasan Publications Pr. Ltd., (1986) 159 ITR 381 (Mad) 
[newspaper production plant and machinery]. 

(9) CIT V Chandra Litho Press, (1986) 159 ITR 670 (Mad) [elec¬ 
trical machinery]. 

(10) Dewas Textiles Mills \ CIT, (1986) 161 ITR 72 (MP) [artificial 
silk manufactunng machinery]. 

(11) CIT V Bhavnagar Sedt & Industries Works Pr. Ltd., (1987) 163 
ITR 265 (Guj) [salt pans made of earth or clay]. 

(12) Addl. CIT V Parasol Ltd., (1987) 163 ITR 364 (Raj) [furniture 
in a boarding house]. 

(13) Panchagmga Sahakari Sakhar Karkhana Ltd. v CIT, (1983) 
Taxation 71(1)-14 (Bom) [rollers]. 

(14) CIT V Woolcombers India Ltd., (1984) 41 CTR (Cal) 63 [fork 
lift trucks]. 

(15) CIT V Smt. Urmila Gael, (1986) 52 CTR (Del) 278 [air-condi¬ 
tioner fitted in a bus]. 

(16) Shiv Construction Co. v CIT, (1987) 165 ITR 160 (Guj) 
[dumpers]. 

Also see, circular No. 315, dated 24-9-1981 ((1981) 132 ITR (St.) 11} 
dealing witii rate on motor vans.**. 

Page 943: section 32: 

Lines 5 and 6 from top: The Supreme Court has granted [see, (1984) 
149 ITR (St.) 92] a special leave petition against the Bombay decision 
in CIT V Bombay State Transport Corporation [(1979) 118 ITR 399 
(Bom)]. 

Page 947: secflim 32: 

In the last but erne line oh Item (S), for ‘‘section 35(1) (i/)” read “seo- 
tkm 
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Page 947: section 32(1)(U0: 

Before the paragraph titled **Prindple involved, aSd ^— 

**No totminal aDofrance fcnr and from asscanncat year 1988-89.—^As a 

result of the omission of section 32(1) (in) and section 32(lA)(u) by the 
Taxation Laws (Amendment and Miscellaneous Ihrovisions) Act, 1986, no 
terminal allowance is allowable for and from assessment year 1988-89 in 
the amended scheme for depreciation allowance.**. 

Page 948: section 32(l)(ni): 

Before the paragraph titled '^Conditions for allowance''^ eidd ,— 

“In the facts of the following case, terminal allowance was held allow¬ 
able:— 

(1) New Bank of India Ltd. v CIT, (1983) 140 ITR 132 (Del) [loss 
on sale of property used for business purposes]. 

On the other hand, in the facts of the following case, terminal allowance 
was held not allowable:— 

(1) Kaira District Co-operative Milk Producer^ Union Ltd. v C/T, 
(1986) 162 ITR 496 (Guj) [certain assets were found missing on physical 
verification].” 

Page 949: section 32(l)(iii): 

After line 18 from top, odd,— 

“Where the business, the assets of which having been sold, is not con¬ 
tinued during the previous year, the deficiency resulting from such sale 
cannot be claimed as terminal allowance under section 32(l)(iii) because 
in such a case the above conditions No. (1) and (2) are not fulfilled [Tube 
Suppliers Ltd. v CIT, (1985) 152 ITR 694 (Mad)]. 

The deduction under section 32(1 )(»i) is allowable for the previous year 
in which the sale of the asset concerned has taken place and not for any 
other year as is clear from condition No. (3) [Co-operative Tea Society 
Ltd. V CIT, (1985) 154 ITR 405 (Ker)]. 

Condition No. (4) above is not applicable where the asset concerned 
was purchased second-hand because of the fact that in such a case it can 
be said that the asset had already been first brought into use by a person 
other than the assessee [Ace Camera Equipment Pr. Ltd. v CIT, (1984) 
150 IIR 227 (Bom).**. 

Page 951: section 3^1)(iii): 

Before line 14 from bottom, add ,— 

“Confiscation for infraction of law does not fall within the definition of 
“sold** [Cement Agencies Ltd. v CIT, (1984) 146 rm 136 (Bom)].”. 

Pige 951: section 32(l)(iii): 

At the end of the page, add,— 

“On the point when compoxsation mcmey becomes payable, rel»ence may 
be made to L A, Trivedi Bros, v CIT [(1984) 148 ITR 659 (MP)].**. 
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Page 952: section '32(1KU0: 

In lines 20-21 from top, after “127 ITR 156 (Mad)’*, odd,—^“Similar 
is the case where the deficiency has been written off in earlier years [CIT v 
East Asiatic Co. Ltd., (1984) 148 ITR 124 (Cal)].’’. 

Page 953: section 32(l)(iii): 

After line 14 from top, odd,— 

I 

**Unabsoi1>ed terminal allowance can only be carried forward as a business 
loss.—balancing allowance under section 32(l)(i/i) cannot be carried 
forward as an allowance for depreciation under section 32(2). But under 
the mandatory provisions of section 29, the same has to be taken into 
account in the computation of the profits and gains of the business and if 
such profits and gains fall short of the allowance, then the computation 
would result in a negative income, that is a loss. Such loss has to be 
carried forward as a loss under section 72 [CIT v American Export Isbrtm- 
dtsen Unes Ltd.. (1985) 156 ITR 360, 368 (Cal)].”. 

Page 958: section 32(2): 

At the end of paragraph titled “Unabsorbed development rebate and un¬ 
absorbed depreciation—precedence for set off\ add ,— 

“The above paragraph has been quoted with approval in Calicut Modem 
Spng. & Wvg. Mills Ltd. v CIT [(1985) 153 ITR 810, 817 (Ker)]. Also 
see, Addl. CIT v Indo-Austro Corporation Pr. Ltd., (1984) 149 ITR 329 
(Dd); Bihar State Industrial Development Corporation Ltd. v CIT, (1987) 
165 ITR 671 (Pat); Vtkal Machinery Ltd. v CIT, (1987) 167 ITR 119 
(Ori).”. 


Pages 958-960: section 32(2): 

After line 6 from top of page 960, add ,— 

'“The decision of the Allahabad High Court in Mother Indians case 
1(1971) 80 ITR 510 (All)] has been reversed by the Supreme Court in 
CIT V Mother India Refrigeration Industries Pr. Ltd [(1985) 155 ITR 711 
(SC)] which held that in computing the profits and gains of a business 
for the current year, current depreciation must be deducted first befcve 
deducting the unabsorbed carried forwiud business losses of earlier years. 
Thus, the unabsorbed business losses carried forward from eariior years 
cannot have precedence over the current depreciation. In so holding, the 
Supreme 0)urt has approved the decisions in Aluminium Corporation of 
India Ltd. v CIT [(1958) 33 ITR 367 (Cal)]; CIT v Matwa Sugar Mills 
Co. Ltd [(1982) 134 ITR 56 (Cal)]; CIT v Gujarat Suae Warehousing 
Corportaion [(1976) 104 ITR 1 (Guj)] and Addl. CIT v Andhra Printers 
Ltd [(1979) 117 ITR 555 (AP)]. Also sec, Vegetable OU Mfg. Co. Pr. 
Ltd. V CIT, (1984) 147 HR 544 (Bom); CIT v Candy Filters Pr. Ltd., 
S;iJP. (aril) Mb. 7741 of 1981: (1984) 148 HR (St) 1 (SC).”. 
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Pagit 960: section 32(2): 

At the end of the paragraph titled **Existence of the 'same business*, 
whether essentiatV*, add ,— 

*‘In other words, section 32(2) contains an independent provision for 
setting off imabsorbed depreciation carried forward from a preceding year. 
The deeming provision in that section has to be given full effect for all 
purposes of the Act. Hence, it is not necessary that the business in respect 
of which depreciation was originally allowed and carried forward should 
remain in existence in the succeeding year when the set off is claimed 
[CIT V Kishardal & Sons (Udyog) Pr. Ltd., (1985) 154 ITR 735 (Cal). 
Also see, Hyderabad Construction Co. Ltd. v CIT, (1981) 129- ITR 81 
(AP), special leave petition granted by the Supreme Court: (1983) 143 
ITR (St) 67]. 

On the other hand, it has also been held that for claiming set off of 
unabsorbed depreciation in a succeeding year, the continuance of the busi¬ 
ness in relation to which such depreciation related is an essential pre-requi¬ 
site [Tube Suppliers Ltd. v CIT, (1985) 152 ITR 694 (Mad). Also see, 
Hindustan Chemiced Works Ltd. v CIT, (1980) 124 ITR 561 (Bom); East 
Asiatic Co. {India) Pr. Ltd. v CIT, (1986) 161 ITR 135 XMad)].”. 

Page 960: section 32(2): 

In lines 5 and 6 of the paragraph titled "Vier of the concerned asset,, 
whether essential?'*, after “129 ITR 81 (AP)”, add ,—“, special leave peti¬ 
tion has been granted by the Supreme Court: (1983) 143 ITR (St.) 67”. 

Page 961: section 32(2): 

In line 19 from top, after “[129 ITR 458 (Karn)].”, odd,—“Also see. 
Eastern Cold Storage Pr. Ltd. v CIT, (1983) 139 ITR 664 (Cal), holding 
that unabsorbed depreciation can be set off against the balancing dharge 
taxable under section 41(2). But, however, in East Asiatic Co. {IntUa) 
Pr. Ltd, v CIT [(1986) 161 ITR 135 (Mad)l, it has been held that un- 
absoibed depreciation carried forward from earlier year cannot be set off, 
inter ohd/against section 41(2) profits if original business was not con¬ 
tinued in the year of claim. • 

In CIT V Premchand Jute Mills Ltd [(1987) 164 ITR 288 (Cal)], the 
assessee was held entitled to set off the unabsorbed depreciation pertaining 
to the assets of the business carried on in earlier years against inedme from 
letting out such assets even though such income was assessaMe as ‘Income 
from othM* sources’.”. 

Page 962: icetkm 32(2): 

In line 7 from top, after “75 ITR 1, 5, 6 (Del)].”, «dd,—“It may be 
noted that the observations in that regard in Rtd Nartdn's cast [75 ITR 1] 
h«ve been held to be obiter in CIT v /. Patel & Co [(1984) 149 ITR 682 
(Dd)!.”. 

Furthd cases siq^porting the former view (reverts to the firm) are: 
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CIT V Nagpur Gas d Domestic Appliances [(19M) 147 ITB. 440 ((Bom)]; 
CIT V /. Patel d Co ((1984) 149 mi 682 (Del)]. 

On the other hand, the later view (no rewrsion possible) finds support 
in Garden Silk Wvg. Factory v CIT [(1983) 144 ITR 613 (Guj)]; Sankara- 
narayana Construction Co. v C/r*[(1984) 145 ITR 467 (Kara)]. 

It may be noted that the Supreme Court has granted [see, (1983) 141 
ITR (St.) 51] special leave petition against the Gauhati decision in CIT v 
Singh Transport Co [(1980) 123 ITR 698 (Gauh)]. 

In N. Krishnammal v CIT [(1984) 147 ITR 431 (Mad)], it was found 
that the firm was dissolved in the year 1970 while the unabsorbed depre^ 
elation of the firm for the assessment years 1967-68 and 1968-69 was allo¬ 
cated to the partners including the assessee. The claim of the assessee to 
have his allocated share set off against his income for assessment year 1971- 
72 was upheld by the High Court in view of the fact that there was no 
possibility of the set of! in the hands of the firm.”. 

Page 962: section 32(2): 

Lines 14-15 of the paragraph titled ''Unabsorbed depreciation of an un¬ 
registered firm”: The Allahabad decision in /. K. Hosiery Factory v CIT 
[(1973) 92 ITR 16 (All)] has been afiirmed by the Supreme Court in 
CIT v /. K. Hosiery Factory [(1986) 159 ITR 85 (SC)]. 

Page 963: section 32(2): 

After the paragraph titled "Unabsorbed depreciation of a non-resident'\ 
add,— 

‘*Sct off possible tndy against fisdian income.—^Unabsorbed depreciation 
in relation to a business in India is to be set off against Indian income and 
not against, say,. Pakistan income [Ganesh Flour Mills Co. Ltd., (1985) 
156 ITR 179 (Del)].”. 

Page 963; seefion 32(2): 

At the. end of paragraph titled "Overriding provmons of section 79 do 
not affect the set off of unabsorbed depreciation or unabsorbed development 
rebatd\ add ,—^“Also see, CIT v Kalpaka Enterprises Pr. Ltd., (1986) 157 
ITR 658 (Ker).” 

Page 965: 

Before the text of section 32A, add ,— 

‘Tt may be noted that incentives provided for in the above sections have, 
subsequently, suffered ammdments or omissions. These are reflected in the 
appropriate sections.”. 

Page 992>t section 32A: 

Before the pari^ph titled "Irdroduction”, add ,— 

‘‘Section 32A has also been amended by— 

, —tiie rmance Act. 1982 (14 of 1982)t; 
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—the Finance Act, 1983 (11 of 1983) f; 

—^the Finance Act, 1986 (23 of 1986); 

—^the Taxation Laws (Amendment and Miscellaneous Provisions) Act, 
1986 (46 of 1986); 

—the Finance Act, 1987 (11 of 1987). 

The effect of the amendments made by Acts markedf has been discussed 
at pages lii-liv of Vol. 4. 

The scope and effect of the amendments made in section 32A by the 
Finance Act, 1986, have been elaborated in the following portion of the 
departmental circular No. 461, dated 9th July, 1986, as under:— 

*(vi) Modification of the definition of “snudl scale industrial under¬ 
taking ".—lf.l Section 32A(2)(f>)(ii) of the Income-tax Act provides that 
investment allowance is admissible in respect of any machinery or plant 
installed in a small scale industrial undertaking for the purposes of business 
of manufacture or production of any article or thing, including an article 
or thing specified in the Eleventh Schedule of the Income-tax Act. An 
assessee which does not fall under the category of small scale industrial 
undertaking is denied the benefit of investment allowance if it is engaged 
in the manufacture or production of an article or thing listed in the Eleventh 
Schedule. Further, under section 80HHA of the Income-tax Act, an 
assessee is entitled to a deduction in the computation of his taxable income 
of an amount equal to 20 per cent, of the profits and gains derived 
from a small scale industrial undertaking set up in a rural area for ten 
initial assessment years. Under section 80-1 of the Income-tax Act, an 
assessee owning a small scale industrial undertaking is entitled to a deduc¬ 
tion in the computation of his taxable income of an amount equal to 20 
per cent, of the profits and gains (25 per cent, in the case of a company) 
derived from a small scale industrial undertaking which may be engaged 
in the manufacture or production ol any article or thing, including an article 
or thing of low priority specified in the Eleventh Schedule to the Income- 
tax Act for eight initial assessment years (10 years in the case of a co¬ 
operative society). 

15.2 For the purposes of the above mentioned tax concessions, a “small 
scale industrial undertaking” has* been defined as an industrial undertaking 
in which the aggregate value of the machinery and plant installed, as on 
the last day of the previous year, does not exceed Rs. 20 lakhs. With a 
view to promoting the growth of the small scale sector, the limit of invest¬ 
ment in a small scale industrial undertaking was increased from Rs. 20 
lakhs to Rs. 35 lakhs by the Department of Industrial Develc^ment, vide 
their Notification dated 18th March, 1985. In view of the mcreue in the 
aforesaid qualifying monetary limit, the Finance Act, 1S^6, has amended 
sections 37A aind 80HHA of the Income-tax Act to provide that m iiuhis- 
trial undertaking will be regarded as a small smde induatriid undmtsddng if 
aggregate value of the machinery and plant (other dum tools, jigs, ^es 
moulds) ittstaUed ffierein, as on the last (hty m aity fnevi^ year 
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ending after the 17th .March, 1985, does not ext^d Rs. 35 lakhs. In view 
of the Explanation 3 to section 80-1(2), the amended definition will auto¬ 
matically apply for the purposes of that section also. 

15.3 This amendment will have retrospective effect and will apply in 
relation to the assessment year 1985-86 and subsequent years. 

(v/i) Other amendments to section 32A of the Income-tax Act. —^16.1 As 
one of the measures of corporate tax reform announced in the Long-Term 
Fiscal Policy, the scheme of investment allowance has been replaced by the 
scheme of investment deposit account. Under the existing provisions of 
clause (c) of sub-section (2) of section 32A of the Income-tax Act, in the 
case of approved Indian companies any new machinery or plant installed 
for the purposes of business of repairs to ocean-going vessels or other 
powered craft, is entitled to investment allowance. As per section 32A(8), 
the Central Government may by notification in the Official Gazette, direct 
that the deduction allowable under section 32A of the Act shall not be 
allowed in respect of any ship or aircraft acquired or any machinery or 
plant installed after such date, not being earlier than three years from the 
date of such notification, as may be specified. 

Since the scheme of investment allowance is being replaced by the 
new scheme of investment deposit account, there has to be a consequential 
change in the modality of allowing deduction for encouraging investment in 
new plant and machinery. In order to facilitate the switch over from the 
old scheme, in section 32A(2)(c), for the date 1st April, 1988, the date 
1st April, 1987, has been substituted by the Finance Act, 1986. Similarly, 
section 32A(8) has been amended to secure that the requirement of three 
years after which the notification for withdrawing the investment allowance 
shall be effective, is not necessary. The notification in this regard has been 
made. 

16.3 By inserting a new sub-section (8B) in section 32A, it has been 
provided that no deduction by way of investment allowance shall be allow¬ 
ed in the case of an assessee who has claimed deduction allowable under 
the new section 32AB (relating to the new scheme of investment deposit 
account). However, the benefit of set off of the unabsorbed investment allow¬ 
ance for an earlier year will not be denied. This amendment will apply in 
relation to the assessment year 1987-88 and subsequent years.’.”. 

The substitution of Explanation (1) of section 32A(2) by Act 46 of 
1986 is consequential to the omission, by that Act, of section 32(l)(v0> 

The omission of clause (h) of the Explanation below section 32A(2B) 
by the Finance Act, 1987 (11 of 1987), with effect from 1st April, 1987, 
is of consequential nature. By this Act, the expression “public sector com¬ 
pany” has been defined in the newly inserted clause (36A) of section 2.”. 

Ptige 984: section 32A: 

After line 7 from top, odd,— 

“In CIT V R, NanyemaswanU Ntucker 4 Stms [<1984) 149 ITR 283 
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(Mad)], plant and machineiy installed in a ginning factory were held en¬ 
titled to investment allowance for assessmmit year 1977-78. 

However, in the facts of S. P. G. C. Meud Industries Pr. Ltd. v CIT 
((1985) 152 ITR 484 (Mad)], the assessee was held not a manufacturer 
of irtm and steel (metal) within the meaning of item 1 of the Ninth 
Schedule. It was only a manufacturer of tin containers uang iron and 
steel and therefore not entitled to investment allowance. 

In Mittal Ice and Cold Storage v CIT [(1986) 159 ITR 18 (MP)], the 
assessee operated a cold storage. No investment allowance was held aUow- 
able in respect of machinery of the cold storage plant because no ‘manu¬ 
facture’ was- involved in operating a cold storage. Also see, S. B. Cold 
Storage Industries Pr. Ltd. v CIT, (1987) 166 ITR 646 (Cal). 

Also see, Krishna Dyeing & Finishing Mills v ITO, SLP (Civil) Nos. 
10719-10721 of 1986:' (1986) 161 ITR (St.) 133 (SC).”. 

Page 984: section 32A: 

At the end of paragraph titled “Not allowable in respect of which asset 
add ,— 

“The question whether the Tribunal was right in law in holding that 
the tractor was not a road transport vehicle and that investment allowance 
was allowable is one of law [CIT v Prakash Khandsari Vdyog, (1987) 163 
ITR 710 (All)].”. 

Page 985: section 32A: 

At the end of the paragraphs titled “CondiUons for allowance", add ,— 

‘‘In CIT V Orient Express Co. P. Ltd [(1987) 167 ITR 894 (Del)], the 
requisite Investment Allowance Reserve was created by holding a second 
annual general meeting of the members of the company and the accounts 
were duly amended so as to provide for the reserve before the assessment 
was completed. It was held that the condition about creation of reserve 
was satisfied.”. 

Pages 986-987: section 32A: 

Rule 5AA has been omitted by the Income-tax (Third Amendment) Rules, 
1987, with effect &om 2nd April, 1987. 

Page 988: section 32A: 

Before the para^aph titied ^^Amalgamation md jiuccession", add,— 

“The Older of precedence has also been discussed in Monogram Mills' 
Co. Ltd. V CIT [(1982) 135 ITR 122 (Guj)]. Also see, “Unabsorbed deve¬ 
lopment rebate <md unabsorbed depreckdion—precedence for set oft' ,at. 
page 958 of Vol. 1.". 

Page 988: section 32A: 

At tiie ^ of paragraph titied “Power U> dbcoHdme"^ mld,^**71ie 
Bnadbe At4 Im, hae outitted the words, eto., *, not being baxtia ^ tiiree 
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years from the date of such notification,* from section 32A(8) with efifect 
from 1st April, 1986. As a result of such amendment, the power'to dis¬ 
continue can be exercised at any time. 

As a matter of fact, in exercise of the power conferred by section 32A(8), 
the Central Government has directed that the deduction allowable under 
section 32A shall not be allowed in respect of any ship or aircraft acquired 
or any machinery or plant installed after 31st March, 1987 [vide Noti¬ 
fication No. 870(E), dated 12th June, 1986].”. 

Page 990: swtion 32A: 

Before the text of section 33, add ,— 

“The following circulars are also relevant to section 32A: 

‘L Depreciation—Initial depreciation under section 32(1) (vi) and in¬ 
vestment allowance under section 32A of the Income-tax Act, 1961— Defi¬ 
nition of "‘small scale industrial undertaking ’"— Clto'ifwation regarding — 
Section 32A was introduced by the Finance Act, 1976, to allow investment 
allowance, inter alia, in respect of new machinery or plant installed after 
the 31st March, 1976, in a “small scale industrial undertaking” for the 
purposes of business of manufacture or production of any article or thing. 

2. The term “small scale industrial undertaking” has been defined^ in 
Explanation (2) to section 32A(2) as an industrial undertaking, the aggre¬ 
gate value of whose machinery and plant (other than tools, jigs, dies and 
moulds) installed as on the last day of the previous year does not exceed 
Rs. 10 lakhs (in cases where the previous year ends after 31-7-1980— 
Rs. 20 lakhs). A question has been raised whether the term “machinery & 
plant” used in this Explanation includes all machinery and plant to arrive 
at the monetary ceiling or whether the ceiling should be determined accord¬ 
ing to the norms laid down by the Department of Industries in this regard. 
According to the Department of Industries, the cost of generating sets and 
of extra transformers, etc., which have to be installed by the assessee as 
required by the State Electricity Boards will be excluded. 

3. The question has been considered in consultation with the Ministry 
of Law. There is no express or implied legislative intendment disclosed in 
Explanation (2) to section 32A(2) read with section 43(3) of the Income- 
tax Act, which would permit exclusion of any items other than tools, jigs, 
dies and moulds from the value of plant and machinery. Ttie norms laid 
down by the Department of Industries, unless legally incorporated in the 
Income-tax Act, cannot be invoked for the purpose of excluding additional 
items like generating sets, transformers, etc. All items of plant and machi¬ 
nery as on the last day of the relevant previous year other than tools, jigs, 
dies and moulds are, therefore, to be taken into consideration and their 


t Explanation (2) has subsequently been amended by the Finance Aet, 1986, 
wi^ retrospective effect from l-d-lSSS. 
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aggregate value ^11 be computed for the purpose of ascertaining whether 
die assessee is a “small scale industrial undertaldng”. 

4. The above clarification will apply, mutatis mutamUsy in the case of 
“initial depreciation” under section 32(l)(vi)t. However, the definition of 
“small scale industrial undotaking” for the purpose of initial depreciation 
^ven in Explanation (3) to section 32(1) (vi) is slightly different from 
that gi\>en for the purpose of investment allowance inasmuch as the £ost 
of tools, jigs, dies and moulds is not to be excluded in arriving at the 
monetary ceiling of the value of plant and machinery. 

5. The above instructions may please be brought to the notice of all 
the Income-tax Officers working in your charge.' {Circular No. 314, dated 
nth September, 1981.] 

n. Investment allowance under section 32A—Tea companies—Creation 
of reserve .—Attention is invited to the provisions of section 32A of the 
Income-tax Act, 1961, which provide for the grant of investment allowance 
in respect of new machinery ahd plant installed, inter alia, for the pur¬ 
poses of construction, manufacture or production of articles or things not 
included in Schedule XI to the Income-tax Act. The allowance which is 
equal to 25 per cent, of the cost of the machinery and plant is permissible 
in the year of installation or the immediately succeeding year, if put to use 
in that year, if certain conditions are fulfilled. One such condition pre¬ 
scribed under section 32A(4)(ii) is that an amount equal to 75 per cent, 
of the amount to be actually allowed as investment allowance is debited to 
the profit and loss account of the previous year in respect of which deduc¬ 
tion is to be allowed, and credited to a reserve account. 

2. A clarification has been sought from the Board regarding the manner 
in which the amount to be credited to the investment allowance reserve 
account should be determined in the case of tea companies in whose cases 
only 40 per cent, of the income is liable to income-tax. A similar question 
was examined by the Board in the past with regard to the quantum of 
reserve to be created for the grant of development rebate in respect of 
new machinery and plant installed by tea companies. It was clarified by 
the Board’s Circular letter F. No. l(8)-58-PL, dated 1st November, 1958, 
that in the case of a tea company, it would be sufficient compliance if the 
tea company created a r^rve equal to 75 per cent, of the amount of 
devdopment rebate actually allowed in the assessment of the tea company. 

3. Since the amditions r^arding the oeation of reserve for the grant 
of investm«it allowance under section 32A are identical to thcMe prescribed 
with regard to the creaticm oi ttserve tot claim,ing the grant of development 
rebate, it is clarified that the reserve required to be created for claiming 

t Section 82(1) («<) hu subsequently been omitted lur the Tazati<»i Laws 
. (Amendmmt and MisceUmwons Provisioiis) Act, IMS (46 of 1688), with 
^eel from 1*4-1668. 
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investment allowance should be calculated at 75 per cent, of the amount 
which is actually allowed by way of investment allowance, Le., 75 per cent, 
of 40 per cent, of the investment allowance debited to the profit and loss 
account. 

4. This clarification may please be brought to the notice of all officers, 
in your charge.’ [CiraiUxr No. 324, dated 3rd February, 1982.].”. 

Page 990: new section 32AB: 

Section 32AB has been newly inserted by the Finance Act, 1986. 

Rule 5AB and Form No. 3AA which are relevant to section 32AB have 
been reproduced at page xxxv’and pages xxxvi-xl of Vol. 6. 

The scope and effect of the newly inserted section 32AB have been 
elaborated in the following portion of the departmental circular No. 461, 
dated 9th July, 1986, as under:— 

‘(v/k) Substitution of the provisions relating to investment allowance by 
an investment deposit account scheme .-—17.1 The 1985-86 Budget had 
initiated a process of reform of the corporation tax. It had been announced 
that the scope for further reform would be examined, along two alternative 
lines as under:— 

(/) A further reduction in the rate of tax by 5 per cent, for the next 
year and withdrawal of surcharge and surtax in the third year 
along with withdrawal of the investment allowance in the phased 
manner; or 

(ii) retention of the investment allowance with no further cut in rates. 

17.2 An open debate was invited on the relative merits of these alter¬ 
natives before taking any decision. On a consideration of the related issues, 
the surcharge on the companies has been abolished with immediate effect 
and it has not been postponed to the third year, as envisaged earlier as 
per para. 5.12 of the LTFP. Keeping in view the interest of revenue, the 
surtax has been discontinued with effect from the assessment year 1988-89. 
The scheme of investment allowance has been replaced by a new scheme of 
investment deposit account. 

17.3 One of the reasons for our having a high capital output ratio in the 
industry is that the tax concessions have so far favoured investment in 
assets per se rather than output generated from those assets. By the new 
scheme relating to investment deposit account along with the proposed high 
depreciation ratesf announced by the Finance Minister, the retained earn¬ 
ings and internal resources generation of the companies would improve. As 
mentioned in paras. 5.12 to 5.18 of the LTFP, the inv^tment allowance 
had tended to favour the larger and more established enterprises, partly 


t The hfflrh depreciation rates has been prescribed by the Income-tax (Third 
Amendment) Bnies, 1987 [(1987) 166 ITB (St.) 845], with effect from 
2-4-3987. 
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because such concerns could set off investment allowance against profits 
of old established units without wailing for profits from fresh investments. 
Hie new scheme of investment deposit account will be neutral as between 
small and large companies and will also insulate the timing of investment 
decisions from tax considerations. This measure should help to reduce the 
premium on spending which taxation of business profit inevitably creates, 
and thus curb the conspicuous extravagance in the corporate sector. The 
new scheme should also help to neutralise the bias in favour of borrowing 
and needless capacity creation. 

The new scheme differs from the existing provisions of investment allow¬ 
ance as under:— 

(a) The existing provisions of the investment allowance apply to only 
those assessees— 

(i) who purchase a ship or aircraft, which is first put to use in 
the business of the assessee; or 

(//) who install new machinery or plant in an industrial under¬ 
taking for the purposes only of business of construction, 
manufacture or production of any article or thing not speci¬ 
fied in the Eleventh Schedule to the Income-tax Act. 

In the case of small scale industrial undertaking, this benefit is 
not denied even if such an undertaking produces a non-priority 
item listed in the Eleventh Schedule, like alcoholic spirits, tobacco 
preparations, cosmetics, etc. 

The new scheme is applicable to all existing ^pes of assessees 
as also to the professionals and the leasing companies which have 
not leased out machinery to those industrial undertakings, other 
than a small scale industrial undertaking, engaged in the manu¬ 
facture or production of articles or things listed in the Eleventh 
Schedule to the Income-tax Act. In other words, the deduction is 
admissible to all the assessees who carry on ‘‘eligible business or 
profes»on”, which as per section 32AB(2) means business or 
profession other than the business of construction, manufacture 
or production of any article or thing specified in the list in the 
Eleventh Schedule (in case it is not a small scale industrial 
tmdertaldng) and the business of leaang or hiring of machinery 
or plant to an industrial undertaking other than a small scale 
industrial undertaking engaged in the business of low priority 
items as specified in the list in the Eleyenth Schedule. It may be 
darified that the business of construction is an eligible business 
for the purposes of this provision. 

(b) In order to encourage a more productive use of capital leading to 
a low-cost economy, the benefits under the new investment deposit 
scheme shall be available only if there are profits in the eligible 
business or profession whereas the benefit of investment allow- 

• ;aoce ;ia .avaihble evmi if there is no such profit, Iwcause the deduc- 
. lion Is linked merely to die cost of the plant and macMneiy. 
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(c) The acquisitioii of a diq) or an aircraft or installation of plant 
and nuK^eiy, as the case may be» during the previous year is a 
condition precedent tor availing of the benefit of the existing 
investment allowance, whereas the deduction under the new pro¬ 
visions can be availed of even before the ship or aircraft is 
acquired or the plant or machinery has been installed by making 
a deposit with the designated Development Bank. 

(d) The investment allowance is allowed at 25 per cent, of the actual 
cost of the plant, machineiy, ship or aircraft to the assessee. As 
against this, under the new scheme, the entire cost of the ship or 
aircraft or plant or machinery will qualify for deduction, if the 
sanie is up to 20 per cent, of the profits of the eligible business 
or profession. 

(e) Under the new provisions, the deduction is not admissible unless 
the accounts of the business or profession of the assessee, other 
than a company or a co-operative society, have been audited by an 
accountant and the assessee furnishes along with the return of his 
income, the report of such audit in the prescrit^ form*, duly 
signed and verified by such an accountant. No sudr audit is 
required as a condition for availing of the benefit of the existing 
investment allowance. 

(/) Subject to the fulfilment of the required conditions, the benefit of 
investment allowance continues to be available if the sale or 
transfer of a ship or an aircraft or plant or machinery is made as 
per a scheme of amalgamation. Such deduction is not provided 
in the new scheme, because in the Indian context, amalgamations 
usually arise infrequently and that too only to take care of losing 
concerns or as a device for tax planning. 


17.4 The other salient features of the scheme of the investment deposit 
account are as undm*; 

(a) Under section 32AB(1), it has been provided that deposits vdth 
the Development Bank or the purchase of a new ship, new aircraft, 
new machinery or plant should be out of income chargeable to 
tax under the head "Profits and gains of business or proft^ion**. 
However, for arriving at the book profit, a uniform syste^ xtt 
accounting is yet to be enforced even in the organised s^tor. 
Hence, the term "profit of eligible business or profesnon" has 
been defined as per section 32AB(3) in order to ensure uniformity 
In determining the profits qualifying for deduction, as also to 
reduce uncertainty about the interpretatimi of this term. In terms 
of se^on 32AB(3)(a), it has b^ provided fiiat the profits of 
eligible business or precession for die purposes of deduction undm* 


* Fona No. 8AA is the prescribed form in this r^rd. 
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these provisions will mean, in a case where separate accounts in 
respect of such business or profession are maintained, an amount 
arrived at after deducting an amount equal to the depreciation 
computed in accordance with the provision of section 32(1) of 
the Income-tax Act from the amount of profits computed in 
accordance with the requirements of Parts II and HI of the Sixth 
Schedule to the Companies Act, 1956, $[as increased by an amount 
equal to the depreciation, if any, debited in the audited profit and 
loss account]. This implies that the profit has to be computed, 
taking into account only the depreciation for the current year, as 
admissible imder the Income-tax Act. Further, Part II of the 
Sixth Schedule to the Companies Act lays down the requirements 
as to profit and loss account. These requirements, as per the 
provisions of section 32AB(3) of the Income-tax Act, will be 
applicable in the cases of corporate as well as non-corporate 
assessees. 

17.5 The requirements as per Part II of the Sixth Schedule to the Com¬ 
panies Act, include the following:— 

(i) The profit and loss account shaAl be so made out as clearly to 
disclose the result of the working of the company during the 
period covered by the account and shall disclose every 
material feature, including credits or receipts and debits or 
expenses in respect of non-recurring transactions or transac¬ 
tions of exceptional nature. 

(ii) The profit and loss account shall set out the various items 
relating to the income and expenditure under the most con¬ 
venient heads; and in particular shall disclose the turnover, 
giving the amount of sales in respect of each class of goods 
dealt with by the company and indicating the quantities of 
such sales for each class separately. 


t As a result of the amendment of section S2AB(3) (a) by the Finance Act, 
1987, with effect from 1-4>1987, the portion within the parentheses markedt 
is to be read as under:— 

"as increased by the aggi^ate of— 

({) the amount of depreciation; 

(U) the amount of income-tax paid or payable, and provision therefor; 
(Ui) the amount of surtax paid or payable under the Companies (Profits) 
Surtax Act, 1964; 

(«v) the amounts carried to any reserves, by whatever name called; 

(v) the amount or amounts set aside to provisions made for meeting' 
liabilities, other than ascertained liabilities; 

(m) the amount by way of provision for losses ctf subsidiary companies; 
and 

(vn) the amount or amounts of dividends iMdd or proposed, 
if any debited to the profit and loss account; and as nduced by any 
amount dr amounts withdrawn fat reserves or provisions, if sadi amounts 
axe credited to the profit and loss aceonnti’. 
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iiii) The commission, brokerage and discount on sales paid will 
be indicated. 

(iv) In the case of a manufacturing concern, the value of the raw 
material consumed, giving item>wise break-up and indicating 
the quantities thereof are to be indicated. The important 
basic raw material consumed, giving item-wise break-up and 
indicating the quantities thereof are to be indicated. The 
important basic raw material should be shown as separate 
items as far as possible. The intermediates or components 
procured from other manufacturers may, if their list is too' 
large to be included in the break-up, be grouped under suit¬ 
able headings, without mentioning the quantities, provided all 
those items which in value individually account for 10 per 
cent, or more of the total value of raw material consumed,, 
shall be shown as separate and distinct items with quantities 
thereof in the break-up. 

(v) The quantity and other particulars of green tea produced and 
processed by such companies separately should be disclosed 
together with the opening and closing stock thereof. If such 
tea is purchased from outside source, the value also of the 
tea purchased will be disclosed in addition to the quantity 
and other particulars. 

(vi) The opening and closing stock of goods produced or pur¬ 
chased may be given, disclosing the break-up in respect of 
each class of goods and indicating the quantities thereof. 

(vii) In the case of all concerns having work-in-progress, the 
amounts for which such works have been completed at the 
commencement and at the end of accounting year should be 
given. 

(vi'ii) The amount provided for depreciation, renewals or diminu¬ 
tion in the value of fixed assets should also be given. If such 
provision not made by means of depreciation charge, the 
method adopted for such provision may be disclosed. If no* 
provision is made for depreciation, tUs fact may be stated. 
The quantum of arrears of depreciation computed should be 
disclosed by way of a note. 

(ix) The amount of interest on debentures and other fixed loans, 
the. charge for income-tax and ot^ Indian taxation on profits, 
etc., shotdd be disclosed. 

(x) The e 3 q>enditure incurred on consumption of stores and spare 
parts, power and fuel, rent, repairs, salaries, wages and bonus, 
contribution to providmt fund, etc., may be shown sepa¬ 
rately for each item. 

c*p; IT v-7—14 
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IIjS Hie definitions as per Part III of the Sixth Schedule to the Com¬ 
panies Act are as under:— 

(i) The term ‘‘provision” means any amount written off or retained 
by way of providing for depreciationr renewals or diminution 
in value of asset or retained by way of providing for any 
known liability of which the amount cannot be determined 
with substantial accuracy. 

(k) The expression “reserve” shall not include any amount 
written off or retained by way of providing for depreciation, 
renewal or diminution in value of the assets or retained by 
way of providing for any known liability. 

(jii) The expression “capital reserve” shall not include any amount 
regarded as free for distribution through the profit and loss 
account. 

(iv) The expression “revenue reserve” shall mean any reserve other 
than the capital reserve. 

(v) The expression “liability” shall include aU liabilities in re¬ 
spect of expenditure contracted for and all disputed or 
contingent liabilities. 

<h) In a case where in respect of eli^ble business or profession, no 
separate accounts are maintained or available, the profit of the 
eligible business or profession shall be such amount which bears 
to the total profits of the business or profession of the assessee 
after allowing depreciation under section 32(1), the same pro¬ 
portion as the total sales, turnover or gross receipts of the eligible 
business or profusion bear to the total sales, turnover or gross 
receipts of the business or profession carried on by the assessee. For 
example, if the gross receipts of business are ]^. 100 which in¬ 
cludes gross receipts of eligible business at Rs. 40 then, in case, 
the total profit is Rs. 10, the profits of eligible business qualifying 
for deduction will be Rs. 4. 

(tf) To avail of the deduction under this provision, the deposit has to 
be made in a Development Bank before the expiry of six months 
hxmt the end of the previous year or before fu^shing the return 
of incpii^ wfaichevn is eariio:. 

(iilP) The Development Bani hi' tlie case of an fusessee carrying on the 
business of growing and m'lmtifkctc^g ten in India means the 
National Bank for Agriculture and Rural Development In the 
case (ff other assessees. Development Bank meana the Industrial 
Development Bank of India and ii^cludes^pdbi baidc or institution 
as may be specified in the scheme in this b^lf. 

The withdTawal iftom the Develofipent Bahk may be 

, ^ ^ machinery or 

''''' ' ^ant br 'tiie refiayitt^ of ^‘*tt^'loa^ utilised 

for such purdiasm. 
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(/) No deduction shall be allowed in respect of any amount utilised 
for the purchase of (i) any machinery or plant to be installs) in 
any office premises or residential accommodation including any 
accommodation in the nature of a guest house; (ii) any office 
appliances (not being computer); (:«') any road transport vehicle; 
and (iv) any machinery or plant the whole of the actual cost of 
which is allowed as a deduction whether by way of deprraiation 
or otherwise in computing the income from business or profession 
of any one previous year. Computer, for this purpose, is not a 
plant or a machinery. Hence in respect of any amount utilised for 
the purchase of a computer installed even in office premises, 
deduction will be admissible. 

(g) The term “computer** does not include calculation machines and 
calculating devices. 

(h) For getting the benefit imder this provision, the depu5u m the 
Development Bank or the purchase of any new ship, plant, etc., 
should be out of income from the eli^ble business or precession. 
There is an underlying reason for this precondition. As- mention¬ 
ed in the Long Term Fiscal Policy (Para. S.14) since the benefit 
of investment allowance is related to the cost of plant and machi¬ 
nery irrespective of how it is financed, such a benefit had created 
a distortion in the profitability of companies depending on the 
extent to which they were able to find the resources internally or 
through borrowings to acquire the new ship:^ plant, etc. That being 
so, under the Investment Deposit Scheme, deduction will be ad¬ 
missible only if the deposit is made or the ship^, plant, etc., is 
acquired out of income chargeable to tax under the head “Profits 
and gains of business or profession*'. 

17.7 As provided in section 32AB(10), no deduction shall be allowed 
imder section 32AB(1) in the case of an assessee carrying on business of 
growing and manufacturing tea in India who has daimed the deduction 
under section 33AB relating to the tea development account However, any 
•excess deposit made by such an assessee under section 33AB(2) may not 
be treated as a bar to deposit further amount under section 32AB for the 
assessment year 1987-88, so long as the overall ceiling of 20 per cent, of 
eligible profits is not exceeded. As this problem is limited to only one year, 
no enabling provision in law is considered necessary for this purpose. 

17.8 Con seq uent'ifti amendments have been made in section 80WA and 
in the Eleventh Schedule to the Income-tax Act. 

17j 9 The new section will apply in rdation to the assessment year 1987- 
88 and subsequent years. 
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17.10 A notiUBcation relating to the Investment Dqx)sit Account Scheme, 
1986^, is being publi^d separately in die Gazette. The Scheme shall pro¬ 
vide that a depositor may utilise the amoimt deposited under the Scheme 
for the purposes of purchase of new ship or new aircraft or new machinery 
or plant for the purposes of his business or profession, or for the purpose 
of purchase of new computers or for repayment of principal amount of 
term loans contracted after 31st March, 1986, and taken for a period of 
3 years or more from certain financial institutions or from scheduled banks 
or from other specified institutions. The Scheme shall also lay down the 
manner of deposit as well as the manner of withdrawals by the depositors.*. 

Section 32AB, relating to investment deposit account, has been amended 
by the Finance Act, 1987, with effect from 1-4-1987. 

Tlie amendment of section 32A6(1) clarifies that the deduction under 
that sub-section shall be allowed in respect of the profits and gains of 
eligible business or profession computed before loss, if any, brought forward 
from earlier years is set off under section 72. Further, in a case where 
the eligible business or profession is carried on by a firm or an association 
of persons or a body of individuals, deduction shall not be allowable in 
the case of its partner or member. 

The substituted section 32AB(i/), (/») and (iV) coins the definition of 
expressions “new ship, “new air-craft”, “new machinery or plant” and “Tea 
Board”. 

The amended section 32AB(3)(a) clarifies that the profits of eligible 
business or profession as computed in accordance with the provisions of 
section 32AB(3)(a) shall be the profits before deducting, inter alia, the 
amount of income-tax paid or payable or any provision therefor if such 
amounts are debited to the profit and loss accoimt. 

The new section 32AB(5A) provides that amounts deposited in accord¬ 
ance with the schemes framed or approved under sub-section (1) shall not 
be permitted to be withdrawn before the expiry of a period of five years 
from the date of deposit except in cases of. (a) closure of business, (6) 
death of the assessee, (c) partition of a Hindu undivided family, (d) dis¬ 
solution of a firm, (e) liquidation of a company and (/) in such other 
circumstances as may be specified in.the scheme. 

The new section 32AB(5B) clarifies that where any expenditure in res¬ 
pect of which a deduction is allowable under other provisions of the 
Income-tax Act, is met wholly or partly by utilising the amounts standing 
to the credit of the assessee in the deposit account, in respect of which a 
deduction is allowed under section 32AB(1), then such expenditure shall 
be reduced by the amotmts so utilised. 


See, the Investment Deposit Aceofant Scheme, [Notification No. GSB 
945(E), dated 15th July, 1986: (1986) 161 ITR (St.) 101-109 as corrected 
by Notification No. GSR 1213(E), dated 19th November, 1986; (1987) 
166 ITR (St.) 178]. 
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Section 32AB(6) has been amended to provide that the amount standing 
to the credit of the assessee in the deposit account may be utilised in accord¬ 
ance withy and within the time specified in, the scheme. 

These amendments will take effect from 1st April, 1987, and will accord¬ 
ingly, apply in relation to the assessment year 1987-88 and subsequent 
years. 

The scope and effect of the above amendments made in section 32AB 
by the Finance Act, 1987 (11 of 1987), have also been elaborated in the 
following portion of the departmental circular No. 495, dated 22nd 
September, 1987, as under;— 

* Modification of provisions relating to investment deposit account. —2U.1 
The Finance Act, 1986, introduced section 32AB relating to Investment 
Deposit Account. The provisions apply in relation to assessment year 1987- 
88 and subsequent years. Under these provisions, an assessee is entitled to 
a deduction of an amount upto 20% of the profits of “eligible business or 
profession”, if the said amount is either deposited with the Development 
Bank within the period upto six months from the end of the previous year 
or before furnishing the return, whichever is earlier, or is utilised during 
the previous year for the purchase of a new ship, new aircraft, or new 
machinery or plant. 

20.2 Under the provisions introduced by the Finance Act, 1986, the 
deduction under section 32AB is allowed after setting off business loss, if 
any, brought forward from earlier years. To remove hardship in cases where 
the assessee may not be able to avail of this benefit because of brought 
forward losses from earlier years, the Finance Act, 1987, now provides 
that the deduction will be allowed before setting off of brought forward 
losses. 

20.3 The existing provisions could conceivably lead to an interpretation 
that the deduction is allowable both in the case of the firm and also in the 
case of the partners in respect of income derived from business carried on 
by a firm. This was never the intention of the provisions. It has, therefore, 
been clarified by the Finance Act. 1987, that the deduction under section 
32AB shall be allowed in the hands of the firm and not in the hands of the 
partners in respect of income derived from the business of the firm. 

20.4 Under the existing provisions, as introduced by Finance Act, 1986, 
profits of eligible business or profession, where separate accounts are main¬ 
tained in respect of such eligible business or profession, means profits as 
computed in accordance with the Sixth Schedule to the Companies Act, 
1956, as reduced by depreciation computed under the provisions of section 
32(1) and as increased by the depreciation, debited in the audited profit 
and loss accotmt The Finance Act, 1987, has introduced certain further 
adjustments for arriving: at the amount of “profits of eli^ble business or pro- 
fe^on”. The amount arrived at above will have to be increased by pro¬ 
vision for taxation and reserves, etc., and decreased by amounts withdrawn 
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from provisions or reserves such amounts are credited to the profit and 
loss account. 

20.5 By inserting a new sub-section (SA), the Finance Act, 1987, also 
provides that the amount deposited with the Development Bank in accor¬ 
dance with the Scheme shall not be permitted to be withdrawn before the 
expiry of a period of S years from the date of deposit, except for the pur¬ 
poses specified in the Scheme and in the following circumstances: 

(a) closure of business; 

(b) death of the taxpayer; 

(r) partition of a Hindu Undivided family; 

td) dissolution of a firm; 

(e) liquidation of a company. 

20.6 The Investment Deposit Account Scheme permits withdrawals for 
some purposes which are even otherwise deductible under the Income-tax 
Act. In order to secure that such assessees are not allowed deduction twice 
in respect of the same expenditure, the Finance Act, 1987, clarifies that 
where any expenditure is made wholly or partly by utilising the amount 
credited to the taxpayer in the deposit account, in respect of which deduc¬ 
tion is allowed under section 32AB(1), then such expenditure shall not be 
reduced under the other provisions of the Act. 

20.7 Section 32AB(6) lays down that any amount withdrawn by an 
assessee from his account with the Development Bank but not utilized in 
accordance with the scheme during the previous year will be treated as 
income of the year during which the withdrawal was made. There may be 
a situation where an assessee withdraws the amount and utilizes the same 
in accordance with the scheme for specified purposes within the period 
permitted by the scheme but a part of such period may fall in the next 
accounting year. In such cases, the effect of the existing provisions is that 
though an assessee has utilized the amount in accordance with the scheme, 
the amount will be added to the assessee's income in the year in which 
the withdrawal is made. To remove this anomaly, the Finance Act, 1987, 
has clarified [section 32AB(6)] that in a case where the amount withdrawn 
has been utilized for the specified purpose within die period specified in the 
scheme, such amount would not form part of the income of ^e assessee in 
the previous year in which the amount has been withdrawn. 

20.8 The utilization of the amount withdrawn is permitted in accordance 
with the provisions of section 32AB and the Scheme framed thereunder for 
tte purpose of purchasing a “new ship** at “new aircraft** or “new maclunery 
or ^and*. These expre^ons have been define! in the Explanation to sec- 
tum 32(1) (vi) of the Income-tax Act which has been ddeted the Taxa¬ 
tion Laws (Amendment and Miscellaneous Bovisions) Act, 1986, with effect 
from 1-4-1988. As a consequence, the Finance Act, 1987, has amended 
section 32A9 by induding the definition of the eiqiressions “new ship'*, “new 
airetaft** and **new machinery or {tot** in the section hsdf. 
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20.9 These amoidmeiits will come into force with effect from 1st April, 
1987, and will, accordingly, apply to assessment year 1987«88 and subse¬ 
quent years.’.”. 

Page 1003: .sectkMi 33: 

After line 22 from top, add ,— 

“On the construction of section 16(c) of the Finance Act, 1974, relating 
to continuance of development rebate in certain cases, see, Rukmani Metals 
& Gaseous Ltd. v CIT fSLP (Civil) No. 14427 of 1982: (1983) 140*ITR 
(St.) 25 (SC)].”. 

Page 1004: section 33: 

After line 17 from top, add ,— 

“Pontoon, which is a flat bottomed boat used as ferry-boat, etc. [CIT 
V Shri Digvijay Cement Co. Ltd., (1986) 159 ETR 253 (Guj)] or trawler 
[Chola Fish <6 Farms Pr. Ltd. v CIT, (1987) 166 ITR 600 (Mad)] is 
covered by the expression ‘ship’.”. 

Page 1006: section 33: 

After line 19 from top, add ,— 

“A niachinery used for transporting men and material such as a lift is 
not excluded from eligibility of development rebate allowance [CIT v Jyoti 
Ltd., (1987) 163 ITR 274 (Guj). Also see, Punjab National Bank Ltd. v 
CIT, (1983) 141 ITR 886 (Del)]. 

But dumpers were, on concession, held to be road transport vehicles 
[Shiv Construction Co. v CIT, (1987) 165 ITR 160 (Guj); CIT v Shiv 
Constructions, (1987) 165 ITR 159 .(Guj).].”. 

Page 1006: section 33: 

At the end of the paragraph titled ^‘Office appliances, what they ore?”, 
add ,— 

“These are also held not to constitute office appliances:— 

1. Air-conditioners and electric fans even if installed in ah office 
premises [CIT v Jorun Commercial Mills Ltd., (1985) 151 ITR 75 
(Guj)]. 

2. Data processing machines [CIT v IBM World Trade Corporation, 
(1986) 161 ITR 673 (Bom)]. 

3. Internal telephone system [CIT v Tata Chemiceds Ltd., (1986) 
Taxation 80(3)-64 (Bom)].”. 

Page 1007: section 33: 

At the end of paragraphs titled ‘'Installed—mecating of*, add ,— 

“In CIT v Steel Rolling Mills of Hindustan Pr. Ltd. [(1987) 164 ITR 
633 (Cal)], the rental income from hiring out of gas cylinders was taxed 
■ as business income. A gas (^linder was held to have been installed as 
soon as it was brought into use for storing gas.”. 
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Faip; 1008: section 33: 

In line 3 from bottom, after “71 ITR 707 (Mad)].**, flda^“’nic ex¬ 
pression ‘wholly used’ for the purpose of the business refers to'the manner 
of user. If one is the owner of the machinery and is using it oneself and one 
has full control over it, then one is using it oneself and nobody else is 
using it. It is the control which determines who is using it. User means 
not only getting benefit, but also controlling, running, stopping, repairing, 
replacing, etc. [Punjab National Bank Ltd. v CIT, (1983) 141 li'R 886, 
895 (Del)].”. 

JPage 1009: section 33: 

At the end of line 2 from top, add, —“The user of the machinery in test 
production or experimental manufacture has been held to be user for the 
purposes of the assessee’s business even though the regular commercial 
production started in a subsequent year [V. Ramakrishna & Sons Ltd. v 
CIT, (1984) 149 ITR 554, 562 (Mad)]. 

Where rental income from a particular asset is assessed as business in¬ 
come, the assessee may be entitled to claim development rebate if requisite 
conditions in that regard are satisfied [see, Smt. Kavit Sanghi v CIT, (1982) 
133 ITR 48 (MP); CIT v Steel Rolling Mills of Hindustan Pr. Ltd., 
(1987) 164 ITR 633 (Cal)].”. 

Page 1012: section 33: 

After line 4 from top, add ,— 

“Unabsorbed development rebate of earlier years can be carried forward 
and set off against the income of the assessee in a subsequent year even 
though in that subsequent year, the asset concerned was not used for the 
assessee’s own business but was hired out by him [CIT v Narang Dairy 
Produ^s, (1983) 142 ITR 532 (All)]. 

Unabsorbed development rebate cannot be carried forward as a business 
loss under the provisions of section 72. It can only be carried forward 
as unabsorbed development rebate and set off as per the provisions of 
section-33(2) (iV). Under section 33(2) (u), the unabsorbed development 
rebate can be set off against die ‘total income’ for the subsequent year. 
Such ‘total income’ must mean income from whatever source and computed 
for the other purposes of the Act, except for the deductions specifically 
excluded thereby. Thus, such unatoorbed development rebate can be set 
off even against long-tmm capital gains. The option referred to in section 
71(2) does not matter [CIT v Victoria Mills Ltd., (1985) 153 ITR 733 
(Bom)]. 

However, the Kerala High Court in ColUs Line Pr. Ltd. v ITO [(1982) 
135 ITR 390 (Kelr)] has proceeded on the basis that unabsorbed develop¬ 
ment rebate cannot be set off against “Income from other somces”. With 
respect, the matter requires reconsideratioii. 

It may be noted that for getting the ben^t (rf set off of unabsorbed 
devdopinent rebate in a subsequent year, tlmre is no jneKxmditiott that tiie 
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business must have been continued in that sul^equent year [CIT v Kishanlal 

Sons iVdyog) Pr. Ltd., (1985) 154 ITR 735 (Cal)].”. 

Page 1012: section 33: 

In the last line of the paragraph titled ** Unlike unabsorbed depreciation, 
unabsorbed development rebate of a registered, or treated as registered, 
firm is not allocable amongst partners", after “119 ITR 454 (Mad)”, add — 

CIT V National Coal Development Corporation, (19.86) 157 ITR 45 
(Pat)”. 

Page 1013: section 33: 

Before line 3 from bottom, add ,— 

“The provisions of section 33(6) have been considered in Syndicate 
Dank v CIT [(1984) 150 ITR 198 (Karn)]; Madras Race Club v CIT 
((1985) 151 ITR 675 (Mad)].”. 

Page 1016: section 33: 

After line 16 from top, add ,— 

“Further cases holding that the industry concerned was a priority industry 
nre as under:— 

(1) CIT \ Ratlam Straw-Board Milts Pr. Ltd., (1981) 132 ITR 700 
(MP) [manufacturing of straw-board]. 

(2) CIT V East India Industries (M) Pr. Ltd., (1983) 139 ITR 1059 
(Mad) [manufacturing of waterproof paper]. 

(3) CIT V Simpson & Co. Ltd., (1983) 141 ITR 35 (Mad) [bus- 
body building]. Also see, CIT v Jayanand Khira & Co. Pr. Ltd., 
(1987) 32 Taxman 434 (Bom). 

(4) CIT v Perfect Liners, (1983) 142 ITR 654 (Mad) [manufacture 
of component parts of internal combustion engine]. 

(5) CIT v Vijaya Spng. Mills Ltd., (1983) 143 ITR 64 (AP) [manu¬ 
facturing cotton yam]. Also see, CIT v North Arcot District Co¬ 
operative Spng. Mills Ltd., (1984) 148 ITR 406 (Mad)]. 

(6) Ahmedabad Mfg. & CdUco Pr. Ltd. v CIT, (1986) 162 ITR 800 
(Guj) [P.V.C. processing plant used for production of P.V.C. 
resins]. 

(7) CIT \ Simac Group {India) Pr. Ltd., (1987) 163 ITR 867 (Bom) 
[manufacturing of hand-knitting machines]. 

(8) CtT V National Rayon Corporation Ltd., (1984) 17 Taxman 352 
(Bom) [manufacturing tyre-cord]. 

(9) CIT V AlkaU Chemiad Corporation of India Ltd., (1987) 165 
ITR 698 (Cal) [manufacturing polythene and rubber chemicals]. 

(10) CIT V Rambed Pr. Ltd., (1984) 42 CTR (Mad) 45 [manufactur¬ 
ing bolts, nuts and screw for autmnot^e machineries].”. 
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B^ore the paragrai^ titled “Aluminhim (metal)**, aM ,— 

**Further cases holding that the industiy concerned wu not a priority^ 
industry are as under:— 

(1) Traco Cable Co. Ltd. v C/7, (1982) 138 ITR 385 (Ker) [manu¬ 
facture of te]q>hone cables]. 

(2) CIT V Khosla Plastics Pr. Ltd., (1982) 138 ITR 455 (^pm) 
[manufacture of electrical appliances, such as switches, sockets,, 
etc.]. 

(3) Indian Aluminium Co. Ltd. v C/7, (1983) 140 ITR 114 (Cal) 
[manufacture of pigments out of alumina]. 

(4) C/7 V Tensile Steel Ltd., (1983) 141 ITR 223 (Guj), special 
leave petition granted by the Supreme Court: (1983) 140 ITR 
(St.) 3 [wire manufactured from billets of special steel]. 

(5) Tarapore A Co. (Cochin) v C/7, (1985) 154 ITR 537 (Mad) 
[construction and repairing of doclcyard]. 

(6) CIT V SJS.M. Sizing Centre, (1985) 155 ITR 782 (Mad) [wir- 
ping, siring and bleacliing of cotton yam after purchase]. 

(7) C/7 V S. S. M. Finishing Centre, (1985) 155 ITR 791 (Mad) 
[bleaching, dyeing, etc., of cloth after purchase]. 

(8) CIT V Veena Textiles Pr. Ltd.^ (1985) 155 ITR 794 (Mad) 
[embroidering designs on cloth after purchase and dyeing of 'such, 
cloth]. 

(9) CIT V Fitwell Caps Pr. Ltd., (1986) 159 ITR 454 (Kam) [manu¬ 
facturing aluminium caps from aluminium sheets]. 

(10) Hindustan Wire Products Ltd. v C/7, (1986) 161 ITR 749 (SC) 
[manufacturing insulated copper wire]. 

(11) CIT V Kerda Solvent Extractions Ltd., (1987) 165 ITR 174 (Ker) 
[extraction of oil from oil-cakes by the solvent extraction process 
and not directly from seeds].**. 

Page 1026: section 33A: 

At the end of paragraph titled “/» respect of whafl*\ add, — 

“In the facts of Debpara Tea Co. Ltd. v CIT [(1983) 143 ITR 94T 
(Cal)], the assessee was held entitled to development allowance in respect 
of expraditure on replantation of tea plants on virgin soil.**. 

Page 1028: seetkm 33A! 

At the end of paragraph titled **Requisite conditions for allowance‘*, 
add ,— 

“The following departmental circular is relevant to section 33A(3):— 
*Development allowance under section 33A—Creatkm of reserve —/»- 
struction regarding. —Attrition is invited to section 33A of the Income-tax 
Act, 1961, which provides for the grant of deduction by way of devdopment 
allowance h emtain p<»cratage expenses incurred on planting of tea 
bushtt <ni any land in India owned by an assessee who carries on the busi¬ 
ness of mowing and manufacturing tea. Sub-section (3) df section 33A of 
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the Income-tax Act stipulates certain conditions which must be fulfilled 
before the above-said deduction is allowed. One of the conditions is that 
a reserve of an amount equal to 75% of the development allowance to be 
actually allowed b debited to the profit and loss account of the relevant 
previous year and credited to a reserve account to be utilised by the assessee 
during the period of eight years'next following for the purpose of the 
business of the undertaking. 

2. Oarifications have been sought from the Board regarding the manner 
in which the amount of reserve for claiming deduction on account of deve¬ 
lopment allowance is to be calculated. In this connection, it is pointed out 
that the provisions of law require that the reserve should be equal to 75% 
of the “development allowance actually to be allowed”. It is argued that 
since only 40% of the income of a tea company is chargeable to tax, the 
actual allowance on account of development allowance is only 40% of the 
amount calculated on the basis of specified percentage of the cost of planting 
tea bushes. 

3. A similar question had been examined with regard to the quantum 
of reserve to be created for claiming deduction on account of development 
rebate in the cases of tea companies. Vide Board’s Circular letter F. No. 
l(8)-58/TPL, dated 1st November, 1958, it was clawed that in the case 
of tea companies it would be sufficient compliance if the reserve created is 
equal to 75% of the amount actually allowed as development rebate. Since 
the conditions regarding the creation of reserve for the grant of develop¬ 
ment allowance under section 33A are identical to those prescribed with 
regard to the creation of reserve for claiming deduction on account of 
development rebate, it is clarified that the reserve required to be created 
for claiming development allowance should be calculated @ 75% of the 
amount which is actually allowed by way of development allowance, i.e., 
75% of 40% of the amount calculated on the basis of specified percentage 
of the cost of planting tea bushes. 

4. The above clarification may please be brought to the notice of all 
the officers working in your charge.’ [Circular No. 325, dated 3rd February, 
1982.]”. 

Page 1030: new section 33AB: 

At the beginning of die page, add ,— 

“Section 33AB relating to tea development account has been inserted 
by the Finance Act, 1985 (32 of 1985). 

The scope and effect of the newly inserted section 33AB have been 
elaborated in the following portion of the departmental circular No. 421, 
dated 12th June, 1985, as under:— 

‘Deduction of contributions to special account widi the National Bank 
for Agriculutre and Rural Development. —14.1 With a view to encouraging 
persons engaged in the business of groadng and manufacturing tea iti 
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India to mobilise resources internally for specified purposes, the Finance 
Act, 1985, has inserted a new section 33AB in the Income-tax Act. The 
section provides that where a person who carries on die business of growing 
and manufacturing tea in India has, during the previous year, deposited 
with the National Bank for Agriculture and Rural Development any 
amount in a special account maintained by such person with that Bank in 
accordance with the scheme approved in this behalf by the Tea Board, 
such person shall be allowed a deduction of the amount so deposited during 
the previous year or 20 per cent, of the profits from the business of grow¬ 
ing and manufacturing tea in India (before making this deduction), 
whichever is less. Any excess deposit made in the previous year shall be 
treated as a deposit made by such person in the next following previous 
year. 

14.2 Where any amount is withdrawn by such person from the special 
account with the Bank, for acquiring any asset, being building, machinery, 
plant or furniture, the actual cost of suck asset shall, for the purposes of 
the Income-tax Act, be reduced by the amount so utilised. Where the 
amount withdrawn from the special account is utilised for incurring any 
expenditure for the purposes of the business of growing or manufacturing 
tea in India, such expenditure shall be reduced by the amount so utilised 
and only the resultant sum, if any, shall be taken into account for the pur¬ 
pose of computation of income. 

14.3 Where any amount released from the special account during any 
previous year by the Bank for being utilised by such person for the purpose 
of the busings of growing and manufacturing tea in India, in accordance 
with the scheme, is not so utilised during that previous year, the unutilised 
amount shall be deemed to be the profits and gains from business and 
accordingly chargeable to income-tax as the income of such person of 
that previous year. 

14.4 The deduction under section 33AB shall be subject to the provi¬ 
sions of section SOVVAJ relating to restriction on the aggregate amount to 
be allowed as deduction in the case of companies. 

14.5 The new provision takes effect from 1st April, 1986, and will, 
accordingly, apply in relation to the assessment year 1986-87 and subse¬ 
quent yearst-’. 

The Finance Act, 1987, has amended section 33AB(5). By that Act, the 
provisions of that section 33AB shall have application only for assessment 
years 1986-87 and 1987-88.”. 

t Section 80WA shall stand omitted by the Finance Act, 1987, with effect from 
M-1988. 

t As a result of'the amendment of section 33AB'(5) by the Finance Act, 1987, 
the application of the provisions of section 33AJB hu b^n restricted to two 
assessment years only, namely,. 1986-87 and 1987-88 asKssment ytan. 
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Pasre 1033: section 33B: 

Before the text of section 34, add ,— 

**Withdrawal of rehabilitation allowance.^—For the effect of the inser- 
tion (before the Explcawtion) of a proviso to section 33B, reference may 
be made to pages liv-lv of Vol. 4.”. 

Page 1037: section 34: 

At the end of the page, add ,— 

“VII. The Taxation Laws {Amendment and Miscellaneous Provisions) 
Act, 1986.—^By this Act, sub-sections (1) and (2) of section 34 have 
been omitted with effect from 1st April, 1988. The omission is consequen¬ 
tial to the new scheme of depreciation allowance envisaged in that Act.”. 

Page 1038: section 34(1): 

At the end of the paragraph titled “I. Prescribed particulars to be fur¬ 
nished’*, add ,— 

“In the facts of the Indian Bank Ltd. v CIT [(1985) 153 ITR 282 
(Mad)], depreciation was held allowable on proportionate basis even 
though item-wise particulars of the assets were not available because indis¬ 
putably such assets were used for business purposes. 

However, in Beco Engineering Co. Ltd. v CIT {(1984) 148 ITR 478 
(Punj)], claim for depreciation and extra-shift allowance was not made 
in the revised return although such claim was made in the original return. 
It was held that the Income-tax Officer was not statutorily bound to grant 
depreciation and extra-shift allowance. 

It may be noted that as a result of the omission of section 34(1) by the 
Taxation Laws (Amendment & Miscellaneous Provisions) Act, 1986 (46 
of 1986), the furnishing of prescribed particulars as per rule 5AA (which 
has also been omitted by the Income-tax (Third Amendment) Rules, 
1987, with effect from 2nd April, 1987] is not needed for and from assess¬ 
ment year 1988-89.”. 

Page 1039: section 34(2): 

At the end of line 9 from top, —“In this regard, reference may be 

made to Gufarat Mineral Development Corporation Ltd. v CIT {(1983) 
143 ITR 822 (Guj)]. 

It may be noted that section 34(2) has been omitted by the Taxation 
Laws (Amendment & Miscellaneous Prorisions) Act, 1986 (46 of 1986), 
with effect from 1st April, 1988.”. 

Page 1040: section 34(3): 

Oh the subject "Creation of the reserve essential for the development 
rebate allowance*, reference may also be made to CIT v Malayala Mano- 
rama & Co. Ltd. {(1983) 143 ITR 29 (Ker)] holding that if the reserve 
is mk created in the relevant previous year, the assessee is not entitled to> 
claim deduction for develo|»nent rebate. 
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Pages 1040-1041: section 34(3): 

On the subject **Point of time by which the requisite reserve to be 
created", rt^erence may also be made to— 

(1) CIT V NaUonal Industrial Corporation, (1982) 137 ITR 586 
(Del) [reserve not created in the final accounts—but whea pre¬ 
sented to the annual general meeting of the shareholders, they 
resolved and directed creation of reserve—^held that such resolu¬ 
tion should be construed to amount to creation of reserve and 
rebate was allowable]. 

(2) CIT V Janardfum Zarapkar, (1982) 138 ITR 482 (Bom) [reserve 
created after filing the original return but before filing a revised 
return—rebate held allowable]. 

(3) CIT V Haryana State Minor Irrigation & Tubewell Corporation 
Ltd., (1983) 140 ITR 437 (Punj) [reserve created after com¬ 
pletion of assessment proceedin^i—held development rebate not 
allowable]. 

Page 1042: section 84(8): 

Before line 8 from bottom, add ,— 

*‘Prq>onderance of judicial opinion is that non-creation of the requisite 
reserve in the prmdous year, which had resulted in loss, will not disentitle 
the assessee to carry forward the allowable develqnnent rebate to a subse¬ 
quent profit-earning year. Ihe creation of the requisite reserve in sudi 
subsequent year will suffice for allowance in that year [Addl. CIT v Mar- 
kanda Engineers, (1982) 136 ITR 111 (Del); CIT v V.P. Hotel A Res¬ 
taurants Ltd,, (1984) 145 ITR 598 (All); CIT v Metal Forging Fr. Ltd., 
(1984) *149 riR 259 (Del); Addl, CIT v Indo-Austro Corporation Fr. 
Ltd., (1984) 149 im 329 (Del); Acropolymers Fr. Ltd. v CIT, (1985) 
151 ITR 158 (Punj); CIT v Durga Enterprises Fr. Ltd., (1985) 154 ITR 
585 (Del); CIT v Kelvin Jute Co. Ltd., (1986) 159 ITR 770 (Cal); CIT 
V Tata Robins Frazer Ltd., (1987) 163 ITR 886 (Pat); CIT v Amaravidhi 
SH Venkatesa Paper Mitts Ltd., (1987) 164 mt 229 (Mad)].**. 

Page 1048: section 84(3): 

' At the end of line 4 from the bottom, add, —^“Also see, Bharat Vifay 
Mitts Ltd. V ITO: Gurfargravures Fr. Ltd. v ITO, (1985) 154 WBL 786 
((3iij), whmre it was held that the circulars dirMting condonation 6f genuine 
defidency in die created reaen/t if the deficiency is made good subsequently 
are binding on die authorities.**. 

Page lOM: section 84(8): 

In line 13 from bottom, after “123 ITR 619 (Mad)**, adrf,—-“ ; CIT 
y Arqsan A Co., (1985) 152 ITR 206 (Mad); Addl. CIT v India Tin 
Irubtstries Fr. Ltd., (1987) 166 ITR 454 (Kam)** Oiolding that creation 
oi ptem reserve in an earlier year will not entitle allowance of rebate in 
a stibeequenl ^year]. , 
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Page 1047: section 34(8): 

At the end paragraph titled '‘Where a reserve rteed not be created'', 
add ,— 

“In CIT V M.P. Electricity Board [(1987) 166 ITR 24 (MP)], the 
State Electricity Board has been held to be covered by the first proviso to 
section 34(3) (a) and, therefore, exempt £rom creating and maintaining a 
development rebate reserve. Also see, CIT v M. P. State Electricity Board, 
(1987) 166 ITR 26 (MP) 

Page 1052: section 34(3): 

At the end of line 18 from bottom, add, — “The decision in CIT v Indian 
Motors Transport Co. (P.) Ltd.* [(1974) 95 ITR 73 (Punj)] has been 
affirmed by the Supreme Court in /ndion Motors Transport P. Ltd. v CIT 
[(198S) 156 ITR 489 (SC)], where it has been held that if before the 
completion of the assessment the asset concerned is sold or otherwise 
transferred, the Income-tax Officer can outright refuse to allow the develop¬ 
ment rebate instead of first allowing and then withdrawing. In view of the 
above Suprmne Court ruling, the Gujarat rulii^ in Bharat Petroleums v 
CIT [(1979) 116 ITR 75 (Guj)] is no more good law.“. 

Page 1062: seetitm 34(3): 

Before line 4 bottom, add ,— 

“Issue of bonus shares out of the development rebate reserve is nothing 
but distribution of profits within the meaning of section 34(3) (c) (0 as also 
section 155(5) (it) (a) so as to entail withdrawal of the development rd)ate 
already allowed [CIT v Hunsur Plywood Works Pr. Ltd., (1986) 161 ITR 
639 (Kam)]. 

In South India Steel RoUing MUls v CIT [(1982) 135 ITR 322 (Mad)], 
the assessee-firm to whi<^ the development rebate was granted was dis¬ 
solved, within eight years' period, on the death of a partner. Thereafter, the 
surviving partner along with the legal representative of the deceased partner 
constituted a firm to continue the business. It was held that die develop¬ 
ment rebate re^rve was not utilised by the assessee-firm for business pur¬ 
poses for a period of ds^t years. Therefor^, the development rebate 
allowed was liable to be withdrawn. 

Howevm, in CIT v L. Balasubramanian [(1982) 138 ITR 815 (Mad)], 
a partial partition of the HUF assets was effected. Hie learned judges have 
proceeded on the basis that the HUF had ceased to exist and thmefore the 
provisions r^arding utilisation of the reserve did not operate in relation 
to it. With rrapect, it is submitted that, ordinarily, in case of a pardal parti¬ 
tion, the family does not cease to exist. It seems that the case requires 
recomfidmatiem.**. 

Page 43IKI: eeetimi 34(3): 

Alter iserial No. (3) dealing with illustrations: "Asset held sold &r 
odtefi!iHseMBKrfeeretP',addr^: 
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*‘(4) A machinery belonging to the sole proprietor becoming property of 
the firm as a result of converuon of sole proprieuuy concern into a partner¬ 
ship [Baldevii v CIT, (1985) 156 ITR 776 (Mad); C/7 v Shantiial 
Rugnathfi Desai, (1987) 163 IIU 245 (Ouj)]. Contra: CIT v Vijaya Pro¬ 
ductions Pr. Ltd. [(1985) 152 FIR 613 (Mad), q)ecial leave petition granted 
by the Snprmne Court: (1984) 146 FTR (St.) 4], where it was hdd that 
such conversion did not involve a transfer. 

(5) A lease of the trawler was held resulting in a transfer of a right or 
interest in the trawler [Blue Bay Fisheries (P.) Ltd. v CIT, (1987) 166 
ITR 1 (ter)].”. 

After serial No. (2) dealing with illustrations: "Asset held not to have 
been sold or otherwise transferred”, add ,— 

“(3) Partition of HUF assets does not involve ‘transfer* [CIT v S. 
Krishna Rao, (1985) 154 ITR 643 (AP); CIT v N. T. Ramarao {HUF), 
(1987) 163 ITR 453 (AP)]. Any subsequent sale or transfer by the 
divided member to whom the asset was allotted is not material or relevant 
for the purpose of withdrawal of the rebate [CIT v 5. Balasubramanian, 
(1982) 138 ITR 815 (Mad), special leave petition granted by the Supreme 
Court: (1984) 150 ITR (St.) 81; CIT v M. V.S. Sastry, (1986) 157 riU 
543 (Mad)]. 

Also see, CIT v Lakshmi Flour Mills, SLP (Civil) Nos. 9084-9092 of 
1982: (1984) 150 ITR (St.) 80.”. 

Page 1065: section 35: 

Before the paragraph titled “Scientific research”, add ,— 

‘‘Section 35 has also been amended by— 

—the Finance Act, 1983 (11 of 1983)§; 

—the Finance Act, 1984 (21 of 1984) §; and 
—the Taxation Laws ‘(Amendment and Miscellaneous Provisions) 
Act, 1986 (46 of 1986). 

For effect of the amendments made by Acts marked!, see pages Iv-lviii 
of Vol. 4. 

The amendments made by Act 46 of 1986 are consequmitial to die new 
schone of depreciation allowance introduced by that Act**. 

Page 1066: section 35(1) (i): 

After line 15 from top, add ,— 

“For claiming deduction under section 35(1) (i), it is not necessary 
that the research must have been carried by the assessee himself. The 
deduction can be claimed even if the research is carried on by some odier 
person for and on l^alf of the assessee {C/7 v National Rayon Corpora¬ 
tion Ltd., (1983) 140 ITR 143 (Bom); CIT v National Raymt Corpora¬ 
tion., (1985) 155 ITR 413 (Bom)]. 

The words ‘related to business’ in section 35(1) (f) cannot be interpreted 
in a narrow manner, viz., related to die present business of manufacduing 
activities of the assessee. A research pertaining to substitution the 
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existing raw material by another which is more easily and economically 
available must be regarded as one ‘related to’ the business of the assessee 
[CIT V National Rayon'Corporation Ltd., (1983) 140 ITR 143, 147, 148 
(Bom)].”. 

Page 1066: section 35: 

For the text of rule 6, effective from 1-6-1982, reference may be made 
to page 5441 of Vol. 6. 

Page 1067: section 85(1) (iii): 

After line 5 from top, add ,— 

‘‘In CIT V Bharat Ram Charat Ram Pr. Ltd. [(1986) 157 ITR 199 
(Del)], the assessee paid rent on behalf of an approved institution for 
research in social science or statistical research for the building in which the 
research is to be carried on. Such payment was held eligible for deduction 
under section 35(1)(iii). Also see, CIT v Bharat Ram Charat Ram, 
(1984) 43 CTR (Del) 175.”. 

Page 1068: section 35(2) (iv): 

After line 6 from top, add ,— 

“As a result of the retrospective amendment of section 35(2) (iv) by 
the Finance (No. 2) Act, 1980, an assessee is not entitled to depreciation 
on any capital asset represented by expenditure which has been allowed 
as a deduction under section 35 for the same year or. any odier year 
[CIT V International Instruments Pr. Ltd., (1983) 144 ITR 936 (Kam); 
CIT V Lucas-TVS Ltd., (1984) 149 ITR 771 (Mad^ ; CIT v Sundaram 
Fasteners Ltd., (1984) 149 ITR 773 (Mad); CIT v Mahindra Sintered 
Products Ltd., (1986) 161 ITR 692 (Bom); CIT y Alkali & Chemical 
Corporation of India Ltd., (1987) 165 ITR 698 (Cal); Alkali & Chermccd 
Corporation of India Ltd. v CIT, (1986) 161 ITR 820 (Cal); Union 
Carbide India Ltd. v CIT, (1987) 165 ITR 678 (Cal); Mysore Kirloskar 
Ltd. V CIT, (1987) 166 ITR 836 (Kam).”. 

Page 1083: section 35A: 

After line 15 from top, add ,— 

“In order to apply section 35A, it is necessary that there riiould have 
been an expenditure of a capital nature, such expenditure should have 
been incurred after the 28th February, 1966, and such expenditure riiould 
have been incurred on the acquisition of patent rights or copyright used 
for the purposes of the business. Only when all these conditions are 
satisfied, any question of deduction under section 3SA would arise \CIT 
V Cochin Refineries Ltd., (1982) 135 ITR 278, 283 (Ker), special leave 
petition granted by the Supreme Court: (1985) 151 ITR (St) 13]. 

In that case, tibe payment towards patent rights was held to have been 
incurred prior to 28th February, 1966, and, therefore, not eligible for 
amortisation under section 35A. 

cap: it v-7—15 
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Where there was no material to show that the asset concerned was 
a patent right or cq)yright, the assessee was held not entitled to the benefit 
of section 35A [Rockweld Electrodes (India) Ltd. v CIT, (19S6) 158 
rm 819 (Mad)].”. 

Page 1085: new section 85AB: 

At the end of the pag^ add ,— 

”The new section 35AB.-*A new section S5AB, relating to amortisation 
of expenditure on acquisition of know-how, has been inserted by the 
Finance Act, 1985 (32 of 1985), with effect from 1st April, 1986. 

The scope and effect of the new section 35AB have been elabofated in 
the following portion of the departmental circular No. 421, dated 12th June, 
1985, as imder:— 

^Deduction in respect of expenditure on "know-how*'. —15.1 With a 
view to providing further encouragement for indigenous scientific research, 
the Finance Act, 1985, has inserted a new section 35AB in the Income- 
tax Act. The section provides that any -lump sum consideration paid by 
the taxpayer for acquiring any know-how for use for the purpose of his 
business will be idlowed as deduction by spreading it over 6 years, namely, 
the year in which the lump sum consideration is paid and die five imme¬ 
diately succeeding yeai^. Where the "know-how” is developed in a labora¬ 
tory, university or institution, referred to sub-section X2B) of section 32A, 
die considm'ation riiall be spread equally over 3 years. 

15J1 For the purposes of this section, "know-how” means any indus¬ 
trial information or technique likely to assist in the manufacture or pro¬ 
cessing of goods or in the working of a mine, oil well or other source of 
mineral deposits ‘(including the searching for, discovery or testing of d^o- 
sits or the winning of access thereto). 

15.8 The new section will apply in relation to the assessment year 1986- 
Z1 and subsequent years.*.”. 

Page 1097: section .-SSB: 

Before the paragraph titled "Who is entitled to cUdm", add ,— 

"Export. Markets Developnent Allowance withdrawn.—A8 a result of 
the amendmmit of section 35B(1) (a) by the Finance' Act, 1983, no 
deduction under section 35B is available in relation to expenditure incurred 
after 28th February, 1983. For of such amendment, see portion of 
the departmental circular No. 372, dated 8tii December, 1983, reproduced 
at page lix of VoL 4.”. 

Page 1097: section S5B: 

At the end of paragn^h titled "Who is entitled to claims', add ,— 

The wei^ted deduction under section 35B ena be claimed only by an 
asqpioater ^d not by importer Muddah v CIT: M. Subharaya iiudaUar 
V aT, (1983) 140 ITR 1030 (Mad)]. 
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Where the objects of the assessee’s business do not enable it to under¬ 
take export or marketing of goods outside India as one of its businesses* 
the assesses cannot daim weighted deduction under section 35B [Karnataka 
Small Industries Development Corporation Ltd. v CIT, (1987) 164 ITR 
140 (Kara)]. 

Weighted deduction available, even though no profit results froBL.!^ 
export business.—^An assessee can claim weighted deduction under sec¬ 
tion 3SB even though there is no corresponding receipt from the eoqwrt 
business [CIT v C.R. Narayana Rao, (1984) 146 ITR 310 (Mad)]. 

Weighted deduction not dependent on non-eligibility to sectiim 80-0 
relief.—^The weighted deduction under section *85B can be availed of by 
an assessee on fulfilment of the conditions thereabout. That deduction is 
not dependent on the assessee not being eligible to relief under section 
■ 80-0. These two reliefs are not alternative but are independent of each 
other [CIT v C.R. Narayana Rao, (1984) 146 ITR 310 (Mad)].”. 

Page 1099: section 35B: 

Rule 6AA has further been amended by the Income-tax (Third Amend¬ 
ment) Rules, 1982. For the text of the amended rule, see pages S442-S443 
ofVol. 6. 

Page 1102: section 85B: 

.. At the end of the paragraphs titled “Special provisions for A. Y. 1978-79 
.and 1979-80—tfccfton 35B(1A)”, add,— 

“In the facts of CIT v R.N. Oswal Hosiery Factory {(1987)* 165 HR 
662 (Punj)], it was held that the special provisions of section 35B(1A) 
were satisfied and, .therefore, the assessee was entitled to claim weighted 
deduction in respect of payment of commission.”. 

Page 1103: sectjon 85B: 

At the end of paragraph titled “Rectification not possible if allowance 
was not claimed", add ,— 

“The above AU^abad decision [124 ITR 55 (All)] has been dissented 
from by the Madhya Pradesh High Court in CIT v K. N. OH Industries 
[(1983) 142 ITR 13 (MP)] which held that if it is apparent from the 
record that the assessee was entitled to weighted deduction under section 
35B, such deduction can be granted through rect^cation proceedings even 
Though the assessee cfid not daim it in his return. 

Ctaim nnde for the first tfanc before the a^pdlate authority.—^Ih the 
facts of the following cases, the appellate authority wm held jusdfted in 
entertaining a claim under section 3SB raised before it for the firat time:-— 
1. Madhu Jayanti Pr. Ltd. v CJT, (1985) 154 ITR 277 (Cal). 
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2. CIT V Gordhandas Jerambhai, (1985) 154 ITR 288 (Cal). 

8. CIT V Oswal Woollen Mills Ltd., (1987) 163 ITR 484 (Punj). 

However, in the facts of Silver Plastochem (P.) Ltd. v CIT [(1985) 20 
Taxman 381 (Bom)], the appellate authority was held not justified in 
entertaining the claim under section 35B made before it for the first time.*’. 

Page 1103: section 35B: 

At the end of paragraph titled *‘Onus on the assesses^*, add ,— 

“In order to be eligible for weighted deduction under section 35B, it is 
required to be established by the assessee that die expenditure for which 
such deduction is being claimed had been incjurred wholly and exclusively 
for the specified purposes [Birla Jute Mfg. Co. Ltd. v CIT, (1986) 162 
ITR 413, 419 (Cal)]. Also see, CIT v Navabharat Enterprises, (1987) 
31 Taxman 173 (AP). 

What the section requires is that the assessee must establish that the 
expenses were incurred outside India for the specified activities performed 
outside India. The burden is on the assessee to prove that fundamental 
fact. It is not sufficient that the assessee sold goods to foreign buyers or 
that it was assisted by a commission agent in connection with the sale of 
those goods, but the burden is on the assessee to prove that the commission 
paid was wholly and exclusively for the specified activities conducted out¬ 
side the country. The object of the special concession allowed under sec¬ 
tion 35B is to facilitate export trade; and, only in regard to expenditure 
incurred outside the country, although paid in India, can the assessee claim 
the benefit. In other words, once it is proved that the expenditure was 
incurred odtside India whoUy and exclusively for the specified activities, 
the assessee would not be disqualified for the deduction, even if payment 
towards such expenditure was actually made in India. The wording of the 
section, which is intended to facilitate export trade, docs not justify the 
narrower construction that, not only the expenditure should have been 
incurred outside India, but the payment also should have been made out¬ 
side India [CIT v C. Tharian & Sons, •(1987) 166 ITR 607, 609, 610 
(Ker), dissenting from CIT v Southern Sea Foods P. Ltd., (1983) 140 
ITR 855 (Mad) and CIT v Jay Enyineenng Warks, (1984) 149 ITR 297 
(Del); CIT Y P. Alikunju, M. A. Nazir, Cashew Industries, (1987) 166 
ITR 611 (Ker); CIT v Orion Coir Mats and Matting Manufacturers (P.) 
ltd., (1987) 166 ITR 616 (Ker)].”. 

Illustrative cases on weighted deduction under section 35B^—In the 
facts of the following cases, the weighted deduction under section 35B was 
held allowable:— 

(1) Handicrafts and Handloom Export Corporation of India V CIT, 
(1983) 140 ITR 532 (Del) [custom duty paid by the forcigir 
office of the assessee lor goods exportedl. 
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(2) CIT V Godrei & Boyce Mfg. Co. Pr. Ltd., (1984) 149 nn 594 
(Bom) [commission paid to a foreign agent for securing busi¬ 
ness, for publicising assessee’s products in the agent’s teiritory 
and for maintaining a show room at agent’s expense]. Also see, 
CIT V Oswdl Woollen Mills Ltd., (1987) 61 CTR (Punj) 62. 

(3) CIT V Indo Marine Agencies (Kerala) Pr. Ltd., (1986) 158 UR 
604 (Ker) [expenses on storage at a place outside India and local 
duties paid there]. Also see, CIT v Asiatic Sea Foods, (1986) 
160 UR 869 (Ker). 

(4) CIT V Vippy Solvex Product Pr. Ltd., (1986) 159 ITR 487 (MP) 
[interest paid to bank on export packing credit loan account 
which was opened after receipt and execution of contract for 
supply of goods to a foreign country]. 

(5) CIT V Pooppally Foods, (1986) 161 ITR 729 (Ker) [commis¬ 
sion paid to a foreign agent for promotion of export trade]. 

(6) CIT \ J. B. Advani dc Co. (Mysore)'(Private) Ltd., (1987) 163 
UR 638 (Karn) [sums paid by the assessee for the promotion of 
sales of goods outside India]. Also see, CIT v Orient Goa Pr. 
Ltd., SLP (Civil) Nos. 7894-7896 of 1980: (1983) 141 ITR 
(St.) 50 (SC). 

(7) Union Carbide India Ltd. v CIT, (1987) 165 ITR 558 (Cal) 
[payment of export inspection agency fees for obtaining certificate 
which was pre-requisite for selling goods in foreign countries]. 

Also see, CIT v Machinery Mfg. Corporation Ltd., SLP (Civil) No. 
9502 of 1981: (1984) 147 ITR (St.) 3 (SC); CIT v Navabharat Enter¬ 
prises Pr. Ltd., (1987) Tax LR 1231 (AP). 

In the facts of the following cases, the weighted deduction under section 
35B was held not allowable:— 

(1) CITvK.N.Oil Industries, (1982) 134 UR 651 (MP) [ex¬ 
penditure on carriage of goods to their foreign destination and that 
on the transit insurance of such goods]. Also see, Haruiicrafts & 
Handloom Export Corporation of India v CIT, (1983) 140 UR 
532 (Del); D.&H. Secheron Electrodes Pr. Ltd. v CIT, (1984) 
149 ITR 400 (MP); Bharat General & Textile Industries Ltd. v 
CIT, (1985) 153 ITR 747 (CtiL)\ Indian Textiles v CIT, (1986) 
157 ITR 112 (Mad); K. Vensimal & Sons v CIT, (1986) 157 
ITR 807 (Mad); K.E. Kesavan & Co. v CIT, (1986) 158 UR 
608 (Ker). 

(2) CIT V Southern Sea Foods Pr. Ltd., (1983) 140 ITR 855 (Mad) 
[commission paid in India for procuring orders from foreign 
buyers in respect of goods exported]. 

(3) V. D. Swami & Co. P. Ltd. v CIT, (1984) 146 UR 425 (Mad) 
[clearing and forwarding charges and other etpenses incurred in 
India]. 

(4) CIT V Madras Rubber Factory Ltd., (1984) 149 UR 411 (Mad) 
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[royalty paid to a foreign collaborator under a tedinical know- 
bow agrennent]. 

(5) eJT V QuUon Marine Produce Co., (1985) 48 CTR (Ker) 135 
{trading discount is not an expenditure within the meaning oi 
section 35B]. Al^ see, CIT v Orion Coir Mat and Mattings 
Manufacturers (P.) Ltd., (1987) 166 ITR 616 (Ker). 

(6) Duncan Bros. & Co. Ltd. v CIT, (1987) 31 Taxman 102 (Clal) 
[amount of penalty paid to the foreigner for delay in shipment of 
goods]. 

Also see, Taylor Instrument Co. of India Ltd. v CIT, SLP (Civil) No. 
6932 of 1982; (1984) 150 ITR (St) 78; CIT v Navabharat Enterprises, 
(1987) 31 Taxman 173 (AP). 

So far as general administrative expenses incurred by the assessee in 
India are concerned, these may qualify for weighted deduction only to the 
octent these can be co-related, on analysis, to any of the activities listed in 
sub-clauses (i) to (vui) of section 35B(l)(h) and not beyond that {Handi- 
crafts di Handloom Export Corporation of India v CIT, (1983) 140 ITR 
532 (Del). Also see, CIT v Raunaq Internatiorud Ltd., (1986) 158 ITR 
701 (Del)]. 

On the point -of allowability of wei^ted deduction under section 35B, 
reference may also be made to Universal Ferro & Allied Chemicals Ltd. v 
P.G.K. Worrier, (1983) 143 ITR 959 (Bom); CIT v Jay Engineering 
Works, (1984) 149 ITR 297 (Del); CIT v Orion Coir Mats and Mattings 
Manufacturers (P.) Ltd., (1987) 166 ITR 616 (Ker).”. 

Page 1104: aection 35B: 

After line 6 from top, add ,— 

“In the facts of the following cases, the Tribunal was directed to state the 
case to the High Court and refer the questions (rf law: 

(1) CIT v Oswal Woollen Mills Ltd., (1987) 163 HR 207 (Punj). 

(2) CIT v Premier Traders, (1987) 163 HR 719 (All). 

(3) Aero Engineering Works v CIT, (1983) 34 CTR (Punj) 276. 

(4) CIT V Bhagat Bros., (1987) 165 ITR 660 (Punj). 

(5) Jain Export Pr. Ltd. v CIT, (1987) 61 CTR (Del) 207. 

(6) CIT V Kraft Place, (1987) 167 FIR 236 (AU). 

Bttt^ in the facts of CIT v York Hosiery MBs Pf. Ltd. ((1986) 51 CTR. 
(Del) 276], it was held that no question of law arose. Also see, CIT v 
LalTs ImemaHonal, (198^) 167 ITR 237 (All). 

A quMtion about proportion of a particular expenditure eligible for 
weigil^ deductitm has been held to be a question of fact {C/7 v Novelty 
Trading Corporation, (1984) 150 ITR^ 453 (AH); K. Vensimal A Sons v 
or, (1986) 157 ITR 807 (Mad); CIT v Raunaq Intemadonal Ltd.,. 
(1986) 158 ITR 701 (Dd)].”. 
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Page 1106: section 35C: 

After the central heading **Agricultural development allowance’^ add ,— 

"Withdrawal of agricultural doTelopnient allowance.—^The Finance 
Act, 1983, withdrew the weighted element from the allowance. The Finance 
Act, 1984, has withdrawn the agricultural development allowance in respect 
of any expenditure incurred after 29th February, 1984. 

For the effect of these amendments see pages lix-h of Vol. 4.”. 

Page 1109: section 35C: 

After the paragraph titled “Introduction", add ,— 

^Itequisite conditions.—^The requisite conditions for attracting the 
provisions of section 35C have been discussed in CIT v Navabharat Eider- 
prises Pr. Ltd. [(1987) 165 ITR 603 (AP)].”. 

Page 1110: section 35C: 

After line 20 from top, add ,— 

“In Indian Leaf Tobacco Development Co. Ltd. v CIT [(1982) 137 ITR 
827 (Cal)], the assessee was held entitled to a weighted deduction on 
account of agricultural development allowance under section 35C in res> 
pect of depreciation on assets used for the purpose of providing goods, 
services or facilities as laid down in'section 35C(,l)(h). 

In Okayti Tea Co. Ltd. v ITO [(1986) 160 ITR 487 (Cal)], the Tri¬ 
bunal was held justified in refusing to consider the claim made for the 
first time before it in respect of agricultural development allowance under 
section 35C.”. 

Page 1112: section 35CC: 

At the end of the page, add ,— 

“L^islative amendments.—Section 35CC has been amended by the 
Finance Act, 1983. For the effect, see page Ixi of Vol. 4. Further, die 
Finance Act, 1985, has amended section 35CC. The scope and effect of 
the 1985-amendment have been elaborated in the following portion of the 
departmental circular No. 421, dated 12th June, 1985, as under: 

‘Withdrawal of deduction relating to rural development allowance .— 
16.1 Section 35C)C of the Income-tax Act relating to rural develoiunent 
aUowancei provides that where a company or a co-operative society incurs 
any expenditure on any programme of rural development, the expenditure 
so incurred shall be deducted in computing the taxable profits. The deduc¬ 
tion is to be allowed only if the approval of the prescribed authority has 
been obtained in respect of the programme before incurring the expenditure. 

16.2 The concession is open to abuse as the correctness of claims in 
respect of expenditure incurred on rural devdopment programmes is diffi¬ 
cult to verify. The Finance Act, 1985, has discontinued this concession, 
except in rdation to programmes of rural development whidi have been 
approved by the prescribed authority before 17th March, 1985, by providliig 
that no such programme shall be approved after 16di March, l!l85.*.**. 
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Page 1124: aection S60CA: 

After line 5 from top, add ,— 

“Section 35CX^ has also been amended by the Finance Act, 1983. For 
the effect*of such amendment, see pages Ixii-lxiv Of Vol. 4. 

The provisions of section 3SCXA. have been considered in Kaka Ba and 
Kola Budh Public Charitable Trust v CIT {(1984) 146 ITR 9 (Guj)].”. 

Page 1131: new section 35CCB: 

Before the text'of section 35D, add ,— 

“A new section 3SCCB has been inserted by the Finance Act, 1982, 
with effect from 1st June, 1982. For the effect of the new section, see pages 
IxiV'lxv of Vol. 4. Rule 6AAC, which is relevant to section 3SCX]S, has 
been rqproduced at page 5444 of Vol. 6.". 

Page 1134: aection 35D: 

After the paragraph titled "Introduction”, add ,— 

“In the facts of Addl. CIT v Parasol Ltd. {(1987) 163 ITR 364 (Raj)], 
preliminary expenses incurred in the earlier accounting year were hdd 
•deductible for the assessment year 1966-67.” 

Page 1136: section 35D: 

After line 12 from top, add ,— 

“The word ‘being’ has been held to be used in section 3SD(2) (c) (iv) 
in an illustrative and not restrictive manner. In that view of the matter, 
expenditure incurred in connection with Tefund of the amount overrsubs- 
cribed is expenses in connection with the issue of shares and, therdore, eli¬ 
gible for amortisation under section 3SD [CIT v Shree Synthetics Ltd., 
0986) 162 ITR 819 (MP)].”. 


VOLUME 2 

Page 11S9: aection 36(1) (i): 

After the paragraphs titled “Insurance premium paid for covering risks 
.to stocks and stored', add ,— 

“Insurance prmnium paid on policies taken out by the assessee-firm on 
the lives of the partners with a view to ensure availability of cash in order 
to pay off legal representative of the deceased partner is neither deductible 
under section 36(1) (i) nor under section 37(1) [CIT v Khodidas Mod- 
ram Panchal. (1986) 161 ITR 99 (Guj)]. 

However, in the context of the A^cultural Income-tax Act, the expendi¬ 
ture incurred by way of premium paid on insurance,against Toss or thd^t 
of cash in transit has been held allowable under a provision similar to 
seetkm 37(1) [CAgIT v Pullangode Rubber Ac. Produce Co. Ltd., (1986) 
160 ITR 337 (Ker); Puttangode Rubb^ A Produce Co. Lid. v CAgIT, 
(1986) 160 HU 339 (Ker)].”. 
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Page 1160: new section 36(1)(ib): 

After line 14 from top, add ,— 

“(i6) INSURANCE PREMIUM ON EMPLOYEES’ HEALTH 

Insunmce premium on employees* health,—Oause (ib) has been in- 
aerted by the Income-tax (Amendment) Act, 1986 (26 of 1986) with 
■effect from 1st April, 1987, i.e., for and from assessment year 1987-88. 
The ^cope and effect of the newly inserted section 36(1) (ib) and other 
related provision have been elaborated in the following portion of the 
departmental circular No. 464, dated 18th July, 1986, as under:— 

'Deduction in respect of the premium paid for insurance on health .— 

4.1 In para. 98 of the Budget speech for the year 1986-87, the Finance 
Minister had announced a proposal to provide relief to self-employed 
persons and salary earners other than those whose medical needs were 
taken care of by the employers in respect of medical expenses incurred by 
th^ by allowing a deduction out of their total income, subject to limits, 
for any premium on medical insurance policies taken by them with the 
General Insurance Corporation of India. 

4.2 In pursuance of the above, the Amending Act has inserted a new 
clause (ib) m subrsection (1) of section 36 of the Income-tax Act, to 
allow a deduction to an employer in respect of premium paid by him by 
cheque for insurance on the health of his employees in accordance with a 
scheme framed in this behalf by the General Insurance Corporation of 
India and approved by the Central Government. This deduction will not 
have any monetary ceiling. Ihe scheme is being finalised separately. 

4.3 Further, the Amending Act has inserted a new section 80D in the 
Income-tax Act, to provide a deduction to an assessee upto Rs. 3,000 a 
year in respwt of premium paid by him by cheque for insurance,— 

(z) on his health or on the health of his spouse or dependent parents 
or dependent children, and 

(iz) in the case of a Hindu undivided family or association of persons 
or body of individuals consisting only of (in either case) hus¬ 
band and wife governed by the system of community of property 
in force in the Union territories of Dadra and Nagar Haveli, 
Goa, Daman and Diu, on the health of any member of such 
family, association or body of individuals.’.”. 

JPage 1162: section 36(1) (ii): 

After line 6 from top, add ,— 

‘‘in. 'Payment of bonus—Allowability under section 36(1) (z‘z‘) of the 
.Income-tax Act, 1961— Regarding. —^Reference is invited to Board’s Cir¬ 
cular No. 287, dated 4th December, 1980. Under first proviso to section 
.36(1) (fz) of the Income-tax Act, 1961, deduction for payment of bonus 
or commission to an employee for services rendered by him is restricted 
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to the amount payable under the Payment of Bonus Act, 1965. Under thb- 
Act, a minimum of 8.33%. and a maximum of 20% oi salary is payable 
as bonus depending on the circumstances of the case. Deduction under 
first proviso to section 36(1) (ii) of the Income-tax Act is not necessarily 
restricted to the minimum of 8.33% of the salary in all cases. Whatever 
amount of bonus is payable in the case within these two limits under the 
Payment of Bonus Act, 1965, is admissible for deduction under the fint 
proviso to section 36(1) (ii) of the Income-tax Act, 1961.* [Circular No.. 
414, dated Uth March, 1985.] 

For applicability of the proviso to section 36(1)(ii), it is necessary to 
investigate as to whether the establishment of the assessee was one to which! 
die Payment of Bonus Act was applicable [see, CIT v IndustrieU & Agricul¬ 
tural Engineering Co. Pr. Ltd., (1985) 151 ITR 357 (Bom)].**. 

Page 1166: section 36(1)(ii): 

At the end of line 13 from the bottom, add, —^“That was the state of' 
law prior to the enactment of the Payment of Bonus (Amendment) Act,. 
1985 (30 of 1985). After the operation of Act 30 of 1985 with effect 
&om 22nd May, 1985, the bonus payable under that Act in case of an 
employee whose salary or wage is between Rs. 750 and Rs. 1,600 per men¬ 
sem is also to be calculated on the basis of his actual salazy or wage. 

As a result of the amendments made to the Payment of Bonus Act, 1965 
by the Payment of Bonus (Second Amendment) Act, 1985 (67 of 1985), 
operative from 7th November, 1985, the Eligibility limit for the payment 
of bonus as provided for in the definition of ‘employee* in the Payment of 
Bonus Act has been raised from Rs. 1,600 to Rs. 2,5(X). This is, however, 
subject to the condition that the bonus payable to an employee drawing 
salary or wages exceeding Rs. 1,6(X) per mensem is to be cal^ated as if 
his salary or wages were Rs. 1,600 per mensem. It has also been provided 
that these changes will be applicable in respect of the bonus payable 
under the Act for the accounting year commendng on any day in die year 
1984 and every subsequent accounting year. 

Bonus in excess of statutory one—when aUownble^—^It cannot be con¬ 
tended, as a general rule, that the deduction is not permissible in respect 
of an employee covered by the Payment of Bonus Act, 1965, if what is paid 
as bonus is in mrcess of, or otherwise than, what is payable under that Act,, 
even if the payment of the excess amount as bonus is justifiable when 
considered with reference to clauses (a) to (c) of the second proviso to 
section 36(1)(ii). The two provisos to section 36(1)(ii) must be read 
together to correcdy understand the permissible deduction in terms of sec¬ 
tion 36‘(l)(ii). The object of that clause is to encourage the management 
to pay ^nus not only to the extent to which it is statutorily bound to pay 
to the employee, but also in excess of that limit, provided die paymmit is 
justifiable as a reasqnaMe payment. To say that the second furoviso to see- 
tiOB 36(l)(£i) fam no af^cation in respect of em|doyees covmed under 
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the Bonus Act, and that bonus paid to them in excess of, or otherwise 
what is statutorily required (although reasonable when considered with 
reference to clauses (a) to (c) of the second proviso) is not deductible 
under section 36, is to put an artificial construction upon a beneficial provi¬ 
sion (C/T v P. M. A. Naur, Chashew Industries, (1987) 166 

ITR 611, 615 (Ker)]. 

In CIT V Hindustan Wire Products Ltd. [(1987) 166 ITR 758 (Punj)],. 
the High Court directed the Tribunal to refer the question of law, namely, 
whether the Tribunal was right in allowing deduction under section 36(1) (//) 
of bonus paid in excess of the limits prescribed under the Payment of 
Bonus Act, 19657”. 

Page 1167: section 36(1) (ii): 

At the end of the paragraph titled “Customary or festival bonus not 
affected^*, add ,— 

‘^Attendance bonus [Baidyanath Ayurveda Bhawan Mazdoor Union v 
Management, (1984) 17 Taxman 19 (SC)][ or incentive bonus or custo¬ 
mary bonus {CIT V Sivanandha Mills Ltd., (1985) 156 ITR 629 (Mad); 
CIT V Arya Vaidya Pharmacy (CBE) Ltd., (1985) 156 ITR 630 (Mad). 
Also see, CIT v Babcock & Willcox of India Ltd., (1987) 165 ITR 105 
(Cal)] is outside the purview of the Payment of Bonus Act, 1965. 

Tests for determination of customary or festival bonus have been laid 
down in Vegetable Products Ltd. v Their Workmen [AIR 1965 SC 1499] 
and Upendra Chandra Chakraborty v Union Bank of India [AIR 1985 SC 
1010 ]. 

In Workmen of Associated Rubber Industry Ltd. v Associated Rubber 
Industry Ltd. [(1986) 157 ITR 77 (SC)], for ascertaining the rate of profit 
bonus, which is governed by the Payment of Bonus Act, the dividend 
received by the subsidiary company was taken into account for ascertaining 
the gross profit of the holding company. This was so held because the 
creation of the subsidiary company was held to be for the purpose of 
avoidance of the welfare legislation.”. 

Page 1171: section 36(1)(ii): 

At the end of line 11 from top, add ,— “Shahzadds case [(1977) lOS 
ITR 358 (SC)] has been considered in Bombay Motors v CIT [(1986) 
157 ITR 623 (Raj)].”. 

Page 1172: section 36(1)(ii): 

Before the paragraph titled “Further consideration!^*, add ,— 

‘‘In the facts of Anand Jyoti Printers Pr. Ltd. v CIT [(1987) 165 ITR 
771 (MP)], commission paid by the assessee to its manager was found to 
be on account of extra-commercial consideration and, therefore, held not 
an allowable deduction under section 36(l)(i0«’** 
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Page 1175: section 36(1)(ii): 

At the end of line 12 from top, add, —'‘Also see, ITAT v Jananmandal 
Ltd., (1983) 143 Ilk 228 (All).”. 

Page 1176: section 36(1)(ii): 

At the end of line 10 from bottom, add ,— 

“For accrual of liability to pay bonus under an agreement, the existence 
of the agreement during the relevant accounting year is essential. In case 
the agreement is executed after the end of the accounting year, no deduc¬ 
tion can be claimed in respect of that accounting year as there is no 
accrual of liability in that regard [Macneill & Magor Ltd. v CIT, (1983) 
141 ITR 521 (Cal)]. 

Also see. Central Paints Ltd. v CIT, (1984) 146 ITR 212 (Mp).”. 

Page 1177: section 36(1)(ii): 

After line 12 from top, add ,— 

“Where a statutory liability has’accrued in a particular year, its quanti¬ 
fication in a subsequent year cannot shift the liabiliQr to the year of quanti¬ 
fication. The allowance has to be made for the year in which such liability 
has accrued [CIT v Bisra Stone Lime Co. Ltd., (1987) 164 ITR 693 (Cal). 
Also see, CIT v Electric Lamp Manufacturers (India) Pr. Ltd., (1987) 
165 ITR 115 (Cal), a. Ruby Rubber Works Ltd. v AgITO, (1983) 139 
ITR 218 (Ker). 

But an amount set apart under section 15(1) of the Payment of Bonus 
Act, 1965, as ‘set on’ of bonus to make payments in future is not an accrued 
liability. Such a provision is for meeting an unascertained future contingent 
liability and is not a permissible deduction [Mahva Vanaspati & dunnical 
Co. Ltd. V CIT, (1985) 154 ITR 655 (MP); Rayalaseema Mills Ltd. v 
CIT, (1985) 155 ITR 19 (AP); P.^. Mohammed Pr. Ltd. v CIT, (1986) 
162 HR 587 (Ker)]. 

On the allowability of bonus payments, reference may also be made to 
Central Paints Ltd. v CIT [(1984) 146 ITR 212 (MP)].”. 

Page 1180: section 36(1) (iia): 

After line 26 from top, add ,— 

**Witlidrawal of weighted deduction under section 36(1) (iia).—Section 
36(1) (iia) has been amended by the Finance Act, 1984 (21 of 1984). For 
the ^ect, see page Ixvi of Vol. 4.”. 

Page 1181: section 36(1) (iii): 

At the end of the paragraph titled "Requisites for dlowanc^*, add,-^ 

“If all the requisite conditions for allowance are fulfilled, it is not possible 
to make a part disallowance unless there is a finding that a part of the 
capital borrowed was not used for die purposes of the business [D. <& H. 
Secheron Electrodes Pr. Ltd. v CIT, (1983) 142 ITR 528 ()^®P); D. & H. 
Secheron Electrodes Pr. Ltd. v CIT, (1984) 149 ITR 400 (MP); Z). & H. 
Sedteron Electrodes Pr. Ltd. v CIT, (19M) Taxaticm 73(l)-40 (MP)]. 
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Even if any of the above three conditions is not fulfilled, that is, there 
is no borrowing, no allowance is permii^ibie under section 36(1) (m> 
[CIT y Sri Rajagopal Transport Pr. Lrd., (1983) 144 ITR 573 (Mad); 
CIT V Sundaram Fasteners Ltd., (1984) 149 ITR 773 (Mad)].”. 

Page 1182: section 36(1)(iii): 

After line 2 from top, add ,— 

‘Tf any amount obtained for whatever purpose is actually utilised in the 
business of the assessee and if any interest or incidental payment had to 
be made for securing the user of the money in the business of the assessee 
then such an agreement has to be considered as for the purpose of facili* 
tating the running of the business by retention of the money in the business, 
and thereby incidental to the purpose of carrying on the business [New 
Central Jute Mills Ltd. y CIT, (1982) 136 ITR 742 (Cal)].”. 

Page 1183: section 36(1)(iii): 

At the end of paragraph titled '’Exploitation of the asset in the account¬ 
ing year not essential’, add, — “Also see, CIT v Insotex Pr. Ltd., (1984) 
150 ITR 195 (Karn).”. 

*TJser for non-business purposes—extent of disallowance.—Where it is 
found that the borrowings were utilised for non-business purposes, the dis¬ 
allowance is to be made at the full rate of interest payable on such borrowed 
money. The amount of interest, if any realised from such utilisation is not 
to be taken into account for ascertaining the extent of the disallowance 
[CIT V India Silk House, (1985) 152 ITR 79 (Mad)]. 

Where the* utilisation for non-business purposes is made out of a compo¬ 
site fund of borrowings and other funds, the authority concerned cannot 
proceed on the presumption that such utilisation was made out of the 
former or the latter. In such a case, a co-relation between such utilisation 
and the nature of the feeding fund is essential for the purpose of allowance 
or part allowance [see, CIT v United Supply Agency Pr. Ltd., (1985) 155 
ITR 262 (Cal). Also see, CIT v Alok Paper Industries, (1982) 138 ITR 
729 (MP); CIT v Ambal Mills Pr. Ltd., (1983) 142 ITR 771 (Mad). 

Also see. Cloth Traders Pr. Ltd. v CIT, (1984) 16 Taxman 383 (Guj).”. 

Pages 1185-1186: section 36(l)(iii): 

At the end of the paragraphs titled "No difference in utilisation of bor¬ 
rowings for the acquisition of a capital asset or a revenue assef’, add ,— 

“In the facts of Addl. CIT v Aniline Dyestuffs & Pharmaceuticals Pr. Ltd. 
[(1982) 138 ITR 843 (Bom)], the new undertaking was held not an in¬ 
dependent venture unconnected with its existing business and therefore 
interest on capital borrowed for the new project was held allowable deduc¬ 
tion. Also see, CIT v J.K. Synthetics Ltd., (1985) Taxation 77(3)-130 
(All). 
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However, in the facts of Deys Medical Stores Mfg. Pr. Ltd. v CIT 
[(1986) 162 ITR 630 (Cal)], it was found that the new project was sepa¬ 
rate and distinct from the assessee’s existing business and therefore interest 
paid on the borrowings utilised for the new project was held not allowable 
from the income of the existing business. 

Also see, CIT v Kishanlal dc Sons {Udyog) Pr. Ltd., (1985) 154 ITR 
735 (Cal).”. 

Page 1186: section 36(1)(ill): 

At the end of paragraph titled ^'Interest on borrowings for purchasing 
shared*, add ,— 

“In CIT V Sufard Textiles Pr. Ltd. ((1985) 151 ITR 653 (Mad)], interest 
paid on borrowings used for purchasing investment shares has been hdd 
not an allowable deduction under section 36(1) (m) because in such a case 
the utilisation was for a non-businras purpose.”. 

Page 1188: section 36(1) (lii): 

In line 19 from top, after “105 ITR 295 (Mad)*’, add, —^“followed in 
Prem Nazir v CIT, (1986) 159 ITR 182 (Mad)” [holding that no allow¬ 
ance is possible under section 67(3) if there is no share income from the 
firm in the year concerned]. Also see, CIT v Gopal Reddy, (1987) 34 
Taxman 392 (AP). 

Page 1188: section 36(1X18): 

At the end of line 14 from the bottom, add ,—^“In CIT v Smt. Shanti 
Devi lalan [(1983) 139 ITR 152 (Cal)], interest paid by a partner on the 
debit balance in so far as it was attributable to the partner’s share in the 
loss of the firm has been held allowable as a deduction in the hands of 
the partner.”. 

Page 1189: section 36(1X81): 

In line 12 of the paragraph titled ^'Paymeras as well as riX^pts of interest 
by a partner—only the net amount to be considered', after “122 ITR 826 
(All)”, add,— “; CIT v T. V, Ramaniah d Stms, (1986) 157 ITR 300 
(AP); CIT V Kothari & Co., (1987) 165 ITR 594 (Kam); CIT v Balaji 
Ctmmerdal Syndicate, (1987) 165 ITR 596 (Kara). Contra: CIT v 
O. M. S. S. Sankaralinga Nadar d Co., (1984) 147 ITR 332 (Mad); 
C. S. Ramachary d Co. v CIT, SLP (Ovil) No. 17337 of 1985; (1987) 
167 ITR (St.) 63 (SC), 

It may be noted that Explanation 1 to section 40(h) [which has bemi 
inserted by the Taxation Laws (Amendment) Act, 1984, with ^ect from 
Ist April, 1985] makes specific provisions for disallowance of the net interest 
(X—Y) in the hands of the firm [see, CIT v MotUtd Ramiiwan d Co., 
(1987) 34 Taxman 490 (Raj)].”. 

Vsfgp 1192: section 36(1X18): 

At file end of serial No. (4), add, —^“Also see, CIT v Tarachand Meg^waf, 
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(1983) 142 ITR 630 (Cal); CIT v Devichemd Uttanchand, (1984) 148 
ITR S30 (B(»n); CIT v StAhagmal Jorawar Med, (1986) 162 ITR 720 
(Raj); CIT v Felnud Rainud Chhabra, (1987) 167 ITR 363 (Raj) 
(holding that interest on amount gifted through book-entries^ was allow¬ 
able]. Contrai on its own facts, Prominent Motors {India) v CIT, (1983) 
140 rra 326 (Del).”. 

Page 1194: section 36(l)(iii): 

After serial No. (17), giving illustrations where interest paid was held 
allowable, etdd ,— 

*'(18) Assessee carried on two businesses, A and B. Business A was taken 
over and compensation therefor taken over to business B. Borrowed capital 
of business A was also transferred to business B. Interest held allowable in 
computing the profits of business B [Addl. CIT v Rewmi Electric Supply & 
General Industries, (1982) 138 ITR 473 (Del)]. 

(19) Monies allotted on a partition of HUF to wife and minor daughters 
were used in the business allotted to the karta. Interest paid held allowable 
in the hands of the keerta [Addl CIT v M. R. Raghupathy, (1983) 139 ITR 
476 (Mad)]. 

(20) Interest paid on borrowed monies utilised for payment of dividend, 
held allowable [CIT v Shree Changdeo Sugar Mills Ltd., (1983) 143 ITR 
469 (Bom); CIT v Belapur Co. Ltd., (1986) 161 ITR 516 (Bom); CIT v 
Phalton Sugar Works Ltd., (1986) 162 ITR 622 (Bom)]. 

(21) Interest on borrowed monies utilised for construction of business 
premises [CIT v Hindustan Times Ltd,, (1983) 144 ITR 670 (Del)]. 

(22) Amount standing to the credit of the father in the business of the 
joint family was, on father’s death, inherited under section 8 of the Hindu 
Succession Act, 1956, by the son. Interest payable by the family business 
on such amount was held deductible in the hands of the family because the 
son had inherited in his individual capacity [CWT v Chander Sen, (1986) 
161 ITR 370 (SC)]. 

Also see, CIT v Navabhcaat Enterprises Pr. Ltd., (1987) 165 ITR 603 
(AP); CIT V Dharam Singh Babek Singh, (1987) Taxation 84(3)-262 
(Del); CIT v Dharam Singh Babek Singh, (1987) 60 CTR (Del) 182; CIT 
V R. Dalmia, (1987) 62 CTR (Del) 195.”. / 

i 

Page 1195: sectkm 36(lK0i): 

At the end of the page, add, —^“Similarly, interest paid on overdraft bank 
account, wherein all business receipts were deposit^ and where from all 


On the point of validity of gifts through book-entries, reference may now 
be made to CIT v Dr. S. S. Gupta [(1987) 166 ITR 86 (SC)]; CED v 
VitKal Dot [(1987) 165 ITR 28 (SC)]; Gtdab Rai Govind Prasad v CIT 
1(1987) 165 ITR 168 (SC)]. 
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payments including taxes were made, was held allowable in ite entirety be> 
cause the department did not co-relate the borrowing with tiie paymmt of 
taxes [Indian Explosives Ltd. v C/r, (1984) 147 ITR 392 (Cal); Alkali 
Ac, Chemical Corporation of India Ltd. v C/r, (1986) 161 ITR 820 (Cal); 
Crescent Dyes &. Chemicals Ltd. v CIT, (1983) Tax LR 1520 (Cal)].”. 

Page 1197: section 36(l)(Ui): 

After sehal No. (11) giving illustrations where interest on borrowed 
capital was held not allowable, odd,— 

“(12) Assessee having two units, A and B, made advances from un|t A 
to unit B. Interest debited in unit B held not allowable because the entity 
was the same [Malwa Mills Karmchari Paraspar Sahkari Sanstha Ltd. v 
CIT, (1983) 140 ITR 379 (MP)]. 

(13) Interest paid on borrowed money utilised for payment of taxes, 
held not allowable [CIT v Shree Changdeo Sugar Milk Ltd., (1983) 143 
ITR 469 (Bom); CIT v Phalton Sugar Works Ltd., (1986) 162 ITR 622 
(Bom)'; Deys Medical Stores Mfg. Pr. Ltd. v CIT, (1986) 162 ITR 630 
(Cal). [For allowability of such interest, reference may be made to section 
80V which was operative for assessment years 1976-77 to 1985-86.] 

(14) Interest paid under section 220(2) for delayed payment of tax— 
held not allowable [CIT v International InstrumerUs Pr. Ltd., (1982) 144 
ITR 936 (Kam)]. 

(15) Assessee, carrying on two businesses A and B, borrowed money for 
construction of premises for business A. Business A was, later, closed down 
and transferred to a third party. Interest paid by assessee on such borrowings 
held not deductible from business B because the two businesses A and B 
did not constitute the same business [CIT v Veecumsee, (1985) 152 ITR 
708 (Mad)]. 

(16) Interest paid on money borrowed to the extent such borrowings 
were given to the sister concern was held not allowable imder section 
36(1 )(m) [Triveni Engineering Works Ltd. v CIT, (1987) 167 ITR 742 
(AU)]. 

Also see, Shankar Theatres v CIT, (;1984) 146 ITR 547 (Bom); R, K. 
Machine Took v CIT, SLP (Civil) No. 11634 of 1984: (1987) 166 ITR 
(St.) 109 (SC).”. 

Page 1198: section 36(l)(iU): 

At the end of line 2 from top, add, —“The question as to what were 
the non-business borrowing is one of fadt [Kwality Restaurant & Ice Cream 
Co. v C/r, (1986) 158 ITR 188 (Del)]. 

Also see, CIT v Sobhagnud Jorawar Mai, (1986) 162 ITR 720 (Raj).”. 

Pwgt 1199: section 36(l)Civ): 

At the end of the paragraph titled ‘^Provisions analysed^, add ,— 

“For admissibility of a contribution towards a recognised provident fund 
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as a permissible deduction, a contribution must have been made in accord¬ 
ance with the rules of that fund [Western India Paper dt Board Mills v CIT, 
(1982) 137 ITR 525 (Bom)]. In the facts of that case, contribution made 
for the benefit of the managing director was held not entitled to deduction 
under section. 36(1) (iv) because the rules of the fimd did not permit the 
managing director to. become a member of the fund. 

In CIT V British India Corporation [(1983) 142 ITR 563 (All)], a 
contribution to the recognised provident fund was held eligible for deduction 
under section 36(l)(/v) even though it was made in derogation of the 
articles of as'sociation of the company because such contribution fulfilled 
the conditions laid down in section 36(1 )(iv) in that behalf. Also see,. 
Addl. CIT V Bengal Salt Co. Ltd., (1983) 32 (TTR (Cal) 1.”. 

Page 1205: section 36(l)(iv): 

Before the paragraph titled “Superannuation fund in a foreign country'% 
add ,— 

“The following departmental circular is also relevant to approved super¬ 
annuation fund:— 

* Approval of Superanrmation Fund under Part B of the Ath Schedule — 
Rule 89 of the Income-tax Rules—Instructions regarding, —Ah assessee is 
entitled under section 36(1 )(<v) of the Income-tax Act, 1961, of a deduc¬ 
tion of any sum paid by an employer by way of contribution towards an 
approved superannuation fund st^ject td such limits as may be prescribed 
by die Board or such conditions as the Board may think fit to specify. 

2. As per rule 89 of the Income-tax Rules, 1962, the trustees may 
either enter into a scheme of insurance with the Life Insurance Corpora¬ 
tion or accumulate the contribution in respect of each beneficiary and pur¬ 
chase annuity from the LIC at the time of retirement or death of each 
employee or on his becoming incapacitated prior to retirement. 

3. These annuities can be either “annuity certain”, i.e., an annuity'pay¬ 
able for a fixed term of years and independent of any contingency, or*it may 
be an annuity which depends upon a contingency, for example, dependent 
cm human life. 

4. A question has arisen as to whether pension benefits can be provided 
to the employee, under rule 89 of the said Rules in the form of an “annuity 
certain” also. The question has been examined in consultation with the 
Ministry of Law. It is pointed out that rule 89 refers to the purdiase of 
an anntiity from the IIC at the time of retirement or death of each employee 
or on his becoming incapacitated prior to retirement and rule 90 lays down 
the condition that only l/3rd of such annuity can be commuted having 
regard to the age of the recipient, the state of his health, the rate of interest 
and officially recognised tables of mortality. Rule 3(b) of Part B of 
Schedqle IV also clarifies that the sole purpose of such fund would be the 
provision of annuities for employees on their retirement or on their be- 

incapacitated prior to such letiremait, or for the widows, children 

cap; IT v-7—16 
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or dependants of persons who are or have been such employees on the death 
of those persons. Rule 6 also provides^ for taxing the contributions paid to 
an emplc^ee during his lifetime in circumstances other than those deferred 
to in section 10(13). 

5. In view of all these provisions, the Board are advised that a super¬ 
annuation fund, where rules provide for pension benefits in the form of 
‘‘annuity certain”, is not entitled for approval as the same is not covered 
under rule 89 of the Income*tax Rules, 1962. It is desired that the cases of 
the funds already approved should also be reviewed and in case of funds 
where rules provide for pension benefits in the form of “annuity certain”, 
the trustees should be advised to make suitable amendments in the rules 
within a reasonable time, say, three months. The Commissioners of Income- 
tax may also consider the withdrawal of approval in cases where such neces¬ 
sary amendments are not effected in the rules.* [Circular No. 403, dated 
Sth December, 1984.]”. 

Page 1215; section 36(l)(v): 

After line 4 from top, add ,— 

**hrrestnettt fund moneys—nde 101.—^In Carbtvandum Universal Ltd. 
V CIT [(1984) 146 ITR 1 (Mad)], loan was taken on the mortgage of 
the machinery embedded in the earth. It was held that the mortgage was of 
an immovable property and therefore rule 101 of the Income-tax Rules, 
1962, as it stood up to 31 October, 1974, could not be taken to have been 
violated. The gratuity fund was directed to be accorded approval. 

It may be noted that rule 101 was amended by the Income-tax (Second 
Amendment) Rules, 1987 [Notification No. S.O. 166(E), dated 9-3-1987: 
(1987) 165 ITR (St.) 309], with effect from 1st April, 1987. The follow¬ 
ing departmental circular explained the scope and effect of the amrad- 
ments:— 

’Approved gratuity funds—Rule 101 of the Income-tax Rules, 1962.— 
The Government has notified in the Official Gazette dated March 9, 1987, 
the Income-tax (Second Amendment) Rules, 1987. The said Amendment 
Rules amend the provisions of rule 101 of the Income-tax Rules, 1962, with 
effect from April 1, 1987. 

2, Under the existing provisions of rule 101 of the Income-tax Rules, 
1962, monies contributed to approved gratuity funds are required to be 
deposited in a Post Office Savings Bank Account or a current account with 
any scheduled bank, or are required to be utilised for the purpose of making 
contributions under Group (Gratuity Scheme entered into with the Life 
Insurance Gorporation of India. To the extent such monies are not so depo¬ 
sited or utilised, they are required to be invi^ted in the modes of investment 
specified in rule 67(2) of ffic Income-tax Rules, 1962. 

3. Under the amended provisions, the contributioits ie(%ived 1^ any 

aplooved griduity fohd on or aftsf April 1* 1987, :*mll to 

.dented in h Post Office Sa^gs Bank Account or in a tm^nt' aocc^ 
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with any scheduled bank or will be required to be utilised for ttw purpose 
of making contributions under Group Gratuity Scheme entered into with 
the Life Insurance Corporation of Lidia. The contributions wdTnot be 
permitted to be deposited in any of the modes of investment specified in 
rule 67(2) of the Income-tax Rules. 

4. The amended provisions may be brought to the notice of the cheers 
working in your charge.’ [Circular No. 482, dated March 26, 1987.] 

As a result of the amendments of rule 101 by . the Income-tax (Fourth 
Amendment) Rules, 1987 [Notification No. S.O. 684(E), dated 8-7-1987], 
the effect of the amendments of rule 101 by the Income-tax (Second Amend¬ 
ment) Rules, 1987, has been done away with, with retrospective effect from 
1st Apnl, 1987. Thus, the position as it stood prior to amendments of rule 
101 by the Income-tax (Second Amendment) Rules, 1987, has been re¬ 
stored. Thus, the position of law as stated in paragraph 2 of the above 
departmental circular No. 482, dated 26th March, 1987, holds the field 
«ven on or after 1st April, 1987. The position as stated in paragraph 3 of 
that circular did never come into operation. 

Annual contribution—^rule 103.—^Under rule 103, the ordinary annual 
contribution by the employer to an approved gratuity fund is to :be made 
on a reasonable basis as may be approved by the Commissioner having 
regard to the length of service of each employee concerned. However, such 
contribution is not to exceed 8i% of the salary [which includes dearness 
allowance] of each employee during each year. For this purpose, the'tralary 
is to be taken on the basis of the contract of employment and not on the 
basis of what was actually paid in a given month(s) to the employee [CIT 
y Super Spng. Mills Ltd., (1987) 166 ITR 518 (AP)]. 

No power to go behind the apfWOvaL —Once an approval has been accord¬ 
ed by. the Commissioner to a gratuity fund, it is binding on the assessing 
and other authorities under the Act. None of the authorities has power to 
go behind the approval granted by the Commissioner [C/7 v Supo" Spng. 
Mills Ltd., (1987) 166 ITR 518 (AP)].”. 

Page 1215: seetkm 36(1 Kt): 

After line 14 from top, add ,— 

**Contribtttioii to unapproved grahiity fund.—^An amount pmd towards 
an unapproved gratuity fund has bron held deductible under section 37(1) 
even though it is not deductible imder section 36(1 )(v) [CfT v Warner 
Hindustan Ltd., (1985) 151 ITR 701 (AP)].”. 

'Page 1215: secthm 36(lKT)t 

In line 19 of paragraph titled **Sectkm 37(1) may dso be relevant,, 
after “123 rtR 760 (Mad)”, add, —^“aflbaned fa CFT v Andhra Prdbha Pr. 
XM., (1986) 158 rm 416 (SC); CIT y Mettur Spng. Mills, (1983) 140 
IDil 991 (h^); CIT V Nangddkt Tea Cp, Ltd., (1983) Jax LR (NOC) 
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10 (Cal); CIT v Vismgar Tcduka Mazdoor Sakakai MandaU Ud.^ (1987) 
163 ITR 224 (Guj)”. 

Page 1215: section 36(l)(Ta): 

Before the central heading “(vi) Deduction in respect of amnud^\ add ^— 

“(va) DEDUCTION IN RESPECT OF EMPLOYEE’S CCWTRIBUTION 

TO ANY WELFARE FUND 

Enqyloyee’s contribution to any welfare fund to be aOowed only if actually 
credited to the fond by the due date.—Section 36(1 )(va) has been newly 
inserted by the Finance Act, 1987, with effect from 1st April, 1988. The 
new clause provides that deduction in respect of any sum received by the 
assessee as contributions from any of his employees towards any provident 
fund or superannuation fund or any other welfare fund [such contributions 
included within the definition of ‘income’ as per section 2(24) (x)] is to be 
allowed only if such sum is credited by the assessee to the employee’s 
account in the relevant fund on or before the ^due date’. The expression 'due 
date’, for the purposes of this section, means the date by which the assessee 
is required as an employer to credit such contribution to the employee’s 
account in the relevant fund u^der any Act, rule, order or notification issued 
thereunder or under any standing order, award, contract of sa^^ice or other- 
wise. 

The scq>e and effect of the newly inserted section 36(1) (va), as also 
oi the newly inserted provisos to section 43B, of newly inserted section 
56(2) (ic) and of newly inserted section 57(ia), have been elaborated in 
the following p<^on of the departmental drcular No. 495, dated 22nd 
September, 1987, as under:— 

'Measmes for pemdising employers who misutilise contributions to the pro¬ 
vident fund or my fund set up under the provisions of the Employees^ State 
Insurance Act, 1948, or my other fund for welfare of employees. —12.1 
The existing provisions provide for a deduction m respect of any payment 
by way of contribution to a provident fund or superannuation fimd or any 
other fund for welfare of employees in the year in which the liability is 
actually discharged (section 43B). The effect of the amendment brought 
about by the Finance Act, 1987, is that no deductimi will te allowed in 
the assessment of the employer (s) unless such contribution is paid to the 
fund on or before the "due date’’. Due date means the date by which an 
employer is required to credit a "contribution" to the employee’s account 
in the relevant fund under the provisions of any law or term of contiact of 
service or otherwise. 

12Jt In addition, contribution of the employees to the various funds 
which axe deducted by the employer from the salaries or wages of the em¬ 
ployees wiff be taxed as income [insertfon of new sub-clause (x) in clause 
of soeiidn 2] (ff the empj^oyer, if such contrilmtion is ntit credM by 
l^lpyer in tiie tuxxmnt the employee hi rid^imt ftihd by tb| 
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date’*. Where such income is not chargeable to tax under the head ‘‘Profits 
and gains of business or profession” it will be ass^ed under the head 
“Income from other sources”. 

12.3 Payment by way of tax or duty, liability for which has accrued in 
the previous year, will be allowed as a deduction if it is made by the due 
date of furnishing the return under section 139(1) in respect of the. assess¬ 
ment year to which the aforementioned previous year relates. 

12.4 These amendments will take effect from 1-4-1988 and will, accord¬ 
ingly, apply from assessment year 1988-89 and subsequent years.’.”. 

Page 1216: section 36(l)(vi): 

After line 20 from top, etdd ,— 

“In Adarsha Dugdhalaya Private Ltd. v ITO [(1987) 168 ITR 48 (Bom)], 
the petitioner carried on the business of dairy farming and maintained 
cattle therefor. The method of valuation adopted in respect of cattle which 
ceased to give milk was to value such cattle at fifty per cent, of their 
cost of acquisition. That method was accepted by the Income-tax Ofiicer for 
several years. In a subsequent year, the Income-tax Officer issued notices 
under section 154 for rectifying such method of valuation in view of the 
provisions of section 36(1) (v/). It was held that the Income-tax Officer 
was not justified in issuing the notices because there was no obvious or 
patent mistake. Even assuming that there was a mistake, the discovery of 
the same would require investigation and debate. Such course is not per¬ 
missible in rectification proceeding. In that view of the matter, the notices 
were quashed and set aside.”. 

Page 1217: sections 36(l)(ini) & 36(2): 

At the end of the page, add ,— 

*'Le^lative amendments .—Sections 36(1 )(v«) and 36(2) have been 
amended by the Finance Act, 1985, with effect from 1st April, 1985. The 
scope and effect of such amendments and amendment to section 36(1) (vi7a) 
have been elaborated in the following portion of the departmental circular 
No. 421, dated 12th June, 1985, as under:— 

‘Deductum in respect of provisions made by banking companies for bad 
and doubtful debts. —17.1 Section 36(1) (vii) of the Income-tax Act pro¬ 
vides for a deduction in the computation of taxable profits of the amount 
of any debt or part thereof which is established to have become a bad 
debt in the previous year. This allowance is subject to the fulfilment of the 
conditions specified in sub-section (2) of section 36. 

17JS Section 36(1 )(v/ia) of the Income-tax Act provide for a deduc¬ 
tion in respect of any provision for bad and doubtful debts made by a 
scbeJuled bank or a non-scheduled bank iu relaticni to advances made by 
its rural branches, of any amount not exceeding li per cent, of the aggre¬ 
gate average advances made su(di brandies. 
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173 Having regard to die increasing social commitments of banks, sec¬ 
tion 36(l)(vii*a) has been amended to provide that in respect of any pro¬ 
vision for bad and doubtful debts made by a scheduled bank [not being 
a bank improved by the Central Government for the purposes of section 
36<l)(vfna) or a bank incorporated by or under the laws of a country 
outsiife India] or a non-scheduled bank, an amount not exceeding toi per 
cent, of the total income (computed before making any deduction undm* 
the new provision) or two per cent, of the aggregate average advances 
made by rural branches of such banks, whichever is higher, shall be allowed 
as a d^uction in computing the taxable profits. 

17.4 Section 36(l)(v{7) of the Act has also been amended to provide 
that in the ease of a bank to which section 3b(l)(v{m) applies, the amount 
of bad and doubtful debts shall be debited to the provision for bad and 
doubtful debts account and that the deduction admissible under section 
36(l)(vif) shall be limited to the amount by which such debt or part 
thereof exceeds the credit balance in the provision for bad and doubtful 
debts account. 

173 Section 36(2) has been amended by insertion of a new clause (v) 
to provide that where a debt or a part of a debt considered bad or doubt¬ 
ful relates to advances made by a bank to which section 36(1) (viia) applies, 
no such deduction shall be allowed unless the bank has debited the amount 
of such debt or part of debt in that previous year to the provision for bad 
and doubtful debts account made under clause (vnn) of section 36(1).’.”. 

Page 1218: sections 36(l)(vii) & 36(2): 

At the end of paragraph titled ''^Conditions for cdlowance of a bad debf\ 
flrfdA^Also see, Sarangpur Cotton Mfg. Co. Ltd. v CIT, (1983) 143 ITR 
166,' 171 <Guj); CIT v Srivinayaga Pictures, (1986) 161 ITR 65 (Mad); 
G. P, ^nghi V CIT, (1986) 158 ITR 782, 789 (Del).”. 

Page 1220: sectfons 36(l)(vU) & 36(2): 

In line 24 from top, after “120 ITR 792, 814 (Bom)”, add,'-—Sarangpur 
Cotton Mfg. Co. Ltd. v CIT, (1983) 143 ITR 166, 176 (Guj) (holding 
that mere passing of a droree in favour of the credited does not necessarily 
indicate tha t th^e was a possibility of recovoing the debt]”. 

Page 1221: aecthms 36(lKvii) & 3<K2): 

After line 3 from top,; add ,— 

“In G. P. Singhi V CIT [(1986) 158 ITR 782 (Dd)L tbe assessee-fiim 
had, in the year 1950, advanced a loan to a company on. the mortgage of 
a prope^. In 1953, the assesses got the mortgi^ prt^ierty transferred 
to diem in fii!) settlement of the debt. In 196(), the assesses sold that pro¬ 
per^ and soSmed ai loss,,whiich'they clauned Ss bad ifebt It Was held dud 
dm having liqiuddated in 1953, dmm was no dek k 

196d;wl^'.coidd be:kldwed'’as bkt'‘deibt”;;''. 
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Page 1221: sections 36aKvii) & 36(2): 

At the end of paragraph titl^ **1L The debt should be of a revenue 
natur^\ odd,—“Also see, CIT v Sirpur Paper Mills, (1983) 144^ ITR 393,. 
394-5 (AP).’*. 

Page 1222: sections 36(l)(vii) & 36(2): 

At the end of line 25 from top, add, —“Also see, CIT v Shaw Wallace ii 
Co. Ltd., (1983) 143 ITR 207 (Cal).”. 

Page 1222: sections 36(l)(vii) & 36(2): 

At the end of line 3 from the bottom, add, —“The above Andhra Pradesh 
view has been-dissented from in P. C. Dharmalinga Mudaliar v CIT [(1985) 
152 ITR 588, 591-2 (Mad)], where it has been held that by the use of 
the disjunctive word ‘or’ in section 36(2)(0(a)» no departure from the 
earlier state of the law has been intended by Parliament. Taking the pro-, 
vision in section 36(2) (i) (a) as a. whole, it is necessary in every case to 
find if a debt in a money-lending or banking business or a debt in a non¬ 
money-lending or a non-banking business must have been incurred in the 
course of the assessee’s business. The second limb is that in the case of 
non-money-lending or non-banking business, a debt in order to be a bad 
debt must have been taken into account in the computation of the income 
of the assessee. This particular requirement takes care to exclude what may 
be called capital debts from qualifying for write off as bad debts.”. 

Page 1223: sections 36(l)(vU) & 36(2): 

Before line 5 from' bottom, add ,— 

“In the facts of Josna Bank Ltd. v CIT [(1985) 151 ITR 473 (Ker)], 
it was held that after the amalgamation of the assessee-bank with the trans¬ 
feree-bank, the assessee-bank was not carrying' on any business and as such 
it was not entitled to the deduction for the bad debt.”. 

Page 1225: sections 36(l)(vii) & 36(2): 

At the end of the paragraphs titled “GuararUoPs outgoings beconUng 
irrecoverable^ add ,— 

“In the facts of CIT v T. N. Krishnaswami [(1984) 150 ITR 365 (Mad)], 
it was found that the giving of the guarantee was not part of assessee’s 
line of business nor was it closely interlinked with his business as a financier. 
Therefore, it was held that the guaranteed amount not recovered from the 
principal debtor was not alloamble as bad debt”. 

Page 1227: sections 36(lKvii) & 36(2): 

After line 26 from top, add ,— 

“The question as to whm a dbbt becomes, a bad debt is a questitm of 
fact. Simply because a debt has become barred by time mr the debtor has 
gone in for insolvency, it cannot be said that the debt has become a bad 
d6bt -The nge of the debt and the financial cmidition of the debtor are 
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jtio doubt relevant considerations but neither is conclusive on the question 
whether the debt has become a bad debt [CIT v Johilla Coalfields Pr. Ltd,^ 
(1984) 146 ITR 276, 279 (MP)]. 

The opinion of the assessee as to whether a debt has become bad and 
when precisely the debt had become bad is not dedsive for enabling the 
as^ssee to claim an allowance for bad debt The Income-tax Officer must 
be satisfied on evidence that the debt had actually become bad dudng'the 
relevant accounting year [Chettinad Company Pr. Ltd. v CIT, (1984) 147 
ITR 724, 727 (Mad)].”. 

Page 1228: sections 36(l)(vii) & 36(2): 

After line 7 from top, add ,— 

“In the facts of CIT v Rukmani Mills Ltd. [(1984) 149 ITR 735 (Mad)], 
the debt was held to have become bad in the accounting year relevant to 
assessment year 1974-75, on the nationalisation of the debtor sick industry. 

In Maharajadhiraj Dr. Sir Kameshwar Singh of Dharbhanga v CIT [(1987) 
167 ITR 549 (Pat)], the judgment-debtor failed to pay the instalment due 
•on 23-6-1949. The execution was finally dismissed by the High Court on 
t-9-1959 on the ground that the judgment-debtor had no property out of 
which the decretal dues could have been realised. The assessee could have 
levied fresh execution by 23-6-1961. It was held that the debt became bad 
only on expiry of 23-6-1961 when the remedy for realisation of the debt 
became barred.”. 

Page 1228: sections 36(l)(vii) & 36(2): 

In line 9 of the paragraph titled ''Subsequent events and conduct of the 
assessee. are relevant materials'^, after “120 ITR. 792, 810-11 (Bom)”, 
add,—Sarangpur Cotton Mfg. Co. Ltd. v CIT, (1983) 143 ITR 166 
(Guj)”. 

Page 1229: sections 36(l)(vii) & 36(2): 

At the end of paragraph titled "Writing off^—haw to be madeT', add ,— 
“Once the assessee has posted entries in the profit and loss account and 
corresponding entries are posted in the Bad Debt Reserve Account, that 
would also be sufficient compliance with the provisions of the statutory 
requirement for writing off as irrecoverable the concerned debt in the books 
of the assessee [Sarangpur Cotton Mfg. Co. Ltd. v CIT, (1983) 143 ITR 
166, 173 (Guj)].”. 

Page 1231: sections 36(l)(vU) & 36(2): 

At the end of the page, in connection with "Premature claim repeatable 
for a subsequent year”, reference may also be made to CIT v Darcdtfi Bros. 
A Co., (1983) 143 ITR 778 (AP). 

* 

Ptige 1233: sections 36(l)(vil) & 36(2); 

phes 11 and 10 from ^tt(»n: The decision of the Andhra Pradesh 
j^Souirt ITR 604 (AP)] has heeh affirmed in Cit v T, Veerabha^ Rao, 
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K. Koteswara Rao <£ Co [(1985) 155 ITR 152 (SC)] holding that the 
successor-in-business can write off and claim deduction in respect of a bad 
debt. Also see, CIT v Mineral A Metals Trading Corporation of India Ltd,, 
p986) 157 ITR 371 (Del). 

Thus, claim for bad debt may be allowed in the hands of a reconstituted 
firm [CIT V Oppoottil Agencies, (1986) 160 ITR 120 (Ker)] or a trans¬ 
feree-company taking over the business of a firm [Universal Radiators Ltd. 

V CIT, (1985) 153 ITR 556 (Mad)] or a partnership taking over the 
business of a Hindu undivided family [£. A. V. Krishnamurthy A Sons 

V CIT, (1985) 152 ITR 640 (Mad)]. 

In such cases, the character of the debt does not undergo any change 
[CIT V Johilla Coalfields Pr. Ltd., (1984) 146 ITR 276 (MP)]. 

Page 1235: sections 36(l)(va) & 36(2): 

In lines 6 and 7 from top, after “52 ITR 410 (Punj)”, add,—CIT v 
Mathuralal Kapoorchand A Co., (1983) 141 ITR 297 (MP)” [holding that 
in case of insolvency of the debtor, the extent of the bad debt can be deter¬ 
mined only on the declaration of final dividend by the liquidator or receiver]. 

Pages 1236-1237: sections 36(l)(vil) & 36(2): 

After serial No. (11), giving Illustrations of cases where the debts were 
held allowable as bad debts, add ,— 

“(12) Advance was made by the assessee, carrying on money-lending 
business, through transfer entries—debts becoming bad subsequently—^held 
allowable [CIT v Govindram Bros. Pr. Ltd., (1983) 141 ITR 777 (Bom)]. 

(13) Suit for recovery of debt was compromised at a lesser figure and 
the balance was given up and claimed as bad debt—claim upheld [CIT v 
Darabji Bros. A Co., (1983) 143 ITR 778 (AP)].”. 

Page 1238: sections 36(l)(vii) & 36(2): 

After serial No. (11), giving illustrations of cases where the debts were 
held not allowable as bad debts, add ,— 

“(12) Assessee’s claim for bad debt of a loan given by him was held 
not allowable as the assessee was found to be not a money-lender [Ji[. /. 
Somaiya A Sons Pr. Ltd. v CIT, (1985) 155 ITR 605 (Bom)].”. 

Page 1238: sectimis 36(l)(vii) & 36(2): , 

On the point of “Question of facf\ reference may also be made to 
CIT v Darabji Bros. A Co.. (1983) 143 ITR 778 (AP); CIT v Johilla 
Coalfields Pr. Ltd., (1984) 146 ITR 276 (MP); Sat Parkash Ram Naranjan 

V CIT. (1986) 158 ITR 781 (Punj); C/T v Ganpat Rai Banarsi Das. (1986) 
159 ITR 837 (Punj); CIT v Visnagar Taluka Mazdoor Sahakari Mandali 
Ltd., (1987) 163 ITR 224 (Guj); CIT v Pratap Steel Rolling Mills. (1986) 
27 Taxman 413 (Punj); CIT v Jaipw Mineral Development Syndicate Pr. 
Ltd., (1987) 31 Taxman 294 (Raj). 
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Flg^ 1239z Mctknis M(l)(Tii) ft 36(2): 

Aftttr line 2 ffbm top, addr- * . 

**If the Tribunal, after considoing all the relevant facts, has arrived at 
a contusion that the debt in question was to be considered to be bad, such 
a conclusion should not be interfered with by the High Court in a reference 
iV. N. Rajan ft Co. v C/T, (1983) 142 ITR 545, 561-2 (Cal)] 

Page 1239: sections ^IKvii) ft 36(2): 

On the point of onus in case of a bad debt, reference may also be made 
to V. N. Rajem ft Co. v CIT [(1983) 142 ITR 545 (C:al)]. 

Page 1246: sectiim 36(lKvila): 

After line 21 from top, add ,— 

*Tnrtiier amendments.^—Section 36(l)(viia) has also been amended by 
the Finance Act, 1985 [for the effect, see paragraphs 17.1 to 17.5 of the 
departmental circular No. 421, dated 12th June, 1985, reproduced at pages 
6129-6130, ante]. 

The Income-tax (Amendment) Act, 1986 (26 of 1986), has also amended 
section 36<l)(v/ia). The scope and effect of such amendment have been 
elaborated in the following portion of the departmental circular No. 464, 
dated 18th July, 1986, as under:— 

‘Modification in respect of Eduction on provisions for bad and doubtful 
d^bts made by the barUcsi —5.1 Under the existing provisions of clause (vua> 
of sub-section (1) of section 36 of the Income-tax Act inserted by the 
Finance Act, 1979, provision for bad and doubtful debts made by a scheduled 
or a non-scheduled Indian bank is allowed as deduction within the pre¬ 
scribed limits. The limit prescribed is 10% of the total income or 2% of 
the aggregate average advance made by the rural branches of such banks, 
whichever is higher. It had been represented to the Government that the 
foreign banks were not entitled to any deduction under this provision and 
to tiiat extent, th^ were being discriminated against. Further, it was felt 
that the existing ceiling in this regard, i.e., 10% ,of the total income or 2% 
of the ag^gate average advances made by the rural branches of Indian 
banks, whichever is higher, should be modified. Accordingly, by the Amend¬ 
ing .^t, the deduction presently available under clause (viia) of sub-seo- 
tion (1) of section 36 of the Income-tax Act has be«i spiff into two separate 
provitions. One of these limits the deduction to an amount not breeding 
2% of the aggregate average advances made by the rural branches of the 
banla concerned. It may be clarified that foreign bmiks do not have rural 
branches and hence this amendment will not be relevant in the case ol the 
foreiign banls. The other provision secures that a further deduction shall 
be allowed in respect cff the provffion for bad and doubtful debts made by 
bcmkSt aot f tist the banks incorporated in India, timited to 5% (ff the 
total (compu^ before malting any deductiofi under tiiis clause 

and (£^r yi<A). Ibis win iniply that ati sdtedpled or itou^edided 
bi^ibEving brandies wti^d^ be dlowed the deduct up to 2% oC 
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the aggregate average advances made by such branches and a furdier deduo 
tion up to 5% of their total income in respect of provision for bad and 
doubtM debts.*’. 

Pi^ 1248: sMtion 36(l)(vfii): 

After line 18 from top, add ,— 

“Hie Finance Act, 1985 (32 of 1985), has amended section 36(l)(vw). 

' The scope and effect of such amendment, as also of the amendment to seo 
.tion 36(1) (v/«a), have been elaborated in the following portion of the 
departmental circular No. 421, dated 12th June, 1985, as under:— 

'Modification of the provisions relating to deductions in respect of re¬ 
serves in the case of financial corporations, notified hanks, etc .—18.1 
Financial corporations engaged in providing long-term finance for industrial 
or agricultural development in India or public companies providing long¬ 
term finance for construction or purchase of houses in India for residential 
purposes, are entitled to a deduction, in the computation of their taxable 
profits, of an amount not exceeding 40 per cent, of the total income carried 
to a special reserve. Under the existing provisions, the total income for 
this purpose is the total income as computed before making any deduction 
under Chapter VI-A. The Finance Act, 1985, provides that the deduction 
shall be of an amount not exceeding 40 per cent, of the total income as com¬ 
puted before makipg any. deduction under the aforesaid provision and 
Chapter VI-A. 

18.2 Under another provision, scheduled banks, other than foreign banks 
which are engaged in banking, operations outside India and approved by the 
Central Government in this behalf are also entitled to a deduction up to 
40 per cent, of their total income computed before making any deduction 
under Chapter VI-A carried by them to a reserve account. The Finance Act, 
1985, provides that the deduction shall be of an amount not exceeding 40 
per cent, of the total income as computed before making any deduction 
under the aforesaid provision and Chapter VI-A. 

18J The amendment takes effect from 1st April, 1985, and will, accor¬ 
dingly, apply in relation to the assessment year 1985-86 and subsequent 
years.’.”. 

Page 1249: section 36(lKviii): 

At the end of line 26 from top, add ,—^“For and from assessment year 
1986-87, that Chapter VI-A comprises sections 80A to SOU. The total income 
for ascertaining the quantum of the special reserve to be created under sec¬ 
tion 36(l)(vm) has been held to mean that total income before deduction— 

—^under Chapter VI-A, and 

•—ol the amount of the special reserve created und^ section 36(1) 

(VIK) 
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[C/r \ Bihar State Financial Corporation, (1983) 142 IlK 519 (Pat); CIT 
y Bihea State Finmcial Corporation, (1983) 142 ITR 518 (Pat), special 
leave petition granted by the Supreme Court: (1983) 140 FTR (St.) 2; 
CIT V Bihar State Financial Corporation, (1983) Taxation 70(3)-25 (Pat); 
CIT V Bihar State Financial Corporation, (1986) 159 ITR 275 (Pat); 
CIT V M. P. State Financial Corporation, (1986) 26 Taxman 268 (MP)]. 

The Finance Act, 1985, has amended the provisions of section 36(l)(vi7i) 
so as to give statutory recognition to the above rulings for and from assess¬ 
ment year 1985-86.”. 

Page 1250: section 36(lKviiia): 

After line 11 from top, add ,— 

“Section 36(l)(viua) has been amended by the Finance Act, 1985 (32 of 
1985). The scope and effect of such amendment have been elaborated in 
paragraphs 18.2 and 18.3 of the departmental circular No. 421, dated 12th 
June, 1985, which have been reproduced at page 6135, ante. 

Approved Scheduled Bank.—^In exercise of the powers conferred by the 
proviso to clause iyiiia) of sub-section Cl) of section 36 of the Income-tax 
Act, 1961 (43 of 1961), the Central Government hereby approves for the 
purposes of the said clause in respect of the assessment year commencing 
on and from the 1st day of April, 1983, and any subsequent year, the follow¬ 
ing scheduled banks, namely:— 

(i) State Bank of India; 

(u') Bank of Baroda; 

{Hi) Indian Overseas Bank; 
iiv) United Commercial Bank; 

(v) Punjab National Bank; , 

(vi) Central Bank of India; 

(vii) Bank of India. 

{Notification No. S.O. 726(F), dated \9th September, 1984.]”. 

Page 1259: sectimi 37: 

Before line 5 from bottom, add ,— 

“Xm. The Finance Act, 1983 (11 of 1983).-—The scope and effect 
of the amendments made by this Act have been discussed at pages Ixvi to 
bad of Vol. 4. 

XIV. The Finance Act, 1985 (32 o/ 1985).—The omission of the 
T^erence to section 80W in section 37(1) was consequential to the omission 
by the same Act of section 80Vy, with effect from 1st ^^pnl, 1986. Further, 
thb Act has omitted sub-sections (3A), (3B), (SC!) and (3D) of section 
37 isifft effect from Ist April* 1986.”. 
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Page 1260: sectkm 37(1): 

After line 9 from top, add ,— 

**Sectiom 37(1) and 80G ure not motoaDy cxclnsive.—^The basic reqmre-> 
ments for invoking sections 37(1) and 80G are quite different, but none> 
theless, the two sections are not mutually exclusive. If the contribution by 
an assessee is in the form of donations of the category specified under sec¬ 
tion 80G, but if it could also be termed as expenditure of the category 
falling under section 37(1), then the right of the assessee to claim the whole 
of it as allowance under section 37(1) cannot be denied. But such a 
money must be iaid out or expended wholly and exclusively for the purpose 
of business’. The word ‘wholly’ refers to the quantum of expenditure and 
the word ‘exclusively’ refers to the motive, object or purpose of the ex¬ 
penditure. 

There is yet one more thing to be remembered while applying section 
37(1). TTie expenditure claimed therein need not be ‘necessarily’ spent by 
the assessee. It might be incurred ‘voluntarily’ and without any ‘necessity’, 
but it must be for promoting the business. In other words, if the expendi¬ 
ture has been incurred by the assessee voluntarily, even without necessity, 
but if it is for promoting the business, the deduction would be permissible 
under section 37(1) of the Act {Mysore Kirloskar Ltd. v CIT, (1987) 166 
ITR 836, 842-43 (Kam)].”. 


Pages 1260-1261: section 37(1): 

On the point as to the implication of *'ExperuUture”, reference may also 
be made to Maharaja Shri Vmaid Mills v CIT, (1984) 149 ITR 519 (Raj). 

In M.P. Financial Corporation v CIT [(1987) 165 ITR 765, 770 (MP)], 
it has been opined that the expression “expenditure”, as used in section 37, 
may, in the circumstances of a particular case, cover an amount which is 
really a loss and the said amount has not gone out from the pockets of 
the assessee. 


Pages 1261-1262: section 37(1): 

On the point “IL Not being expenditure of the nature described in sec¬ 
tions 30 to 36...reference may also be made to CIT v Forbes Ewart A 
Figgis (P.) Ltd [(1982) 138 ITR 1 (Ker—FB), special leave petition 
granted by the Supreme Court: (1984) 146 ITR (St.) 7]. 

Pnge 1273: section 37(1): 

For a true test to be applied for distinguishing a capital expenditure from 
revalue expenditure, reference may also be made to— 

(1) Bengal A Aemn Investors Ltd. v CIT, (1983) 142 ITR 156 (Cal); 

(2) CIT V Warner Hindusthan Ltd., (1986) 160 ITR 217, 236 (AP). 
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Page 1274: section 37(1): 

On the subject *^Nature may vary from the stand-point of the payer md 
of the recipient^', reference may also be made to Sukhbir Parshad v CIT, 
(1983) 144 ITR 437 (Punj). 

Page 1276: section 37(1): 

For determining the nature of a particular expenditure, the manner of 
the payment is not relevant [India Manufacturers (P.) Ltd. v CIT, (1985) 
155 ITR 770 (Mad)]. 

Page 1278: section 37(1): 

At the end of serial No. (24), add, — ^‘Contra: Dollar Co. v CIT, (1986) 
161 ITR 455 (Mad).”. 

Page 1278: section 37(1): 

After serial No. (29), giving illustrations of capital expenditure, add ,— 

”(30) Amount paid for purchase of land containing gypsum—sale held 
to be of land and not of gypsum alone [CIT v S. Ramal Ammal, (1982) 
135 ITR 292 (Mad)]. 

(31) Expenditure on boring of a new tube-well which proved to be un¬ 
successful to the assessee [CIT v Bazpur Co-operative Sugar Factory Ltd., 
(1983) 142 ITR 1 (All). Also see. Fancy Corpn. Ltd. v CIT, (1986) 162 
ITR.827 (Bom)]. 

(32) Expenditure on replantation of tea bushes on leased land [Debpara 
Tea Co. Ltd v CIT, (1983) 143 ITR 947 (<:::al)]. 

(33) Expenditure on construction of an airstrip on land taken on licence 
for ten years with an option for a further term of ten years [Indian Explo¬ 
sives Ltd. V CIT, (1984) 147 ITR 392 (Cal)]. 

(34) Expenditure incurred on construction of a shop on leased land 
[CIT V Agrawal Trading Co., (1984) 149 ITR 222 (Bom)]. 

(35) Premium paid in instalments for obtadning a lease for 30 years 
[CIT v Project Automobiles, (1984) 150 ITR 266 (Bom)]. 

(36) Expenditure incurred in obtaining a feasibility report for setting 
up a shipyard, where the report was found not favourable for materialising 
[CIT vDigvijay Cement Co. Ltd. (1986) 159 ITR 253 (Guj)]. 

(37) Expenditure on purchase of furniture and racks [T>elhi Cloth A 
(?^al Mills Co. Ltd. v Addl. CIT, (1986) 160 ITR 857 (Del)]. 

(38) Amotmt paid by way of insurance premia for taking out insurance 
policy on the life of a partner with a view to secure liquid cash for paying 
off the legal representatives of the deceased partner [CIT v Khodidas Moti- 

PancAal, (1986) 161 ITR 9? (<3uj)]. 

(3iSf) Excess payment made on abcoiint of fiactuatlon in tbe e^hange rate 
for r^s^ent of loan raised for pixrcbase of machinery abroad [tlrdon 
Ct^bide India Ltd. v CIT, (1987) 165 HR 558 (C5al); CIT v Bharat 
Tej^’ Indmtii/^ Ltd., (1^86) 157 HR 15| (Cal)]. Alfo see, 
iattiW^^ Eketric Pov^er Cp^ (1987) 63 CIR (Bom) Wl. 
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(40) Exf^diture incurred on the purchase of a pump set and setting up 
the tram line [i?. /. Trivedi (HUF) v CIT, (1987) 166 ITR 856 (MP)]. 

(41) Contribution made by the assessee to the Housing Board as a part 
of die cost of construction of residential quarters [Cooper Engg. Ltd. v CIT, 
(1987) Taxation 86(3)-16 (Bom)]. 

(42) Expenditiue incurred for concreting the walls and roof underground 
for carrying out orden of mining authorities [^77 v Koruna Mica Co., (1987) 
167 ITR 292 (Pat)]. 

(43) Premium paid iii annual instalments for obtaining a lease on per¬ 
manent basis [C/7 v Project Automobiles, (1987) 167 ITR 781 (MP)]. 

(44) Expenditure incurred in investigating into defects in fulfilment of 
the contract to erect plant and machinery and for seeking, advice to rectify 
such defects [C/7 v Barium Chemicals Ltd., (1987) 168 ITR 164 (AP)].”. 

Page 1280: section 37(1): 

Serial No. (18): C/7 v Singareni Colliery Co. Ltd., (1980) 121 ITR 
466 (AP) has been followed in C/7 v Hingir Rampur Coed Co. Ltd., (1983) 
140 ITR 73 (Bom). 

Page 1281: secdoo 37(1): 

After serial No. (42), giving illustrations of revenue expenditure, add ,— 

**(43) Payment made by the assessee for what it had utilised in its own 
business as its stock-in-trade [Addl. CIT v SM. M. Muthappa Chettiar, 
(1983) 139 ITR 396 (Mad)]. 

(44) Expenditure incurr^ in providing carpets and screens for a cinema 
theatre [C/7 v Metal'di Metcdlurgicd Corpn., (1983)' 141 ITR 40 (Mad)]. 

(45) Amount paid by the assessee-firm to its retiring partner on account 
of estimated profits on the raw materials in stock or to be acquired against 
quota rights and import li(%nce of the firm [Sukhbir Parshad v CIT, (1983) 
144 rm 437 (Punj)]. 

(46) Erection chaises incurred by an assessee at the site where the work 
was executed [CIT v Hind Construction & Engg. Co. Ltd., (1984) 147 ITR 
513 (Cal)]. 

(47) Expenditure incurred in making payment to Electricity Board for 
laying service lines, etc. [C/7 v Panbari Tea Co. Ltd*, (1985) 151 ITR 
'726 (Punj)]. 

(48) Brokerage paid on sale of old machinery [Premier Mills Ltd. v 
C/7, (1985) 152 ITR 457 (Mad)]. 

(49) Expenditure incurred in installation of poles and laying of addi¬ 
tion power lines [C/7 v Anand Gum Industries, (1985) 154 ITR 680 
(Raj)]. 

(50) Amoimt paid by way of consultancy fees for improving quality of 
products [C/7 V Praga Tools Ltd., (1986) 157 ITR 282 (AP)]. 

(51) Amount paid to another person for setting up plant and machinery 
rendeirhig services—part held to be revmiue nature [C/7 v Binny 

(1986) 159 UJR 303 (hfed)]. 
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(52) Eiqienditiire incurred in order to enable the assessee to prospect 
and search for its stock-in-trade or raw material [Hindustmi Ahmumum 
Corpn, Ltd. v C/T, (1986) 159 ITR 673 (Cal)]. 

(53) Expenditure incurred in constructing loft ihside the office premises 
for providing adequate accommodation to staff [CIT v Mehta Transport Co., 
(1986) 160 rm 35 (Guj)]. 

(54) Expenditure on electric fittings in retail cloth depots [Delhi Cloth 
A General Mills Co. Ltd. v Addl. CIT, (1986) 160 ITR 857 (Del)]. 

(55) Internal development expenses where the Tribunal found that the 
expenditure related to assessee’s business [CIT v Indian Copper Corpn. Ltd., 
(1986) 161 ITR 327 (Pat); CIT v Indian Copper Corpn. Ltd., (1986) 
162 ITR 905 (Pat)]. 

(56) Expenditure incurred by an assessee, whose object was promotion 
and operation of schemes for industrial development in getting project and 
feasibility reports [CIT v Karnataka State Industrial & Investment Develop¬ 
ment Corpn., (1987) 163 ITR 657 (Karn)]. 

(57) Expenditure incurred in repairing hutments; expenditure on pipe 
and drain cuttings [R. J. Trivedi (HUF) v CIT, (1987) 166 ITR 856 
(MP)]. 

(58) Expenditure incurred on the fault-stone cutting operations for re¬ 
moving obstruction in the course of mining operations [R. /. Trivedi {HUF) 
V CIT, (1987) 166 ITR 856 (MP)]. 

(59) Expenditure incurred on replacement of old electric wiring [CIT v 
Eagle Theatres, (1987) Taxation 85(3)-309 (Del)]. 

(60) Expenditure incurred on replacing petrol engines with the diesel 
engines in view of the steep rise in the price of petrol as compared to that of 
diesel [CIT v Polyolefins Industries Ltd., (1987) Taxation 86(3)-90 
(Bom)].*’. 

Page 1281: Section 37(1): 

At the end of the paragraph titl^ “TV. Not being in the ttature of persorud 
experaes of the assessee”, add ,— 

“In B. M. S. (Pr.) Ltd. v CIT [(1985) 153 ITR 758 (Mad), special 
leave petition dismissed by the Supreme Court: (1986) 161 ITR (St.) 132], 
certain disputes arose between two groups in the management of the com¬ 
pany. These disputes were settled through an arbitration award, where-, 
under one group took over the management and the amount due from the 
other group was written off in the books of the company. It was held that 
the amount so written off- should be treated as the pmsonal expenses of the 
taking-over group and not business expenditure of ffie assessee-company.**. 

1282: section 37(1): 

At the end of the paragraphs titled “V. Ltdd out or acpended-—During 
the year”, add,-^ 

*‘Also see, CIT v Associated EUctricci Industries ilndkt) Pr. JJd., 
(1986) 157 I’m 72 (SC); C/J v Rafemfra fradhtg Co. R. W., (1984) 
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146 ITR 637 (Cal); Addl. CIT v Madras Radiators and Pressings, (1984) 
148 ITR 396 (Mad); CIT v Kumar Bros., (1987) 168 ITR 206 (MP). 
Cf, Belapur Sugar & Allied Industries Ltd. v State of Maharashtra, (1987) 
165 ITR 27 (Bom); Addl. CIT v SM. M. Muthappa Cheitiar, (1983) 139 
' ITR 396 (Mad). 

In the facts of CIT v Colour Films Distributors [(1987) 165 ITR 511 
(Cal)], the assessee-distributor was held entitled to claim deduction for 
expenditure on publicity at actuals for the year concerned and not for the 
entire amount as per agreement for ten years together.”. 

Page 1282: section 37(1): 

On the subject “Mercantile system of account, effect of', reference may 
also be made to CIT v Chanchani Bros. (Contractors) Pr. Ltd., (1986) 
161 ITR 418 (Pat). 

Pages 1283-1284: section 37(1): 

On the subject “Provision and reserve—treatment of', reference may also 
be made to CIT v Sifua (Jharriah) Electric Supply Co. Ltd., (1984) 145 
ITR 740 (Cal) [holding that amount appropriated towards ‘Reserve for 
contingencies’ under the Electricity Supply Act was not a provision but a 
reserve for meeting future unknown liability and, therefore, not allowable as 
a deduction]. 

Pages 1284-1285: section 37(1): 

At the end of paragraph titled “Statutory liability and contractual liabi¬ 
lity^—accrual of', add ,— 

‘‘As to the accrual of statutory liability, reference may also be made to 
CIT V Shri Sarvaraya Sugars Ltd., (1987) 163 ITR 429 (AP). As regards 
accrual of contractual liability, reference may also be made to CIT v Phalton 
Sugar Works Ltd., (1986) 162 ITR 622 (Bom). 

It may be noted that for and from assessment year 1984-85, the statutory 
liabilities covered by section 43B are allowed not merely on accrual basis 
but only upon actual payment basis.”. 

Page 1285: section 37(1): 

On the subject “Liability flowing from the arbitrator's award—accrual of'y 
reference may also be made to CIT v Amritsar Sugar Mills Ltd., (1983) 
142 ITR 32 (Punj); FazHka Electric Supply Co. Ltd. v CIT, (1983) 143 
ITR 551 (Del). 

Page 1285: section 37(1): 

As to the allowability of the estimated liability, reference may also be 
made to CIT v Nov Bharat Nirman Pr. Ltd., (1983) 141 ITR 723 (Del) 
an d CIT v Indian Copper Corporation Ltd., (1986) 161 ITR 327 (Pat), 

Page 1286: section 37(1): 

On the subject “Disputed Uability—tdlowabiUty of*, reference may also 
c«f; IT v-7—17 



6142 


INCOME-TAX LAW, VOL. 7 fs. 37(1) 


be made to C/7 v Guranditta Mol Shanti Parkash Zira, (1987) 164 ITR 
774 (Punj);C/r v Tata ChemicalsLtd.^ (1986) Taxation 82(3)-236 (Bom). 

It may be noted that for and from assessment year 1984-85, disputed 
statutory liability is not dlowable unless it crosses the bar of section 43B. 

Page 1286: section 37(1): 

On the subject ''Entries in books, whether essential for allowabilityV*, 
reference may also be made to Addl. CIT v Buckau Wolf New IruUa Engg. 
Works Ltd., (1986) 157 ITR 751 (Bom). 

Pi^e 1286: section 37(1): 

Before the paragraph titled "Allowability of a liability of a past year’*, 
add ,— 

"Reopening of accounts not permissible .—^The system of reopening of 
accounts does not fit in with the scheme of the Income-tax Act. As far 
as receipts are concerned, there can be no reopening of accounts and the 
position is the same in respect of expenses [CIT v Karamchand Premchand 
Pr. Ltd., (1985) 152 ITR 94 (Guj)] ”. 

Page 1287: section 37(1): 

At the end of the paragraph titled "Liability in praesenti and liability 
de futuro distinction between**, after “(1976) CTR (Pat) 227, 236-7**, 
add,—CIT v Instrumentation Ltd., (1987) 167 ITR 354 (Raj)’*. 

1288: section 37(1): 

On the subject "Expenditure for contingent liability not ollowtMe**, 
reference may also be made to Shree Sajjan Mills Ltd. v CIT, (1985) 156 
ITR 585 (SC). 

Pkge 1289: section 37(1): 

Before the paragraph titled "Illustnaions**, add ,— 

"No double deduction. —^Where a deduction has already been allowed in 
an earlier year on the basis of accrual to a person following mercantile 
system of accounting, no deduction can again be allowed on the basis of 
actual payment [CIT v Oil India Ltd., (1983) 143 ITR 848 (Cal)].**. 

Page 1291: section 37(1): 

After line 21 from top, add ,— 

"Other illustrative cases about tKcrual of liability.-^(1) CIT v Interna¬ 
tional Combustion (/) Pr. Ltd., (1982) 137 ITR 184 (Cal); CIT v E. W. 
Stevens Co. Ud., (1986) 158 ITR 235 (Cal) [Additional liability due to 
devaluation of Indian rupee was held accrued in the year of devduation]. 
But see CIT v U. B. S. Publishers & Distributors, (1984) 148 mi 114 
(All) ; Lakshmi Card Clothing Mfg. Co. P. Ltd. v CIT, (1984) 149 ITll 716 
(Mad). 
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(2) CIT V Patnaik & Co. Pr. Ltd., (1983) 140 ITO 204 (Ori) [Liability 
to pay interest was held to have accrued when the assessee became aware 
of that liability on a suit having been filed for the execution of the decree]. 

(3) CIT V O. P. N. Arunachala Nadar, (1983) 141 ITR 620 (Mad) 
[Mesne profits for earlier years held accrued in the year of passing of the 
decree by the court]. 

(4) CIT V Jatia Mfg. Investment Co. Pr. Ltd., (1983) 142 ITR 536 
(Cal) [Negotiations for waiver or remission of interest for a year started 
before the end of the year—^liability accrues only in the year in which the 
final intimation from the creditor was received]. 

(5) CIT V Sarabhai Sons Ltd., (1983) 143 ITR 473 (Ouj) [Remunera¬ 
tion to a managing director was held accrued in the year in which services 
were rendered and not in the subsequent year in which a special resolution 
in that regard was passed]. 

But in the facts of CIT v Karamchand Premchand Pr. Ltd [(1985) 152 
ITR 94 (Guj)], the remuneration to directors for extra services rendered 
by them was held accrued in the year in which the resolution therefor was 
passed. 

(6) Addl. CIT V M. P. Sugar Mills Pr. Ltd., (1984) 148 ITR 203 (All) 
[Additional price of sugarcane was held accrued in the year of purchase 
of the sugarcane]. Also see, CIT v Shri Sarvaraya Sugars Ltd., (1987) 163 
ITR 429 (AP). 

(7) CIT V North West Coal Ltd., (1987) 167 ITR 419 (Cal) [Proposal 
for foregoing of accrued income made during the accounting year—accept¬ 
ance on the first day of the next year—amount foregone held deductible 
for the said first year]. 

(8) Armoor Co-operative Marketing Society v CIT, (1987) 167 ITR 
565 (AP) [Liability to pay bonus to the cultivators to encourage them to 
grow maize was held accrued in the year wherein the resolution to that 
effect was passed by the society in its general body meeting]. 

(9) Sfudimar Chemical Works Pr. Ltd. v CIT, (1987) 167 ITR 13 (Cal) 
[Statutory liability to make contribution under the Employees’ State Insur¬ 
ance Act, 1948, was held becoming real and enforceable only after the 
decision of the High Court upholding the validity of the extension of that 
Act so as to cover the assessee’s case also]. 

Also see, Addl. CIT v SM. M. Muthappa Chettiar, (1983) 139 ITR 396 
(Mad).”. 

Page 1299: section 37(1): 

Before the paragraphs titled ^Positive and negative tes^tf*, add ,— 
'‘CommercM expe^ency—illustrative cases. —^In the facts of the follow¬ 
ing cases, the expenditure incurred was held allowable on the ground of 
commercial expediency:— 

(1) Iru^cm Leaf Tobacco Develoimfent Co. Ltd. v CIT, (1982) 137 
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FTR 827 (Cal) lex-gratia payments to the depmidants of fonner 
employees]. 

(2) ITAT V B. Hill A Co. P. Ltd., (1983) 142 ITTl 185 (AU) [ex¬ 
penditure on repairing and reconstructing roof, etc., of factory 
premises and residential quarters of the managing director]. 

(3) CIT V Shrircan Prayagdas & Mahadeo Prasad, (1983) 144 ITR 
883 (MP) [payment of tax arrears of the predecessor-in-business]. 

(4) CIT V Gwalior Sugar Co. Ltd., (1984) 150 ITR 320 (MP) [fore¬ 
going interest on loans to raw material suppliers], 

(5) Kashiram Radhakishan v CIT, (1985) 155 ITR 609 (Raj) [pres¬ 
sing charges paid at a higher rate]. 

(6) CIT \ North West Coal Ltd., (1987) 167 ITR 419 (Cal) [forego¬ 
ing of hire charges recoverable from a contractor]. 

(7) Turner Morrison & Co. Ltd. v CIT, (1987) 167 ITR 844 (Cal) 
[remuneration to an agent]. 

(8) Catalysts A Chemicals India (West Asia) Ltd. v CIT, (1987) 166 
ITR 769 (Ker) [amount of freight, etc,, paid for goods imported 
by a third party with whom the assessee has business transactions]. 

On the other hand, in the facts of the following cases, commercial ex¬ 
pediency was found not existing so as to allow deduction:— 

(1) Smt. Sushila Devi Rampuria v CIT, (1982) 137 ITR 272 (Cal> 
[foregoing of interest as also non-charge of interest]. 

(2) D. L, F. Housing A Construction Pr. Ltd. v CIT, (1983) 141 
ITR 806 (Del), special leave petition granted by Supreme Court: 
(1984) 149 ITR (St.) 130 [expenditure on renovation and re¬ 
construction of a house let out to the managing director], 

(3) Rambilas Chandram v CIT, (1985) 156 ITR 344 (Raj) [salary 
paid for looking after another firm with which the assessee-fiim 
had no business connection], 

(4) Pratap Cotton Trading Co. v CIT, (1986) 159 ITR 926 (Raj) 
[hotel expenses]. 

(5) CIT V National Rayon Corpn. Ltd., (1984) 17 Taxman 352 
(Bom) [brokerage paid].”. 

Pl^ 1302: section 37(1): 

On the subject '‘Allowability depending on the construction of an agree-- 
ment, etc.**, reference may also be made to CIT v S. Rarrud Ammal, (1982) 
135 ITR 292 (Mad). 

Page 1302: sectiim 37(1): 

At the end of the paragraph titled "Go-behind a written agreement 
possible**, add, —“Also see, CIT v Central India Machinery Mfg. Co. Ltd., 
(1985) 45 CTR (MP) 126.”. 

Page 1306: sectkm 37(1): 

On the subject “Mere relaticnslup is no baP*, reference may also bo 
mado to GangaSaran A Sons Pr. Ltd. v ITO, (1981) 130 ITR 1, 12-3 (SC). 
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Page 1307: section 37(1): 

On the subject ^"Expenditure of newly set-up busines^\ reference may 
also be made to— 

(1) C/r V Incheck Tyres Ltd., (1983) 141 ITR 937 (Cal) (cost of 
raw materials held allowable because the business was set-up be¬ 
fore the commercial production commenced]. 

(2) V. Ramakrishna & Sons Ltd. v CIT, (1984) 149 ITR 554 (Mad) 
[expenses incurred subsequent to the trial run of the factory—^held 
allowable]. 

(3) K. Sampat Kumar v CIT, (1986) 158 ITR 25 (Mad) [mere pur¬ 
chase and erection of the machinery do not amount to commence¬ 
ment of business]. 

(4) CIT V Kanoria General Dealers Pr. Ltd., (1986) 159 ITR 524 
(Cal) [expenditure incurred after setting up business held allow¬ 
able even though commercial production did not commence]. 

Also see, CIT v Blaze Advertising {Delhi) Pr. Ltd., (1983) 143 ITR 
421 (Del). 

Pages 1307-1308: section 37(1): 

On the subject “Two or more businesses*", reference may also be made 

(1) CIT V Chillidhari Tea Co. Ltd., (1983) 141 ITR 517 (Cal) 
[business of growing and manufacturing tea and that of raising 
paddy and other crop were held to constitute one single business— 
entire indirect expenses held deductible]. 

(2) CIT V Blue Mountmn Estates & Industries Ltd., (1985) 151 ITR 
616 (Mad) [different lines of business carried on by an assessee— 
held not constituting same business]. Also see, CIT v K. Ravindra- 
nathan Nair, (1985) 152 ITR 138 (Ker). 

Also see, CIT v Bharat Electromes Ltd., SLP (Civil) No. 10768 of 1981: 
(1984) 146 ITR (St.) 7 (SC). 

Pl^es 1308-1309: section 37(1): 

On the subject “Expenditure in respect of stopped or discontinued busi¬ 
ness", reference may also be made to— 

(1) Binani Printers Pr. Ltd. v CIT, (1983) 143 ITR 338 (Cal) [ex¬ 
penditure in relation to a closed business held not deductible from 
income of another business belonging to the assessee]. 

(2) Narayandas Kishandutt v CIT, (1984) 149 ITR 636 (MP) [busi¬ 
ness carried on at head office as also at several branches— 
expenditure for maintaining certain closed branches—held deduc¬ 
tible]. 

(3) CIT V Nazeena Traders Pr. Ltd., (1987) 165 ITR 405 (Mad) 
{different businesses carried on—one of them closed down—ex¬ 
penditure in relation to closed business held deductible because 
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different businesses were constituting one and die same business]. 

(4) Perfect Pottery Co. Ltd. v CIT, (1987) 166 ITR 196 (MP) [ex¬ 
penditure in relation to closed business held not allowable from 
the income of the continued business]. 

(5) CIT V Kar Valves Ltd., (1987) 168 ITR 416 (Ker) [expendi¬ 
ture of a discontinued business cannot be allowed merely because 
deemed profits under section 41(2) in relation to such business 
are taxed in the relevant assessment year]. 

Also see, CIT v Sharda Talkies, (1984) 146 ITR 133 (MP); Rajkumar 
Oil Mills Pr. Ltd. v CIT/ (1982) 28 CTR (MP) 48; CIT v Pierce Leslie & 
Co. Ltd., (1984) 19 Taxman 273 (Mad). 

Page 1309: section 37(1): 

After line 3 from top, add ,— 

"No set-off available against out-of-books expenditure estimated in an 
earlier year,—^Where in an earlier year, it is found that an expenditure has 
been incurred in excess of the amount shown in the books of account and 
such excess expenditure is estimated and treated as income from other 
sources, it is not possible to contend in a subsequent year that out-of-books 
expenditure for the subsequent year came out from the addition made in the 
earlier year (see, CIT v R. R. Pictures, (1984) *147 ITR 150 (Mad)].”. 

"Expenses on predecessor’s business.—Where a business is succeeded to 
by another person, the expenditure incurred by the successor-in-business may 
be allowed as a proper deduction [see, CIT v T. Veerabhadra Rao, K. 
Kateswara Rao & Co., (1985) 155 ITR 152 (SC); CIT v Bharat Earth 
Movers Ltd., (1985) 155 ITR 321 (Kam)].”. 

Page 1309: section 37(1): 

After the paragraphs titled “Illegality or impropriety of the expenditure 
may not debar”, add ,— 

“If a business is a lawful one, any loss arising from, or any payment 
made in pursuance of, an illegal transaction cannot be set off against the 
income, profits or gains arising from the business, because infraction of law 
is not a normal incident of business. Therefore, any loss or other payment 
made on account of such infraction cannot be treated as incidental to busi¬ 
ness. The payments made by the assessee in such cases must be said to 
have been incurred in some character other than that of a trader. Further, 
a thing done in violation of law and which is visited with penalty cannot, 
on grounds of public policy, be said to be commercial expense. In this con¬ 
text, no distinction can be drawn between the amounts paid by way of 
penalties and fines and the payments made in pursuance of an illegal tran¬ 
saction. If, however, the whole business itself is illegal, then the illegal pay¬ 
ments, penaltim and other fines incurred in connection with such business 
are d^iutible [CIT v Maddi Venkataratnem & Co. Pr. Ltd., (1983) 144 

jmzn{A^)V\ 



S. 37(1)] QUESTION OF FACT OR OF LAW 


6147 


Pages 1309-1310: section 37(1): 

On the subject *^Hofw far a question of fact^t reference may also be made 
to CIT V Carboremdum Universal Ltd.^ (1985) 156 ITR 1 (Mad); CIT v 
Ishwar Prakash <fc Bros., (1986) 159 ITR 843 (Punj); CIT v Patnaik & 
Co. Pr. Ltd., (1983) 140 ITR 204 (Ori); Bhilai Motors v CIT, (1984) 
Taxation 73(3)-155 (MP); CIT v Indian Textile Paper Tube Co. Ltd., 
(1985) 153 ITR 585 (Mad); CIT v R. G. Govan dc Co., (1984) 43 CTR 
(Del) 286; CIT v Central India Machinery Mfg. Co. Ltd., (1985) 45 (JTR 
(MP) 126; CIT v Skyline Industries Pr. Ltd., (1985) 23 Taxman 553 
(MP); CIT V Kumar Bros., (1987) 168 ITR 206 (MP); CIT v Orissa 
Cement Ltd., (1987) Tax LR 1192 (Ori). 

Page 1310: section 37(1): 

At the end of line 9 from top, add, —“A finding recorded by the Tribunal 
is binding on the High Court [5ir Shadilal Sugar & General Mills Ltd. v 
CIT, (1983) 141 ITR 664 (All)].”. 

Fhge 1311: section 37(1): 

On the subject *'How far a questidn of law'*, reference may also be made 
to Gwalior Rayon Silk Mfg. Co. v CIT, (1985) 151 ITO 148 (MP); 
Sambhar Salts Ltd. v CIT, (1984) 17 Taxman 277 (Raj); CIT v /. K. 
Synthetics Lid., (1985) 22 Taxman 260 (All); CIT v Instrumentation Ltd., 
(1987) 167 ITR 354 (Raj); CIT v Bharat Commerce & Industries Ltd., 
(1987) 63 CTR (Del) 334; Hindustan Electro Graphites Ltd. v CIT, (1987) 
Taxation 87(3)-33 (MP). 

Page 1312: section 37(1): 

After the paragraph titled “Different questions**, add ,— 

“What the High Court can or cannot do "!—^The question in respect of 
which the Tribunal has recorded that no argument was raised before it, 
cannot be raised before the High Court nor can the High Court direct the 
Tribunal to deal with such question [Western India Paper & Board Mills v 
CIT, (1982) 137 ITR 525 (Bom)].”. 

Page 1312: section 37(1): 

On the subject “Onus'*, in regard to the allowability of business expen> 
diture, reference may also be made to Goodlas NeroUu: Paints Ltd. v CIT, 
(1982) 137 ITR 58 (Bom); Sir Shadilal Sugar dc General Mills Ltd. v CIT, 
(1983) 141 ITR 664 (All); CIT v Ramdas Ramlal, (1984) 149 ITR 
256 (MP). 

Page 1314: section 37(1): 

Before line 10 from bottom, add ,— 

“In CIT V Jalan Trading Co. Pr. Ltd [(1985) 155 ITR 536 (SC)], it has 
been observed that the tests indicated by the Supreme Court in Travancore 
Sugars A Chenucals Ltd’s case [(1973) 88 ITR 1 (SC)] were not intended 
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to be of general application but were given to bring into bold relief the 
special aspects of the case. In Jalan Trading Co.’s case [(1985) 155 ITR 
536 (SC)], the assessee was a new company and it had no other business. 
Under a deed of assignment, it acquired the right to carry on the business 
of sole selling agency on a long term basis subject to the renewal of the 
agreement, stipulating to pay 75 per cent, of its annual net profits. It was 
held that the expenditure was made for the initial outlay and a capital 
asset was acquired thereby. As the expenditure related to the acquisition of 
a capital asset, it was of capital nature and not admissible as a deduction. 

However, in Kirloskar Pneumatic Co. Ltd. v CIT [(1985) 151 ITR 484 
(Bom)], applying the decision in Travancore Sugar & Chemical’s case 
((1966) 62 ITR 566 (SC)1, it has been held that the royalty paid by the 
assessee at 1 per cent, of the net proceeds on sale of goods licence wherefor 
for 12 years was procured on that condition, was held to be of revenue 
nature and, therefore, allowable as a deduction.”. 

Page 1315: section 37(1): 

At the end of the paragraph titled ’’Payment for or towards goodwill”, 
iOdd ,— 

“In CIT V Dharampal Shantisarup [(1986) 162 ITR 134 (Punj)], the 
amount paid for user of goodwill was held to be of revenue nature allow- 
.able as a deduction. 

However, amount paid for acquiring goodwill itself was held to be of 
.capital nature [CIT v G. D. Naidu, (1987) 165 ITR 63 (Mad)]. 

Similarly, the amount paid, to the outgoing partners towards their share 
in goodwill by the remaining partners who reconstituted the firm was held 
to be of capital nature [CIT v Purandass Ranchoddas & Sons, (1987) 32 
Taxman 123 (AP)].”. 

Page 1317: section 37(1): 

After serial No. (10), giving illustrative cases where the expenditure was 
held to be allowable, add ,— 

“(11) Registration fees, stamp duty and solicitor’s fees in connection 
with the drawing up of a lease deed for a 20-year period [CIT v Cinceita 
Pr. Ltd., (1982) 137 ITR 652 (Bom) (following illustrations No. (7) and 
(9) above). Also see, CIT v Bank of India, (1987) 32 Taxman 462 (Bom); 
Richardson Hindustan Ltd. v CIT, (1987) 63 CTR (Bom) 16. 

(12) Amount paid for exploitation of the trade-mark [CIT v M. B. 
Umbrella Industries, (1984) 145 ITR 292 (MP); CIT v M. B. Umbrella 
Factory Industries, (1984) Taxation 75(1)-17 (MP)]. 

(13) Amount paid for acquiring import entitlements for raw material 
even though such entitlements were not used during the year [CIT v Kusum 
Products Ltd., (1984) 149 ITR 250 (Cal)]. 

(14) Amount spent on demolition and reconstruction of a long lease¬ 
hold business premises [CIT v Madras Auto Service Ltd., (1985) 156 ITR 
740 (Mad)].”. 
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JPage 1318: section 37(1): 

After serial No. (11), giving the illustrative cases where the expenditure 
was held not allowable, add ,— 

“(12) Expenditure incurred on acquisition of right of distribution of 
certain products for a period of 5 -years even though the amount was paid 
in monthly instalments [India Manufacturers Pr. Ltd. v CIT, (1985) 155 
ITR 770 (Mad); India Manufacturers {Madras) P. Ltd. v CIT, (1985) 
155 ITR 774 (Mad)]. 

(13) Expenditure incurred by way of stamp, registration fee and legal 
expenses for the registration of a lease deed for a period of 10 years [Hotel 
Rajmahat v CIT, (1985) 152 ITR 218 (Kam)]. 

(14) Amount spent on construction of cinema hall and installation of 
plant and machinery [Golcha Properties Pr. Ltd. v CIT, (1987) 166 
ITR 259 (Raj)]. 

(15) Legal fees and other expenses incurred for obtaining leases of 
•office premises for 15 to 20 years [Mather & Platt {India) Ltd, v CIT, 
(1987) 33 Taxman 183 (Cal)].”. 

Page 1320: section 37(1): 

At the end of the paragraph titled “Technical know-how, etc., where 
these are 'planf ”, add ,— 

“In Scientific Engineering House Pr. Ltd. v CIT [(1986) 157 ITR 86 
(SC)], the technical know-how in the shape of drawings, designs, charts, 
plans, processing data and other literature was held to constitute ‘plant’ 
within the definition of that expression in section 43(3). Also see, Scientific 
Engineering House Pr. Ltd. v CIT, (1984) 148 ITR 171 (AP); CIT v 
Polyformalin Pr. Ltd., (1986) 161 ITR 36 (Ker).”. 

Page 1323: section 37(1): 

After serial No. 16, giving illustrative cases where expenditure in respect 
■of collaboration agreement was held to be of revenue nature, add ,— 

“17. M. R. Electronics Components Ltd., (1982) 136 ITR 305 (Mad) 
[only 75% allowed, 25% not allowed]. Also see, CIT v Southern 
Switchgear Ltd., (1984) 148 ITR 272 (Mad). 

18. CIT V Sundaram Clayton Ltd., (1982) 136 ITR 315 (Mad). 

19. Triveni Engineering Works Ltd. v CIT, (1982) 136 ITR 340 
(Del). 

20. Addl. CIT V Shama Engine Valves Ltd., (1982) 138 ITR 216 
(Del). 

21. CIT V Wheels {India) Ltd., (1983) 141 ITR 745 (Mad). 

22. enr V Wheels {India) Ltd., (1983) 141 ITR 748 (Mad). 

23. CIT V Tata Yadogawa Ltd., (1983) 142 ITR 30 (Pat). 

24. CIT V Wavin India Ltd., (1983) 143 ITR 281 (Mad). 

25. Hindustan Aluminium Corpn. Ltd. v CIT, (1983) 144 ITR 474 
(Cal). 

26. CIT v Madras Rubber Factory Ltd., (1983) 144 ITR 678 (Mad). 
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27. CIT V Wyman Gordon {India) Ltd., (19830 144 HR 911 (Bom). 

28. CIT V Madras Rubber Factory Ltd., (1984) 146 HR 604 (Mad). 

29. CIT V Bajaj Electriceds Ltd., (1984) 148 ITR 83 (Bom). 

30. Coromandel FertiUzers Ltd. v CIT, (1984) 148 HR 546 (AP). 

31. CIT V Madras Rubber Factory Ltd., (1984) 149 HR 405 (Mad). 

32. CIT y Madras Rubber Factory Ltd., (1984) 149 ITR 411 • (Mad). 

33.. Crescent Capacitors v CIT, (1984) 149 HR 285 (Del). 

34. CIT V Steel Plant Pr. Ltd., (1984) 149 HR 294 (Bom). 

35. CIT V LakshnU Card Clothing Mfg. Co. Pr. Ltd., (1984) 149 HR 
712 (Mad). 

36. Lakshmi Card Clothing Mfg. Co. Pr. Ltd. v CIT, (1984) 149 HR 
716 (Mad). 

37. Premier Automobiles Ltd. v CIT, (1984) 150 ITR 28 (Bom). 

38. CIT V Hyderabad Asbestos Cement Products Ltd., (1984) 150 
ITR 517 (AP). 

39. Permali Wallace Ltd. v CIT, (1985) 151 ITR 43 (MP). 

40. Kirloskar Pneumatic Co. Ltd. v CIT, (1985) 151 HR 484 (Bom). 

41. CIT V Sundaram Clayton'Ltd., (1985) 152 ITR 487 (Mad). 

42. CIT V Bharat Earth Movers Ltd., (1985) 155 ITR 321 (Kam). 

43. Addl. CIT v Buckau Wolf New India Engg. Works Ltd,, (1986) 
157 ITR 751 (Bom). 

44. CIT V Kirloskar Oil Engines Ltd., (1986) 157 HR 762 (Bom). 

45. CIT vBhai Sunder Doss & Sons Pr. Ltd., (1986) 158 HR 195 
(Del). 

46. CIT V Sudarshan Chemical Industries Pr. Ltd., (1986) 159 HR 
629 (Bom). 

47. CIT V Warner Hindusthan Ltd., (1986) 160 HR 217 (AP). 

48. CIT V Borosil Glass Works Ltd., (1986) 161 ITR 286 (Bom). 

49. CIT V Kirloskar Pneumatic Co. Ltd., (1987) 163 HR 560 (Bom). 

50. CIT V In^an Stmdard Metal Co. Ltd., (1987) 163 HR 763 
(Bom). 

51. Gannon Norton Metal Diamond* Di^ Ltd. v CIT, (1987) 163 
HR 606 (Bom). 

52. Electro Medicals v CIT, (1987) 163 HR 807 (MP). 

53. CIT V British India Corporation Ltd., (1987) 165 HR 51 (SC), 
affir ming British India Corpn. Ltd. v CIT, (1973) 89 HR 138 
(All). 

54. Tata Robins Frazer Ltd. v CIT, (1987) 165 HR 347 (Pat). 

55. CIT V Kirloskar Bros. Ltd., (1983) 37 CTR (Bom) 12. 

56. CIT V Sundaram Clayton Ltd., (1984) 39 CIR (Mad) 17. 

57. CIT V Binny Co., (1986) 27 Taxman 362 (Mad) [20% hdd 
to be revenue, and 80% capital expenditure]. 

58. CIT V Nippon Electronics (India) hr. Ltd., (1982) Tax LR 735 
(Kam). 

59. CITvB. N. Elias A Co. (P.) Ltd., (1987) 168 HR 190 (Cal). 
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60. Cooper Engg. Ltd. v CIT, (1987) Taxation 86(3)-16 (Bom). 
Also see, CIT v Schlwnberger Seaco Ltd.. (1983) 142 ITR 540 (Cal).”. 

Page 1324: section 37(1): 

After line 5 from top, dealing with illustrative cases where expenditure 
in respect of collaboration agreement was held to be of capital nature, add ,— 
“(4) The assessee-company issued shares to a foreign company for supply 
of technical know-how to it at the floatation stage. It was held that there 
was no expenditure in the trading sense, nothing was allowable [CIT v 
Eimco-K. C. P. Ltd., (1984) 147 ITR 603 (Mad)]. 

Also see. Transformer & Swichgear Ltd. v CIT, (1983) 36 CTR (Mad) 
269. 

New section 35AB.—Section 35AB has been newly inserted by the Finance 
Act, 1985, with effect from 1st April, 1986, making provision for amortiza¬ 
tion of lump sum consideration paid for acquiring any know-how, as defined 
in the Explandtion to that section. 

It may be noted that section 180A, also inserted by the Finance Act, 
1985, with effect from 1st April, 1986, enacts special provisions for tax- 
treatment of the lump sum consideration received or receivable by a resident 
individual who took more than twelve months in developing such know-how.”. 

Page 1324: section 37(1): 

After the paragraph titled '^Consultancy fees", add ,— 

“In CIT V Praga Tools Ltd [(1985) Taxation 78(3)-176 (AP)], amounts 
paid to the consultancy firms were held to be of revenue nature.”. 

Page 1325: section 37(1): 

At the end of the paragraph titled “Expenses on getting technicians 
foreign-trained for running an existing business with improved techruque", 
add ,— 

“In Hindusthan Aluminium Corporation Ltd. v CIT [(1986) 159 ITR 
673 (Cal)], expenditure incurred on practical training in U.S.A. of employees 
was held to be of revenue nature. 

However, in CIT v Bharat Earth Movers Ltd [(1985) 155 ITR 321 
(Kam)], the amount paid towards training of officers of another concern 
taken over by the assessee was held not allowable as the expenditure was 
incurred by another concern in earlier years.”. 

Page 1326: section 37(1): 

After serial No. (3), giving illustrative cases where the expenditure in¬ 
curred was held to be of revenue nature, cuid ,— 

“(4) Expenditure incurred on the maintenance and preservation of ship, 
which was a capital asset [Addl. CIT v Putco Pr. Ltd., (1983) 140 ITR 
740 (Bom)]. Also see, CIT v Putco Pr. Ltd., (1985) 44 CTR (Bom) 108. 
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(5) Expenditure incurred in order to protect or preserve trade or business, 
etc. [see, Ghansham Singh v CIT, (1983) 141 ITR 601 (Mad); CIT v 
O. P. N. Arunachala Nadar, (1983) 141 ITR 620 (Mad); Bilasrai Juharmal 
V CIT, (1983) 141 ITR 915 (Bom); CIT v Investment Corporation of 
India Ltd., (1982) 137 ITR 307 (Bom); Suneeta Laboratories Ltd. v CIT, 
(1986) 162 ITR 883 (MP). a. CST v Brihan Maharashtra Sugar Syndi¬ 
cate Ltd., (1987) 165 ITR 275 (Bom)]. 

(6) Payment made for protecting name of the firm [CIT v Georgepolous, 
(1984) 146 ITR 380 (Mad)].”. 

Page 1327: section 37(1): 

After line 2 from top, dealing with illustrative cases where the expendi¬ 
ture incurred was held to be of capital nature, add ,— 

“(2) Expenditure incurred to enforce rights to obtain title to a piece 
of land [Rajasthan Construction Co., Pr. Ltd. v CIT, (1984) 148 ITR 61 
(Bom)]. 

(3) Expenditure incurred for completing title to certain shares [Jaya 
Hind Industries Pr. Ltd. v CIT, (1986) 161 ITR 842 (Bom)]. 

(4) Expenditure incurred for creating or curing or perfecting title to the 
share capital of the company in accordance with the requirements of the 
statute and not for the protection of the business of the assessee [CIT v 
Commonwealth Trust Ltd., (1987) 167 ITR 365 (Ker)].”. 

Page 1327: section 37(1): 

On the subject “IV. For maintenance of business reputation and good- 
wiir, reference may also be made to CIT v McLeod <fe Co. Ltd., (1987) 
164 ITR 681 (Cal); South Asia Industries (P.) Ltd. v CIT, (1985) 155 
ITR 392 (Del). 

Page 1330: section 37(1): 

After serial No. (8), add ,— 

“(9) manganese ore [Aditya Minerals (Pr.) Ltd., (1987) 167 ITR 
774 (AP), holding that consideration, etc., paid by the assessee 
for 15-year lease of land for the purpose of excavating manga¬ 
nese ore was of capital nature]. 

(10) slabs [CIT V South India Mining & Slab Co., (1987) 32 Taxman 
1 (AP), holding that yearly payment made for 5-year lease from 
Government for excavating the slabs was in the nature of capital]. 

(11) stone [Motwani A Co. v CIT, (1987) 33 Taxman 585 (Ori), 
holding that amount of instalment paid under a three-year lease 
whereunder right to win, raise and remove ston^ from quarries 
was of capital nature].”. 

Page 1330: section 37(1): 

After serial No. (4), add ,— 

“(S) earth tShmker Doss Sethi A Sons v CIT, (1986) 157 ITR 770 
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(Del), holding that payment made for taking a lease of land for 
seven years for excavating earth upto a depth of six feet for manu¬ 
facture of bricks was of revenue nature because no interest in 
land was acquired].". 

Pages 1332-1333: section 37(1): 

On the subject “Removal of overburden”^ reference may also be made 
to CIT V Rajendra Trading Co. Pr. Ltd., (1984) 146 ITR 637 (Cal). 

Page 1333: section 37(1): 

Before the paragraph titled “Exploration expenditure”, add ,— 

"Mining land restoration charges.—In CIT v New India Mining Corpn. 
(P.) Ltd [(1987) 168 ITR 431 (Bom)], the assessee-lessee claimed 
deduction in respect of estimated liability for ‘mining land restoration 
charges’ in view of obligation under section 108 (m) of the Transfer of 
Property Act, 1882. It was held that under that section 108(m), the obli¬ 
gation is to restore demised property in as good condition as it was when 
the lessee was put in possession, subject to the changes caused by reasonable 
wear and tear. In the context of a mining lease, the obligation under that 
section 108(/n) is not apposite, coming under wear and tear. Therefore, 
there existed no liability on the assessee to restore the land. The claim was 
rejected.”. 

Page 1336: section 37(1): 

After the heading “VI. Taxes payable”, add ,— 

“For and from assessment year 1984-85, section 43B(a) holds the field.-~- 
Section‘43B, operative for and from assessment year 1984-85, enacts 
specific overriding provisions for allowability of “any sum payable by the 
assessee by way of tax or duty under any law for the time being in.^rce”. 

The discussion at pages 1336 to 1343 under the heading “VI. Taxes 
payable” relates to the state of law operative upto assessment year 1983-84.”. 

Pages 1336-1338: section 37(1): 

On the subject of allowability of “Sales tax liability”, up to and includ¬ 
ing assessment year 1983-84, reference may also be made to— 

(1) ITAT v B. Hill A Co. (P.) Ltd., (1983) 142 ITR 185 (All) 
[provision made for sales tax liability, held allowable]. 

(2) CIT V Kisandas Goverdhandas Dave & Co., (1983) 144 ITR 624 
(Bom) [in case of an assessee following mercantile system of 
accounting, accrued sales tax liability, held allowable]. Also see, 
Bhagwandas Jagdishprasad <6 Co. Y CIT, (1983) 144 ITR 845 
(MP); CIT V Suresh Kumar Naresh Kumar, (1984) 147 ITR 
572 (Punj); N. K. Textile Mills v CIT, (1985) 152 ITR 594 
(Del); CIT v Deora Pu Cabncon Mfg. Co. Pr. Ltd., (1985) 152 
ITR 654 (MP); CIT v Indian Textile Paper Tube Co. Ltd., (1985) 
153 ITR 585 (Mad). 
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(3) CIT V Kashiram AgrawaUa, (1984) 147 ITR 797 (Pat) [sales tax 
liability held deductible in determining the net prc^t but not 
deductible in arriving at gross profit]. 

(4) Addl. CIT V Rattan Chand Kapoor, (1984) 149 ITR 1 (Del) 
[in case of an assessee following hybrid system of accounting, the 
disputed sales tax liability was held allowable in the year in which 
the same was settled and a demand notice in respect thereof was 
issued]. 

(5) Emerald Paints <fe Colour Products Pr. Ltd. v CIT, (1986) 159 
ITR 105 (Cal) [the lessee-assessee was held entitled to deduction 
in respect of undischarged sales tax liability of the lessor]. 

(6) CIT V East India Corporation Ltd., (1986) 159 ITR 712 (Mad) 
[sales tax liability was held allowable in the year in which the 
order in that regard was passed by the assessing authority]. 

(7) CIT V S. S. Ratanchand Bholanath, (1986) 160 ITR 500 (MP) 
[additional sales tax assessed was held deductible for the year in 
which the assessment was made]. 

(8) Gangoomal Contractors v CIT, (1987) 165 ITR 447 (MP) [an 
imregistered dealer was held not entitled to deduction in respect 
of sales tax liability because limitation for initiation of proceedings 
had already expired]. 

(9) Kalinga Tubes Ltd. v CIT, (1987) 63 CTR (Ori) 117 [additional 
demand as sustained by the second appellate authority was held 
deductible in the year in which the appellate order was passed as 
the liability accrued in that year]. 

Page 1339: section 37(1): 

At the end of paragraph titled **Purchase tax liability*, add ,— 

*Tn^/r V Guranditta Mai Shanti Parkash Zira [(1987) 164 ITR 774 
(Punj)], purchase tax liability was held allowable even though disputed. 

In CIT V Marwell Sea Foods [(1987) 166 I'm 624 (Ker)], purchase 
tax on goods purchased but not sold in the year was held deductible.**. 

Pages 1339-1340: section 37(1): 

On the subject of allowability of **Excise duty**, reference may also be 
made to—- 

(1) CIT V /. K. Synthetics Ltd., (1983) 143 im 771 (AU) [in case 
of an assessee following mercantile system of accounting, provi¬ 
sion made for excise duty liability was held deductible even 
though disputed before the High Court]. 

(2) CIT v Ratiam Strawboard Pr. Ltd., (1985) 152 im 425 (MP) 
[additional excise duty was held deductible for die year in which 
the demand notice in respect thereof was received, even though 
(fisputed: CIT v Ttaa Chemicals Ltd., (1986) 162 PTR 556 
(Bom)}. 
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fBgta 1340-1341: sectioB 37(1): 

At the rad of the paragraphs titled ''Circumstances and property tax'\ 
add,— 

Further cases, on the question of allowability or otherwise of circum¬ 
stances and other taxes relating to property, are— 

(1) CIT V Saraswati Industrial Syndicate Ltd., (1982) 136 ITR 366, 
373 (Punj) [property tax on the land and building used for busi¬ 
ness purposes was held allowable]. 

(2) CIT V Gemini Pictures Circuit Pr. Ltd., (1984) 146 ITR 540 
(Mad); Shankar 'Theatres v CIT, (1984) 146 ITR 547 (pom) 
[the liability as to municipal tax on property accrues half-yearly 
or yearly as per the provisions of the relevant law—^liability for 
earlier years held not deductible in a subsequent year]. 

(3) CIT V r. 5. Srinivasa Iyer, (1984) 146 ITR 526 (Mad); CIT v 
Gemini Pictures Circuit Pr. Ltd., (1984) 146 ITR 540 (Mad) 
[levy of urban land tax held to be invalid by the High Court— 
subsequently, the Supreme Court held the levy to be 'valid—Pliabi¬ 
lity even for earlier years to such tax held to accrue on the passing 
of die Supreme Court judgment]. 

(4) D(dtar Co. v CIT, (1986) 161 ITR 455 (Mad) [betterment tax 
pmd to Corporation under Town Planning Act held not of capital 
nature and, therefore, allowable as a deduction. Contra cases may 
be seen at serial No. (24) at page 1278 of Vol. 2], 

hge 1341: section 37(1): 

Lines 25-26 from top: The decision in George Oommen v State of Kerala 
((1977) 110 ITR 546 (Ker)] has been followed in Mrs. Grace George dt 
M. K. Thomas v Addl. ITO [(1982) 137 ITR 403 (Ker)]. 

FBge 1341:' section 37(1): 

After the paragraphs titled "Wetdth-tax”, add ,— 

*^Sartax.—Surtax payable under the Companira (Profits) Surtax Act, 1964, 
folb tmder the ban of section 40(a) (ii) and is not dcxlucUble as an ad¬ 
missible business expenditure [M^ins of In&a Ltd. v CIT, (1983) 144 
ITR 317 (Cal); Birla Jute Mfg. Co. Ltd. v CIT, (1986) 162 ITR 413 
(Cal); Indian Oxygen Ltd. v CIT, (1987) 164 ITR 466 (Cal); Vnion 
Carbide India Ltd. v CIT, (1987) 165 ITR 678 (Cal); CIT v International 
Instruments Pr. Ltd., (1983) 144 ITR 936 (Kam); Mysore Kirloskar Ltd. 
V CIT, (1987) 166 ITR 836 (Kam); A. V. Thomas <& Co. Ltd. v CIT, 
(1986) 159 ITR 431 (Ker—FB); Sundaram Industries Ltd. v CIT: Indm- 
trial Chemicals v CIT, (1986) 159 ITR 646 (Mad); Vazir Sultan Tobacco 
Co. Ltd. V CIT, (1987) 31 Taxman 209 (AP)]. 

Also see, T. T. Pr. Ltd. v CIT: Amco Batteries Ltd. v CIT, SLP (Civil) 
Nos. 2744-45 of 1984 and 2739 of 1984; (1984) 150 ITR (St.) 79 (SC). 
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Ammal listing fee paid to a Stock Exchange.^—Such fee has been held 
allowable in view of the Departmental circular F. No. 10/67/65- 
IT(A-I), dated 26th August, 1965, which has been reproduced at serial 
No. XIII at page 1427 of Vol. 2 [Motor Industries Ltd, v CIT, (1987) 
163 ITR 659 (Karn)]. 

But in the context of Agricultural Income-tax Act, payment of stock 
exchange listing fee as also membership fee of the stock exchange have 
been held not allowable items of deduction [Cochin Malabar Estates & 
Industries Ltd. v C Ag IT, (1982) 135 ITR 536 (Ker); Thirumbadi Rubber 
Co. Ltd. \ C Ag IT, (1982) 135 ITR 540 (Ker); Sanghameshwar Coffee 
Estates Ltd. v State of Karnataka, (1986) 160 ITR 203 (Karn)]. 

Motor vehicle tax.—In CIT v Estate of Late S. Mehboob Khan [(1985) 
153 ITR 353 (Mad)], provision was made in the mercantile accounts 
towards motor vehicles tax liability for three years in the year in which the 
Validation Act was enacted. The entire provision was held allowable. 

But, where the liability in respect of the motor vehicles tax had already 
accrued, in the hands of the assessee adopting mercantile system, in an 
earlier year, its payment in a subsequent year will not enable its allow¬ 
ability in that subsequent year [CIT v St. George Motors, (1986) 161 ITR 
444 (Ker)].”. 

Page 1342: section 37(1): 

At the end of paragraph titled “Business profits tax'\ add ,— 

“But so far as the computation of total income in India is concerned, 
section 10-of the Business Profits Tax Act, 1947 (21 of 1947), specifically 
provides that the amount of the business profits tax payable under that Act 
shall be allowed as a permissible deduction, subject however to the proviso 
to that section [see, Molins of India Ltd. v CIT, (1983) 144 ITR 317, 331 
(Cal)].”. 

Page 1342: section 37(1): 

After the paragraph tided “Excess profits tajC*, add ,— 

“But section 12 of the Excess Profits Tax Act, 1940 (15 of 1940), makes 
specific provision for allowance of the amount of excess profits tax pay¬ 
able under that Act in computing total income of the assessee for income- 
tax purposes [see, Molins of India Ltd. v CIT, (1983) 144 ITR 317, 331 
(Cal)].”. 

Page 1342: section 37(1): 

On the subject of allowability of “Fees paid to Registrar of ComptmietT, 
reference may also be made to— 

(1) Bombay Burmah Trading Corporation Ltd. v CIT, (1984) 145 
ITR 793 (Bom) [fees paid to Registrar of Companies for enhance¬ 
ment of capital were held not allowable as revenue expenditure. 
But fees pdd to the Rej^ar of Companies in connecticm with 
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the issue of bonus shares were held allowable as being of a revenue- 
nature]. 

(2) Groz-Beckert Saboo Ltd. v C/T, (1986) 160 ITR 743 (Punj) 
[fees paid to the Registrar of Companies for increasing the share- 
capital were held of capital nature and not allowable]. Also see. 
Union Carbide India Ltd. v CIT, (1987) 165 ITR 678 (Cal). 

Page 1343: section 37(1): 

After line 9 from top, odd,— 

“In Sanghameshwar Coffee Estate Ltd. v State of Karnataka [(1986) 160* 
ITR 203 (Karn)J, the profession tax was held deductible in the context of 
Agricultural Income-tax Act as the same was an obligation fastened on the 
assessee under a statute.*’. 

Pages 1344-1347: section 37(1): 

On the subject ^'Allowability of salary paid to employees'", reference may 
also be made to— 

(1) Cochin Malabar Estate Industries Ltd. v C Ag IT, (1982) 135 
ITR 536 (Ker) [staff of a closed estate employed in another 
estate—salary, etc., paid by another estate held allowable]. 

(2) CIT V Govindram Bros. Pr. Ltd., (1983) 141 ITR 777 (Bom) 
[salary paid to an employee was held not deductible as there was 
no evidence that the employee had rendered any service]. Also see, 
/. K. Agents Pr. Ltd. v CIT, (1983) 142 ITR ,126 (MP); Punjab 
Produce & Trading Co. Ltd. v CIT, (1986) 159 ITR 376 (Cal). 

(3) CIT V Nadar Press Ltd., (1984) 147 ITR 39 (Mad) [amount 
paid to employees who were discharged on the last day of the 
year and were re-employed from the first day of the next year 
was held to be out of commercial expediency as the same was 
to secure better conditions of employment and an incentive to the 
workers to turn out better work—^held allowable]. 

(4) Rambilas Chandram v CIT, (1985) 156 ITR 344 (Raj) [salary 
paid for looking after the affairs of another firm with which the 
assessee-firm had no business connection was held not deductible]. 

(5) Suneeta Laboratories Ltd. v CIT, (1986) 162 ITR 883 (MP) 
[salary paid for several years by bank to a godown-keeper and 
watchman employed by the bank for the protection and preserva¬ 
tion of the goods pigged by the assessee with the bank and 
debited in assessee’s account in a subsequent year—amount so 
debited was held allowable in one year]. 

(6) Sanghameshwar Coffee Estates Ltd. v State of Karndtaka, (1986) 
160 ITR 203 (Kam) [salary paid to poojati at a temple, held 
not deductible]. 

(7) CIT V R. V. Briggs & Co. P. Ltd., (1985) 155 TTR 495 (Cal), 
[additional salary payable under a mutual settlement was held 
allosrable in the yem in which tiie settlement was arrived at]. 

cap; it v-7—18 
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AJbto see, C/7 v KateUum Mohd. Hmif, SLP (ayii) »k». 297 of 1982: 
(1984) 148 rm (St.) 65 (SC). 

ftge 1351: lection 37(1): 

On t]>e subject of allowability of “Leave salary**, rdference may also be 
made to— 

(1) CIT V Bharat General & Textile Industries Ltd., (1986) 157 ITR 
158 (Cal) [provision for payment of leave salary was, on facts, 
held to be a contingent liability and, therefore, not deductible]. 

Also see, CIT v Oswal Woollen Mills Ltd., (1987) 163 ITR 207 (funj). 
Pages 1351-1353: section 37(1): 

On the subject of allowability of **Pension to an employed*, reference 
may also be made to— 

(1) ITAT V B. Hill & Co. Pr. Ltd., (1983) 142 ITR 185 (AU) 
[pension paid to widows of ex-directors was held to be out of 
regard for their personal financial difficulties and not allowable]. . 

(2) CiT V Associated Electrical Industries (India) P. Ltd., (1986) 
157 ITR 72 (SC) [premium paid to effect a pension and life 
assurance plan for employees was held allowable’in the year in 
which the plan was amended leaving no control with the assessee]. 

<3) CIT V Indian MoUases Co. Pr. Ltd., (1987) 166 ITR 740 (Cal) 
(amount transferred to a trust for providing pension to the 
employees and after their deaffi to die widows of the employees 
was held allowable]. For and from assessment year 1980-81, the 
provisions of sections 40A(9), 40A(10) imd 40A(11) are rele¬ 
vant on the point. 

(4) CIT V Commonwealth Trust Ltd., (1987) 166 ITR 732 (Ker) 
[payment of pension to the manag^g director was held to be 
made on the ground of commercial expediency and, therefore, 
allowable as a deducticui]. 

Also see, 7. Stones A Co. Ltd. v CIT, SLP (Qvil) No. 8838-8842 of 
1980: (1983) 142 ITR (St.) 3 (SC). 

1353: section 37(1): 

At the end of paragraph tided **Gratuity*, add ,— 

“It may be noted that the Payment of Cratiufy Act, 1972, has subse- 
•quendy bron amended by the Payment of Gratuity (Amendmenf) Act, 1984 
(^ of 1984) [AIR 1984 Acts 157], operative frpm 1st July, 1984; tlm 
Puyment Gratuity (Second Amendment) Act, 1984 (26 of 1984) (AIR 
l9|^ Acts 159], operative from 18di May, 1984; and die Payment of 
Orirtmty iCAmeadiBent) 1987 <22 of 1987) ^ which has received the 
t|ie ProBidem 12th August^ l987, udff be c^peiadve Ihom 
ndi^lpiihi^^ 
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FI«bs 13554JI6t Mcflbi^Tdys 

On the subject of sUowability of graituity **Whm aOually paiiT, refezence 
may also be made to— 

(1) C/r V W. T. Suren A Co. Ltd., (1982) 138 ITR 91 (Bom) 
[transfer of busihmts—transferor paid to the transferee towards its 
gratuity liability to employees joining the transferee—assessee> 
transferor’s claim was held not allowable]. 

(2) CIT V Seshasayee Bros. Pr. Ltd., (1982) 138 ITR 779 (Mad) 
[payment of gratuity to widow of a director who died while in 
service—held allowable]. 

(3) C/r V Nazeena Traders Pr. Ltd., (1987) 165 ITR 405 (Mad) 
[payment of retrenchment compensation, gratuity and notice pay 
to the employees of a closed business was held allowable from 
the income of the continued business because the two businesses 
were found to constitute r single business]. 

Pages 1355-1356: section 37(1): 

On the subject of allowability of “Provision for gratuity—law upto 
1972-73 A. Y.”, reference may also be made to— 

(1) L. H. Sugar Factories A Oil Mills Pr. Ltd. v CiT, (1982) 137 
ITR 277 (All) [gratuity liability on actuarial valuation, held 
deductible]. 

(2) CIT V Coimbatore Cotton Mills Ltd., (1983) 140 ITR 562 (Mad) 
[provision for gratuity made on actuarial valuation, held allow¬ 
able]. 

(3) CIT v Indian Express (Madurai) Pr. Ltd., (1983») 140 ITR 705 
(Mad) [claim for deduction in respect of provision for gratuity 
on valid grounds may be entertained by the Tribunal even as an 
additional ground]. 

(4) CIT V Mettur Spng. Mills, (1983) 140 ITR 991 (Mad) (gratuity 
provision based on actuarial valuation, held allowable]. 

(5) CIT V Sitalakshmi Mills Ltd., (1983) 141 ITR 415 (Mad) (pro¬ 
vision made for gratmty liability, held allowable]. 

(6) CIT V Hindustan Times Ltd., (1983) 144 ITR 670 (Del) [pro- 
viskm tor gcatui^ os toe brais of actuarial valuation, held 
deductible]. 

(7) V. D. Swami A Co. Pr. Ltd. v CIT, (1984) 146 ITR 425 (Mad) 
[Tribunal w£^ held justified in remitting the matter to the Income- 
tax Officer for considering as to whether the provisitm for gratuity 
was based on scientific basis]. Also see, CIT v Madras Rubber 
Factory Ltd., (1984) 149 ITR 411 (Mad). 

(8) Balanoor Tea A Rubber Co. Ltd. v Sttde of Karnataka, (1984) 
148 TTR 736 (Kam) [provision for gratuity, htdd allowabte]. 

(9) Ishwar Industries Ud. v CIT, (1984) 149 ITR 301 (Del) (pro¬ 
vision for actimriaHy yalue^^ gratoity liat^ty, held deductible evmi 
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though such valuation was made after the dose of the accounting 
year]. 

(10) CIT V Travancore Timbers A Products, (1984) 149 ITR 450 
(Ker), spedal leave petition dismissed by the Supreme Court: 
(1986) 161 ITR (St.) 131 [statutory gratuity liability held deduce 
tible in a particular year only to the extent such liability pertained 
to that year]. 

(11) CIT V Shyam Nagar Tin Factory Pr. Ltd., (1984) 150 ITR 617 
(Cal) [statutory gratuity liability held allowable even though no 
provision was made therefor]. Also see, CIT v Woolcombers Irulia' 
Ltd., (1984) 4L CTR (Cal) 63; CIT v Calcutta Electric Supply 
Corporation Ud\ (1987) 166 TTR 797 (Cal). 

(12) CIT V Sarada Bitting Works, (1985) 152 ITR 520 (Mad) [incre¬ 
mental gratuity liability payable to the employees in respect of 
the business that was retained, was held to be an ^ admissible 
deduction]. 

(13) CIT V Lucas TVS Ltd., (1985) 153 ITR 239 (Mad) [provision 
for gratuity liability on actuarial basis, held allowable]. Also see, 
CIT y S. A. E. (/) Pr. Ltd., (1985) 153 ITR 269 (Mad); 
CIT V Mittal Steel Re-rolling & Allied Industries Pr. Ltd., (1985) 
155 rm 1 (Ker); CIT v Remington Rand India Ltd., (1986) 
159 ITR 922 (Cal); JO/ Kotagiri Tea d Coffee Estates Co. Ltd. v 
C Ag IT, (1986) 161 ITR 497 (Mad); CIT v Canning Mitra 
Phoenix Pr. Ltd., (1986) 162 ITR 836 (SC); CIT v Pearey Lai & 
Sons Pr. Ltd., (1986) 162 ITR 838 (SC); CIT v Perfect Pottery 
Co. (M. B.) Ltd., (1987) 163 ITR 529 (MP); CIT v South 
India Viscose Ltd., (1987) 163 ITR 674 (Mad); CIT v Travan¬ 
core Rayons Ltd., (1987) 164 ITR 134 (Ker); CIT v John 
Fleming A Co. Ltd., SLP (Civil) No. 7562 of 1979: (1987) 164 
ITR (St.) 151 (SC); CIT v Victor Gasket Industries Ltd., SLP 
(Qvil) No. 307 of 1979: (1987) 164 ITR (St.) 151 (SC); 
CIT v Vijaya Productions Pr. Lt4., SLP (CivU) No. 9956 of 
1981: (1984) 146 ITR (St.) 5; CIT v Bajraj Textiles Mills Ltd., 
(1984) 39 CTR (Mad) 270; CIT v Guest Keen WUliams Ltd., 
(1987) 166 ITR 405 (Cal); CIT v Steel Rplling Mills of Bengal 
Ltd., (1987) 65 CTR (Cal) 116; CIT v Orient Paper Mills Ltd., 
(1987) 34 Taxman 249 (Cal). 

(14) Co-operative Tea Society Ltd. v CIT, (1985) 154 ITR 405 (Ker) 
[amount withheld by the vendee towards the vendor’s statutory 
liability for gratuity held deductible in the hands of the vendor]. 

(15) CIT v McDoweU & Co. Ltd., (1985) 156 ITR 162 (Mad) 
(daim tor an ad hoc sum not based on any actuarial valuation, 
held not tenable]. 

(16) CIT V Khandelwal Bros. Pr. Ltd., <1986) 158 ITR 207 (Cal) 

[provision for gratuity made in an year prior to the statute creating, 
the liability came into force—hekl allowable]. 
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(17) CIT V Andhra Prabha Pr. Ltd., (1986) 158 ITR 416 (SC), 
aflkming CIT v Andhra Prabha Pr. Ltd., (1980) 123 ITR 760 
(Mad); CIT v High Land Produce Co. Ltd., (1986) 158 IIH 
419 (SC), affimiuig CIT v High Land Produce Co. Ltd., (1976) 
102 iTR 803 (Ker) [Tribunal was held justified for allowing 
deduction in respect of provision for fatuity subject to the veri¬ 
fication that the amount was calculated on scientific basis]. 

Also see, CIT v William Goodacre {India) Ltd., SLP (Civil) No. 7772 
o{ 1980: (1983) 141 ITR (St.) 51 (SC). 

Page 1357: section 37(1): 

At the beginning of the page, add ,— 

‘‘Position up to assessment year 1972-73 summarised .—^As to the allow¬ 
ability of gratuity up to assessment year 1972-73, the position has thus 
been summarised by the Supreme Court in Shree Sajjan Mills Ltd. v CIT 
[(1985) 156 ITR 585, 599-600]:— 

‘(1) Payments of gratuity actually made to the employee on his retire¬ 
ment or termination of his services were expenditure incurred for 
the purpose of business in the year in which the payments were 
made and allowed und^ section 37 of the Act. 

(2) Provision made for paypent of gratuity which would become due 
and payable in the previous year was allowed as an expenditure of 
the previous year on accrued basis when mercantile system was 
followed by the assessee. 

(3) Provision made by setting aside an advance sum every year to 
meet the contingent liability and gratuity as and when it accrued 
by way of provision for gratuity or by way of reserve or fund 
for gratuity was not allowed as an expenditure of the year in 
which such sum was set apart. 

(4) Contribution made to an approved gratui^ fund in the previous 
year was allowed as deduction under section 36(l)(v). 

(5) Provision made in the profit and loss account for the estimated 
present value of the contingent liability properly ascertained and 
discounted on an accrued basis as falling on the assessee in the 
year of account could be deductible either under section 28 or 
section 37 of the Act.’.”. 

I 

PagiBB 1359-1360: aectioii 37(1): 

On the subject of allowability of “Remuneration payable to a karta or 
a member for managing HUF budnesd‘, reference may also be made to— 

(1) Gopi Nath Seth v CIT, (1984) 146 ITR 586 (All) [salary paid 
to karta, principles about its allowability discussed]. 

(2) Bifoy Kumar Choudhury v CIT, (1984) 148 ITR 146 (Qri) 
[salary paid to karta for looking after tjte afikiirs of a finn in 
vriiich the HUF was a partiur]. Also see, P. NimuU Rao v CIT, 
C1985) Tax LR 1144 (Oii). 
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(3) S. F. Chandrakanth v CIT, (1984) 148 TIH 714 (Kim) [mmu- 
nmtion paid to karta by the HUF for aervicea rendered Aurta 
in relation to affaira of oerO^ finns wtierain die was 
partner}. 

(4) Sunderlal Nanalal v CIT, (1985) 151 ITR 25 (Giij) [salaiy paid 
to one of the members of the family for looking after the intan»t 
of the family in a &rm wherein the HUF was a partner, held 
deductible]. 

(5) Mnarayan ChhoteM v C/7, (1985) 152 ITR 11 (MP) [salary 
paid to the karta for services rendered for family business, held 
deductible]. 

(6) CIT V Prakashchandra Agrawal, (1985) 152 ITR 14 (MP)'[remu¬ 
neration paid by the HUF to the karta for looking after the interest 
of the HUF in two firms wherein the family was partner]. 

Page 1361x section 37(1): 

After serial No. 7, dealing with illustrative cases on the allowability of 
remuneration, etc., add, — 

“8. Sagar Automotives Pr. Ltd. v CIT, (1984) 148 ITR 492 (MP) 
[Remunexation paid to directors was helc^lowable even though there was 
no provision for such payment in the Artides of Association of the company. 
This was so because the Articles did not specifically exdude the application 
of itmn 65 of Table A in Schedule I to die Ckimpani^ Act, 1956, which 
clearly provides for payment of remuneration to directors. Apart from that, 
the remuneration so paid was sanctioned by a resoludon of the company]. 
Also see, C/7 v Sagar Automotives Pr. Ltd., (1987) Taxation 85(3)-310 
(MP). 

9. KaUkhan Mohammed Hanif v C/7, (1987) 153 ITR 769 (MP) 
[Provision (or statutory liability to pay wages for sub-standard articles, held 
deductible]. 

10. BdUy Jute Co. Ltd. v C/T, (1986) 158 ITR 736 (Cal) [Salary paid 
to the wife of the employee was held not deductible because diere was no 
evidence of any smvice ren<tered]. 

11. C/7 V AUm Beg Satim Bhai, (1987) 163 ITR 767 (MP) [Provision 
made for liability to pay wages under the statute was held deductible]. 

12. Perfect Pottery Co. Ltd. v CIT, (1987) 166 ITR 196 (MP) [Pro- 
viskn for overtime wages was held not deductible bemuse of dm jfindii^ 
diat the wmkers* demand of ovmtune had not been proved]. 

13. ar V C. Tharkm <& Sons, (1987) 166 ITR 607 (Ker) [Provision 
nsade to meet liability for payment of wages tot leave period was held 
i^owable as a deduedon].”. 

the tdkmeAiUty 'of 
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facts of the following cases, commission was held deductible in computing 
the business income:— 

(1) CIT V Desmet (/ndio) Pr. Ltd., (1982) 138 ITR 382 (Bom) (com¬ 
mission paid by way of consideration for execution of unfinished contract]. 

(2) C/r V HewUt Robins (New York), (1983) 141 ITR 278 (Cal> 
[commission paid by a foreign company to an Indian company for rmider- 
ing assistance in securing contracts]. 

(3) Swastic Textile Co. Pr. Ltd. v CIT, (1984) 150 ITR 155 (Guj> 
(commission paid for service, held deductible as there was no evidence to 
support the toding of the Tribunal that services were not rendered by the 
person concerned and, therefore, such a finding was perverse]. 

(4) Mahalaxmi Sugar Milts Co. Ltd. v C/T* (1986) 157 ITR 683 (Del) 
[commission paid to sole selling agent, held deductible]. Also see, CIT v 
Mahalaxmi Sugar Mills Co. Ltd., (1987) 165 ITR 97 (Del). 

(5) CIT V Ishwar Prakash A. Bros., (1986) 159 ITR 843 (Punj) [com¬ 
mission paid for procuring orders, held deductible]. 

(6) CIT V Colgate Palmolive {India) Ltd., (1982) Taxation 66(3)-242 
(Bom) [brokerage paid was held deductible]. Also see, CIT v Nadonal 
Rayon Corporation, (1984) 17 Taxman 352 (Bom). 

Also see, Ganga Sugar Corpn. Ltd. v CIT, (1985 ) 22 Taxman 338 (Del); 
Mather A Platt {India) Ltd. v CIT, (1987) 32 Taxman 38 (Cal); CIT v 
Orissa Cement Ltd., (1987) Tax LR 1192 (Ori). 

In the facts of the following cases, commission paid was held not deduc¬ 
tible in computing the business income:— 

(1) Goodlas Nerolac Paints Ltd. v CIT, (1982) 137 ITR 58 (Bom) 
[secret commhsion, names of recipients not disclosed]. Also see, CIT y 
G. D. Kapoor A Sons, SLP (Qvil) Nos. 3945-3947 of 1982: (1986) 161 
ITR (St.) 66 ^SC). But in ihe facts of CIT v Hoechst Dyes A Chemicals 
Ltd., (1984) 17 Taxman 389 (Bom) and CIT v Mills Stores Tradir^ Co. 
India Pr. Ltd., (1984) 18 Taxman 85 (Bom), secret commission paid was 
held allowable. In CIT v Gannon Dunkerley A Co. Ltd [(1987) 167 ITR 
637 (SC)], it has been held that a question of law about deductibility of 
secret commission arose from the order of the Tribunal. 

(2) Indian Press Exchanges Ltd. v CIT, (1982) 138 ITR 594 (Cal) 
[c^mgmission paid for procuring business where it was found that the same 
was pifid for extra-commercial consideration]. Also see, Indian Manu¬ 
facturers {Madras) P. Ltd. v CIT, (1985) 155 ITR 774 (Mad). 

(3) Ramdas Randal v CIT, (1983) 139 ITR 620 (MP) [commission 
paid to the son of a partner, there being no evidence of rendering essy 
service]. Also CIT v RanUas RamM, (19.84) 149 ITR 256 (MP). 

(4) Ess Ess Kay Engineering Co. Pr. Ltd. v CIT, (1985) ISl FIR 636 
(Punj) [commission paid was held not deductible as tiiere was no evklnce 
to Qstaldbh that any specific services were rendered by the person oonoem- 
edj. A!m» see, Ess Ess Kaiy Engineering Co. Pr. Ltd. v CIT, SLP (Gvil> 

, 8066 of j981: (1^) 137 HR (St.) 13 (SC). 
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(5) CtT V Chandravilas Hotel, (1^7) 164 TTR 102 (Guj) {commis¬ 
sion aDeged to have been paid for supplying coins in exchange of currency 
notes, held not allowable as the assessee failed to prove payment of com¬ 
mission to the particular person]. 

Also see, Sir Shadilal Sugar A General Mills Ltd. v CIT, (1983) 141 
ITR 664 (All); CIT v A. R. Chadha & Co. (India) Ltd., (1985) 46 
CTR (Del) 1; Ved Prakash M. Patel v CIT, (1987) 65 CTR (MP) 21. 

Page 1367: section 37(1): 

On the subject of allowability of ^'Guarantee commission*', reference may 
also be made to— 

(1) L. H. Sugar Factories & Oil Mills Pr. Ltd. v CIT, (1982) 137 
ITR 227 (All) [guarantee commission paid to the directors was 
held deductible]. Also see, CIT v Associated Traders <£ Engg. 
Ltd., (1987) 63 CTR (Del) 325. 

(2) C. 7. Patel & Co. v CIT, (1986) 158 ITR 486 (Guj) [commis¬ 
sion paid to a bank for furnishing bank guarantee, held allbwable]. 

Also see, CIT v Shadilal Sugar & General Mills Ltd., SLP (Civil) No. 
7282 of 1979: (1982) 137 ITR (St.) 13 (SC); CIT v Associated Traders 
A Engineering Pr. Ud., SLP (Civil) No. 2537 of 1982; (1984) 149 ITR 
(St.) 90 (SC), 

Page 1368: section 37(1): 

On the subject of "Onus" in cases of allowability of commission, reference 
may also be made to Gqodlas Neroleu: Paints Ltd. v CIT, (1982) 137 ITR 
58 (Bom); CIT v Ramdas Ramlal, (1984) 149 ITR 256 (MP); Sir Shadilal 
Sugar d Genend Mills Ltd. v CIT, (1983) 141 ITR 664 (All). 

Pages 1373-1375: section 37(1): 

On the subject of allowability of "Retrenchment compensation", refer- 
tence may also be made to— 

(1) Pradeep Pictures v CIT, (1983) i43 HR 300 (MP) [retrench¬ 
ment compensation paid to employees of a dosed theatre was held 
deductible from the income of the continued theatre, because the 
two theatres constituted a single business]. Also see, CIT v 
Nazeena Traders (P.) Ltd., (1987) 165 ITR 405 (Mad). 

(2) Binani Printers Pr. Ltd. v OfJ, (1983) 143 ITR 338 (Cal) [re¬ 
trenchment compensation paid on closure of the printmg business 
was held not d^uctible from the income of the publishing busi¬ 
ness]. Also see, India Manufacturers (Madras) Pr. Ltd. v CIT, 
(1985) 155 HR 774 (Mad): 

(3) v EOora Silk Mills, (1983) 144 ITR 68 (Punj) [provision 
mads for retrauAmemt compesnsatirm tras hdd nd (Miu^bte be- 
tsuae 4hm« a]t»e no a(»rned liabi^ty ia 
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(4) CIT y K. Rmindranathan Near, (1985) 152 ITR 138 (Ker) [re¬ 
trenchment compensation paid in respect of transferred units was 
held not deductible from Ae income of the continued units]. 

(5) Af. Seshadri Iyengar Sons v CIT, (1985) 152 ITR 734 (Mad) 
[retrenchment compensation in respect of a closed business held 
not deductible]. 

(6) CIT V Assam Oil Co. Ltd., (1985) 154 ITR 647 (Cal) [retrench¬ 
ment compensation paid to employees exercising option to resign 
under a voluntary scheme was held deductible as the same was 
in order to effect economy and rationalisation of its personnel]. 

Page 1377: section 37(1): 

After serial No. (7), giving the illustrative cases on the allowability of 
the compensation to directors, add ,— 

“(8) Compensation paid to former directors who have already resigned 
voluntarily, held not allowable because the payment was neither in terras 
of a contract nor under compulsion of statute nor as an inducement to resign 
[Travancore Tea Estates Co. Ltd. v CIT, (1985) 154 ITR 745 (Ker)].”. 

Page 1378: section 37(1): 

After serial No. (8), giving other illustrative cases on allowability of 
compensation, add ,— 

“(9) Compensation paid on account of shortfall in packing of controlled 
cloth: Held, allowable [CIT v Rajkwnar Mills Ltd., (1982) 135 ITR 811 
(MP)]. 

(10) Compensation paid in respea of non-payment of the balance of 
the purchase price of the cinema theatre acquired: Held, allowable [CIT v 
B. L. Dhingra & Sons, (1985) 153 ITR 167 (Del)].”. 

Pages 1378-1379: action 37(1): 

On the subject of aUowaliiity of “Damages'^ reference may also be made 
to— 

(1) New Central Jute Mills Ltd. v CIT, (1982) 136 ITR 742 (Cal) 
[damages paid for failure to convey a capital asset—^held not 
deductible]. 

(2) Addl. CIT vJ.&S. P. Ltd., (1984) 149 ITR 581 (Del) [damages 
paid to financiers for termination of agrement, held deductible, 
being of revenue nature]. 

(3) CIT V Ratlam Strawboard P. Ltd., (1985) 152 ITR 425 (MP) 
[liability on account of damages for failure to supply agreed 
quantity within the stipulated time was hdd not de^tible be¬ 
cause the same did not accrue in the relevant accounting year]. 

(4) Sardea- PHt Inder Singh v CIT, (1986) 160 ITR 493 (Pat) 
[damages paid for delay in supplying goods and materials and/or 
for sui^dyiQg matmials td sub-stwdard quality were held deduc¬ 
tible]: 
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(Sy CIT V Copper Corporation Ltd.J(i9B6) 161 ITR 327 

(Pat) (amount of mesne profits and damages awai’ded under a 
compromise decree was held allowable as business expenditure]. 

(6) CIT V Sohanlal Kunwar & Sons, (1987) 164 ITR 129 (Raj) 
[damages for breach of contract were held deductible as the same 
were paid in the interest of the business and for commercial 
exigency]. 

Page 1381: section 37(1): 

At the end of the paragraphs titled “Which expenses are deductibleT’, 
add ,— 

“In Addl. CIT V C. 5'. Thacker [(1983) 142 ITR 438 (Pat)], the ex¬ 
penditure incurred on stamp paper and registration fees for execution of a 
mortgage.deed for securing the unpaid consideration money of the pro¬ 
perty purchased was held allowable as a revenue expenditure in the facts- 
of the case. 

In CIT V Oswal Spng. & Wvg. Mills Ltd [(1986) 160 ITR 426 (Punj)l, 
the registration expenses for obtaining a loan for setting up a factory were 
held allowable as business expenditure. 

In M. P. Financial Corpn. v CIT [(1987) 165 ITR 765 (MP)]. propor¬ 
tionate amount of the discount given on the issue of bonds was held deduc¬ 
tible for the relevant accounting year.”. 

Page 1382: section 37(1): 

On the subject of allowability or otherwise of “Expenditure incurred in 
relation to issue of share^\ reference may also be made to— 

(1) l.K. Agents Pr. Ltd. v CIT, (1983) 142 ITR 126 (MP) [broker¬ 
age paid by the assessee, managing agent, on sale of new shares 
of the managed company was held deductible on the ground of 
commercial expediency]. 

(2) Ahmedabad Mfg. & Calico Pr. Ltd. v CIT. (1986) 162 ITR 800 
(Guj) [expenditure incurred towards issue of bonus shares—^held 
not deductible, being of capital nature]. 

(3) Richardson Hindustan Ltd. v CiT, (1987) 63 CTIR (Bom) 16 
[expenditure incurred in raising fresh share capital—^held not 
deductible]. 

Pages 1382-1383: section 37(1): 

On the stdjject of allowability of “Interest for delayed payments of 
statuteny imposts”, refermce may also be made to— 

(1) THveni Engg. Works Ltd. v CIT. (1983) 144 ITR 732 (AU— 
FB), approving Kamlopat MotiM v CIT, (1976) 104 ITR 783 
. (All) [and holding that Saraya Sugar MUls Pr. Ltd;, v CIT, 
(1979) 116 ITR 387 (All—-FB) did not lay down ooirect lawj 
[interest payable on sugarcane purdbase tax atiears—hdd deduc- 
titfie]; Also ser^' SHadi Lid Sugar dt Gaimd iJd^ v CHV 
81# (CSvU) No. 6065 of 1980: 14146 (SC); 
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Ganga Sugar Corpn. Ltd, v CIT, (1985) 22 Taxman 338 (Del); 
CIT V Jaswtau Sugar Milts Ltd,, (1987) Taxation 85(3)-224 
(All); Triveni Engg. Works Ltd. v CIT, (1987) .167 ITR 742 
(AU). 

(2) Bharat Commerce Industries Ltd. v CIT. (1985) 153 ITR 275 
(Del), special leave petition granted by the Supreme Court: 
(1985) 156 ITR (St.) 161 (SC) [interest levied under section 
139 and/or section 215, held not deductible]. 

(3) CIT V S. Kumaraswamy Reddiar Sons, (1985) 154 ITR 724 
(Ker) [interest levied Under section 220(2) in respect of income- 
tax arrears, held not deductible]. Also see, CIT v Internatiorud 
Instruments Pr. Ltd., (1983) 144 ITR 936 (Kam). 

(4) Rajasthan Central Stores Ltd. v CIT, (1985) 156 ITR 90 (Raj); 
G. G. Sanghi v CIT, (1985) 156 ITR 95 (Raj); CIT v Udaipur 
Distillery, (1986) 160 ITR 444 (Raj); CIT v Western Indian 
State Motors, (1987) 163 ITR 194 (Raj); Rajasthm Central 
Stores Pr. Ud. v CIT, (1984) Taxation 73(3)-291 (Raj); CIT v 
Western Indian State Motors. (1987) 167 ITR 395 (Raj) [in¬ 
terest on delayed payment of sales tax, held allowable]. 

(5) Union Drug Co. Ltd. v CIT, (1985) 156 ITR 197 (Cal) [in¬ 
terest payable under, section 16 of the Bengal Public Demands 
Recovery Act, 1913, for failure to make contribution under the 
Employees' Provident Funds & Miscellaneous Provisions Act, 1952, 
held deductible]. 

(6) Bhowra Kankanee Collieries Ltd. v CIT, (1985) 156 ITR 201 
(Cal) [interest paid for late payment of royalty to Government, 
held deductible]. Also see, CIT v Nathmal Bhuwalka, (1987) 164 
ITR 747 (Cal). 

(7) Mahedaxmi Sugar Mills Co. Ltd. v CIT, (1986) 157 ITR 683 
(Del) [interest paid for late payment of purchase tax and that 
paid on arrears of cess, held deductible]. 

(8>' C/r V Syndicate Bank, (1986) 159 ITR 464 (Kam) [amount of 
excess interest under section 214 pmd back by the assessee to the 
departmmt—^held, cm facts, deductible]. 

(9) CIT V Visnagar Taluka Mazdoor Sahdkari Mandedi Ltd., (1987) 
163 ITR 224 (Guj) [interest paid on provident fond amouUt, held 
d^uctible]. 

(10) CIT V Chodavaram Co-operative Sugars Ltd., (1987) 163 ITR 
420 (AP) [interest paid on arrears of purchase tax and that paid 
on borrowings f(xr pa^g purdbase tax, hdd deductible]ivAlso see, 
CIT y Shri Sarvaraya Sugars Ud., (1987) 163 HR 429 (AP). 

Also see, CIT v Bharat Mit^g Corpn. Ltd., (1986) 160 ITR 941 (Csl). 

Pap 13841 aacta 37(l)s 

After serial No. (7), giving illustrative eases whoe interest was held not 
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**(8) Interest paid on bank overdraft attributable to income-tax payments, 
held not deductible [Deys MedUcal Stores Mfg. Pr. Ltd. v CIT, (1986) 162 
ITR|630 (Cal)]. 

(9) Interest on bank overdraft attributable to borrowings for investment 
in a new project which constituted a separate and distinct business, held 
not deductible [Dey’s Medical Stores Mfg. Pr. Ltd. v C/T, (1986) 162 
ITR 630 (Cal)]. 

Also see, CIT v Sundaram Fasteners Ltd., (1984) 149 ITR 773 (Mad).”. 

Page 1384: section 37(1): 

After serial No. (5),' giving illustrative cases where interest was held 
allowable, add ,— 

“(6) Interest on mortgage—held deductible—^purpose of mortgage imma¬ 
terial [Ruby Rubber Works Ltd. v Ag. ITO, (1983) 139 ITR 218 (Ker)]. 

(7) Suit between two groups for rendition of accounts and dissolution of 
the firm was compromised—one group taking over all the assets and liabi¬ 
lities of the erstwhile firm as a going concern and agreeing to pay outstand¬ 
ing dues of the other group with interest—^interest so paid held deductible 
ICIT v N. D. Radha Kishan & Co., (1983) 140 ITR 860 (Punj)]. 

(8) Interest paid to sugarcane society and interest payable on the cane 
commission, held deductible [CIT v Amritsar Sugar Mills Co. Ltd., (1983) 
142 ITR 32 (Punj)]. 

(9) Interest on amounts borrowed by a co-operative society from its 
member, held deductible [CIT v Bazpur Co-operative Sugar Factory Ltd., 
SLP (Civil) No. 5112 of 1982: (1984) 149 ITR (St.) 130 (SC) (special 
leave granted)]. 

(10) Interest on compensation paid in instalments, held deductible [CIT 
V Cheran Transport Corpn., (1986) 160 ITR 630 (Mad)]. 

(11) Interest held allowable to the extent it accrued during the relevant 
accounting year [N. R. Vthandam Transports Pr. Ltd. v CIT, (1983) 14 
Taxman 460 (Mad)]. 

(12) C/r v /, K. Synthetics Ltd., (1985) 48 CTR (All) 130 (interest 
on borrowings for setting up a new plant by an existing company, held 
deductible]. 

Also see, CIT v R. Dalmia, (1987) 163 ITR 519 (Del); Satya Dulal 
Singha v CIT, (1987) 165 ITR 135 (Cal); CIT v Godavari Sugar Mills 
Ltd., SLP (Civil) No. 8488 of 1980: (1983) 142 ITR (St.) 2.’*, 

Page: 1387: sectkm 37(1): 

After sei^ No. 9, dealing with illustrative cases where expenses incurred 
by a partner were held to be deductible from bis share mcome, add, — 

*‘10. Interest paid by i partner to the finn on his debit btdance (in die 
capital luxxjunt) attributable to the partner's share in the loss of the firm, 
hdd deductible [CIT v Smt. Shanti JCtevi JdUm, (1983) 139 ITR 152 (Cal)]. 

11. interest paid by the partner oa the unpaid puichasti money of die 
icineffla tibeatie taJcmi on lease by the partners individokny and aiK% dieahs 
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was used for firm’s business was held deductible in computing the share 
income of the partner concerned [Smt. Rahim Khatoon v CIT, (1987) 167 
ITR 697 (AP)].”. 

Page 1389: section 37(1): 

After serial No. (8), giving illustrative cases where the payment made 
for avoiding business competition was held allowable, add ,— 

“(9) Payment made towards restrictive covenant whereunder the erst¬ 
while partners were restrained from carrying on similar business for five 
years—^held revenue expenditure and allowable [CIT v G. D. Naidu, (1987) 
165 ITR 63 (Mad)].”. 

Page 1390: section 37(1): 

After serial No. (6), giving illustrative cases where the payment made 
for avoiding business competition was held not allowable, add ,— 

‘‘(7) Expenditure incurred with the twin objective of avoiding competi¬ 
tion and clearing the way for acquisition of a capital asset, a mining lease, 
was held to be of capital nature and therefore not allowable [Gujarat Mineral 
Development Corpn. Ltd. v CIT, (1983) 143 ITR 822 (Guj)].”. 

Pages 1390-1393: section 37(1): 

On the subject of allowability or otherwise of “Contributions to a political 
party", reference may also be made to— 

(1) ITAT V B. Hill & Co. Pr. Ltd., (1983) 142 ITR 185 (All) [dona¬ 
tions made to a political party in power in expectation of help from the 
Government for running the business were held not having been made in 
the character as a trader and therefore not allowable]. 

(2) Delhi Cloth & General Mills Co. Ltd. v CIT, (1985) 156 ITR 649 
(Del) [donation to Indian National Congress was held not deductible as the 
assessee could not establish any link between the donation and its busi¬ 
ness]. Also see, Delhi Cloth & General Mills Co. Ltd. \ CIT, (1986) 158 
ITR 64 (Del); Delhi Cloth & General Mills Co. Ltd. v Addl. CIT, (1986) 
160 ITR 857 (Del). 

Page 1391: section 37(1): 

In line 26 from top, after the words “enacted into an Act”, add ,—^“By 
the Companies (Amendment) Act, 1985 (35 of 1985) [AIR 1985 Acts 
234=(1985) 58 Cbmp Cas (St.) 187], operative on and from 24th May, 
1985, the existing section 293A of the Companies Act, 1956, which plac^ 
a blanket ban on political contributions by companies, has been substituted 
by a new section 293A. This new section, in its sub-section (1), continues 
the existing blanket ban against political contributions to be made by 
Government companies and companies which have been in existence for less 
than three financial years. However, the new section, in its sub-section (2), 
permits any other company to make political contributions not exceeding 
S per cent, of its average net profits determined in accordance with the pro- 
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visions of secticHis 349 and 350 (d the OnywiiiMi Act duriag tlM> three 
immediately preceding financial years, if a resolotion authmii^g such cent* 
tributions is passed at a meeting of the Board of Directors. The new section, 
in its sub-section (4), imposes an obligation on every company to disclose 
in its profit and loss account any amount or amounts contributed lay it to 
any political party or for any political purpose to amy person. Under sub- 
aectiem (5) of the new section 293A, if a company makes any political 
contribution in contravention of these provisions, the company has been 
made liable to fine which may extend to three times the amount so contri¬ 
buted. Furthm, every officer of the company in d^ault has been made liable 
to imprisonment for a term which may extend to three years and also 
to fine.”. 

Fage 1395: section 37(1): 

After serial No. (14), giving illustrative cases where the expenses in¬ 
curred on repairs, etc., were held to be of revenue nature and allowable, 
addr- 

“(IS) Expenses incurred on repairs and alterations of the rented build¬ 
ing to make it fit for use as bonded warehouse [Rampur Distillery & Chemical 
■Co. Ltd. V CIT, (1983) 140 ITR 725 (All), ovemded on nnotha point 
in LMa Machines Ltd. v Vnion of India, (1985) 152 ITR 308 (SC)]. 

(16) Expenditure incurred on construction of roofs with asbestos sheets 
after the roofs of wooden poles and tiles were burnt in fire {ITAT v B. Hill 
A Co. Pr. Ltd., (1983) 142 ITR 185 (AU)]. Also see, CIT v Special Steel 
Ltd., SLP (Qvil) No. 18 of 1981; (1983) 144 ITR (St.) 11 (SC). 

*07) Expenditure incurred on additions and alterations to the leasehold 
premises [Nila Products Ltd. v CIT, (1984) 148 ITR 99 (Bom)]. 

(18) J^enditure incurred on repairs to the ceiling and repairs and 
polishing of the furniture, etc., of a leasehold cinema theatre [CIT v Rex 
Talkies, (1984) 148 ITR 560 (Kam)]. 

(19) Expenditure incurred on replacement of pipe-line, on water-proof- 
iilg of staff quarters, etc. [Permali Wallace Ltd. v CIT, (1985) 151 ITR 43 
(MP)]. 

(20) Amount spent on demolition of a leasehold building and construc¬ 
tion of a new building—^hdd to be loss incidental to the business [C/7 v 
Madras Auto Service Ltd., (1985) 156 ITR 740 (Mad)]. 

(21) Expenses incurred on repairs and renovations in order to rmnove 
defects pointed out by the district magistrate at the time of renewal of 
cinema licence [Puran Chand Seth v CIT, (1986) 157 FIR 231 (Del)]. 

(22) Eqtenditure incurred on r^lacements of urinals and latrines as 
per <firection of the district magistrate [Gumarain Khanna dc Sons v CIT, 
(1986) 159 ITR 231 (Del)]. 

(23) vE^xpqa^ture hicuiml on repairs and rcatovadm eff a furnace a 
glass factory (C/7 v Sermkella Glass Works Pr. Ud., (1986) 159 ITR 677 

irmi 

; tin died of laet^ preniises 
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which was blown dl in a storm [C/7 v Shree Hari Industries, (1986) 161 
ITR 249 (Raj)]. 

(25) E]q)en£tiire incurred on repairing and reconditioning an existing 
room to accommodate IBM machines [Ahmedabad Mfg. At Calico Pr. Ltd. v 
C/r, (1986) 162 ITR 800 (Guj)]. 

(26) Expenditure incurred in replacing old electric wiring in a cinema 
house [C/7 V Eagle Theatres, (1987) 165 ITR 93 (Del)]. 

(27) Expenditure incurred on repairs to business premises [C77 y Bengal 
Jute Mills Co. Ltd., (1987) 165 ITR 631 (Cal)].”. 

Page 1395: section 37(1): 

After serial No. (3), giving illustrative cases where expenses incurred on 
repairs, renovation, etc., were held to be of capital nature and not allow¬ 
able, add ,— 

“(4) Expenditure incurred on renovation of factory building [Ratlam 
Bone Mills v C/7, (1984) 147 ITR 148 (MP)].”. 

Page 1395: section 37(1); 

At the end of the paragraph titled "XVI. Expenditure on opening new 
branches'*, add ,— 

“In Narayandas Kishandutt v C/7 [(1984) 149 ITR 636 (MP)], ex¬ 
penditure incurred on the maintenance of some of the branches not func¬ 
tioning during th^ relevant year was held deductible in computing the 
business income of that year because the assessee was to be assessed as one 
unit in respect of its inconle from all the branches.”. 

Pages 1395-1396: section 37(1): 

On the subject of allowability or otherwise of ^'Expenditure on shifting of 
business place", reference may also be made to— 

(1) India Pistons Repco Ltd. v C/7, (1983) 143 ITR 424 (Mad) 
[expenditure incurred in dismantling the factory and re-establishing 
it at a new place—^held not deductible, being of capital nature]. 
Also see, C/7 v Godrej Soaps Pr. Ltd., SLP (Civil) No. 11172 
of 1982: (1984) 150 ITR (St.) 81 (SC). 

(2) C/7 v Karanpura Development Co. Ltd., (1983) 144 ITR 538 
(Cal) [expenditure incurred in shifting laboratory to a new pre¬ 
mises—held allowable, being of revenue nature]. 

(3) C/7 V Jamshedpur Ertgg. Ac Machine Mfg. Co, Ltd., (1986) 157 
ITR 730 (Pat) [expenditure incurred in shifting head office from 
Jamshedpur to Calcutta—^held not deductible, being of capital 
nature]. 

fugle 1399: secthm 37(1): 

After serial No. (6), giving illustrative cases on tbe allowability or other¬ 
wise of the foreign tour expenses, add,-^ \ 
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“(7) Exf^ses incurred on tour of the managing director to Japan under¬ 
taken with a view to enter into a collaboration agreement held deductible 
[CIT V Saraswati Industrial Syndicate Ud., (1982) 136 ITR 366 (Punj)I. 

(8) Expenditure incurred by the assessee-firm on the fordgn tour of the 
wife of the senior partner—^held not deductible {CIT v T. S. Hajee Moosa 
& Co„ (1985) 153 ITR 422 (Mad)]. 

(9) Expenditure incurred on foreign tour of the wife of a director— 
held not deductible [Bombay Mineral Supply Co. Pr. Ltd. v CIT, (1985) 
153 ITR 437 (Guj)]. 

(10) Expenditure incurred on foreign tour of the managing director under¬ 
taken for discussing foreign exchange aspect with the foreign supplier of 
plant and machinery for a new project—held allowable as revenue expendi¬ 
ture [CIT V National Rayon Corpn. Ltd., (1985) 155 ITR 413 (Bom)]. 

(11) Expenditure incurred on bringing back dead body of the chairman 
who died while on business tour—^held allowable [CIT v Karam Chand 
Thapar <fe Bros. Pr. Ltd., (1986) 157 ITR 212 (Cal)]. 

(12) Expenditure incurred on foreign tour of general manager under¬ 
taken for entering into a collaboration agreement—^held allowable [Addl. 
CIT V Buckau Wolf New India Engg. Work\ Ltd., (1986) 157 ITR 751 
(Bom)]. 

(13) Expenditure incurred on foreign tour of a director undertaken to 
attend a conference with the purpose of advancing company’s business—also 
for the purpose of obtaining training by employees—^held deductible [Delhi 
Cloth A General Mills Co. Ltd. v CIT. (1986) 158 ITR 64 (Del)]. 

(14) Expenditure incurred in sending some of the employees to USA 
for practical training & experience in running the factory—^held allowable 
[Hindusthan Aluminium Corpn. Ltd. v CIT. (1986) 159 ITR 673 (Cal)]. 

(15) Expenditure incurred on foreign tour of managing director under¬ 
taken for finding out the availability of a special type of goods—^held deduc- 
tiWe [CIT V Rajasthan Machinery Mart Pr. Ltd.. (1986) 160 ITR 952 
(Raj)]. 

(16) Expenditure incurred on fordgn tour undertaken in connection with 
the purchase of a capital asset—^held includible in actual cost but not allow¬ 
able as business expenditure [CIT v Belapur Co. Ltd., (1986) 161 ITR 
516 (Bom)]. Also see, Addl. CIT v Dellu Cloth A Generd Mills Co. Ltd., 
(1983) 144 ITR 275 (Del); Addl. CIT v Delhi Cloth A General Mills Co. 
Ltd.. (1983) 144 ITR 280 (Del); Addl. CIT v Delhi Clofh A General 
MUls Co. Ltd., (1983) 144 ITR 283 (Del). 

(17) E:q>enses incurred on foreign tour of partners undertaken for crea¬ 
ting coiuiitions or circumstances to increase business—held allowable [Addl. 
CIT V Southern Leather Industries, (1987) 164 ITR 194 (Mad)]. 

(18) Expenditure incurred on foreign tour undertaken in connection with 
the Mtting up of a new project for mmiufacturing a new product—held of 
capital nature [Indim Oxygen Ltd. v CIT, (1987) 164 ITR 466 (Cal)]. 

(19) E>q)enditure incurred on tour undertakmi for initiation of a new 
tnulne» and not for the expansion of the business carried m by the dssessee 
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—held o£ ci^ital nature and, therefore, not allowable [C/7 v F/our dt 
Food Ltd., (1987) 34 Taxman 88 (MP)].**. 

Page 1400s section 37(1): 

At the end. of the paragraph titled “Hotel charges of proprietor or partners: 
on business tours'*, add ,— 

“In the facts of Pratap Cotton Trading Co. v CIT [(1986) 159 ITR 926- 
(Raj)], hotel expenses were held not deductible as no details of the ex¬ 
penditure were given.**. 

Page 1405: section 37(1): 

After serial Np. (31 )i giving illustrative cases where civil litigation ex¬ 
penses were held to be allowable, add ,— 

“(32) by assessee for retaining possession of the lands worked as salt 
pans [CIT v O. P. N. Arunackala Nadar, (1983) 141 ITR 620 (Mad)]. 

(33) on Utigation for recovering the amount invested by the assessee 
[Beni Prasad Sidh Gopal v CIT, (1984) 148 ITR 760 (All)]. 

(34) by the successor-in-business in connection with a suit filed by the 
predecessoF-in-business for recovery of an amount relating to a business, 
transaction [CIT v T. Veerabhadra Rao, K. Koteswara Rao &. Co., (1985> 
155 ITR 152 (SC)].’’. 

Page 1407: section 37(1): 

After serial No. (20), giving the illustrative cases where the civil litiga¬ 
tion expenses were held not to be allowable, add ,— 

“(21) on litigation for enforcing the right to obtain title to a land 
[Rajasthan Construction Co. (P.) Ltd v CIT, (1984) 148 ITR 61 (Bom)]. 

(22) in relation to dispute regarding compensation payable for acquisition 
of the assessee’s insurance business [Life Insurance Corporation of India v 
CIT, (1987) 167 ITR 740 (Bom)].’*. 

Page 1407: section 37(1): 

On the subject of allowability of expenses in relation to “Taxation 
matters**, reference may also be made to— 

(1) Nilgiri Plantations Ltd. v State of Karnataka, (1986) 160 ITR 200 
(Karn); Sanghameshwar Coffee Estates Ltd. v State of Karnataka, (1986) 
160 ITR 203 (Karn) [fee paid to auditors for tax matters and for getting 
accounts audited was held deductible in the context of the Agriculturad 
Income-tax Act]. 

Pages 1407-1408: section 37(1): 

At die end of the paragraphs tittod “Taxation matter^*, add ,— 

“the said section SOW has been omitmd the Rnance Act, 1985, with 
effect from 1st April, 1986. Thus, the said section SOW was operative for 
assessment years 197^77 to 1985-86. For mid from assessment year 1986-87, 

CA»: XT y-7—19 
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the provisions of secticn 40A(12) are relevant on the allowatxility or other¬ 
wise of the expenditure incurred by an assessee in relation to taxadon 
matters. For fuller details, refereoce may be made to discussion under section 
40A(12) post.”. 

.Fage 1410: section 37(1): 

After serial No. (14), giving illustrative cases where expenses in relation 
to *"Company matters'* were held allowable, add ,— 

“(15) in connection with winding-up proceedings [CIT v Investment Cor¬ 
poration of India Ltd., (1982) 137 ITR 307 (Bom)]. 

(16) in printing additional articles of association and in connection with 
the alteration of the articles of the company [CIT v Merck Sharp dc Dohme 
of India Ltd., (1983) 140 ITR 332 (Bom)] 

(17) for the purpose of getting the extension of the managing agency 
agreement [Rampur Distillery & Chemical Co. Ltd, v CIT, (1983) 140 ITR 
725 (All), ovemded on another point in Lohia Machines Ltd. v Union of 
India, (1985) 152 ITR 308 (SC)]. 

(18) in defending the suits filed by the shareholders, etc., which were 
. primarily concerning unwise investments and making commitments for the 

benefit of unsound concerns and the mismanagement of the funds of the 
assessee-company [CIT v Indo-Burmah Petroleum Co. Ltd., (1983) 142 
ITR 141 (Cal)]. 

(19) on drafting and printing of articles of association [CIT v Wyman 
Gordon (India) Ltd., (1983) 144 ITR 911 (Bom)]. 

(20) in ddending the validity of two resolutions and thus resistuig an 
-attack on company’s structure and on the conduct of its business [CIT v 
Muir Mills Co. Ltd., (1984) 148 ITR 418 (All)]. 

(21) by way of legal expenses in connection with the amalgamation^ of 
another club with the assessee-club [Madras Race Club v CIT, (1985) 151 
ITR 675 (Mad)]. 

(22) in connection with the enquiry before the Commission of Inquiry 
[South Asia Industries (P.) Ltd. v CIT, (1985) 155 ITR 392 (Del)]. 

(23) by way of legal expenses in executing plan for getting financial 
assistan ce from the Government [CIT v Macndll i Berry Ltd., (1986) 158 
ITR 385 (Cal)]. 

(24) in connection with appointment of managing director and recon- 
■ttructitm of tiie board (d thr^ors [CIT v Mcleod & Co. Ltd., (1987) 164 
m 681 (Cal)].”. 

Fage 1411: sectioo 37(1): 

AfyK serial No. (15), giving the illustrative cases where the expenses in 
rdatkm to **Company nuuterd* were held not al^abldi add,-- 
“(16) in legal proceedings in connection yHhh a schmne od amalgamation 
-srikich dp not materialised [Beng<ti A Assam Imestors Ltd. v CIT, (1983) 
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(17) by the assessee, a major shareholder, in connection with appUca- 
tion under section 186 of the Companies Act for calling meeting of its sub¬ 
sidiary company for removal of existing directors and appointment of new 
directors, etc. [United Breweries Ltd. v C/T, (1986) 162 ITR 527 (Kam)]. 

(18) by the assessee towards fees for conducting an appeal before the 
Company Law Board in connection with the refusal of registration of certain 
shares in a company [Jaya Hind Industries (P.) Ltd. v CIT, (1986) 25 
Taxman 36 (Bom)]. 

(19) in connection with seeking legal advice in the matter of certain 
irregularities and fictitious transactions as revealed in the auditors* reports 
[CIT V Mcleod & Co. Ltd., (1987) 164 ITR 681 (Cal)].”. 

Page 1413: section 37(1): 

After serial No. (5), giving the illustrative cases where the expenditure 
incurred in criminal litigation was held allowable, add ,— 

“(6) CIT V National Rayon Corporation Ltd., (1985) 155 ITR 413 
(Bom*) {expenditure incurred in defending a senior employee of the assessee 
was hdd deductible].. 

(7) CIT V Indian Copper Corporation Ltd., (1986) 162 ITR 90S (Pat) 
{in defending watchmen and other employees who guarded the premises of 
the company]. 

However, the amount spent in defending directors who were prosecuted 
under the Mines Act was teld not deductible because there was no evidence 
to show that the amount was spent for preserving the reputatic^of the 
assessee [CIT v Indian Copper Corporation Ltd., (1986) 162 ITO 905 

(Pat)r. 

/' 

Page 1415: section 37(1): 

After serial No. (16), giving the illustrative cases where the claim for 
deduction of the amount of penalty, etc., was held rightly rejected, add ,— 

“(17) Flour & Food Ltd. v CIT, (1983) 140 ITR 648 (MP) [amount of 
income-tax paid on behalf of the employee in respect whereof a guarantee 
was given by the employer-assessee]. 

(18) CIT V Maddi Venkataratnam Co. Pr. Ltd., (1983) 144 ITR 373 
(AP) [amount repatriated to the forei^ importer in contravention of the 
Foreign Exchange R^;ulation Act]. 

(19) Garden Silk Wvg. Factory v CIT, (1983) 144 ITR 613 (Guj) 
[penalty imposed for altering and forging the import licences and for impro¬ 
perly, middng import of goods]. 

(20) Nawabgmj Sugar Mills Co. Ltd. v CIT, (1984) 149 ITR 151 (Del) 
[penalty imposed for default in paying sugarcane cess]. 

(21) Seayanarayma Rice Mill v CIT, (1985) 155 ITR 676 (AP) [price 
of the rice seized and confiscated for default in driiverhig the levy ike]. 

(22) CIT V Si S. Ratanchand Bholanath, (1986) 160 ITR 500 (MP) 
l^^mlty imposed for delay in filii^ sales tax retum-'-^ield not deductible}. 
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(23) 7. Khemd^ Teioomal v CIT, (19a6) 161 IXR 492 (Bom) 
(penalty for clearing imported goods which were confiscated by the Custom 
authorities]. 

(24) Suneeta Laboratories Ltd. v CJT, (1986) 162 ITR 883 (MP) 
[penalties imposed on account of delay in payment of provident funds, delay 
in filing sales tax returns and delay in payment of excise duty]. 

Also see, CIT v Nirmal Paper Mart, (1987) 163 ITR 545 (MP); 
Freewheels India Ltd. vCIT, (1987) 167 ITR 877 (Del).”. 

Page 1416: section 37(1): 

After serial No. (8), giving the illustrative cases where the claim for 
deducticm in respect of the amount paid was held allowable, add, — 

“(9) CIT V Rajkumar Mills Ltd., (1982) 135 ITR 811 (MP) [amount 
paid for shortfall, in export performance, was held not penalty for infrac¬ 
tion of any law]. 

(10) CIT V R. D. Sharma & Co„ (1982) 137 ITR 333 (Bom) [amount, 
described as a penalty, paid on account of delay in the performance of a 
contract was held on account of compensation and cot in the nature of a 
penalty]. 

(11) Simplex Structural Works v CIT, (1983) 140 ITR 782 (MP) 
[amount, though termed as penalty, paid representing the difference between 
the sales tax payable at the full rate and that payable at the concessional 
rate, was held sales tax and, therefore, deductible]. Also see, CIT v Pur- 
shottam Jorabbai dc Co., (1986) 160 ITR 153 (MP). 

(12) CIT v Maneklal Harilal Spng. & Mfg. 'Co. Ltd., (1983) 141 ITR 
129 ((3uj) [amount paid for failure to import the entire quota allotted to 
the assessee was held not of the nature of penalty—also payment made to 
Textile Commissioner for non-fulfilment of certain obligations was held 
deductible]. 

(13) CIT v Chemicals & Fibres of India Ltd., (1983) 142 ITR 413 
(Bom) [amount forfeited, out of guaranteed amount, for breach of export 
obligatkm was held not a penalty for infraction of law]. 

(14) CIT V Loke Nath & Co., (1984) 147 ITR 624 (Del) [assessee. 
carrying on business of constructing and selling fiats, paid certain amount 
as compensation to the municipality for condoning deviations from the ori¬ 
ginal plan sanctioned—^held not in the nature of penalty]. 

(15) CIT V Mandya National Paper MUls Ltd., (1984) 150 ITR 26 
(Kium) [penalty for non-payment of sales tax has be<m held not a penalty 
in the r^ sense but only a compensation for delay in payment of tiie 
tax due]. 

(16) CIT V Tarun Commercial Mills Ltd., (1985) 151 ITR 75 (Guj) 
[paymem made by tlm assessee to the Textile Cotmnisnoner for making 
vp the sboftfaU in inodudng or padking goods was held not akin to penidty]. 

(17) Midudaxmi Sugar MUh Co. Ltd. v CIT, (1986) 157 ITR 685 
(Dd) |d«aniiriage {Mud to Railwayi wat held ncu in the nature of p(malt^].’* 
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Page 1416: section 37(1): 

On the subject of contractual obligation » different from infrac- 

twn of law*\ reference may also be made to— 

(1) Sardar Prit Inder Singh v CIT, (1986) 160 ITR 493 (Pat) [damages 
paid for delay in supply of certain articles and also for supplying articles 
of inferior quality—^held deductible]. 

(2) Mediwala & Co. v CIT, (1986) 161 ITR 74 (MP) [amount re¬ 
covered by the buyers from the assessee-seller for supplying defective goods— 
held allowable]. 

Pages 141L6-1417: section 37(1): 

On the subject of allowability or otherwise of the expenditure incurred 
on “Construction, etc., of approach roads, etc., to the factory", reference 
may also be made to— 

(1) Thirumbadi Rubber Co. Ltd. v CAglT, (1982) 135 ITR 540 (Kcr) 
[contribution made by the assessee for the construction of a bridge on a 
public road outside the estate of the assessee, held not deductible]. 

(2) CIT V Amritsar Sugar Mills Co. Ltd., (1^83) 142 ITR 32 (Punj) 
[liability towards the cost of construction of a road was held aouued under 
an award]. 

(3) Gujarat Mineral Development Corporation Ltd. v CIT, (1983) 143 
ITR 822 (Guj) [expenditure incurred on the constructiem of a small approach 
bridge over a river for facilitating the laying of waterpipe to the assessee*s 
beneficiation plant—^bridge washed away by flood—held to be of capital 
nature]. 

Page 1420: section 37(1): 

After serial No. (41), giving illustrative cases where the amount involved 
was held to be a permissible deduction, add, — 

“(42) CIT V Merck Sharp & Dohme of India Ltd., (1983) 140 ITR 332 
(Bom) [expenditure incurred in connection with the laying cerenumy of 
die foundation stone]. , 

(43) CIT V Nov Bharat Nirman Pr. Ltd., (1983) 141 ITR 723 (Del) • 
[assessee, a dealer in land, claimed estimated liability for evicting mdsflng 
tenants which it had undertaken under a lease agreement]. 

(44) Brijramm Das &. Sons v CIT, (1983) 142 ITR 509 (All) [ex¬ 
penditure incurred on Ganesh Puja mi the opening oi account books, held 
deductible relying on circular printed at serial. No. I at page 1422 cd Vol. 2]. 

(45) CIT V Freysrinet Prestressed Concrete Co, Ltd., (1983) 143 ITR 
197 (Bom) [additional payment due to devaluatitm <A Indian rupee]. A1 m> 
see, err V E, W. Stevens Co. Ltd., (1986) 158 ITR 235 (Cal). 

(46) Addl. err V Bern Cloth dt Genera Mitts Co. Ltd., (1983) 144 
ITR 275 (Del) [expenditure incurred on organising annual ^rts toumn- 
ments]. Also see, Addl. CIT v DOM Cloth dt Genera Mitts Co. Ltd., 



6178; INCOI^-TAX LAW, VOL. 7 fs. 37(1) 

(1983) 144ITR 280 (Del); Addl. CIT v Delhi Cloth & General Mills Co. 
Ltd;, (1983) 144 ITR 283 (Dd); Delhi Cloth dt General Mills Co. Ltd. v 
CIT, (1986) 158 ITR 64 (Del). 

(47) CIT V Bharat Electronics Ltd., SLP (Civil) No. 10768 of 1981; 
(1984) 146, ITR (St.) 7 (SC) [expenses incurred by Ihe assessee under an 
^reinnent With the water supply authorities to have pipe line laid to its 
premises]. 

(48) C/r V Kirloskar Oil Engines Ltd., (1986) 157 ITR 762 tBom) 
(expenditure incurred for travel, boarding and lodging of the assessee’s dis¬ 
tributors attending the seminar arranged in connection with the assessee’s 
business and also in giving presentation articles to the assessee’s foreign 
distributors]. 

(49) CIT V United India Fire &. General Insurance Co. Ltd., (1986) 
161 ITR 295 (Cal) [amount re-imbursed by the assessee-company to a 
foreign insurer under an agreement]. 

(50) CIT V Indian Copper Corpn. Ltd., (1986) 161 ITR 327 (Pat) 
(inteinal development expenses which represented expenses in creating tem¬ 
porary tunnels for carrying ore to shafts]. Also see, CIT v Irtdian Copper 
Corpn. Ltd., (1986) 162 ITR 905 (Pat). 

(51) Vellore Electric Supply Corpn. Ltd. v CIT, SLP (Civil) No. 3958 
of 1982: (1986) 161 ITR (St.) 65 (SC) [amount statutorily required to 
be credited to a reserve]. Also see, Keshkal Co-operative Marketing Society 
Ud. V CIT, (1987) 165 ITR 437 (MP). But see, CIT v Sijua {Jharriah) 
Electric Supply Co, Ltd., (1984) 145 ITR 740 (Cal). 

(52) CIT V Calcutta Electric Supply Corpn. Ltd., (1987) 166 ITR 797 
(Cal) [extra amount paid for remittance of dividends due to fluctuation 
in rate of exchange]. 

(53) Andhra Sugars Ltd. v CIT, (1987) 34 Taxman 431 (AP) [ex¬ 
penditure incurred by the assessee-company for giving silver medals to die 
shareholders, and silver wall plaques to the directors on the occassion of 
the silver jubilee celebrations of ^e assessee-company]. 

(54) C/r V Vazir Sultan Tobacco Co. Ltd., (1987) Taxation 87(3)-85 
(AP) (funouQt whereby a trust was created for providing finandal assistance 
and affording higher education to the needy children of the employees of 
the $8sessee-company]. 

Also see, CIT v Sandoz Ltd., SLP (CivU) No. 19 of 1981: (1983) 144 
rtR CSt) 12 (SC); CIT y Teksons Pr. Ltd., SLP (Qvil) No. 146 of 1981: 
(1983) 143 ITR (St.) 59 (SC).”. 

FS^e 3421: aectioB 37(1): 

./Affar serial No. (16), giving illustrative cases where the amount involved 
was Ml not to be a permissible deduction, add,-- 

141 im 

6^. (M} Wdunt representing; ,tho shorta^ ¥ suppM paid to the 
contri^ctjors for loa^g and. Moai&g operations H sogiircane]. 
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(18) CIT V Kodandarama A. Co., (1983) 144 ITR 395 (AP) [contribu* 
tions made at spedfied rate to the Andhra Pradesh Welfare Fund for obtain^ 
ing permits for export of rice to other States—held not deductible, being 
expenditure opposi^ to public policy]. 

(19) In^ Manufacturers {Madreu) Pr. Ltd. v CIT, (1985) 155 ITR 
774 . (Mad) [claim fm deduction in respect of rebate and allowances of the 
service department Was held not tenable because there was no evidence to 
indicate that the service charges were withheld by the customers]. 

(20) CIT V Khodidas Motiram Pemchal, (1986) 161 ITR 99 (Guj) 

[insurance premia paid on policies taken out by the assessee-firm on the 
lives of partners]. _ 

(21) CIT V Calcutta Electric Supply Corporation Ltd., (1987) 166 ITR 
797 (Cal) [extra amount paid on account of devaluation in redeeming the 
debentures]. 

Cases decided under the Agricultural Income-tax Acts.—On the point of 
allowability or otherwise of expenditure in the context of the Agricultural 
Income-tax Acts, reference may be made to the following cases:— 

(1) Vmmer Plantations v State of Karnataka, (1984) 148 ITR 564 
, (Kam). 

(2) Nilgiri Plantations Ltd. v State of Karnataka, (1986) 160 ITR 
200 (Kam). 

(3) Sanghameshwar Coffee Estates Ltd. v State of Karnataka, (1986> 
160 ITR 203 (Karn), 

(4) CAgIT V Pullangode Rubber A Produce Co. Ltd., (1986) 160 
ITR 337 (Ker). 

(5) Pullangode Rubber A Produce Co. Ltd. v CAgIT, (1986) 160 
ITR 339 (Ker). 

(6) Good Hope Agencies (P.) Ltd. v CAgIT, (1986) 162 ITR 300 
(Ker). 

(7) CST v Brikan Maharashtra Sugar Syndicate Ltd., (1987) 165 ITR 
275 (Bom). 

(8) Brihan Maharashtra Sugar Syndicate Ltd. v Dy. CAgIT, (1987) 
165 ITR 279 (Bom).”. 

Page 1435: secti<m 37(1): 

After line 33 from top, aM ,— 

**Receut departmental drcnlais about section 37(1)«—The foUowiiig dr- 
culars are also relevant to section 37(1):— 

L ComnUssion earned by Imurance agents of the Life Insurance Cor-^ 
poratitm—allowance of expenditure .—^‘Attention is invited to Board Circular 
dated the 14th September, 1965, issued from F. No. 14/9/65-rr(AI)J on 
the sul^ect It has been mentioned in that instmction, inter edia, that where 
detailed accounts regartting expenses incurred 1^ the insurance agmts are 
not maintained, an ad hoc deduction for esqmnses at the rate of 40 per cent. 

t See serial N<x XXV it pages 1^1484 of V<d. 2. 


\ \ 
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of the IBnt year’s commission should be allowed. A ceiling of Rs. 6,(X)0 in 
respect of st^ch expenditure where the gross insurance commission do not 
exceed Rs. 20,000 was laid down and the discretion to grant a larger 
allowance not exceeding Rs. 10,000 in special circumstances was explained 
in detail. 

2. The Board has been receiving representations that the rate of deduc¬ 
tion should be raised from 40 per cent, having regard to the increase in 
costs. The Board has considered these representations and has decided that 
expenditure may be allowed @ 50 per cent, of the year’s commission where 
the gross commission is less than Rs. 60,000. The above instructions of 
22-9-1965 are modified to this extent. It may be clarified that these instruc¬ 
tions will also apply to commission earned by authorised agents on the 
•deposits secured by them under the Public Provident Fund Scheme. 

3. These instructions may be brought to the notice of all officers in your 
•charge’. [Instruction No. 1546: F. No. l6S/9/S3~JT(AI), dated 1st January, 

1984. ] 

n. ‘Security Deposit for Telex connection—Business expenditure under 
.the Income-tax Act, 1961— Reference from associations—Treatment regard¬ 
ing. —^It has been brought to the notice of the Board that, as per an amend¬ 
ment made in the Indian Telegraph Rules with effect from 26th February, 
1983, a subscriber for a Telex connection (either for existing one or a new 
one) is required to pay Rs. 10,000 towards Security Deposit to cover a part 
of the cost of the Departmental equipment installed at the premises of the 
.-subscriber which will also protect the Postal Department against any unpaid 
•dues by the subscriber. It has been urged that the said amount of Security 
Deposit may be allowed as a bona fide business expenditure for the year in 
which the said amount is paid on the same lines as the initial payment for 
:a Telephone connection under the '‘Own your Telephone” schemef. 

2. The matter has been examined and the Board are of the opinion that 
aince the said deposit of Rs. 10,000 for a Telex connection does not earn 
any interest when the Telex Machine is installed, at that stage, this amount 
.'may be treated as a revenue expenditure allowable as a deduction if the 
assessee makes such a claim. However, when the amount is returned by 
the Postal Authorities when the Telex connection is finally closed, the 
refund of Rs. 10,000 shall be treated as an income of the assessee of the 
year in which the amount is refunded.^ tCircidar No. 420, dated 4tk June. 

1985. ]”. 

Fi^e 1436: sectioo 37(2A): 

Lines 32-33 from top: The decision in Patel Engineering Co. Ltd. v CIT 
{(1982) 135 ITR 49 (Bom)] has been followed in Patel Er^ineering Co. 
Ltd. y C/T [(1984) Taxation 75(I)-18 (Bom)]. 

Vage 1436: aectfmi 37(2): 

After Ime 33 frt»n U^, odd,--- 

ffie poiot of allowability of entertainm^ expanses, refertmee may 

t See awial Nos. H aud IH at pages 1428-1424 of VoUjg. , , 
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also be made to CIT v Advance Insurance Co. Ltd.., (1979) 119 ITR 660, 
663-4 (Bom).”. 

Fage 1438: sedioo 37(2): 

In line 6 from top, after “(1972) Tax LR 892 (Cal)”, odd ,—CIT v 
Allied Motors Pr. Ltd., (1982) 136 ITR 835 (Del-)” [holding that upto 
31-3-1968 the entertainment allowances paid to the employees did not form 
part of ‘entertainment expenditure’ as contemplated by section 37(2)]. 

In CIT V Govindram Bros. Pr. Ltd [(1983) 141 ITR 777 (Bom)] and 
CIT V Govindram Bros. Pr, Ltd [(1983) 141 ITR 626 (Bom)], the enter¬ 
tainment allowance paid to a director was held allowable under the pro¬ 
visions of the 1922 Act. 

Page 1439: section 37(2A): 

At the end of the page, add ,— 

“The maximum deductible amount computed as per the above limits 
worked out to Rs. 30,000. That ceiling was applicable for assessment years 
1977-78 to 1983-84. 

As a result of the amendment of section 37(2A) by the Finance Act, 
1983, with effect from 1st April, 1984, the entertainment expenditure, even 
incurred in India, is eligible for deduction, for and from assessment year 
1984-85, subject to the limits prescribed in the amended section 37(2A), 
which are as under:— 

(/) on the first Rs. 10,00,000 of @ i% or Rs. 5,000, whichevei 
profits, etc. is higher; 

(ff) on the next Rs. 40,00,000 of @ i% of such profits; 
the profits, etc. 

(»7) on 4e balance @ 1/8%. 

It has, however, been provided that the maximum deduction shall in no 
case exceed Rs. 50,000.”. 

Page 1440: section 37(2A): 

At the beginning of the page, add ,— 

"IiMlasive definition of *ent«rteinnieiit es^enditnie* coined with retrospec¬ 
tive effect from 1-4-1976.—^Prior to the insertion of an inclusive definition 
of the expression ‘entertainment expenditure* in the newly inserted Explana¬ 
tion 2 to section 37(2A) by the Finance Act, 1983, with retrospective 
effect from 1st April, 1976, there was a cleavage of jucficial opinion as to 
the implication of the expression ‘entertainment expen^ture’ as is evidenced 
from the discussion under the paragraphs titled ^Entertainment expenditure — 
what it means and indude^ at pag» 1440-1442 of Vol. 2 and the later 
cases now added thereto. 

For the import of Hus new definition of the expression ‘entertainment 
cxpoidihire*, reference ma^ be made to paragraphs 31.1 and 31.2 of the 
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departmeiital circular No. 372, dated 8th Decembo*, 1983, which have 
reproduced at pa^ Ixix of Vol. 4. 

In C/7 V Oreen Roadways |[(1985) 154 IIH 639 (Raj)], expenditure 
incurred in providing tea, coffee, soft drinks, etc., to customers has been 
held to be ‘entertainment expenditure’ within the meaning of Explanation 2 
to section 37(2A). Also see, C/7 v Yadav Transport Service^ (1987) 167 
I’m 474 (Raj). 

But, under that Explanation 2, messing expenses incurred for Cip^ployees- 
are not ‘entertainment expenditure’ [CIT v Central India Builders, (1985) 
156 im 453 (Guj)]. Shareholders of a company cannot be treated as- 
‘employees’ within the meaning of that Explanation 2 [see, CIT v Mysore 
Minerab Ltd., (1986) 162 im 562 (Kam)]. 

Entertainment expenditure covered by section 37(2A) is allowable sub¬ 
ject to the ceiling limits prescribed by that section [see, Amritsar Transport 
Co. Pr. Ltd. V CIT, (1986) 161 im 18 (Punj)].”. 

Page 1440: section 37(2A): 

After serial No. 7,.giving illustrative cases where the expenditure in¬ 
curred was held to be ‘entertainment expenditure’, add ,— 

“8. Brijraman Das & Sons v CIT, (1983) 142 im 509 (All) [amount 
spent in providing refreshments to constituents and in purchasing articles 
for serving refreshments]. Also see, Laxmi Narain Chunni Lai v CIT, (1983) 
140 im 837 (All); CIT v U. P. Hotels, (1987) 163 im 805 (AH). 

9. Chandmull RajgarMa v CIT, (1987) 167 im 433 (Pat) [ei^ndi- 
ture incurred by the assessee in entertaining foreign guests and visitors].”. 

Page 1442: section 37(2A): 

After line 7 from top, add ,— 

‘‘Since assessment year 1976-77 the statutory definition of the expression' 
‘entertainment expenditure’ holds the field on the above controversy. 

Chnis for invoking section 37(2A).—^Where the allowability ol a parti¬ 
cular expenditure under section 37(1) is not disputed, it is for the depart¬ 
ment to prove its nature to be that of entertainment expenditure if the 
limit laid down in that section is intended to be applied [Saraswati Indus-- 
trial Syndicate Ltd. v CIT, (1982) 136 TTR 361, 365 (Punj)].”. 

P^e 1442: secfftm 37(2A): 

After serial No. 7, giving illustrative cases where the expenditure was 
held not to be entertmnment expenditure, add ,— 

.“8. CIT v NavtUmal Punamehand, (1982) 135 TTR 801 (MP) [messing 
exposes to provide meals to up-country customers]. s , 

9. err V Rajkumar Mills Ltd., (1982) 135 im 811 (MP) [amount 
spoit in providing tea, etc., to customers visiting the mills of the a^smsee]. 

m CIT V MatImrtM Kt^oorchi^ A Co., (im) 141 ITR 297 (MP) 
[expendiipm ihoiMred on providittg mes^g fadlltiea to trade effents]. Also 
see,V ITItym Lai Ramcharan, (1984) 147 tm 52 (N0P); <7/7 v 
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Shree Synthetics Ltd>, (1086) 162 ITR 819 (MP); CIT v Ashbh Coal 
Coke Traders, (1987) 163 ITR 174 (MP); CIT v Jadhavji Kanji & Co., 
(1983) 35 cm (MP) 320. 

But, expenditure incurred on entertaining customers and bt^iness con¬ 
stituents to lunches and dinners at posh hotels has been held to constitute 
entertainment expenditure [Central Paints Ltd. v CIT, (1984) 146 ITR 
212 (MP). Also see, Mysodet Pr. Ltd. v CIT, (1987) 163 ITR 848 (Kam)]. 

11. CIT y Orient Prospecting Co., (1983) 141 ITR 301 (Guj) [ex¬ 
penses incurred on messing and tea]. Also see, CIT v Mehta Transport 
Company, (1986) 160 ITR 35 (Guj); CIT v Jyoti Ltd., (1987) 163 ITR 
274 (Guj). 

12. Brijraman Das & Sons v CIT, (1983) 142 ITR 509 (All) [ex¬ 
penses incurred on transportation of customers and festival allowance paid 
to staff]. 

13. CIT V Maddi Venkataratnam A Co. Pr. Ltd [(1983) 144 iTR 373 
(AP)], provision of coffee, tea and food, etc., to customers]. Also see, 
CIT V Sirpur Paper Mills, (1983) 144 ITR 393 (AP); CIT v Warner 
Hindustan Ltd., (1984) 145 ITR 24 (AP). 

14. CIT V Supreme Motors Pr. Ltd., (1984) 147 ITR 48 (Del) [pro¬ 
vision of tea and cold drinks to customers, etc.]. Also see, Santlal Kash^ 
mirilal v CITj (1986) 157 ITR 422 (Del). 

15. CIT V O. M. S. S. Sankaralinga Nadar & Co., 0984) 147 ITR 
332 (Mad) [expenditure on provision of coffee, tea End other refreshments 
supplied to customers]. Also see, CIT v Express Newspapers Ltd., SLP 
(Civil) Nos. 5850-5851 of 1980 and 5100-5101 of 1981: (1985) 155 ITR 
(St.) 5 (SC); CIT V Carborandum Universal Ltd.,- (1985) 156 ITR 1 
(Mad); CIT v L. G. Balaknshna A Bros. Ltd., (1984) 38 Cm (Mad) 
59; CIT V Sundaram Industries Ltd., (1987) 166 ITR 35 (Mad). 

16. Devichand Bastimal: Bhanwarlal Manakchand v CIT, (1985) 156 
ITR 166 (Raj) [provision of food and soft drinks to customers and con¬ 
stituents]. Also see, CIT v Mewar Sugar Mills Ltd., (1986) 157 ITR 444 
(Raj); CIT v Seth Abdulla Yusuf, (1986) 159 ITR 810 (Raj); Pratap 
Cotton Trading Co. v CIT, (1986) 159 ITR 926 (Raj); Shree Sadul 
Textiles Ltd. v CIT, (1987) 165 ITR 154 (Raj); CIT v Meg Raf Sokan 
Lai, (1987) 165 ITR 411 (Raj); Metharam Lekhumal v CIT, (1987) 
165 rm 568 (Raj); Pratap Trading Co. v CIT, (1987) 167 ITR 36 
(Raj); Green Roadways v CIT, (1985) 23 Taxman 16 (Raj); Rajasthan 
Cotton Mills V CIT, (1985) 49 CTR (Raj) 49; CIT v Aditya Mills, (1987) 
31 Taxman 273 (Raj); CIT v Bhowilal Jain, (1987) 167 ITR 400 (Raj); 
CIT V Aditya Mills, (1987) 168 ITR 43 (Raj); MangjM Vijay Kota v 
CIT, (1987) 167 ITR 37 (Raj). 

17. CIT V Agarpara Co. Ltd., (1987) 167 ITR 866 (Cal) (expen¬ 
diture incurred on supply cff ordinary items of refreshments and other items 
like cig^aretteSi etc*]. Also see, C/IT v KMW Jr^tnson Ltd., (1987) 59 CTR 
(CW) WiCIT y 0mm Paper MiOs Ltd., (1987) 34 Taxman 249 (Cal). 

seei ^JT v Sedam Mmif Taj Fruit, SLP (CS^) No. 6199 of 1981? 
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(1984) 147 ITR (St.) 4 (SC); Travamore El^oChenUcal Industries 
Ltd. V C/r, SLP (CivU) No. 15449 of 1985: (1986) 159 ITR (St.) 107. 

In CIT V Pras^ Process (Pr.) Ltd [(1983) 141 ITR 9 (Mad)], the 
distinction between entertainment and hospitality has been pointed out. 

In Nava Bharat Enterprises Pr. Ltd. v CIT [(1983) 143 ITR 804 (AP)], 
the general principles about allowability or otherwise of entertainment ex¬ 
penditure were discussed. Also see, CIT v K. P, V. Shaik Mahomed Rowther 
d. Co., (1983) 14 Taxman 440 (Mad); CIT v Navabharat Enterprises, 
(1987) 31 Taxman 173 (AP). 

The expression “entertainment” as used in section 2(3) of the Uttar 
Pradesh Entertainment and Betting Tax Act, 1937, has been interpreted by 
the Supreme Court in Geeta Enterprises v State of U.P. [(1983) 15 Tax- 
man 14 (SC)].”. 

Page 1443: swtion 37(3): 

At the end of the paragraphs titled ^^Expenditure on advertisement in 
s<Hivenirs'\ add ,— 

“In the facts of CIT v Sundaram Finance Pr. Ltd [(1985) 154 ITR 564 
(Mad)], it was held that circular No. 200, dated 28th June, 1976 [printed 
at serial No. VIII at pages 1425-26 of Vol. 2] had application. Merely 
because the advertisement given by the assessee were published in the 
souvenirs released by a political party on the eve of election, they did not 
cease to be advertisements and the expenses incurred therefor could not be 
labelled as donations to a political party. Expenditure on such advertise¬ 
ments was held allowable for the assessment year 1973-74 as the conditions 
of rule 6B were also satisfied. 

In CIT V Saurashtra Cement & Chemicals Industries Ltd [(1987) 163 
ITR 258 (Guj)], the assessee incurred expenditure on advertisements in 
souvenirs issued by charitable institution. The Tribunal did not give any 
finding whether the expenditure was on advertisements eligible for deduction 
under section 37(1) or the same was to be treated as a donation eligible 
for straight deduction under section SOG. In tho absence of such a finding, 
the matter was remanded to the Tribunal.”. 

Page 1444: section 37(3): 

After line 6 from top, add ,— 

“In CIT V Raton Chand Samir Mai [(1985) 154 ITR 399 (Raj)], the 
assessee distributed certain silver glasses amongst its customeis. Tlie cost of 
each glass did not exceed Rs. 50. It was held that the cost of such glasses 
was eligible for deduction as there was no breach of rule 6B making pre- 
scr4>tions about expenditure on advertisements. 

In CIT V Autofitt Ltd [(1985) 151 ITR 741 (AP)], it has been held that 
the dbiling pr^crib^ by rule 6D(2) applies to travelling expenses incurred 
by ah ‘entployee* or *any othmr person*. Therefore, tiie travelling expenses 
incurred by a director or managing director in excem of the ceiling pre- 
acKibed in rute 6D(2) are not eli^ble for deduction under section 37(3) 
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Pages 1448-1449: section 37(3): 

At the end of the paragraph titled *‘Guest-house-~What it isT\ add ,— 

“Section 37(5), inserted by the Finance Act, 1983, with retrospective 
effect from 1st April, 1979, defines what a guest-house is. For the scope 
and effect of the new section 37(5), reference may be made to paragraphs. 
34.1 and 34.2 of the departmental circular No. 372, dated 8th Decem^r, 
1983, which have been reproduced at pages Ixx-lxxi of Vol. 4.”. 

Page 1449: section 37(3): 

At the end of the paragraph titled 'The then rule 6C made prescriptions 
for guest house only", add ,— 

“In the facts of Nava Bharat Enterprises Pr. Ltd. v CIT [(1983) 143 
ITR 804, 807 (AP)], the assessee was held not entitled to deduction in 
respect of expenditure on account of maintenance of guest house because it 
had not maintained the register as required by the then rule 6C(3). Also 
see, Golcha Properties v CIT, (1987) 33 Taxman 20 (Raj).”. 

Pages 1449-1450: section 37(4): 

At the end of the paragraphs titled '"Guest-house maintenance — disallow¬ 
ance of expenditure on—section 37(4)”, add ,— 

“In N. G. E. F. Ltd. v CIT [(1985) 153 ITR 197 (Karn)], the expen- 
(^ure incurred on the maintenance of guest-houses at Delhi and Bombay 
was held not allowable because there was no evidence to show that the 
guest-houses were meant exclusively for the use of the employees while on 
leave as holiday homes. Also see, CIT v Syndicate Bank, (1986) 159 ITR 
464 (Kam). 

In CIT v Parshva Properties Ltd [(1987) 164 ITR 673 (Cal)], the 
assessee had a bungalow situated in a remote corner of a district in Bihar. 
Employees, etc., went there on duty and stayed there temporarily for doing 
their work. Expenses were incurred on the stay of such persons at the 
bungalow. The Tribunal allowed such expenses on the ground that the 
maintenance of the bungalow could not be held to be maintenance of a 
guest-house within the meaning of section 37(4). The Tribunal’s view was 
upheld by the High Court. 

In CIT V Orient Paper Mills Ltd [(1987) 34 Taxman 249 (Cal)], the 
assessee provided accommodation at places where no accommodation of any 
kind was available. The same was not meant for entertainment or relaxa¬ 
tion. Further, the persons availing the accommodation had been paying 
charges covering almost the entire expenditure. It was held that such accom¬ 
modation facilities could not be treated as a guest house so as to attract the 
provisions of section 37(4). 

Also see, CIT v MoM Pan Ltd., (1987) 163 ITR 714 (All).”. 

1453: section 37: 

Before the text of section 38, add ,— 

“The said sub-sections (3A), (3B), (3C) and (3D) as so amended: 
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wese omitted by the Finance (No. 2) Act, 1980 (44 of 1980), with tittxk 
from 1st 1981, Thus, the 1978-iaserted siib-sCK;tiofis remained q)era- 
tive for assessment years 1979-80 and 1980-81. 

Thaeafter, new sub-sections (3A), (3B), (3C) and (3D) were inserted 
in section 37 by the Finance Act, 1983, with effect from 1st April, 1984, 
making provisions for partial disallowance of certain expenses on account 
of advertisement, publicity and sales promotion, etc. The scope and effect 
of the 1983-inserted sub-sections have been elaborated in paragraphs 33.1 
to 33.5 of the departmental circular No. 372, dated 8th Decemlwr, 1983, 
which have been reproduced at pages Ixix-lxx of Vdl. 4. Section 37(3A) 
has been held not violative of Article 14 of the Constitution [Mysore 
Kirloskar Ltd. v Union of India, (1986) 160 ITR 50 (Kam)]. These sub¬ 
sections have, however, been omitted by the Finance Act, 1985, with effect 
from 1st April, 1986. Thus, these sub-sections remained operative for assess¬ 
ment years 1984-85 and 1985-86.”. 

Page 1454: section 38: 

At the end of paragraph titled '^Legislative cmendments'\ add ,— 
"Section 38(2) has also been amended by the Taxation Laws (Amend¬ 
ment and Miscellaneous Provisions) Act, 1986 (46 of 1986), with effect 
from 1st April, 1988. The amendment is ctmsequential to the change in the 
law about ^loWAnce of depreciation.”. 0 

Page 1456: section 38: 

At the end of paragraph titled "Part disallowance", add ,— 

•Tn Punjab National Bank Ltd. v CIT [(1983) 141 TTR 886 (Del)], the 
assessee-bank owned a six-floor building, of which five floors were used 
for business purposes and the sixth floor was let out. It was held that depre¬ 
dation was allowable- only on 5/6ths of the building and not the entire 
balding. 

"in CIT V K. L. Bhasin & Co [(1986) 158 ITR 623 (Pat)], motor cars 
belonging 40 the assessee-firm were used by its partners for personal pur¬ 
poses. One-fourth depreciation was, on that account, held not allowable. 
Also see, Bhilai Motors v CIT, (1987) -167 ITR 147 (MP).”. 

1^^ 1463: sectkHi 40(a)(i)s 
After line 4 from top, add ,— 

"The word *paid* in section 40(a) (i) covers not only voluntary |»ym«it8 
but ialso paymmts made otherwise, i’.e.,.the amount recovered from tiie 
assessee under the provisions of the Act [Addl. CIT v Parasol Ltd,, (1987) 
163 ITR.364, 372 (Raj)].”. 

page 1464: seetkm 40(a)(ii): 

After the paragraph titled "Income-tax**, add,--^ 

"Surtax .—^For discussiem, see, page 6155, ante.**. 
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Fage 1464: scctfon 40(aKi9: 

At the end of footnote markedf, add ,—^“That section 80V was operative 
upto assessment year 1985-86.". 

Page 1465: section 40(a)(U): 

At the end of the paragraph titled ^'Deduction of cess pai£\ add ,— 

“In l/gar Sugar Works Ltd. v State of Karnataka [(1985) 155 ITR 39 
(Kam)], the cess paid sugarcane used by the assessee has been held 
allowable deduction in the context of the Agricultural Income-tax Act.". 

Page 1473: section 40(b): 

After the paragraph titled “1922 Act*\ add ,— 

^'Legislative amendment.—^By the Taxation Laws (Amendment) Act, 1984 
(67 of 1984), after clause (b) of section 40, three Explanations have been 
inserted with effect from 1-4-1985, i.e., for and from assessment year 1985- 
86 . The scope and effect of these Explanations have been elaborated in the 
following portion of the departmental circular No. 397, dated 16th October, 
1984, as under:— 

'Amounts not deductible in the computation of income from business or 
profession’—section 40.—^7.1 Section 40(b) of the Act provides that in the 
case of a firm, any payment of interest, salary, bonus, commission, or remu¬ 
neration made by the firm, to any partner of the firm shall not be allowed 
as deduction in computing the income of the firm chargeable under the head 
“Profits and gains of business or profession". 

7J1 The Amending Act has inserted three new Explanations to section 
40(b) of the Act. Explanation 1 provides that where interest is paid by firm 
to a partner who has also paid interest to the firm, the amount of interest 
to be disallowed under section 40(b) of the Act shall be limited to the 
net amount of interest paid by the firm to the partner. To illustrate: (i) 
If a firm paid interest of Rs. 7,000 to a partner and that partner paid 
interest of Rs. 2,000 to the firm in the same accounting year, the disallow¬ 
ance to be made under section 40(b) of the Act in the case of the firm 
will be restricted to Rs. S,0(X) only. 

(ii) If a firm paid interest of Rs. 5,000 to a partner and that partner 
paid interest of Rs. 8,000 to the finp in the same accounting year, no dis¬ 
allowance of interest will be required to be made under section 40(b) of 
the Act in the computation of the income of the firm. 

73 Explanation 2 provides that where an individual is a partner in a 
firm on ^half, or for the benefit, of any other person, interest paid 
the firm to such individual or by such individual to the firm, otherwise 
than as partner in a representative capacity, shall not be taken into account 
for the piuiK>ses of section 40(b) of the Act. Thus, if an individual is a 
partner in a firm on bdhaff of a Hindu undivided family, interest paid by 
tlM firm to such individual otherwise than in his capacity as representative 
of the HtlF will not be taken into account for the purposes of section 
^(b) of the Act. It has also been provided that, in such cases, interest 
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paid by the firm to such individual or by such individual to the firm as 
partner in a representative capacity and interest paid by the fom to the 
person so represented or by such person to the firm shall be taken into 
account for the purposes of section 40(b) of the Act. 

7.4 Explanation 3 provides that where an individual is a partner in a 
firm otherwise than in a representative capacity, interest paid by the firm 
to such individual shall not be taken into account for the purposes of sec> 
tion 40(b) of the Act, if such interest is received by him, on behalf, or 
for the benefit of any other person. In other words, if an individual is a 
partner in a firm in his personal capacity, interest paid by the firm to such 
individual, not in his personal capacity, but, say, as representing an HUF 
of which he is the karta, shall not be taken into account for the purposes of 
section 40(b) of the Act. 

7Ji These am^dments will take effect from 1st April, 1985, and will, 
accordingly, apply in relation to the assessment year 1985-86 and subse¬ 
quent years.’.”. 

Page 1473: section 40(b): 

In lines 3 and 4 of the paragraph titled ^'Salary to partner'^ after “33 
ITR 538 (Bom)”, add,—Regional Director, E. S. /. C. v Ramanuja 
Match Industries, AIR 1985 SC 278” [holding that a partner of a firm is 
not an employee of the firm]. 

Page 1474: section 40(b): 

At the end of line 23 from top, after “135 ITR 359 (Del].”, add ,— 
“In Ratlam Bone Mills v CIT [(1984) 147 ITR 148 (MP)], the salary paid' 
to one of the partners in his individual capacity, although he was a partner 
representing his HUF, was held hit by section 40(b) and was therefore 
disallowed. Also see, Chandmul Rajgorhia v CIT, (1987) 164 ITR 486 
(Pat); Chandmull Rajgorhia v CIT, (1987) 167 ITR 433 (Pat). Contra: 
N. T. R. Estate v CIT, (1986) 157 ITR 285 (AP).”. 

Pi^ 1475: section 40(b): 

In line 18 from bottom, after “16 ITR 367 (Mad)”, add ,—“; Mysore 
Bangle Works v CIT, (1986) 157 ITR 411 (Kam)” [holding that com¬ 
mission paid by the firm to a partner in his capacity of a sole proprietor of 
another concern was hit by section 40(b)]. 

Pn^ 1476: section 40(b): 

At the end of the paragraphs titled add,-— 

“The language of section 40(b) is clear and enacts an absolute prohibi¬ 
tion, Tlie test to be applied is whether the interest was paid to tire partner. 
In making the assessment of a firm, the Bicome-tax Officer cannot ignore 
the p^visions of section 40(b). Where cmrtain loans, originally shown to 
be> from third parties, were disclosed by the partners as thdr own Concealed 
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income, interest p^d on such louns must be held to be hit by section 40(6) 
iClT V A. V. Joshi <fe Sons, (1986) 158ITR 71 (Cal)].”. 

Page 1477: section 4p(b)t 

After serial No. (4), giving illustrative cases where interest was held hit 
by section 40(6) and, therefore, not allowable, add, — 

(5) Partner representing his HUF in the firm—^interest on loans advanced 
in individual capacity—payment held hit by section 40(6) [CIT v Chandu 
Lai Surajpal, (1986) 157 ITR 346 (All). Also see, CIT v Hari Nath 
Co., (1987) 168 ITR 440 (All); Chandmul Rajgarhia v CIT, (1987) 
164 ITR 486 (Pat); Chandmull Rajgarhia v CIT, (1987) 167 ITR 433 
(Pat)]. 

(6) One L became a partner as the executrix of the estate of her late 
husband—^interest paid by the firm on amount advanced by her in her 
individual capacity—payment held hit by section 40(6) and therefore not 
allowable [CIT v Khoday Eswarsa & Sons, (1985) 152 ITR 423 (Kam)]. 
Also see Shri Ramanjc :zya Textiles v CIT, (1986) 159 ITR 509 (Kam). 

Page 1477: section 40(b): 

In line 15 from bottom after “131 ITR 410 (AP)”, add, — CIT v 
Dasa N. Govindaiah Setty & Co., (1986) 157 ITR 270 (AP)” [holding that 
interest was not hit by section 40(6) and was allowable]. 

Page 1477: section 40(b): 

After serial No. (3), giving illustrative cases where interest was held' 
not hit by section 40(6) and therefore allowable, add, — 

“(4) V was a partner in his individual capacity—interest paid to V’s 
HUF—^interest held not hit by section 40(6) [Venkatesh Emporium v CIT, 
(1982) 137 ITR 593 (Mad). Also see, T. M. N. M, Somasundara Nadar 
Sons v CIT, (1982) 137 ITR 815 (Mad); CIT v Nagappa Trading Corpn., 
(1985) 72 Taxman 303 (Mad)]. 

(5) V was a partner representing his HUF—^interest paid by firm to V 
in his individual capacity—payment not hit by section 40(6) [C/T v Panna- 
UdHiraUddL Co., (1984) 146 ITR 549 (Bom)]. 

(6) One of the partners made a will in respect of certain amounts in 
his ^a{utal account in the firm—^triistee to administer the estate for the 
benefit pf the minor grandsons till the youngest attained majority—^after the 
death of the partner, two mhtor grandsons were admitted to the benefits 
of the partnership—^interest paid by the firm on the amount standing to the 
credit of the estate account—held not hit by section 40(6) [CIT v Colombo 
Stores, (1984) 149 ITR 108 (Mad)]. 

(7) V was a partner in a firm representing his HUF—interest paid to 
V on monies advanced by lutn firom his individual funds—:held, payment not 

Jhit by seqfion 40(6) aa4 therefore,tpuld not be disallowed [Chhotaial & 
y ovemiliiig <:/r V Sajjanraj 

, (1980) 126 654;i-(Gu)Jl. <<^Jso see, N. T. R. Estate v CIT, 

c^: IT v-7—-20 
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(1986) 157 ITR 285 (AP); CIT v NarbharoM Pdpaimi & Sons, (1987) 
166 ITR 534 (MP—FB) ovemlliiig Jalam Chand MangiUd v Clf, (1982) 
138 ITR 347 (MP) and Jalam Chand MangiM v CIT, (1982) 138 ITR 
343 (MP)]. 

(8) Karta of HUF was a partner in his individual capacity-^interest 
paid by firm to the HUF—^held not hit by section 40(h) [CIT v Indradanum 
Amratlal, (1985) 156 ITR 493 (Guj)]. 

The above controversy has now been set at rest by die enactment of 
Explanations 2 and 3 to section 40(h) by the Taxation Laws (Amendment) 
Act, 1984, with effect from 1st April, 1985. The import of these Explanations 
has been elaborated in paragraphs 7.1 to 7.5 of the departmental circular 
No. 397, dated 16th October, 1984, which have been reproduced at pages 
6187-6188, ante. 

In N. T. R. Estate v CIT [1986) 157 ITR 285, 290 (AP)], 'it has been 
held that these Explanations are merely clarificatory in character and must, 
therefore, govern the assessments even prior to assessment year 1985-86. 
Also see, Balchand Hashmatrai & Co. v CIT, (1986) 161 ITR 121 (MP).”. 

Pi^e 1478: section 40(b): 

After line 2 from top, add ,— 

^Payment as weU as receipts of interest by a. partner—only the net ammlnt 
to be considered.—^See, page 1189 of Vol. 2 and additions made thereto in 
this Vol.”. 

Page 1478: section 40(c): 

At the end of paragraph titled “Legislative amendment”, add ,— 

*‘Sectibn 40(c) has also been amended by the Finance Act, 1984 (21 of 
1984), with effect from 1st April, 1985, i.e., for and from assessment year 
1985-86. Hie scope and effect of these amendments have been elabranted in 
paragraphs 14.1, 14.2 and 14.3 of the departmental circular No. .387, dated 
6th July, 1984, which have been reproduced at pages Ixxii-lxxiii of Vol. 4.”. 

Page 1478: section 4(K€): 

At the end of paragraph titled “Provisions of section 40(c) have over- 
rid^i' ^ect”, add ,— * 

‘‘Where a particular expenditure is of the nature covered by section 40(c), 
the allowability or othervKse eff such expenditore has to be t^ted on the 
touchstone of section 40(c) [see, Mehta Parikh & Co: Pr. Ltd. v CIT, 
(1987) 163 ITRT26 (Guj)].”. 

Page 1479: section 40(c): 

At the end of fine II from top, add,-^**BvLt in CIT v Prakeah Seedies 
:l[^.f Udlil9^ ;[6HTR i4i (Kata)], the tisesseeKompany paitf^^ 

: e fitaii cpn^tlto^ of tfar^ ^ ^ ct^any as partners. It wls 

‘1^1^ 'ffiht 'lb" its par^rs'* who nwre 

’'cbmpahy^Ptavi^ns''’' bf' secte 4b(c>‘ -attitfeted' 'abd:' 
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the overall ceiling limits then Rs. 72,000 for each director, did operate 
aulomaticallyi The sum in excess of Rs, 2,16,000 [72,000 x 3] was dis¬ 
allowed.”. 

Page 1479: section 40(c)(i): 

Before line 7 from bottom, odd,— 

“The requirement of section 40(c) (i) is that a particular expenditure 
must result directly or indirectly in the provision of any benefit, etc,, to the 
•director or other vulnerable person. What that section requires is not that 
anything connected with the expenditure must be connected in some way 
to the benefit of the director, etc. [CIT v Ambal Mills Pr. Ltd., (1983) 142 
ITR 771 (Mad)]. In that case, the company borrowed money from bank 
and paid interest thereon. A managing director was found to have over¬ 
drawn money from the company and no interest was charged by the com¬ 
pany. The Income-tax Officer estimated the overdrawals and calculated 
interest on such amount at the rate on which borrowals were made. The so 
worked interest was disallowed under section 40(c). It was held that sec¬ 
tion 40(c) could not be so invoked because the connection for invoking 
that section between the expendlturd as such (in this case, the payment of 
interest on borrowed capital) and the benefit to the director had not been 
•established.”. 

Page 1480: section 40(c): 

After line 19 from top, add ,— 

“In CIT v Chotanagpur Engineering Works Ltd [(1987) 163 ITR 705 
(Pat)], it has been held that the interest paid by the assessee-company, 
at normal rates, on deposits by directors, their relatives, etc., is not an 
“expenditure” within the meaning of section 40(c). This is so because 
wherever the intention of the legislature was to cover also interest payment 
it has specifically mentioned such payment, as has been done in section 
40(6). It seems that any such generalisation needs scrutiny. 

In Indian Oxygen Ltd. v CIT [(1987) 164 ITR 466 (Cal)], gratuity 
paid to a retired director in excess of the overall ceiling limit was held not 
allowable by reason of the provisions of section 40(c) even though' the 
gratuity is exempt in the hands of the recipient-director to the extent pre¬ 
scribed by section r0(10>.’". " 

• PRge 1481: section 4(Ke): : 

At the end of the paragraphs titled ^'Overall celling limif\ add,— 

“The overall ceiling liniit referred to in (41) and (B) above was opera¬ 
tive for assessment years 1972-73 to 1984-85. For and from assessment year 
1985-^86, the ceiling.limit of Rs. 72,000 refened to in (A) above has been 
raised to Rs. 1,02,000 apj! that of Rs. 6,000 referred tp in (B) above has 
been ra^d to Rs. 8,500. . 

Tn Ant^a v: CIT i(1987) 165 TTR 259 (AP)1, the liabiUty 

tO iiiake pajmiem to directors related to assessment year 
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1971j>72. But such liabilitjr was claimed as a deduction for assesunent year 
1^72-73 ais the sanction of the Company Law Board in ths4: reg^d was 
obtained during the previous year relevant thereto. It was held that aldioii^ 
the ceiling limit became operative for and from assessment year'1972-73, 
that ceiling limit could not be applied in the instant case because the remu¬ 
neration pertained to the assessment year 1971-72.”. 

l^age 1482: section 40(c): 

In line 3 from bottom, after “118 ITR 752 (Cal)]”, add ,—^“The paucity 
of profits will not be the deciding factor in allowing or disallowing the 
remuneration paid to a director, etc. [Construction Machinery Pr. Ltd. v 
CIT, (mi) 164 ITR 394 (Cal)].”. 

Pag« 1482-1483: section 40(c): 

At the end of the paragraphs titled '^Excessiveness or unreasonableness, 
how to be judged", add ,— 

“The enquiry directed by s^tion 40(c) (i) is an enquiry involving an 
appreciation and evaluation of facts from a particular point of view, namely, 
the legitimate business needs of the assessee-company and the benefits which 
might be said to be derived by the assessee-company by the outlay of the 
expenditure in question [Mycol (Pr.) Ltd. v CIT, (1984) 150 ITR 609 
(Mad)].”. 

Page 1484: section 40(c): 

After line 15 from top, add ,— 

“Where the Income-tax OflScer did not examine the assessee-company*s 
claim about deduction of remuneration to the managing director with refer¬ 
ence to the provisions of section 40(c), the Tribunal was held justified 
in remanding the matter to the Income-tax (Mcer for examining the same 
in the light of the provisions of section 40(c) [CIT v Sorabhai Sons Ltd., 
(1983) 143 ITR 473 (Guj)]. 

Saction 40(c) need not be invoked if the concerned expendjhiire is not 
tdlowable nndfflr section 37,—^Unless an expenditure first gets qualified as an 
expenditure within the meaning of section 37, that is to say, unless it can 
be shown expended wholly or exclusively for the purposes of the jbusiness 
or profession, it cannot ^ allowed in computing the income chargeable 
under the relevant head. In c;^e it satisfies this teisf; then it stldid^ to^^t 
availed under section 40(c), for, the non ’obstante claufe therein clearly 
postulates that despite being allowable under section 37, in the case of a 
company, it has to satisfy the test of section 40(c) as weU. So, in working 
wely^S, section 37 has to apply first and hereafter section 40(c) [Esr Ess 
Kay Engg, Co. Pt. Ltd. v C/T, (1985) 151 TTR 6$6; 651 (Piir^Hi In 
.that :|Case;|^ t|}e comnaission paid by the as$e[^e-com|mhy a^s disallowed by 
the tndtnne-tai under section* 40<c)v ’The'^1^^ t«Jk file View 

that the commission was not tAowable secfiod'3T itielt bera 
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Specific services v/ere rendered by the recepient. That view was upheld by 
the High Court.”. 

Page 1485: section 40(c): 

After serial No. (7), giving illustrative cases where partial disallowance 
was upheld, add ,— 

“(8) Mycol iPr.) Ltd. v CIT, (1985) 150 ITR 609 (Mad) [Remune¬ 
ration and commission was paid to the wife of the chairman who was 
appointed as a managing director—disallowance of commission upheld]. 

(9) Amritscu' Transport Co. Pr. Ltd. v CIT, (1986) 161 ITR 18 (Punj) 
[Salary paid to two sons of a director of the assessee-company—part dis¬ 
allowance upheld].”. 

Page 1486: sectiim 40(c): 

After serial No. (7), giving the illustrative cases where partial disallow¬ 
ance of remuneration, etc., to directors, etc., was not upheld as justified, 
add ,— 

“(8) Kashiprasad Carpets Pr. Ltd. v CIT, (1984) 148 ITR 710 (All) 
[Commission paid to directors—^part disallowance was held not justified]. 

(9) CIT V United Supply Agency (P.) Ltd., (1985) 155 ITR 262 (Cal) 
[Remuneration paid to the manager who was a son of the director—evidence 
showed that the remuneration was reasonable—^part disallowance was not 
upheld]. Also see, CIT v Karam Chand Thapar Bros. P. Ltd., (1986) 
157 ITR 212 (Cal).”. 

Page 1488: section ‘40(cKiii): 

In lines 29-30 from lop, after “119 ITR 830 (Mad)].”, odd,—“But 
according to Delhi High Court in Addl. CIT v Delia Cloth & General Mills 
Co. Ltd ((1983) 144 ITR 275 (Del)], section 40(c) (/«) as substituted 
by the Finance Act, 1964, was held applicable for assessment year 1964-65 
irrespective of the period constituting the relevant previous year.”. 

Page 1488: section ^(c)Oii): 

At the end of line 9 from the bottom, add, —“The decision of the Calcutta 
High Court in CIT v Britannia Industries Co. Ltd [(1982) l''5 TTR 35 
(Cal)], cannot be read as an authority that in all cases for the purpose 
of section 40(c) (hi), the value of the perquisite in the hands of the em¬ 
ployee, computed in accordance with relevant rules, must be taken. In order 
to disallow an expenditure incurred by a company in the provision of any 
benefit, etc., to an employee, it is not necessary that the value of the 
perquisite, etc., in the hands of the employees computed in accordance with 
rdevant rules must exceed one^th of the salary. For that purpose, it is 
the entht^ expendituie iqeurred by the employer that has to be taken into 
account IBtmbay Bumudi Traditm Corpn. Ltd. v CIT, (1984) 145 ITR 793 
(Bcmi)}. 
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TTic expre^ion ‘benefit’ or ‘amenity’ or ‘penjuisite’ occurring in secfirm. 
40(c)(m), as substituted by the Finance Act, 1964, must be read in tl» 
context in which the words are used [C/T v Duncan Bros. <fe Co. Ltd.^ 
(1983) 140 ITR 335, 342 (Cal)]. In that case, mediCal insurance policies^ 
were taken^ out by the as^essee-company on the individual life of its em> 
ployees and premia was paid. It was held that the premia so paid did not 
result directly or indirectly in the provision of any benefit, amenity or 
perquisite to the employees within the meaning of the then section 40(c) (»i) 
and could not be taken into account in computing the amount disallowable 
tmder that-section. 

Reimbursement of medical expenses incurred bjr an employee would not 
result directly or indirectly in the provision of any benefit or amenity or 
perquisite to the employee within the meaning of the then section 40(c) («7) 
and could not be disallowed [Simon Carves India Ltd. v CIT, (1983) 141 
ITR 712 (Cal); CIT v Alkali & Chemical Corpn. of India Ltd., (1986) 
158 ITR 58 (Cal)I. 

Similarly, expenditure incurred on repairs of the flats let out to assessee’a 
employees cannot be said to have conferred any benefit, etc., to the em¬ 
ployees within the meaning of the then section 40(c) (Hi) [CIT v Davidson 
of India Pr. Ltd., (1984) 148 ITR 544 (Cal)]. 

The words ‘seven thousand five hundred rupees or less’ in the second 
proviso to section 40(c) (Hi) would include a nil amount as well and these 
could not be understood to mean from Re. 1 to Rs. 7,500. The benefit of 
the above proviso is also to be given in a case where no part of the amount 
paid is chargeable under the head ‘Salaries’. In that view of the matter, the 
value of the perquisite paid to the employees of the assessee’s overseas 
branches [Bombay Burmah Trading Corpn. Ltd. v CIT, (1984) 145 ITR 
793 (Bom)] or perquisite given to a foreign technician whose salary income 
was exempt under section 10(6) (vii) [CIt v Botosil Glass Works Ltd., 
(1986) 161 ITR 286 (Bom); CIT v Ihdopol Ltd., (1987) Taxation 
85(3)-304 (Bom)] could not be disallowed.”. 

Page 1498: section 40A: 

After serial No. IV. under the heading **Legislative amendments", add ,— 

‘‘F. By the Finance Act, 1984.—By this Act, sections 40A(5) and 
40A(6) htive been amehded with effect from 1st April, 1985. Further, sub¬ 
sections (9), (10) and (11) have been inserted in section 40A with retro- 
sj^ctive effect from 1st April, 1980. 

For the scope and effect of these amemiments, referetice may be made 
to jpages Ixxv-lxxix of Vol. 4.' 

'VI. By the Taxation Laws (AmendnKrO) Adi, 1984.—By this^'Act,. 
i(bi oi Explai^^ to section 4QA(5) has been miiehded wiA^^ 

1st April, 198iil. Hus amtodment whs tdisbque^tfal to the itiseitioh; 
^ m ^ / ■■"'''Wv.'-. V 

By the Finance Act, 1985.-—By this Act, ^e amendment ma^ Ih 
4^(5) by the Taxation Laws (Amendment) Act, 1984, has b0to 
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discontinued with effect from 1st April, 1985. Thus, amendment at No. VT 
above was still-born. Further, section 40A(8) been omitted with effect 
from 1st April, 1986. 

Also, a new sub-section (12) has been inserted in section 40A with- 
effect from 1st April, 1986.”. 

Page 1498: section 40A: 

At the end of the page, add ,— 

“Read with the marginal note of section 40A, the non obstante clause- 
of section 40A(1) has an overriding effect over the provisions of any 
other section by providing that the provision of section 40A will have effect 
notwithstanding anything to the contrary contained in any other provision 
relating to the computation of income under the head ‘Profits and gains of 
business or profession’ [Shree Sajjan Mills Ltd. v CIT, (1985) 156 ITR. 
585, 597 (SC)].”. 

Page 1500: section 40A(2): 

Before line 11 from bottom, add ,— 

“The words ‘any person’ in section 40A(2)(a) includes any member of 
the family or any relative of such member whe^e the assessee is a Hindu 
undivided family. In the facts of Ved Prakash M. Patel v CIT [(1987) 65 
CTR (MP) 21], the Tribunal recorded findings that the legatees to whom 
certain payments were made were relatives and members of the assessee- 
family and, therefore, the provisions of section 40A(2) were attracted so¬ 
ns to disallow a portion of such payment, The Tribunal’s view was upheld! 
by ffie High Court.”. 

Page 1500: section 40A(2): 

At the end of the paragraph titled “iVo application to section 40(c) (i)' 
expenditure^', add, —^“Also see, CIT v Ayurvedic Sevashram (P.) Ltd.,. 
(1986) 159 ITR 112 (Raj); CIT v Ayurved Sevashram Ltd., (1986) 29- 
Taxman 522 (Raj).” [holding that section 40A(2) has no application lo¬ 
an expenditure falling under section 40(c) (/)]. 

Page 1502: section 40A.(2): 

After Serial No. (3), giving illustrative cases about section 40A(2), add ,— 
“(4) The assessee-firm paid commission to the husband of one of its 
partners. The Tribunal found that the commission was excessive and not 
allowable. That finding was sustained by the High Court [Synpro Industries 
V CIT, (1984) 146 ITR 176 (MP)). 

(5) The assessee-company paid commission to its directors. A part of 
tiie commission was disaUowed by the Income-tax Officer but such dis¬ 
allowance was vacated by the Tribunal. Tribunal’s order was upheld [CIT v 
Skytihe JnduHri^ Pr. Lid., (1985) 154 ITR 373 (bIP)]. 

(^b) The asse^see-firm'paid commlsrion to the -wife of one of its partners 
at ffie rate of 9 per cent, tbe Tribunal held that conunission b exc^ of' 



^1=96 INCOME-TiOC tAW/VOL, 7 /fS. 40 a(3) 

4 per cent, was excessive or unr^sonable having regard to the circumstances 
spedfied in section 40A(2)(fl). The High Court upheld [Ganesh So&p Works 
V CIT, (1986) 161 ITR 876 (MP)].”. 

Page 1505: section 40A(3): 

At the end of the paragraph titled **Provisions not ultra vires*\ add ^— 
“Also see, Attar Singh Gurmukh Singh v ITO^ (1982) 136 ITfR 589 (Punj).” 
[holding that section 40A(3) is not unconstitutional]. 

« 

Page 1506: section 40A(3): 

In line 6 and 7 from top, after “129 ITR 671 (Punj)”, add,— Hari 
Chand Virender Paul v CIT, (1983) 140 ITR 148 (Punj); Kanti Lai 
Purshottam & Co. v CIT, (1985) 155 ITR 519 (Raj); CIT v Ram Chand 
Gobind Prasad, (1985) 156 ITR 766 (Pat); Fakri Automobiles v CIT, 
(1986) 160 ITR 504 (Raj); Venkata Satyanarayana Timber Depot v CIT, 
(1987) 165 ITR 253 (AP); Karyana Association v CIT, (1983) Taxation 
68(i)-33 (Punj); Rattan Mechanical Works v CIT, (1983) Taxation 
69(l)-24 (Punj); JCe/niva/ Iron Stores v CIT, (1987) 31 Taxman 311 
(Raj); Nahgi Lai v CIT, (1987) 167 ITR 139 (Raj); Badrilal Phool Chand 
Rodawat v CIT, (1987) 167 ITR 404 (Raj)” [holding that expenditure on 
purchases of stock-in-trade, raw materials, etc., is covered under section 
40A(3)]. 


Page 1506: section 40A(3): 

After line 16 from top, add ,— 

“Extent of the payment determinative.—Section 40A(3) concentrates on 
the size and manner of the payment. What is pertinent to the enquiry under 
that section is whether the payment for an item of business expenditure is 
in a sum exceeding Rs. 2,500 and further whether the payment is by means 
of a crossed cheque or a bank draft. Where different items of expenditure 
are included in a single bill, it will not be . correct to dissect the bill and 
find out whetjier each item of expenditure is above Rs. 2,500 or less than 
Rs. 2,500. Hie determinative factor is whether ffie payment in cash has 
been in a sum exceeding Rs. 2,500 [Addl. CIT v Shree Shanmugha Gunny 
Stores, (1984) 146 ITR 600 (Mad)]. 

Cash payments may be appropriated towards npn-vuhiefabie pnrchasm.— 

In the facts of Addl. CIT v Roshan Dass Briz Bhitshpn [(1982) 136 ITR 
816 (Del)], the assessee was held entitled to appropriate cash payments 
excee^g Rs. 2,500, . even though made on or aftpr 1st April, 1969, towards 
j^ui^asm effected prior to ist April, 1969, aiid, then^oie^ hot hit by 
septiofi 40A(3)1 It seems (hat thelc tirdsh^s iitti^tidh' ^ia drai^ to 
^ first proviso to section 4pA(3) vditch pli^ sriess oh %t hi 
pi^tnent and not the date of 
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Aqge 1507: seclkni 40A(3): 

After line 28 from top, add ^— 

“In the facts of the following cases, although cash payment in excess of 
Rs. 2,500 was made, mitigating circumstances of rule 6DD were found to 
exist so as to take the disallowance out of the purview of section 40A(3):— 

(1) C/r V Sawar^n Singh Balbir Singh, (1982) 136 ITR 595 (Punj) 
[oral agreement between the assessee and the recipient for payment 
in cash—^rule 6DD(/) held appiicabfe]. 

(2) C/r V Satish Chandra. (1983) 143 ITR 330 (All) [certificates 
from the suppliers to whom cash payments were made to the 
effect that they were not willing to accept cheques were relied 
on by the Tribunal]. 

(3) C/r V Ahmad Hussain, (1984) 150 ITR 373 (All) [payments 
in cash exceeding Rs. 2,500 were made to a labour contractor in 
pursuance to an agreement entered into in the year 1957—ex¬ 
ceptional circumstance of rule 6DD(c) was found to exist]. 

(4) Kami Lai Purshottam dc Co. v C/r, (1985) 155 ITR 519 (Raj) 
[payments in cash were made to other traders for agricultural 
produce under the bona fide belief that the payments were covered 
by rule 6DD and the genuineness of the payments was established]. 

(5) C/r V S. B. Saini Bros., (1986) 161 ITR 415 (Punj) [cash pay¬ 
ments were made as a large number of cheques issued by the 
assessee were dishonoured by the bank and the sellers insisted 
upon cash payments]. 

(6) C/r V Ashish Coal Coke Traders. (1987) 163 ITR 174 (MP) 
[payments in respect of loading charges and also to contractors 
were made due to absence of banking facilities in the village 
where the assessee’s business was carried on—^Tribunal took the 
view that the case was covered by exceptional circumstances as 
per rule 6DD(^)]. 

(7) C/r v Mahendra & Co. Ltd., (1987) 163 ITR 316 (Raj) [where 
cash payment was made at the request of the payee who was also 
an assessee and a confirmatory letter was filed—^Tribunal took 
the view that the cash payment was made under exceptional 
circumstances]. 

(8) C/r V Chandmull Radhakishun, (1987) 163 ITR 697 (Pat) 
[Tribunal’s finding that the assessee had no bank account and 
payments through cheques were not acceptable]. 

(9) Venkata Satyarutrayana Timber Depot v CIT, (1987) 165 ITR 
253 (AP) [absence of bank account in places where cash pay- 
mients were made for purchase of raw material]. 

(10) CIT V. Union Agerune^, (1987) 166 ITR 529 (Del) [cash payment 
by the assessee sub-distiibutor to the distributor of dairy products 

^ ' because the latter bsisted upon cash payment]. 

(11) Phodl Chand RodaWed v CIT, (1987) 167 ITR 404 
(Rkj) (s^huinesse^ bf lUe payment and the identity of the payee 
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established-HSrst dealing of the assessee with the> i»iyee-^-|)aymeai 
day a bank holiday—^payment held covered by lUECeptii^ial oirciini- 
stances of rule 6DD(/)], 

However, in the facts of the following cases, the disallowance under sec¬ 
tion 40A(3) was upheld—^ 

(1) Porwal Udhyog (India) v CIT, (1982) 135 ITR 591 (MP) 
[commission in excess Rs. 2,500 paid in cash—^assessee failed to 
establish any exceptional or unavoidable drcuhistances]. 

(2) Hari Chand Vitender Paul v CIT, (1983) 140 ITR 148 ^Punj) 
{assessee’s plea that payment in respect of goods purchased on 
credit was demanded in cash after banking hours was held not. 
to be a mitigating circumstance under rule 6DD(/)]. 

(3) Registhan Pr. Ltd v CIT, (1984) 146 ITR 620 (Raj) [general 
statement of the assessee that the cash payments were made as 
the payee was in the process of being wound up was held not to be 
treated as an exceptional circumstance]. 

(4) Narayan Bijoy Kumar v CIT, (1987) 163 ITR 695 (Pat) [assessee 
merely producing a certificate showing an understanding between 
the assessee and the payee about cash payment]. 

(5) Bhilai Motors v CIT, (1987) 167 ITR 147, 151 (MP) (mere 
statement by the assessee that the seller insisted upon payment 
in cash].”. 

Pages. 1507-1508: section 40A(3): 

At the end of paragraph titled ^'Question of law or of fact'*, add ,— 

“The question whether the facts proved constituted exceptional circum¬ 
stances as contemplated by rule 6DD(/) so as not to attract the mischief 
of section 40A(3) is one of law [CIT v Suraj Bhan & Co., (1984) 148 
ITR 743 (Punj)]. 

Where the question about applicability of rule 6DD(/) was not consi¬ 
dered by the Tribunal, the same cannot, in a reference, be agitated before 
the High Court [CIT v Ram Chand Gobind Prasad, (1985) 156 ITR 766 
(Pat)]. 

Also see, CIT v New Standoard Automobiles, (1987) 63 CHR (Del) 4.**. 


Page ISIS: section 40A(3): 

At the end of the page, add ,— 

“(The above circular has been considered in CIT v Trinity Traders^ 
(1987) 163’ fTR 381 (Guj) and in Navsari Waste Cotton Prqducts v CIT, 


(1987^ 163 ITR 378 (Guj). In those cases of earlier, periods, even H^ugh 
was neidi^ considered by the ihicpine-tax OOScor nor by the 
iii^ 'an<i tlM secbndl app;ellate authorities, , the ma^r was iptpan,^ to the 
for determination in the iig&t of the alx>^ cirimlar after 
c^>p<^(tuniiy ^ t^ parties to l^ cvidence^ 
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Page 1517: section 40A(S): 

After line 30 from top, add ^— 

**Lcgisbitive amendments.—Section 40A(5) bas effectively been amended 
by the Finance Act, 1984, with effect from 1st April, 1985. 

As a result of the amendment of the first proviso to section 40A(5)(a), 
the monetary ceiling of Rs. 72,000 has been raised, for and from assess¬ 
ment year 1985-86, to Rs. 1,02,000. 

As a result of the amendments in section 40A(5)(c)(i), the monetary 
limits have been raised from Rs. 5,000 to Rs. 7,500 per month and the 
annual ceiling of Rs. 60,000 to Rs. 90,000. The raised ceilings are appli¬ 
cable for and from assessment year 1985-86. 

The newly inserted second proviso to section 40A(5) (c)(i) makes it 
clear that in relation to any month or part thereof comprised in any pre¬ 
vious year referred to in the first proviso to section 40A{5)(c)(i) as is 
relevant to assessment year commencing on the 1st day of April, 1985, or 
any subsequent assessment year, the monetary ceiling of Rs. 5,000 in the 
said first proviso is to be raised to Rs. 7,500. 

Hie discussion at pages 1517-1523 has to be read subject to the amended 
figures, wherever applicable. 

It m&y further be noted that the amendments made in section 40A(5) by 
the Taxation Laws (Amendment) Act, 1984, were made of no force as a 
result of subsequent amendments made by the Finance Act, 1985, as these 
never came into effect.”. 

Page 1518: section 40A(5): 

After line 6 from lop, add ^— 

“On a perusal of section 40A(5) (c)(i), it is apparent that limits have 
been fixed under the said section for deductions which can be claimed in 
respect of payments to an employee as also a former employee. An employee 
can be paid up to Rs. 7,500 (up to 31-3-1985, Rs. 5,000) per month 
which could be claimed as deduction. A former employee can be paid in 
aggregate or at a time up to Rs. 90,000 (up to 31-3-1985, Rs. 60,000) 
in the year. The section itself indicates that an employee who retires during 
a particular previous year would be a former employee. 

Therefore, it is possible for a person to be an employee for a part of 
the relevant previous year, i.e., up to the date of his retirement. For that 
period, he has to be treated as an employee and tdl payments made to 
him as an employee would be allowed as a deduction within the permissible 
monthly limit. After that period, when such an employee retires, he has 
to be treated as a former employee and payments made to him as a former 
employee again ought to be deductible within the permissible limit. Any 
other construction of the said section under which such an employee is 
treated only as an ‘employee’ or as a ‘former employee* in the year in 
question would render one part of the said section or the other nugatory 
iHindustan Motors Ltd, v C/T, (1985) 156 ITR 223, 227 (Cal)]. In that 
case, the assessee-company paid to its employee, who retired with effect 
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from 1st September, 1973, a sum of Rs. 22,000 as salary for 5 months and 
a sum of Rs, 61,600 on account of retirement benefits including gratuity. 
It was held that the sum of Rs. 22,000 was fully allowable being within the 
limit (5x5000) prescribed in the former part of section 40A(5)(f)(/). 
Out of Rs. 61,600, a sum of Rs 1,600 was hit by the latter part of 
section 40A(5)(c)(/) and could be disallowed. 

House rent allowance paid to a managing director [CIT v Toshiba Anand 
Lamps Ltd., (1984) 145 ITR 563 (Ker)] or-car allowance paid to the 
employee for the purpose of repairs to the car [Travancore Tea Estates Co. 
Ltd. V CIT, (1985) 153 ITR 444, 455 (Ker); Travancore Tea Estates Co 
Ltd. V CIT, (1985) 154 ITR 745 (Ker)] do constitute ‘salary’ within the 
.contemplation of section 40A(5)(«)(/).”. 

Page 1518: section 40A(5): 

At the end of the paragraphs titled ''Limitation on- perquisites also re¬ 
tained", add,—"The Kerala decision [24 CTR (Ker) 87=138 ITR 1 (Ker)] 
has been followed in CIT v Malayalam Plantations Ltd [(1987) 168 ITR 
63 (Ker)]. 

Items (:V) and (v) above indicate that the payment made by the assessee 
on behalt of its employee either under an obligation or voluntarily must 
finally enure to the benefit of the emplpyee and he must have a right therein 
[CIT V Amco Batteries Ltd., (1984) 150 ITR 48 (Karn)], In that case, 
the assessee took accident insurance policy in relation to personal accident 
or death by accident of some of its employees and paid premia thereon. 
Under the terms of the policy, the insured was the assessee-company and 
not the employees. The insured amount was payable to the assessee-company 
and the employees had no right to claim the amount payable under the 
policy. It was held that the premia paid could not be treated as a perqui¬ 
site for the purposes of section 40A(5). Also see, CIT v Bharat Ram 
Charat Ram Pr Ltd., (1986) 157 ITR 199 (Del); CIT v /. B. Advani & 
Co. (Mysore) (Pr.) Ltd., fl987) 163 ITR 638 (Kam).”. 

Page 1519: section 40A(5): 

At the end of (/«) of the paragraph tided "Where the limitations of 
section 40/4(5) have no application", add ,—“Also see, CIT v Coromandel 
Fertilisers Ltd., (1985) 156 ITR 283 (AP); CIT v Borosil Glass Works 
Ltd., (1986) 161 ITR 286 (Bom)” [holding that salary wholly exempt is 
also covered by this clause]. 

Pi^ 1519-1520: section 40A(5): 

At the end of the paragraph titled "Allowances in cash whether included 
in 'perquisitefV', add ,— 

“In the facts of the following cases, allowances in cash were held not 
included in ‘perquisites* as contmnplated by section 40A(S)(a)(ji)/ the 
Chen section 40(a)(v): 
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(1) Indian Leaf Tobacco Development Co. Ltd. v CIT. (1982) 137 
ITR 827 (Cal) [rc-imburscrncnt of medical expenses incurred by 
an employee]. Also see, CIT v National & Grindlays Bank Ltd., 
(1984) 145 ITR 457 (Cal); Instalment Supply Pr. Ltd. v CIT, 
(1984) 149 ITR 457 (Del); Alkali &. Chemical Corporation of 
India Ltd. V CIT, (1986) 161 ITR 820 (Cal); Union Carbide 
India Ltd. v CIT, (1987) 165 ITR 558 (Cal); CIT v Escorts Ltd., 
(1987) 59 CTR (Del) 284; CIT v Darjeeling Co. Ltd., (1984) 
Tax LR 483 (Cal); CIT v Mercantile Bank Ltd., (1987) 63 CTR 
(Bom) 79. 

(2) CIT V Warner Hindustan Ltd., (1984) 145 ITR 24 (AP) [house 
rent allowance, conveyance allowance, club fees and medical bills 
re-imburscd lo the employee]. Also see, CIT \ Warner Hindu- 
sthan Ltd., (1986) 160 ITR 217 (AP). 

(3) CIT V Singareni Collieries Co. Ltd., (1984) 150 ITR 67 (AP) 
[bonus paid to employees in cash]. Also see, CIT v Yorkshire 
Insurance Co. Ltd., (1986) 162 ITR 565 (Bom). 

(4) Travancore Tea Estates Co. Ltd. v CIT, (1985) 153 ITR 444 
(Ker) [cash paid to employee by way of marriage allowance]. 
Also see, Travancore Tea E.states Co. Ltd. v CIT, (1985) 154 
ITR 745 (Ker). 

(5) CIT V I. Govindram Pr. Ltd., (1987) 163 ITR 528 (Bom) [cash 
payment by way of gratuity to a director]. 

(6) CIT V General Marketing & Mfg. Co., (1987) 165 ITR 566 
(Cal) [cash payment made by the assessee to its employees to 
re-imburse them for the expenses incurred by way of house rent, 
medical expenses and salaries of gardener and watch and ward 
employee]. 

(7) CIT V Eastern Assam Tea Co. Ltd., (1984) 41 CTR (Cal) 361 
[cash allowances to employees for servants and conveyances]. 

Although such cash allowances have been held not to constitute ‘perqui¬ 
sites', these may well come under ‘salary’ as contemplated by section 
40A(5)(a)(f).”. 

Page 1521: section 40A(5); 

After line 8 from top, add ,— 

“In CIT V Warner Hindustan Ltd [(1984) 145 ITR 24 (AP)], it was 
found by the Tribunal as a fact that the employee, when departing on leave, 
handed over possession of the house to the assessee-company. It was held 
that the perquisite value of the rent-free accommodation during the period 
of leave of the employee could not be considered for the purpose of dis¬ 
allowance under section 40A(5). 

But the expenditure incurred by the ass^see in the maintenance of its 
bungalows in which its employees had been permitted to reside free of rent 
Rfid the depreciation on such bungalows are to be treated as ‘perquisites’ for 
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the purpose of disallowance under section 40A(5)(a)(») [Travancore Tea 
Estates Co. Ltd. v CIT, (1985) 154 ITR 745 (Ker)].”. 

Page 1522: section 40A(5): 

At the end of line 9 from top, add ,—“In that case, the Gujarat High 
Court had taken the view that the headwise limit prescribed under section 
40A(5)(c) in relation to salary and perquisite falling under section 40A(5) 
(a) did not apply in respect of an employee who was also a director refer¬ 
red to in the first proviso to section 40A(5)(a). That decision in CIT v 
Bharat Vijay Mills Ltd [(1981) 128 ITR 633 (Guj)] has been dissented 
from in Travancore Rayon Ltd. v CIT [(1986) 162 ITR 732 (Ker)], hold¬ 
ing that where the amounts paid to the managing director during the rele¬ 
vant accounting year was solely by way of salary and perquisite and no 
other amount was paid so as to attract the provisions of section 40(c), the 
expenditure could be allowed only with reference to section 40A(5) and 
section 40(c) shall have no application. Also see, CIT v Warner Hindustan 
Ltd., (1984) 145 ITR 24 (AP); CIT v South India Viscose Ltd., (1987) 
163 ITR 674 (Mad).”. 

Page 1522: section 40A(5): 

At the end of line 15 from top, aid ,—“The decision in International 
Instruments Pr. Ltd. v CIT [(1981) 130 ITR 315 (Kam)] has been follow¬ 
ed in CIT V Internatiorud Instruments P. Ltd [(1983) 144 ITR 936 (Kam)], 
holding that section 40A(5) applies to the remuneration paid to a director 
rof the assessee-company.”. 

Page 1522: section 40A(5): 

At the end of the paragraph titled 'Which provision appropiiate in case 
of director-cum-employeeT', add ,—“The decision in Addl. CIT v Tarun 
Commercial Mills Ltd [(1978) 113 ITR 745 (Guj)] has been followed in 
•C/r V Maneklal Harilal Spng. di Mfg. Co. Ltd [(1983) 141 ITR 129 
(Guj)].”. 

Page 1523: section 40A(6): 

After the paragraph titled "Limitations on allowability of fees for services 
rendered by some ex-employe*,:—section 40^4(6)”, add^ 

“The limit of Rs. 60,000, which was operative for assessment years 1972- 
73 to 1984-85, has been raised to Rs. 90,000 for and from assessment year 
1985-86 as a result of amendment of section 40A(6) by the Finance Act, 
1984, with effect from 1st April, 1985.”. 

Pages 1523-1525: section 40A(7): 

On the subject of allowability of "Provision made for gratuity—section 
40A(7)”, operative for and from assessment year 1973-74, reference may 
be made to-- 

(1) Middman Aluminium Corpn, Ltd* v CIT, (1983) 144 IIU 
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(Cal) [provision for gratuity was held not deductible as the same 
was not transferred to a fund as required by section 40A(7)]. 

(2) Jiwajirao Sugar Co. Ltd. v CIT, (1983) 144 ITR 729 (MP), 
special leave petition dismissed by the Supreme Court: (1984) 
150 ITR (St.) 82 [provision for gratuity, held not deductible be¬ 
cause the prescribed conditions of section 40A(7) were not 
fulfilled]. Also see, Cowasji Sons v CIT, (1987) 166 ITR 445 
(MP). 

(3) CIT V New Swadeshi Mills of Ahmedabad Ltd., (1984) 147 ITR 
163 (Cal), approved in (1985) 156 ITR 585 (SC) [claim for 
estimated liability for payment of gratuity on actuarial basis with¬ 
out fulfilling conditions of section 40A(7), held not tenable]. 

(4) Pandian Roadways Corpn. Ltd. v CIT, (1985) 152 ITR 496 
(Mad), special leave petition granted by Supreme Court: (1985) 
152 ITR (St.) 225 [gratuity liability relating to its employees 
transferred to the transferee was held not deductible as there was 
no direct payment of gratuity to the employees who had been 
transferred]. 

(5) CIT V G. T. N. Textiles Ltd., (1985) 155 ITR 5 (Ker) [pro¬ 
vision for gratuity relating to an earlier year made in a sub¬ 
sequent year—^held not deductible in the subsequent year]. Also 
see, CIT v Periya Karamalai Tea & Produce Co. Ltd., (1987) 
167 ITR 32 (Ker); CIT v Haileburia Tea Estates Ltd., (1987) 
167 ITR 254 (Ker). 

(6) ITO V Tata Iron & Steel Co. Ltd., (1986) 159 ITR 938 (SC), 
setting aside Tata Iron dc Steel Co. Ltd. v ITO, (1975) 101 ITR 
292 (Bom) [case was s^nt back to the High Court for a fresh 
consideration in the light of the decision in Shree Sajjan Mills 
Ltd. V CIT [(1985) 156 ITR 585 (SC)] and to determine whether 
the second and third conditions of section 40A(7)(h)(u) were 
also satisfied]. Also see, CIT v Vanaz Engineering Pr. Ltd., (1986) 
162 ITR 876 (SC); CIT v Forbes Forbes Campbell &. Co. Ltd., 
SLP (Civil) No, 20 of 1981: (1?83) 144 ITR (St.) 11; CIT v 
Motor & General Finance Ltd., SLP (Civil) No. 11466 of 1980: 
(1983) 142 ITR (St.) 8 (SC); CTT v B. Mehta & Co., SLP 
(CivU) No. 7 of 1981: (1983) 143 ITR (St.) 59 (SC). 

(7) CIT v Chackola Spng. Mills Ltd., (1987) Tax LR 1211 (Ker) 
[for deduction under section 40A(7), the conditions laid down 
in that regard must be satisfied—on facts, the Tribunal was directed 
to reconsider the right of the assessee to claim deduction for 
gratuity in the light of the Supreme Court ruling and the statutory 
provisions]. 

Sectkm 40A(7) to an extent ovenriddai by section 43Bv—It may be noted 
that for and from assessment year 1984-85, section 43B has an overriding 
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effect over the provisions of section 40A(7). Under the provisions of sec¬ 
tion 43B, a deduction in respect of any suni payable by the assessee as an 
employer by way of contribution, inter alia, to any gratuity fund is to be 
allowed in computing the business income of that previous year in which, 
such sum has been actually paid by him. 

Page 1525: section 40A(7): 

After line 28 from top, add ,— 

**Ban of section 40A(7) operates even where no provision has been nude.— 
Since the liability for payment of gratuity was made statutory, an assessee 
could claim a deduction in respect of estimated accrued liability for pay¬ 
ment of gratuity even without making any provision therefor in the books of 
account of the assessee for any relevant previous year. An argument was ad¬ 
vanced in Shree Sajjan Mills Ltd. v CIT [(1985) 156 ITR 585 (SC), 
affirming CIT v Shree Sajjan Mills Ltd., (1984) 147 ITR 185 (MP)] that 
the ban under section 40A(7) would operate only where a provision is 
made by the assessee in his books and not where no such provision has 
been made. The argument was negatived. The Supreme Court observed that 
such an interpretation would lead to an absurd result. For and from assess-> 
ment yedr 1973-74, the allowability of gratuity depends only upon the 
fulfilment of the conditions laid down in section 40A(7) whether or not 
any provision has been made therefor. In taking that view, the decisions in 
Pepples Engineering Motor Works Ltd. v CIT [(1981) 130 ITR 174 
(Cal)] and CIT v New Swadeshi Mills of Ahmedabad Ltd [(1984) 147 
ITR 163 (Cal)] have been approved. Also see, Jivajirao Sugar Co. Ltd. v 
CIT, (1984) 147 ITR 192 (MP); Bharat General & Textile Industries Ltd. 

V CIT, (1985) 153 ITR 747 (Cal); Coimbatore Cotton Mills Ltd. v CIT, 
(1985) 154 ITR 240 (Mad); CIT v Perfect Pottery Co. Ltd., (1986) 
Taxation 81(3)-185 (MP); CIT v Vijoy Kumar Veneet Kumar, (1986) 
Tax LR 818 (Cal); Perfect Pottery Co. (,M.P.) Ltd. v CIT, (1986) Taxa¬ 
tion 82(3)-10 (MP).”. 

Page 1528: sections 40A(8) to 40A(12); 

Before the text of section 41, add ,— 

*^ection 40A(8), now omitted.—Section 40A(8) has been omitted by the 
Finance Act, 1985, with effect from 1st April, 1986. This section 40A(8) 
was operative for assessment years 1976-77 to 1985-86. 

In^odtlon of restrictions on contribntioiffi by employers to non-statntory 
tands—sections 40A(9), 40A(10) and 40A(11).—^Tbe scope and effect of 
these sub-sections, which have been inserted by t&e Hnance Act, 1984, with 
retrospective effect from 1st April, 1980, i.e„ for and from assessment 
year 1980-81, have been elaborated in paragraphs 16.1 to 16.5 of the depart¬ 
mental circular No. 387, dated 6th July, 1984, which have been reproduced 
at pages,ixxviii-lxxis: of Vo}.-4. • 

$ttb-sebtion (9) emd (10) of section 4QA have been hdd not violative- 
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of Article 14 of Oie Constitution {Myswe Kirloskar Ltd. v Union o/ India, 
(1986) 160 ITR 50 (Kara)]. 

Expenditiire incmred in connection with certain proceedings under the 
1961 Act^-restriction on aOowance—section 40A(12).—^Hiis section 40A 
(12) was inserted by the Finance Act, 1985, with effect from 1st April, 
1986. Certain other consequential amendments were also made by that Act. 
The scope and effect of all these amendments have been elaborated in the 
following portion of the departmental circular No. 421, dated 12th June, 
1985, as imder:— 

‘Disallowance of expenditure incurred in connection with certain proceed-- 
ings under the Iitcome-tax Act .—21.1 Under section SOW of the Income- 
tax Act, any expenditure incurred by an assessee in respect of any pro¬ 
ceedings before any income-tax authority or the Appellate Tribunal or any 
court relating to the determination of any liability under the Income-tax Act 
by way of tax, penalty or interest is allowed as a deduction in the com¬ 
putation of the taxable income, subject to a ceiling of Rs. 5,000. Hie 
Finance Act, 1985, has deleted the aforesaid provision and inserted a new 
sub-section (12) in section 40A of the Income-tax Act to provide that no 
deduction shall be allowed in excess of Rs. 10,(X}0 for any assessment year 
in respect of any expenditure incurred by the assessee by way of fees or 
other remuneration paid to any person (other than an employee of the 
assessee)— 

(a) for services (not being services by way of preparation of return 
of income) in connection with any proceeding under the Income- 
tax Act before any income-tax authority or the Settlement Com¬ 
mission or the competent authority under Chapter XXA of the 
said Act or the Appellate Tribunal or any court; 

(h) for services in connection with any other proceeding before any 
court, being a proceeding relating to tax, penalty, interest or any 
other matter under the Income-tax Act; and 
(c) for any advice in connection with tax, penalty, interest or any 
other matter under the Income-tax Act. 

21.2 The Finance Act, 1985, has also inserted a new sub-clause (in) in 
clause (n) of sub-section (1) of sectiqn 58 of the Income-tax Act to pro¬ 
vide that any expenditure of the nature referred to in sub-section (12) of 
section 40A of the Income-tax Act shall not be allowed as deduction in 
computing the incenne diargeable under the head **Income from other 
sources”. The effect of this amendment is that no part of the expenchture 
of the nature referred to in clauses (a) to (c) of sub-section (12) of 
section 40A will be allowed as a deduction in computing the income chai^ 
able under the head “Income from other sources”. This prohibition will 
apply even in cases where such expenditure is not in excess of Rs. 10,000. 

21.3 These amendments take ^ect from Ist April, 1986, and will, accor¬ 
dingly, apply in relation to the assessment year 1986-87 and subsequent 
years.*.”. 

cap: it v-7—^21 
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PEges 1530-1531: sectimi 41: 

After the paragraphs titled “Legislative amendments", add ,— 

**3. By the Taxation Laws {Amendment and Miscellaneous Provisions) 
Act, 1986 (46 of 1986).—^By this Act, sub-sections (2) and (2A) of section 
41 and the Explanations thereunder have been omitted, and sub-sections (4) 
and (5) have been amended, with effect from 1st April, 1988. The scope and 
effect of these and other allied amendments have been elaborated in para¬ 
graphs 6.1 to 6.4 of departmental circular No. 469, dated 23rd September, 
1986, which have been reproduced at pages 6062 to 6067, ante, in connec¬ 
tion with section 32. 

4. By the Finance Act, 1987.—^This Act has amended section 41(5) by 
omitting the words ‘or under the head “Capital gains” ’, from that section, 
with effect from 1st April, 1988. The omission is of consequential nature.”. 

Page 1533: section 41(1): 

In line 12 from bottom, after “(1975) 100 ITR 40 (All)”, add,—“\ 
CIT V Thakurdas, (1984) 147 ITR 549 (MP)” [holding that for invoking 
section 41(1), an actual allowance or deduction in an earlier year is a 
condition precedent]. 

As to the requisite conditions for invoking section 41(1), reference may 
also be made to M. R. Dhawan v CIT, (1984) 149 ITR 160, 168 (Del); 
CIT V Haryana Co-operative Sugar Mills Ltd., (1985) 154 ITR 751 (Punj), 
special leave petition granted by the Supreme Court: (1985) 155 IT1R 
(St.) 4; CIT V Agarpera Co. Ltd,, (1986) 158 ITR 78 (Cal). 

Page 1534: section 41(1): 

After line 9 from top, add ,— 

“In that view of the- matter, where a debt due from the assessee was 
foregone by the creditor in a later year, it can be taxed under section 
41(1) in such later year when it was foregone [C/7 v Manohar Bandhu, 
(1984) 148 ITR 108 (Bom)].”. 

Page 1534: section 41(1): 

Before line 2 from bottom, add ,— 

**lVfethod of acconnting not relevuit—The provisions of section 41(1) can 
be invoked in cases of assessees following cash system of accounting as also 
those following mercantile system of accounting on fulfilment ot requisite 
conditions. The mere fact that the assessfse follon^ mercantile system of 
accounting does not detract the applicability of section 41(1) \CIT v Bdlabux 
Birla dc Co., (1986) 157 ITR 759, 761 (Punj)]. 

Old books cannof be called npon fmr prodnetion.—Section 41(1) does not 
warrant a detiuled enquiry whereby an assessee can be called upon to pro¬ 
duce his books of account and other documents to establish Us case, as 
in tiie case of a regular assessment. The allowance or deduction made in the 
assessment for any year can be ascertained from the order of assessment 
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of that year. The investigation envisaged under section 41(1) is only the 
verification of the orders of assessment for the earlier years in which the 
assessee had been granted the deduction or allowance [C/T v Ancherry 
Pavoo Kakku, (1986) 160 ITR 88, 92, 93 (Ker)].”. 

Pages 1534-1535: section 41(1): 

At the end of the paragraphs titled ''Section 41(1) concerns a trading 
liability and not other types of liability", add ^— 

“Where the assessee had not claimed nor obtained a deduction in respect 
of a security deposit treating it as a trading liability, section 41(1) cannot 
be invoked when such security deposit is refunded to the assessee [CIT v 
A.V.M. Ltd., (1984) 146 ITR 355 (Mad)].”. 

Page 1538: section 41(1): 

After serial No. (9), giving illustrative cases about applicability or other¬ 
wise of section 41(1), add ,— 

“(10) The assessee pledged her stock-in-trade with a bank for getting 
overdraft. A portion of such goods were damaged due to carelessness of the 
bank staff and the balance was removed away by the bank employees. Loss 
or damage was allowed as a deduction in income-tax proceedings. The 
assessee filed, a criminal complaint against the bank and the matter was ulti¬ 
mately compromised whereunder the bank v^ote off the amount due from the 
assessee. It was held that the amount so written off was taxable under sec¬ 
tion 41(1) to the extent of loss or damage already allowed {Mrs. Ethyl 
Saxena v CIT, (1984) 146 ITR 518 (Del), special leave petition granted by 
the Supreme Court: (1985) 156 ITR (St.) 161]. 

(11) A retiring partner owed to the firm a sum of Rs. 20,831, which 
represented his share of accumulated loss. Such sum was foregone by the 
continuing partners. It was held that such foregone amount was not liable 
to be assessed under section 41 fl) because no allowance or deduction was 
made in the assessee’s hands [CIT v N. Rudrappan, (1984) 147 ITR 355 
(Mad)]. Also see, CIT v Chunilal M. Pandya, (1986) 158 ITR 505 (Guj). 

(12) The amount of cane price payable to the suppliers, which had not 
been claimed by them, was transferred to the profit and loss account. 
Section 41(1) was held attracted [CIT v Haryana Co-operative Sugar Mills 
Ltd., (1985) 154 ITR 751 (Punj), special leave petition granted by the 
Supreme Court: (1985) 155 ITR (St.) 4]. 

(13) Allowance in respect of royalty payable to Goveniment was grafted 
to the assessee-firm. Thereafter, the business of the assessee-firm was taken 
over by another firm. Subsequent to that, the Go^’emment reduced the 
amount of royidty so payable. It was, on facts, held that the remission was 
made to the assessee-firm and the provisions of section 41(1) were attracted 
so as to include remission amount in the hands of the assessee-firm [Banswto’a 
Electric Supply Co. v CIT, (1986) 160 ITR 127 (Raj)].”. 
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Page 1540: sectkn 41(l)i; 

After line 6 from top, add ^— 

“In Addl. CIT V Chandrakant D. Patel [(1983) 139 ITR 233 (MP), 
special leave petition granted by the Supreme Court: (1984) 146 ITR (St.) 
183], the refund of sales tax to the assessee-firm which succeeded to a sole 
proprietary concern was held taxable in the year in which such refund be¬ 
came due as a result of a Supreme Court judgment. 

It may be noted that section 41(1) can be invoked to assess sales tax 
refund as a benefit to the assessee only in a case where the subject-matter 
of the refund relates to a payment of sales tax in an earlier year which 
has come out of the coffers of the assessee itself and not from out of any 
collections made by the assessee in that regard from its customers. In such 
a case, it can be truly said that the sales tax payment in an earlier year 
is a ‘trading liability incurred by the assessee’. Any deduction made in the- 
relevant year in respect of that sales tax payment can be truly regarded as 
a deduction made in respect of a trading liability incurred by the assessee. 
And it can also be truly said that the subsequent refund of the sales tax 
can be regarded as a ‘benefit’ in respect of the trading liability by way of 
‘remission of the trading liability’ [CIT v Thirumalmswamy Naidu & Sons„ 
(1984) 147 ITR 657, 667-8 (Mad)]. 

It cannot be laid down as a general proposition of law that unless sales 
tax paid by the assessee was refunded as sales tax and/or as a result of 
the proceedings under the relevant Sales Tax Act, the refund thereof cannot 
be brought within the net of tax under section 41(1) [CIT v Sahney Steel 
& Press Works Lt4., (1985) 152 ITR 39 (AP)). In that case, refund of 
sales tax was made in pursuance of an inopntive scheme of the State Govern¬ 
ment. The same was held nevertheless to attract section 41(1). 

In CIT V Deora Pu Canbeon Mfg. Co. Pr. Ltd [(1985) 156 ITR 831 
(MP)], the Tribunal found that the amount of sales tax refunded was pay¬ 
able to the buyer. It was held that such refund does not attract section 
41(1).”. 

Page 1540: section 41(1): 

At the end of the paragraph titled **Mere challenge to levy not enough**^ 

add,— 

“In Rameshwar Prasad Kishan Gopal v ITO [(1983) 141 ITR 763 (All)], 
the assessee challenged the levy of excise duty on poppy heads by filing 
a writ in the High Court. Certain amount was deposited in the court as per 
court’s order. The same was, later, directed to be refunded when the writ 
was allowed. There were two appeals in the Supreme Court against’ the 
allowance of the wnt. The Income-tax OfiBcer sought to tax the refunded 
amount. It was held that the decision of the High Court had not become 
final and was the subject-matter of appeals. There was thus no cessation of 
liability so as to attract section 41(1).”. 
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Page 1540: secOon 41(1): 

At the end of the paragn^h titled **On refunds, the section did not intro¬ 
duce a new principle of law but was mere declaratory in character'', add ,— 
“The decision in CAgIT v Kerala Estate [(1974) 96 ITR 210 (Ker)l, has 
been afiirmed by the Supreme Court in CAgIT v Kerala Estate Mooriad 
Chalapuram [(1986) 161 ITR 155 (SC)], where it has been held that in 
the absence, in the Agricultural Act provision, of a deeming provision 
similar to section 10(2A) of the 1922 Act or section 41(1) of the 1961 
Act, the remission could not be considered as amounting to receipt of 
agricultural income.” 

Page 1541: section 41(1): 

After line 20 from top, add ,— 

“Applying the principle laid down by the Supreme Court in CIT v Hukcrn- 
chand Mohanlal [(1971) 82 ITR 624 (SC)], it has been held that the 
successor-in-business could not be assessed in respect of deemed profit 
under section 41 (1) in relation to allowance, etc., granted to the predecessor- 
in-business [see, CIT v Minerals &. Metals Trading Corporation of India 
Ltd., (1986) 157 ITR 371 (Del); Girdharilal Bagadia v Addl. CIT. (1986) 
161 ITR 89 (MP)]. Also see, CIT v Gunturu Kannabhai d Co., (1986) 
158 ITR 353 (AP). 

However, the above proposition of law does not hold good in cases of 
amalgamation of companies because in such a case, in the eye of law, the 
corporate personality of the amalgamating company is blSnded and con¬ 
tinued in the amalgamated company [CIT v Saraswati Industrial Syndicate 
Ltd., (1982) 136 ITR 366 (Pimj); Saraswati Industrial Syndicate Ltd. v 
CIT, (1982) 136 ITR 361 (Punj)]. 

Similarly, a mere re-constitution of a firm does not bring about a change 
in the identity of the partnership. In that view of the matter, refund of sales 
tax was held taxable in the hands of the recipient reconstituted firm even 
though the sales tax liability was allowed deduction in the hands of the 
originally constituted firm [CIT v Chandajee Khubafee Co., (1983) 143 
ITR 365 (AP)].”. 

Pages 1543-1544: section 41(1): 

On the subject **A time-bar on a liability does not by itself attract action 
under section 41(1)”, reference may also be made to CIT v B. N. Elias & 
Co. Pr. Ltd., (1986) 160 ITR 45 (Cal); CIT v Pre-stressed Concrete Co. 
(5.7.) Pr. Ltd., (1986) 162 ITR 314 (Mad). 

Page 1544: section 41(1): 

Before line 15 from bottom, add ,— 

“In consonance with the above view, unilateral transfer of an amount 
from sundry creditor's account to profit and loss account [CIT v Bharat 
Nidhi Ltd., (1983) 143 ITR 47 (Del)] does not by itself attract liability 
under section 41(1). Also see, CIT\ Rex Commercial Corpn. P. Ltd., 
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(1984) Tax LR 727 (Bom); CIT v Sadul Textiles Ltd., (1987) 167 ITR 
634 (Raj); CIT v Agarpara Co. Ltd., (1986) 158 ITR 78 (Cal).”. 

Page 1546: section 41(1): 

Before the paragraph titled “Om/r on the department", add .— 

**Question of law,—^The question whether a particular amount is assess¬ 
able under section 41(1) is a question of law [CIT v Balabux Birla & Co., 
(1986) 157 ITR 759 (Punj)].”. 

Page 1546: sections 41(2) & (2A): 

Before line 11 from bottom, add ,— 

‘^Sections 41(2) and 41(2A) omitted.—^The Taxation Laws (Amendment 
and Miscellaneous Provisions) Act, 1986 (46 of 1986), has omitted sub¬ 
sections (2) and (2A) of section 41 with effect from 1st April, 1988, i.e., 
for and from assessment year 1988-89. The discussion relating to balancing 
charge in respect of depreciable assets at pages 1546 to 1558 of Vol. 2 is 
applicable upto assessment year 1987-88.”. 

Page 1548: section 41(2): 

After line 19 from top, add ,— 

**Sale of business as a going concern.—In every case where a concern 
carrying on a business is sold as a whole, it cannot be assumed that the 
sale was for a slump price. Where the schedule attached to the agreement to 
sell listed the value of different items separately, it was held that a part 
of the consideration for the sale of the business as a going concern was 
referable to the depreciable asset and the profit under section 4U2) in 
relation to such asset was rightly assessed [Chandra Katha Industries v CIT, 
(1982) 138 ITR 168 (All)].”. 

Page 1550: section 41(2): 

At the end of serial No. 2, column 2, add, —“Also see, Chandra Katha 
Industries v CIT, (1982) 138 ITR 168 (All).”. 

Page 1551: section 41(2): 

At the end of serial No. 4, column 1, add, —“The Bombay High Court 
decision in Bombay Burmah Trading Corporation Ltd. v CIT ((1971) 81 
ITR 111 (Bom)] has been affirmed in CIT v Bombay Burmah Trading 
Corpn [(1986) 161 ITR 386 (SC)].”. 

Page 1551: section 41(2): 

At the end of serial No. 5, column 2, add,, —“(see, Chandra Katha In¬ 
dustries V CIT, (1982) 138 ITR 168 (All)].”. 

Page 1551: section 41(2): 

Before the paragraph titled “Tear of chargeability", add ,— 

*<Confiscation does not attract section 41(2).~-Section 41(2) is applicable 
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only where as a result of sale, discard, demolition or destruction of tui asset, 
mon^s payable in respect of such asset exceed its written down value. 
Confiscation of an asset does not fall within any of the stipulated happenings 
attracting section 41(2) [see, CIT v Benged Assam Steamship Co. Ltd.^ 
(1986) 161 ITR 576 (Cal)].”. 

Pages 1551-1552: section 41(2): 

At the end of the paragraphs titled “year jor chargeability”, addy — 

“In CIT V Rohtak Textile Mills Ltd [(1982) 138 ITR 195 (Del), special 
leave petition granted ly the Supreme Court: (1984) 149 ITR (St.) 131], 
three of the electrical undertakings run by the assessee were taken over by 
the Electricity Board during the relevant previous year and a part of the 
price was also paid, but without finahsing the price payable. It was held 
that profits under section 41(2) could not be taxed for the relevant assess¬ 
ment year because the moneys payable in respect of such take-over could 
not be said to have become due in the relevant previous year. Also see, 
Okara Electric Supply Co. Ltd. v CIT, (1985) 154 ITR 493 (Del); CIT v 
United Provinces Electric Supply Co. Ltd., (1987) 166 ITR 565 (Cal). 

In CIT V Sheshappa Hegde [(1984) 150 ITR 164 (Karn)], it has been 
held that the compensation under the Karnataka Carriages (Acquisition) 
Act, 1976, for take-over of the motor vehicle becomes due only after deter¬ 
mination and quantification of the compensation under an award of the arbi¬ 
trator appointed for the purpose. 

Also see, Nagpur Electric Light &. Power Co. Ltd. v CIT, (1987) 33 
Taxman 14 (Bom).”. 

Page 1553: section 41(2): 

Before the paragraph titled '‘'Calculating balancing charge”, add ,— 

“On the applicability or otherwise of section 41(2), reference may also 
be made to Addl. CIT v Smt. Indira Bai, (1985) 151 ITR 692 (AP). 

In the facts of CIT v Bengal Jute Mills Co. Ltd [(1987) 165 ITR 63 
(Cal)] and CIT v Bengal Jute Mills Co. Ltd [(1987) 165 ITR 646 (Cal)], 
the matters were remanded to the Tribunal for ascertainment of the written 
down value which were not available in the statement of the cases. 

In / A. Trivedi Bros, v CIT [(1984) 148 ITR 659 (MP)], the mines be¬ 
longing to the assessee were compulsorily acquired along with the assets 
belonging to the contractor and lying in the mines, a third* person. The 
Income-tax Officer computed section 41(2) profits on the basis of the entire 
coinpensation received. It was held that in such a case, the compensation 
had to be apportioned between the assessee and the contractor by the Dis¬ 
trict Court and only thereafter section 41(2) profits could be ascertained 
in the hands of the assessee. 

in specie of the damaged asset.~The expression ‘moneys 
payable’, as defined in the Explanation below sectiofi 41(4) read with sec¬ 
tion 32(1), includes any amount received from an insurance company. Where 
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the insurance company, by exercising its option to replace the damaged asset, 
replaces the damaged asset by a new asset in specie, there is no question 
of payment of any money by the insurance company so as to bring the case 
within the expression ‘moneys payable* attracting section 41(2). In such a 
case, even the value of the replaced asset cannot be treated as ‘moneys pay¬ 
able’ [Kasturi <fe Sons Ltd. v CJT, (1985) 152 ITR 541 (Mad)]. 

Sale price in foreign currency.—^Where the sale price, etc., is paid or pay¬ 
able, either in a lump or in instalments, in foreign currency, the moneys 
payable for the purpose of determination of deemed profits under section 
41(2) are to be ascertained after converting the foreign currency into Indian 
rupee currency at the rate of exchange prevailing on the date of actual 
payment [CIT v Bharat Lines Ltd., (1986) 159 ITR 541 (Bom)]. 

Depreciation not allowed in India.—The determination of deemed profit 
under section 41(2) depends on the figure of written down value of the 
concerned asset. Since depreciation not actually allowed in India cannot be 
taken into account in arriving at the written down value of the concerned 
asset, no question arises for assessing balancing charge under section 41 (2) 
on sale of such asset [CIT v East Asiatic Co. Ltd., (1984)148 ITR 124 
(Cal)]. Cf. Ogar Sugar Works Ltd. v Stale of Karnataka, (1985) 155 ITR 
39 (Kam).”. 

Pi^e 1553; section 41(2): 

At the end of the paragraph titled “Brokerage”, add ,— 

“However, in CIT v Bharat Lines Ltd [(1986) 159 ITR 541 (Bom)], the 
brokerage and travelling expenses were held directly referable to and related 
to the sale and, therefore, deductible in computing deemed profits under 
section 41(2). 

Solatium. —For the purpose of calculation of balancing charge, the amount 
received as solatium forms part of the sale price of, or moneys payable for, 
the assets [Nagpur Electric Light & Power Co. Ltd. v CIT, (1987) 33 
Taxman 14 (Bom), following, Akola Electric Supply Co. P. Ltd. v CIT, 
(1978) 113 ITR 265 (Bom)].”. 

Page 1553: section 41(2): 

On the subject “Depreciable and non-depreciable items sold for a compo^ 
site price", reference may also be made to City Transport Pr. Ltd. v CIT, 
(1986) 162 ITR 436 (Mad). 

PPge 1555: section 41(2): 

In line 6 from top, after “126 ITR 403 (Punj)”, add,—Ambda Cantt. 
Electric Supply Corpn. Ltd.\ CIT, (1982) 133 ITR 343 (Punj); Ambda 
Electric Supply Co. Ltd. v CIT. (1983) 139 ITR 925 (Punj)”. 

Pt^ 1555: sectiom 41(2): 

After serial No. (5), giving illustrative cases where the relevant transac¬ 
tion involved ‘sale* resulting in balancing charge, add ,— 
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"(6) Where the assets of a firm are sold before its dissolution by its 
partners to one of them [Popular Engineering Co. v CIT, (1983) 140 ITR 
398 (MP)]. 

(7) Auction sale by the Collector for recovery of arrears of cane cess 
[Jagdish Sugar Mills Ltd. v CIT, (1986) 161 ITR 209 (SC), affirmii^ 
CIT V Jagdish Sugar Mills, (1974) Tax LR 526 (All), which has been 
referred to in lines 23-24 from top of page 1555 of Vol. 2]. 

(8) Transfer of depreciable asset by the assessee-firm to a company, 
which allotted its shares to the partners of the assessee-firm in lieu of the 
sale price [CIT v Amur Transport Services, (1986) 162 ITR 1 (MP)]. 

Also see, Cawasji & Co. v CIT, SLP (Civil) No. 951 of 1984: (1984) 
149 ITR (St.) 132 (SC).”. 

Page 1556: section 41(2): 

After serial No. (9), giving illustrative cases where the relevant, tran¬ 
saction did not involve sale and, therefore, not resulting in balancing charge, 
add ,— 

“(10) Allocation of depreciable asset to a retiring partner in satisfaction 
of his dues from the firm [Addl. CIT v Agarwcd Timber & Bans Co., 
(1983) 144 ITR 46 (MP)]. 

(11) An individual transferred his depreciable asset to a firm wherein 
he was a partner [Smt. Laxmibai v CIT, (1983) 144 ITR 82 (MP)]. 

(12) The assessee transferred his asset to a firm wherein he became 
a partner [CIT v Vijendra Pal Singh, (1987) 163 ITR 115 (Raj)]. 

(13) Handing over of the assets of the old firm by its partners to a 
new partnership wherein those partners were also partners [CIT v Chironjilal 
Mahawar, (1987) 63 CTR (MP) 139.”. 

Page 1557: action 41(2): 

After line 12 from top, add ,— 

“In CITv S. Balasubramanian [(1986) 160 ITR 610 (Mad)], depreciation 
was granted in the hands of the bigger HUF. Such depreciable asset was 
assigned to a smaller HUF on partition. That asset was sold by the smaller 
HUF. It was held that section 41(2) was not attracted because the identity 
of the person obtaining depreciation was different from that selling the 
asset.”. 

Page 1557: section 41(2): 

Before the paragraph titled "^Failure to disclose attracts s. 147(a)”, add ,— 

«Onns.—^For invoking the provisions of section 41(2), the burden is on 
the revenue to show that depreciation was allowed in earlier year(s) in 
respect of the concerned asset [CIT v Dr. Kishanchand, (1983) 144 ITR 
1 (MP)].”. 

Pages 1557-1558: section 41(2): 

On the subject ^^Balancirg charge in the hands of amalgamated company”. 
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reference may also be made to CIT v Delta Jute Mills Co. htd.y (1986) 159' 
rm 215 (Cal); CIT v Delta Jute Mills Co. Ltd., (1986) 159 I'm 220 
(Cal). 

Fage 1560: aection 41(5): 

At the end of the paragraph titled ^'Legislative history*', add, —^‘’Section 
41(5) has further been amended by the Taxation Laws (Amendment and 
Miscellaneous ProWsions) Act, 1986 (46 of 1986), by omitting the words, 
brackets, figures and letter 'sub-section (2), sub-section (2A),’ from that 
section 41(5), with effect from 1st April, 1988. 'This amendment was con¬ 
sequential to the omission, by that Act, of sub-sections (2) and (2A) from 
section 41. 

That section 41(5) has also been amended by the Finance Act, 1987 
(11 of 1987), by omitting the words ‘or ynder the head “Capital gains’” 
from that section 41(5), with effect from 1st April, 1988. This amendment 
is also of a consequential nature.”! 

Page 1570: section 43(1): 

At the end of paragraph titled "Explanation 1”, add, —“This Explana¬ 
tion 1 has been amended by the Taxation Laws (Amendment and Miscel¬ 
laneous Provisions) Act, 1986 (46 of 1986), with effect from 1st April, 
1988. The amendment is consequential to the adoption, by the said Act, 
of a new scheme for depreciation allowance.”. 

Page 1570: section 43(1): 

After the paragraph titled "Explanation 2”, add ,— 

“By the Taxation Laws (Amendment and Miscellaneous Provisions) Act, 
1986 (46 of 1986), a new Explanation 2 has been substituted for the exist¬ 
ing Explanation 2, with effect from 1st April, 1988. For the scope of the 
so-substituted Explanation 2, reference may be made to item (/) of para¬ 
graph 6.4 of the departmental circular No. 469, dated 23rd September, 
1986, which has been reproduced at pages 6066-6067, ante, in connection 
with section 32.”. 

Pages 1570-1571: section 43(1): 

After the paragraph titled "Explanation 4”, ttdd ,— 

“By the Taxation Laws (Amendment and Miscellaneous Provisions) Act, 
1986 (46 of 1986), a new Explanation 4 has been substituted for the 
existing Explanation 4, with effect from 1st April, 1988. Like its predecessor, 
the so-substituted Explanation 4 makes provision for ascertainment of actual 
cost of any asset which had once belonged to the assessee and had been 
used by him for the purposes of his business or profession and thermffter 
ceased to be his property by reason of transfor or otherwise, which is 
re-acquired by him. The actu^ cost of such an asset shall be— 

(i) the actual cost to him when he first acquired the asset as reduced! 
by— 
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(a) the amount of depreciation actually allowed to him under the 
1922 Act and/or the 1961 Act upto and including the assess¬ 
ment year 1987-88; and 

(b) the amount of depreciation that would have been allowable 
to the assessee for and from assessment year 1988-89, as if 
the asset was the only asset in the relevant block of assets; or 

(i/) the actual price for which the asset is re-acquired by him, 
whichever is less,”. 

Page 1571: section 43(1): 

After the paragraph titled ''Explanation 7”, add ,— 

"Explanation 8,—^A new Explanation 8 has been inserted in section 43(1) 
by the Finance Act, 1986 (23 of 1986), with retrospective effect from 
1st April, 1974, i.e., for and from assessment year l'974-75.”. 

Pages 1573-1574: section 43(1): 

On the subject "Cost met by persons other than the assessee—actual cost 
to the assessee, what it isT\ reference may also be made to-=- 

(1) Ambala Electric Supply Co. Ltd. v CfT, (1983) 139 ITR 925 
(Punj) [consumers* contributions to reduce the actual cost]. Also 
see, CIT v Bombay Suburban Electric Supply Ltd., (1983) 142 
ITR 298 (Bom), special leave petition granted by the Supreme 
Court: (1983) 140 ITR (St.) 23; Ranchi Electric Supply Co. 
Ltd. v CIT, (1984) 150 ITR 95 (Pat); British Insulated Cal- 
lendafs Cables Ltd. v CIT, (1983) 142 ITR 300 (Bom); CIT v 
Panvel Taluka Electrical Development Co. Ltd., (1983) Taxation 
71(1)-14 (Bom). 

(2) Lucknow Producers’ Co-operative Milk Union Ltd. v CIT, (1983) 
143 ITR 60 (All) [amount of grant received from the State 
Government is to reduce actual cost as the Government is an 
authority within the meaning of section 43(1)]. 

Page 1574: section 43(1): 

On the subject "Subsidy from the Government may reduce the actual cost", 
reference may also be made to CIT v Ravindra Tube Ltd., (1986) 162 ITR 
235 (Del). 

In CIT V Godavari Plywoods Ltd [(1987) 62 CTR (AP) 179], the 
subsidy was basically directed to encourage and induce the entrepreneurs 
to move to backward areas and establish industries there. Such subsidy was 
held not to reduce the amount of actual cost because the same was not 
granted for the specific purpose of meeting a portion of the cost of plant 
and machinery, etc. Also see, CIT v Bhandari Capacitors (Pr.) Ltd., (1987) 
34 Taxman 91 (MP). 

Page 1575: section 43(1): 

In line 8 from top, after “128 ITR 52 (Del)”, add ,—“; CIT v Lona- 
walla Khandalla Electric Supply Co. Ltd., (1985) 22 Taxman 77 (Bom); 
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CIT V Calcutta Electric Supply Corporation Ltd., (1987) 166 ITR 797 
(Cal)” [taking the view that fresh ascertainment according to the 1961 
Act definition is necessary]. 

l^ge 1575: section 43(1): 

Before the paragraph “What is includible in ’actual cost', add ,— 

**What is not indndible in ‘Actual cost**.—The new Explanation 8 to 
section 43(1), which has been inserted by the Finance Act, 1986 (23 of 
1986), with retrospective effect from 1st April, 1974, declares, for the 
removal of doubts, that where any amount is paid or is payable as interest 
in connection with the acquisition of an asset, so much of such amount as 
is relatable to any period after such asset is first put to use is not to be 
included, and is to be deemed never to have been included, in the actual 
cost of such asset. 

The scope and effect of the newly inserted Explanation 8 have been 
elaborated in the following portion of the departmental circular No. 461, 
dated 9th July, 1986, as under:— 

'(ix) Modification in the definition of "Actual Cost” for the purposes of 
depreciation, investment allowance, etc .—18.1 Under the existing provi¬ 
sions of section 43(1) of the Income-tax Act, “actual cost” means the 
actual cost of the assets to the assessee reduced by that portion of the 
cost thereof, if any, as has been met directly or indirectly by any other 
person or authority. It was found that certain taxpayers supported by some 
court decisions had resorted to a major change in accounting practice by 
capitalising the interest paid or payable in connection with acquisition of 
an asset relatable to the period after such asset is first put to use. This 
capitalisation implies inclusion of interest in the actual cost of the asset 
for the purposes of claiming depreciation, investment allowance, etc., under 
the Income-tax Act. 

18.2 It is an accepted accounting principle that where an asset is 
acquired out of borrowed funds, the interest paid or payable on such funds 
constitutes the cost of borrowing and not the cost of the asset acquired 
with those funds. It is for this reason that as per the clear guidelines issued 
by the Institute of Chartered Accountants of India, the interest on moneys 
which are specifically borrowed for the purchase of a fixed asset may be 
capitalised only relating to the period prior to the asset coming into pro¬ 
duction, i.e., relating to the erection stage of the asset. However, once the 
production starts, no interest on borrowings for the purchase of such assets 
should be capitalised. In spite of these clear guidelines, as also the consistent 
view of the Department in this matter, some tax-payers had adopted a con¬ 
trary stance and had capitalised such interest. The first decision in favour 
of this stance had been rendered on May 13, 1974, in the case of CIT v 
J. K. Cotton Spinning and Weaving Mills Ltd, [197S] 98 ITR 153. this 
decision as well as the subsequent decisions were contrary to the legislative 
intent. Hence, in order to enable the Government to collect the tax legiti¬ 
mately due to it for the earlier years, a clarificatory amendment to this 
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provision has been made retrospectively from 1st April, 1974 and will, 
accordingly, apply in relation to the assessment year 1974-7S and subse¬ 
quent years.’. 

The discussion under the paragraphs titled “fVhat is includible in ‘actual 
cost' ” has to be read subject to the provisions of the above Explanation 8.”. 

Pages 1575-1576: section 43(1): 

At the end of serial No. (1), giving illustrative cases where the interest, 
etc., was held to constitute part of ‘actual cost’, add, — “Also see, CIT v 
Tata Hydro Electric Power Supply Co. Ltd., (1987) 63 CTR (Bom) 244.”. 

Page 1577: section 43(1): 

After serial No. (19), giving illustrative cases where the concerned 
amount was held to constitute part of ‘actual cost’, add, — 

“(20) Cost of raw material purchased for trial run [CIT v Food Specia¬ 
lities Ltd., (1982) 136 ITO 203 (Del)]. 

(21) Expenditure incurred on foreign tours of directors and officers for 
selection and purchase of machinery and plant for a new project [Addl. 
CIT v Delhi Cloth & General Mills Co. Ltd., (1983) 144 ITR 275 (Del); 
Addl. CIT V Delhi Cloth & General Mills Co. Ltd., (1983) 144 ITR 280 
{DtX) ; Addl. CIT y Delhi Cloth & General Mills Co. Ltd., (1983) 144 
ITR 283 (Del)]. 

(22) Salaries, expenses of guest-house maintained for erection staff, 
travelling, vehicle and general expenses pertaining to the setting up of the 
plant [CIT V Hindustan Polymers Ltd., (1985) 156 ITR 860 (Bom)]. 

(23) Interest on borrowings for purchase of plant and machinery (IT. 
Sampath Kumar y CIT, (1986) 158 ITR 25 (Mad)]. Also see, CIT y 
Oswal Spng. d Wvg. Mills Ltd., (1986) 160 ITR 426 (Punj). 

(24) A portion of the amount paid to the foreign company for setting 
up plant and machinery, etc. [CIT v Binny d Co., (1986) 159 ITR 303 
(Mad)]. 

(25) Interest and expenses in connection with the A.I.D. loan [CIT v 
Borosil Glass Works Ltd., (1986) 161 ITR 286 (Bom)]. 

(26) Foreign tour expeni^s incurred by officers for the purchase of the 
capital asset and for studying its working [CIT v Belapur Co. Ltd., (1986) 

161 ITR 516 (Bom)]. 

(27) Pre-commissioning expenses and expenses incurred for process 
know-how [Periyar Chemicals Ltd. v CIT, (1986) 162 ITR 163 (Ker)]. 

(28) Gross interest on borrowings for installation of plant and machi¬ 
nery was held to be added to actual cost even though interest was earned 
on.term deposit made out of such borrowings [CIT v Cap Steel Ltd., (1986) 

162 ITR 533 (Kam)]. 

(29) Interest, tour expenses, bank charges, etc. [CIT v Tata Chemicals 
Ltd, (1986) 162 ITR 556 (Bom)]. 

(30) Foreign tour expenses and interest [CIT y Tata Chemicals Ltd., 
(1986) 162 ITR 662 (Bom)]. 
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(31) A part of the value of the shares allotted in consideration of the 
tedinical know-how provided by the foreign collaborators in the form of 
drawings, designs, charts, etc. [C/T v Protein Products Ltd., (1987) 167 
ITR i 57 (Ker)]. 

(32) Rent paid for the building taken on lease for housing the experts 
made available by the foreign collaborators during the erection of plant 
[C/r v Protein Products Ltd., (1987) 167 ITR 157 (Ker)]. 

(33) Amount paid as premium or commercialisation charges to Govern¬ 
ment for obtaining permission to convert residential building into commer¬ 
cial building with extra space [CIT v Hindustan Times Ltd., (1987) 63 CTR 
(Del) 84]. 

(34) Amount of sales tax paid on a filtration plant [CIT v Vazir Sultan 
Tobacco Co. Ltd., (1987) Taxation 87(3)-85 (AP)]. 

Also .Sunil Syncheme Ltd. v CIT, (1987) 163 ITR 467 (Raj); CIT 

V Kores India Ltd., SLP (Civil) No. 1938 of 1980: (1983) 140 ITR (St.) 
1 (SC).”, 

Page 1577: section 43(1): 

Before line 5 from bottom, add, — “In the facts of the following cases, 
the concerned amount was herd not to constitute part of ‘actual cost”:— 

(1) CIT V Inter Link Traders Pr. Ltd., (1983) 144 ITR 173 (Bom) 
fforfeited amount of the bond executed for the purpose of import of machi¬ 
nery following breach of the condition of the bond]. 

(2) Kapur Sons A Co. v CiT, (1986) 157 ITR 382 (Del) [ground rent, 
corporation tax and house tax].**. 

Page 1578: section 43(1): 

After line 22 from top, add ,— 

“Actual cost of an asset in the hands of a reconstituted firm.—Where 
there is a change in the constitution of a firm, the reconstituted firm is not 
entitled to depreciation on the value of the asset on the basis of revaluation. 
The reconstituted firm is entitled to claim depreciation only on the written 
down value of the asset taken over by it from the erstwhile firm [CIT v 
Ahgappa Cotton Mills, (1984) 149 ITR 640 (Mad)].**. 

Page 1579: section 43(1): 

Before line 3 from bottom, add ,— 

**Explanation 1 to section 43(1) has been amended by the Taxation Laws 
(Amendment and Miscellaneous Provisions) Act, 1986 (46 of 1986), with 
^ect from 1st April, 1988.**. 

Pages 1579-1580: section 43(1): 

On the subject “Actual cost of assets acquired by gift or inheritance — 
Explanation 2**, reference may also be made to Simon Carves IndUa Ltd. 

V C/T, (1983) 141 ITR 712 iCs\)\ Lucknow Producer^ Co-operative 
Milk Union Ltd. v C/T, (1983) 143 ITR 60 (All). 
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Page 1580: section 43(1): 

Before line 3 from bottom (acluding the footnote portion), add ,— 

^^Explanation 2 to section 43(1) has been substituted by a new Explana¬ 
tion 2 by the Taxation Laws (Amendment and Miscellaneous Provisions) 
Act, 1986, with effect from 1st April, 1988.” 

Page 1582: section 43(1): 

After line 2 from top, add ,— ^ 

“Explanation 4 to section 43(1) has been substituted by a new Explana¬ 
tion 4 by the Taxation Laws (Amendment and Miscellaneous Provisions) 
Act, 1986, with effect from 1st April, 1988.”. 

Page 1592: section 43(5): 

After serial No. (2), giving the illustrations of non>speculative cases, 
add ,— 

‘‘(3) The assessee-finn, which was carrying on business, inter alia, in 
commission agency, entered into forward contracts on behalf of its consti¬ 
tuents. The losses incurred by the constituents were not paid to the assessee. 
The assessee had to pay such losses and it debited the accounts of the res¬ 
pective constituents. Thereafter, the assessee filed suits for recovery of such 
debit balances. The civil coiurt dismissed the suits on the ground that the 
claims based on wagering transactions were not enforceable in law. Then, 
the assessee wrote-off these debit balances and claimed deduction in rei^ect 
thereof. It was held that the loss suffered by the assessee on account of 
such payments could not be said to be in the course of speculative business, 
but was a loss from commission agency business iCIT v Shah Pratapehand 
Nawpaji, (1983) 139 ITR 149 (AP)]. 

Also see, CIT v Soorajmull Nagarmull, (1981) 129 ITR 169 (Cal).”. 

Page 1592: section 43(5): 

At the end of the page, add ,— 

“(2) The assessee could not perform some of the contracts for supplying 
the oil due to want of wagons. These were settled by paying the price 
difference. The difference paid was held to be loss in speculation business 
[CIT V Puttaiah Seshaiah <fe Co., (1984) 146 ITR 168 (AP)]. 

(3) Delivery of goods could not be effected and the contracts were 
settled by payment. It was held to be of speculative nature [C/7 v Maya 
Ram Jia Led, (1986) 162 ITR 520 (Punj)]. 

(4) The assessee entered into contract with a buyer to supply cotton 
within stipulated time, with an option to the buyer to extend such time. 
The assessee failed to deliver goods even after extended time. Amount was 
paid to the buyer by way of loss for non-delivery of goods in full settlement 
of the contract. Transaction was held to be of speculative nature [V. N. 
Sarsetty v CIT, (1987) 163 ITR 727 (Kam)]. 

(5) A contract was settled prior to the date of delivery and the assessee 
paid difference between the price of the goods on the date of the contract 
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and that on the date of the settlement. It was held that the settlement of 
the contract fell within the ambit of' ‘speculative transaction’ as defined in 
section 43(5) {CIT v Dina Lai Gupta, (1987) 33 Taxman 129 (Raj)]. 

Also see, M.R. Dhawqn v CIT, (1984) 41 CTR (Del) 88; Basanta Mai 
TUak Ram v CIT, (1985) 154 ITR 300 (Punj).”. 

Page 1594: section 43(5): 

Before the paragraphs titled "Other characteristic, add ,— 

“Forward contracts for sale can be treated as hedging contracts and loss, 
if any, arising on such forward contracts can be set off against other income 
of the assessee only if such contracts are supported by a pre-exising contract 
for actual delivery of goods [CIT v A jit Spices: CIT v R. Vallabhadas & 
Sons, (1987) 165 ITR 755, 758 (Ker)].”. 

Page 1595: section 43(5): 

Before the paragraphs titled "Departmental circular*, add ,— 

Illustrative cases. —^In the facjs of the following cases, the transactions 
were held to be hedging contracts within the meaning of clause (a) of the 
proviso to section 43(5):— 

(1) Addl. CIT v M.P. Sugar Mills (P.) Ltd., (1984) 148 ITR 203 
(All) {forward transactions for sale of raw materials entered into by the 
assessee-manufacturer]. 

(2) CIT V Hoare Miller Co. Ltd., (1987) 166 ITR 341 (Cal) [local 
purchases contracts entered into to guard against future loss by price 
fluctuations]. 

Also see, Addl. CIT v Rajasthan Charity Trust, (1987) 165 ITR 759 
(Raj). 

On the other hand, in the facts of the following cases, the transactions 
were held not to be hedging contracts within the meaning of clause (d) of 
the proviso to section 43(5):— 

(1) M.G. Bros. V CIT, (1985) 154 ITR 695 (AP) (forward transaction 
in neem oil and cotton seed oil by the assessee carrying on business in 
ground nut oil was held not a hedging contract because there was no evi¬ 
dence that the assessee had adequate stocks of raw materials to the extent 
of the forward transaction. Such a transaction was not covered by drcular 
No. 23(XXXIV-4)D of 1960, dated 12-9-1960].”. 

Page 1597: aectkm 43(5): 

At the end of line 10 from top, add, — “Also see, CIT v A jit Spices: 
CITv R. Vallabhadas & Sons, (1987) 165 ITR 755 (Ker)” [holding that 
the circular issued under the 1922 Act is binding on the department to the 
extent such circular is not inconsistent with the 1961 Act provisions]. 

Pages 1598-1600: section 43(5): 

At the end of the paragraphs titled "Damages for breadh of contraet-^ 
whether specidtstive losses?**, add,—- 
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*‘The above controversy on the point has been set at rest by the Supreme 
Court in CIT v ShantiUd P. Ltd. [(1983) 144 ITR 57 (SC)], where it has 
been held that a transaction cannot be described as a ‘speculative transaction* 
within the meaning of section 43(5), where there is a breach of contract 
and on a dispute between the parties damages are awarded as compensation 
by an arbitration award. The award of damages for the breach of contract 
is not the same thing as a party to the contract accepting satisfaction of 
the contract otherwise than in accordance with the original terms thereof. 
It may be that in general sense the layman would understand that the con¬ 
tract must be regarded as settled when damages are paid by way of compen¬ 
sation for its breach. What is really settled by award of such damages and 
their acceptance by the aggrieved party is the dispute between the parties. 
Section 43(5), however, speaks of a settlement of the contract, and a 
contract is settled when it is either performed or the promisee otherwise 
dispenses with or remits, wholly or in part, the performance of the promise 
made to him or accepts instead of it any satisfaction which he thinks fit. 
It is this sense of the law which must prevail in section 43(5). In so hold¬ 
ing, their Lordships of the Supreme Court has approved the decisions in 
CIT v Pioneer Trading Co. P. Ltd. [(1968) 70 ITR 347 (Cal)] and Bhan- 
dari Rajmal Kushalraj v CIT [(1974) 96 ITR 401 (Mys)] and has over¬ 
ruled the view taken in R. Chinnaswami Chettiar v CIT [(1974) 96 ITR 
353 (Mad)]. Also see, CIT v Andhra Oil & Fertilisers Co., (1983) 143 
ITR 661 (AP); CIT v Bhagwan Doss Rameshwar Dayal, (1984) 149 ITR 
387 (Del); CIT v Sri Venkateswara Rice & Oil Mills, (1985) 154 ITR 
756 (AP); CIT v Rajasthan Wool Agencies, (1986) 160 ITR 358 (Raj); 
CIT v Maya Ram Jia Lai, (1986) 162 ITR 520 (Punj); CIT v Agarpara 
Co. Ltd., (1987) 167 ITR 866 (Cal); CIT v Sohanlal Kunwar Sorts, 
(1987) 164 ITR 129 (Raj).”. 

Page 1601: section 43(5): 

After line 12 from top, add ,— 

“In the facts of CIT v B. K. Birla [(1986) 157 ITR 348 (Cal)], it has 
been held that the income from speculation business in the name of minor 
daughter of the assessee could not be included in the total income of the 
assessee.**. 

Page 1602: section 43(6): 

At the end of the paragraphs titled “Subsequent amendments in the 1961 
Act definition^, add ,— 

“The Taxation Laws (Amendment and Miscellaneous Provisions) Act, 
1986 (46 of 1986), has aniended section 43(6) as under:— 

(fl) A new sub-clause (c) has been inserted after the proviso to sec¬ 
tion 43(6); 

(b) Explanation 1 has been amended; 
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(c) The existing Explanations 2 and 2A have been substituted by a 
new Explanation 2; 

id) Explanation 4 has been inserted. 

All these amendments are to take effect from 1st April, 1988, i,e., for 
and from assessment year 1988-89. 

For the scope and effect of these amendments, reference may be made 
to items (m) and (n) of paragraph 6.4 of the departmental circular No. 
469, dated 23rd September, 1986, which have been reproduced at page 
6066, ante, in connection with section 32.”. 

Page 1602: section 43(6): 

After the paragraph titled “Written down value—importance of’, add ,— 

“For and from assessment year 1988-89, the question of written down 
value assumes importance in connection with— 

(i) depreciation allowance [s. 32(1)(»)]; and 

(ii) computation of capital gains in certain cases [s. SO]. 

Written down value to be ascertained in Indian currency.—The Income- 
eax Act contemplates a determination of every allowance and every item 
of income in terms of Indian currency. Therefore, the words ‘written down 
value’ and ‘the actual cost’ in section 43(6) contemplate cost of asset in 
Indian rupees and not in any other currency [Calcutta Electric Supply 
Corpn. Ltd. v Addl. CIT, (1982) 136 ITR 111 (Cal)]. The written down 
value of the depreciable assets should be determined on the basis of the 
rate of exchange with reference to the date of contract or the date of deli¬ 
very or the date of payment [CIT v Calcutta Electric Supply Corporation 
Ltd., (1987) 166 ITR 797 (Cal)].”. 

Pages 1603-1604: section 43(6): 

On the subject “Depreciation actually allowed—meaning of, in section 
43(6) (h)”, reference may be made to Indian Bank Ltd, v CIT, (1985) 
153 ITR 282 (Mad); Hukumchand Mills Ltd. v CIT, (1986) 160 ITR 
661 (Bom); CIT v Hukumchand Mills Ltd., (1986) 160 ITR 650 (Bom); 
CIT V East Asiatic Co. Ltd., (1984) 148 ITR 124 (Cal); CIT v Dr. Kishan- 
chand, (1983) 144 ITR 1 (MP). 

Pages 1608-1609: section 43(6): 

At the end of the paragraphs titled “InitieU depreciation—whether to be 
included in ‘depreciation actually allowed’?’’, add,-— 

“As a result of the amendments of clauses (rv) and (v) of section 32(1) 

the Finance Act, 1983, the amount of initial depreciation allowed under 
any of the said clauses has, for and from assessment year 1984-85, to be 
taken into account even for determining the written down value for the 
purpose of allowance of normal depreciation. No amendment has been made 
in dause (vi) of section 32(1) in that regard. 
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It may be noted that allowance of initial depreciation has been disconti¬ 
nued for and from assessment year 1988-89 as a result of the omission of 
clauses (zV), (v) and (vz) of section 32fl) by the Taxation Laws (Amend¬ 
ment and Miscellaneous Provisions) Act, 1986 (46 of 1986), with effect 
from 1st April, 1988.”. 

• / 

Page 1614: section 43A: 

After line 21 from top, add ,— 

“As to the interpretation of section 43A, reference may also be made 
to— 

(1) CIT V Coromandel Fertilisers Ltd., (1985) 156 ITR 283 (AP;. 

(2) Addl. CIT V Chowgule & Co. Pr. Ltd., (1986) 159 ITR 12 
(Bom). 

(3) CIT V Tata Hydro Electric Power Supply Co. Ltd.: €17 v Tata 
Power Co. Ltd. : CIT v Andhra Valley Power Supply Co. Ltd., 
(1986) 159 ITR 28 (Bom). 

(4) Periyar Chemicals Ltd. v CIT, (1986) 162 ITR 163 (Ker). 

(5) CIT V South India Viscose Ltd., (1987) 163 ITR 674 (Mad). 

(6) Modipon Ltd. v CIT, SLP (Civil) No. 14403 of 1984: (1985) 
152 ITR (St.) 192 (SC). 

Also see, South India Viscose Ltd. v CIT, (1982) 135 ITR 206 (Mad).”. 

Page 1614: new section 43B: 

Before the text of section 44, add, — 

‘The new section 43B.—A new section 43B, relating to certain deduc¬ 
tions to be only on actual payment, has been inserted by the Finance Act, 
1983 (11 of 1983), with effect from 1st April, 1984. 

For the scope and effect of the newly inserted section 43B, reference 
may be made to paragraphs 35.1 to 35.5 of the departmental circular No. 
372, dated 8th December, 1983, which have been reproduced at pages 
Ixxx-lxxxi of Vol. 4. 

The .said section 43B has been amended by the Finance Act, 1987 (11 of 
1987), with effect from 1st April, 1988. For the scope and effect of such 
amendment, reference may be made to paragraphs 12.1 to 12.4 of the 
departmental circular No. 495, dated 22nd September, 1987, which have 
been reproduced at pages 6128 to 6129, ante”. 

Provisions not ultra vires.—The provisions of section 43B have been 
held not unconstitutional [Mysore Kirloskar Ltd. v Union of India, (1986) 
160 ITR 50 (Kam)]. 

Provisions interpreted.—On s perusal of the language of section 43B, 
it is clear that it opens with a non obstante clause which means that it 
controls the operation of other prowsions of the Act and irrespective of the 
other provisions, section 43B will have overriding effect. Keeping this in 
mind, if one examines the language of the section, it clearly brings out the 
intention of the Legislature that the deduction in respect of any tax or duty 



6224 


INCOME-TAX LAW, VOL. 7 [S. 44- 


under any law would be an allowable deduction in computing the income 
under section 28 of that previous year in which such sum is actually paid 
by the assessee. The intention is made more specific by providing that it 
would be so irrespective of the previous year in which the liability to pay 
such sum was incurred by the assessee according to the method of account¬ 
ing regularly employed by the assessee. This clearly makes out that even i^ 
the mercantile method of accounting is employed and the liability to pay 
might have accrued which would give the assessee a right to obtain deduc¬ 
tion, in view of the specific language of the section, the assessee would not 
be entitled to get deduction merely on accrual of the liability to pay the tax 
or duty, but would be so entitled to get deduction only on actual payment 
of tax or duty. The Legislature has also taken care by providing an Explana¬ 
tion that the assessee shall not be entitled to any deduction under section 
43B of the Act in respect of such sum in computing the income of the 
previous year in which such sum is clearly paid by him in case a deduction 
in respect of any such sum was already allowed in an earlier previous year. 
It is, therefore, clear that the assessee shall not be entitled to get the 
benefit twice, i.e., at the time when the liability arises and also at the time 
when the actual payment is made. In view of the specific language of the 
section that deduction of the amount as mentioned in clauses (a) and (h) 
of section 43B would be allowed in the previous year in which such sum 
is paid, there is no scope for any doubt that such sum can be allowed by 
way of deduction while computing the income in the previous year in which 
such sum is actually paid by the assessee [Lakhanpal National Ltd. v ITO, 
(1986) 162 ITR 240, 246-7 (Guj)].”. 

Page 1616: section 44: 

After serial No. 19, listing the cases dealing with mode of computation 
of pre^ts and gains of insurance business, add ,— 

“20. Cn V Motor & General Insurance Co. Ltd., (1983) 140 ITR 
451 (Mad). 

21. CIT V United India Fire d General Insurance Co. Ltd., (1983) 
140 ITR 994 (Mad). 

22. Oriental Fire <fe General Insurance Co. Ltd. v CIT, (1983) MS' 
. ITR 378 (Bom). 

23. United India Fire &. General Insurance Co. Ltd. v CIT, (1983) 
144 ITR 638 (Mad). 

24. Addl. CIT v Jupiter General Insurance Co. Ltd., (1984) 147 ITR 
405 (Bom). 

25. CIT v National Insurance Co. Ltd., (1986) 159 ITR 314 (Cal). 

26. CIT V Madras Motor and General Insurance Co. Ltd., (1986) 
159 ITR 601 (Mad). 

27. CIT v India Reinsurance Corporation, (1983) 37 CTR (Bom) 

10 . 

28. CIT V South India Insurance Co. Ltd., SLP (Civil) Nos. 7052-53 
of 1982; (1984) 150 ITR (St.) 78 (SC). 
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29. CIT V New India Assurance Co. Ltd.» SLP (Civil) No. 11376 
of 1982: (1984) 150 ITR (St.) 81 (SC). 

30. CIT V United India Insurance Co. Ltd., (1987) 64 CTR (Mad) 
293.”. 


Page 1619: section 44AA: rule 6F: 

Rule 6F has further been amended by the Income-tax (Fifth Amendment) 
Jlules, 1983 [S.O. No. 152(E), dated 28-2-1983]. Rule 6F as so amended 
lias been reproduced at pages 5451-5454 of Vol. 6. 

Page 1625: new section 44AB: 

Before the text of section 44B, add ,— 

“New section 44AB.—^A new section 44AB, relating to compulsory 
audit of accounts of certain persons carrying on business or profession, has 
been inserted by the Finance Act, 1984 (21 of 1984), with effect from 
1st April, 1985, i.e., for and from assessment year 1985-86. For the scope 
and effect of the originally inserted section 44AB, reference may be made 
to paragraphs 17.1 to 17.8 of the departmental circular No. 387, dated 
6th July, 1984, which have been reproduced at pages Ixxxiii-lxxxiv of 
Vol. 4. 

Section 44AB has subsequently been amended by the Finance Act, 1985 
(32 of 1985), with effect from 1-4-1985. The scope and ^ect of such 
amendment have been elaborated in the following portion of the depart¬ 
mental circular No. 421, dated 12th June, 1985, as under:— 

^Modification of the provisions relating to audit of accounts of certain 
persons carrying on business or profession. —22.1 Under the jirovisions of 
section 44AB inserted in the Income-tax Act by the Finance Act, 1984, 
every person carrying on business or profession is required to get his accounts 
audited by an “accountant” if his total sales, turnover or gross receipts in 
business or profession are in excess of certain limits. The proviso to the 
said section lays down that where such person is required by or under any 
other law to get his accounts audited by an “accountant”, it shall be suffi¬ 
cient compliance with the provisions of the said section if such person 
gets the accounts of such business or profession audited under such other 
law and obtains the report of the audit as required under such other law 
and a further report in the form prescribed under the said section. An 
“accountant” for the purposes of section 44AB means a chartered accoun¬ 
tant within the meaning of the Chartered Accountants Act, 1949, and in¬ 
cludes in relation to any State any person who is entitled by virtue of sec¬ 
tion 226(2) of the Companies Act, 1956, to be appointed to act as an 
auditor of companies registered in that State. 

22.2 As the accounts in certain cases may be required to be audited by 
or under any other law by an auditor who may not be an “accountant” 
within the mining of the term as defined for die purposes of section 
44AB, the Finance Act, 1985, has amended the existing provisions to 
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secure that, in a case where the accounts of an assessee are required to be 
audited by or under any other law, it will suffice if the assessee gets his* 
accounts audited under such other law, even though the person auditing, 
the accounts under that law may not be an "accountant** within the meaning 
of the term, as defined for the purposes of section 44AB, and obtains the 
report of the audit under such offier law and a further report from'the same 
person or from an “accountant” as defined for the purposes of the said, 
section in the form prescribed under the said section. 

22.3 This amendment takes effect from 1st April, 1985, i.e., from the 
date the provisions of section 44AB came into force under the amendment 
made by the Finance Act, 1984.*. 

Relevant rule and forms.—Rule 6G of the Income-tax Rules, 1962 [see 
page 5454 of Vol. 6] and Form No. 3CA, Form No. 3CB, Form No. 3CC, 
Form No, 3CD and Form No. 3CE appended to those Rules [see pages 
5570 to 5578 of Vol. 6], are relevant to section 44AB. 

Provisions not unconstitutional.—The provisions of section 44AB are 
not unconstitutional [T. S. Nataraj v Union of India, (1985) 155 ITR 81 
(Karn); Mohan Trading Co. v Union of India: Hari Shankar .Shrivastava 

V Union of India, (1985) 156 ITR 134 (MP); Rajkot Engineering Asso¬ 
ciation V Union of India, (1986) 162 ITR 28 (Guj); Abhay Kumar & Co. 

V Union of India, (1987) 164 ITR 148 (Raj); A.S. Sarma v Union of 
India, (1987) Tax LR 1161 (AP)]. 

Departmental circulars.-—The following departmental circulars are 
relevant to section 44AB:— 

I. Arhatias/commission agents are not to be excluded from the provi¬ 
sions of section AAAB of the 1961 Act. —T am directed to refer to your 
letter dated 21st July, 1984, on the above subject and to say that arhatias/ 
commission agents cannotj; be excluded from the provisions of sectioa 


t However, the following view appears in the “Guidance Note pn Tax Audit 
under section 44AB of the Income-tax Act" published by the Institute of 
Chartered Accountants of India, at page 6, para. 3. 7, which appears to be 
correct: 

“3.7 Questions may also arise as to whether the sales by a commission agent or by 
a person on consignment basis should form part of the sales/tumover of the 
commission agent and/or consignee, as the case may be. In such cases, it would 
be necessary to find out whether the property in the goods belongs to the 
commission agent or the consignee immediately before the transfer by him 
to third person. If the property in the goods continues to belong to the prin¬ 
cipal, the relevant sale price should not form part of the sales/turnover of 
the commission agent and/or the consignee, as the case may be. If, however, 
the property in the goods belongs to the commission agent and/or the con¬ 
signee, as the case may be, the sale price received/receivable by him shall form, 
part erf his sales/tumover.*’. 
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44AB of the Income-tax Act, 1961.’ [F. No. 201/3/85-/7 (/I-//), dated 
I5th January, 1985.] 

II. ‘Audit of accounts under section 44AB of the Income-tax Act. 
1961— Penalty under section 21 IB for assessment year 1985-86— Regard¬ 
ing. —Section 44AB of the Income-tax Act, 1961, lays down that every 
person carrying on business, whose sales, turnover or gross receipts exceed 
rupees forty lakhs or carrying on a profession, whose gross receipts exceed 
rupees ten lakhs, shall get his accounts of such previous year audited be¬ 
fore the specified date and obtain before that date the report of such audit 
in the prescribed form, 

• 

2. Under Explanation (ii) to this section, “specified date” means the 
date of the expiiy of four months from the end of the previous year, or 
where there are more than one previous year, from the end of previous 
year which expired last before the commencement of the assessment year 
or 30th day of June of the assessment year, whichever is later. 

3. Rule 6G of the Income-tax Rules, 1962, inserted by the Income-tax 
(Amendment) Rules, 1985, with effect from 1-4-1985, prescribes the 
manner and forms in which the audit report required under section 44AB 
is to be submitted. These rules were notified on 31-1-1985. 

4. A number of representations have been received from assessees and 
various trade associations expressing their difficulties in getting the accounts 
audited by the “specified date” this year. The matter has accordingly been 
considered by the Board. This being the fir!»i year of the operation of the 
section and considering that the relevant rule was notified only on 
31-1-1985, the Board has decided that the penalty proceedings under sec¬ 
tion 271B of the Income-tax Act, 1961, for failure to comply with the 
provisions of section 44AB should not be initiated for the assessment year 
1985-86, in cases, where— 

(i) the audit report prescribed under section 44AB read with rule 6G 
has been obtained by 30th September, 1985; and 

(ii) the self-assessment tax under section 140A of the Act has been 
paid within the normal period prescribed under section 139(1) 
of the Act for filing return of income.’ 

[Circular No. 422, dated 19th June, 1985.] 

III. ‘Section 44AB of the Income-tax Act, 1961— Applicability in the 
cases of commission agents, arahtias, etc.—Clarification regarding. —Section 
44AB of the Income-tax Act, 1961, as inserted by the Finance Act, 1984, 
casts- an obligation on every person carrying on business to get his accounts 
audited, if his total sales, turnover or gross receipts, as the case may be, 
exceed Rs. 40 lakhs in any previous year relevant to the assessment year 
commencing on 1-4-1985 or any subsequent assessment year. 

2. The Board have received representations from various persons, 
trade associations, etc., to clarify whether in cases where an agent effects 
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sales/turaover on behalf of his principal, such sales/turnover have to be 
treated as the sales/tumover of the agent for the purpose of section 44AB 
of the Income-tax Act, 1961. 

3. The matter was examined in consultation with the Ministry of Law. 
There are various trade practices prevalent in the country in regard to 
agency business and no uniform pattern is followed by the commission 
agents, consignment agents, brokers, kachha arahtias and pacca arahtias 
dealing in different commodities in different parts of the country. The 
primary necessity in each instance is to ascertain with precision what are 
the express terms of the particular contract under consideration. Each 
transaction, therefore, requires to be examined with reference to its terms 
and conditions and no hard and fast rule can be laid down as to whether 
the agent is acting only as an agent or also as a principal. 

4. The Board are advised that so far as kachha arahtias are concerned, 
the turnover does not include the sales effected on behalf of the principals 
and only the gross commission has to be considered for the purpose of sec¬ 
tion 44AB. But the position is different with regard to pacca arahtias. A 
pacca arahtia is not, in the proper sense of the word, an agent or even 
del credre agent. The relation between him and his constituent is substan¬ 
tially that between the two principals. On the basis of various court pro¬ 
nouncements, the following principles of distinction can be laid down bet¬ 
ween a kachha arahtia and a pacca arahtia: 

(0 A kachha arahtia acts only as an agent of his constituent and 
never acts as a principal. A pacca arahtia, on the other hand, is 
entitled to substitute his own goods towards the contract made 
for the constituent and buy the constituent’s goods on his personal 
account and, thus, he acts as a principal as regards his constituent; 

(n) A kachha arahtia brings a privity contract between his constituent 
and the third party so that each becomes liable to the other. The 
pacca arahtia, on the other hand, makes himself liable upon the 
contract not only to the third party but also to his constituent; 

(»0 Though the kachha arahtia does not communicate the name of 
his constituent to the third party, he does communicate the name 
of the third pany to the constituent. In other words, he is an 
agent for an unnamed principal. The pacca arahtia, on the other 
hand, does not inform his constituent as to the third party with 
whom he has entered into a contract on his behalf; 

<i*v) The remuneration of a kachha arahtia consists solely of commis¬ 
sion and he is not interested in the profits and losses made by his 
constituent as is not the case with the pacca arahtia; 

(v) The kachha ardhtia unlike the pacca arahtia does not have any 
dominion over the goods; 

<vi) The kacMta arahtia has no personal interest of his own when he 
enters into a transaction and his interest is limited to the commis¬ 
sion agent’s charges and certain out of podket expenses whereas a 
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pacca arahtia has a personal interest of his own when he enteis 
into a transaction; 

(v/i) In the event of any loss, the kachha arahtia is entitled to be 
indemnified by his principal as is not the case with pacca arahtia. 

5. The above distinction between a kachha arahtia and pacca arahtia 
may also be relevant for determining the applicability of section 44AB in 
cases of other type of agents. In the case of agents whose position is 
similar to that of kachha arahtia, the turnover is only the commission and 
does not include the sales on behalf of the principals. In the case of agents 
of the type of pacca arahtia, on the other hand, the total sales/turnover of 
the business should be taken into consideration for determining the applic¬ 
ability of the provisions of section 44AB of the Income-tax Act. 

6. These instructions, may please be brought to the notice of all officers 
under your charge.’ [Circular No. 452, dated March 17, 1986.] 

Page 1626: section 44B: 

Before the paragraph titled ''Departmental circular^', add ,— 

“In view of the clear language of section 44B, while it is open to an 
assesses to claim adjustment of carried forward business loss of past years 
against its business income computed under that section, it is not open to 
the assesses to put carried forward unabsorbed depreciation in the same 
bracket as carried forward business loss and also seek such adjustment of 
the same qua business loss [Universal Cargo Carriers Inc. v CIT, (1987) 
165 ITR 209 (Cal)].”. 

Page 1628: New sections 44BB and 44BBA: 

Before the text of section 44C, add ,— 

‘‘New section 44BB.— A. new section 44BB, making special provision 
for computing profits and gains in connection with the business of explora¬ 
tion, etc., of mineral oils, has been inserted by the Finance Act, 1987 (11 of 
1987), with retrospective effect from 1st April, 1983. The scope and effect 
of the new section 44BB have been elaborated in the following' portion of 
the departmental circular No. 495, dated 22nd September, 1987, as under:-i- 

'New provisions for computing taxable income from activities connected 
with exploration of mineral oils. —^21.1 A number of complications are 
involved in the computation of taxable income of a taxpayer engaged in the 
business of providing services and facilities in connection with or supply of 
plant and machinery on hire, used or to be used in the exploration for and 
exploitation of mineral oils. With a view to simplifying the provisions the 
Finance Act, 1987, has inserted a new section 44BB which provides for the 
determining of the income of such taxpayers at 10% of ^ aggregate of 
certain amounts whiqh have been specified. This amount will include the 
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amounts received or due to be received in India on account of such services 
or facilities or supply of plant and machinery. 

21.2 The amendment will not apply to any income to which the provi¬ 
sions of section 42, 44D, 115A or 293A of the Income-tax Act apply. 

213 This amendment will come into force retrospectively from 1st April, 
1983, and will, accordingly, apply in relation to assessment year 1983-84 
and subsequent years.’.”. 

New section 44BBA.—'A new section 44BBA, making special provision 
for computing profits and gains of the business of operation of aircraft in 
the case of non-residents, has been inserted by the Finance Act, 1987 (11 
of 1987) with effect from 1st April, 1988. The scope and effect of the 
new section 44BBA have been elaborated in the following portion of depart¬ 
mental circular No. 495, dated 22nd September, 1987, as under:— 

‘Simplification in the computation of income in respect of foreign airlines .— 
22.1 Presently, the income of a non-resident engaged in the business of 
operation of aircraft is computed after allowing deduction for certain ex¬ 
penses and statutory deductions. This involves complications in determming 
of the income accruing or arising in India to such a person. 

22.2 With a view to simplify the existing provisions, the Finance Act, 

1987, has inserted a new section 44BBA which provides that the income 
from such business shall be computed at a flat rate of 5% of the amount 
received or receivable by or on behalf of the taxpayer for carriage of persons, 
livestock, mail or goods from any place in India and the amount received 
or deemed to be received within India on account of such carriage from 
any place outside India. 

22.3 'fhe amendment will come into force with effect from 1st April, 

1988, and will, accordingly, apply in relation to the assessment year 1988-89 
and subsequent years.’.”. 

Page 1631: section 44C: 

In line 7 from top, for the word ‘resident’, read ‘non-resident’. 

Before the text of section 44D, add ,— 

“Clause (i) of the Explanation to section 44C has been amended by the 
Finance Act, 1987 (11 of 1987), with effect from 1st April, 1988. The 
amendment is consequential to the substitution, by that Act, of a new sec¬ 
tion 74 in place of the existing section 74. 

In CIT V Saudi Arabian Airlines [(1985j 155 ITR 65 (Bom)], it has 
been held that the application of section 44C is not warranUd where the 
computation of the Indian income of a non-resident is made in :ccordance 
with the provisions contained in rule 10 (h) of the Income-tax Rules, 
1962.”. 
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Page 1634: section 44D: 

After the paragraph titled ’‘Legislative an^endments”, add ,— 

“Section 44D has further been amended by the Finance Act, 1983 (11 
of 1983), with effect from 1st June, 1983. For the scope and effect of the 
amendments to section 44D, as also to section USA, reference may be 
made to paragraphs 36.1 to 36.4 of the departmental circular No. 372, 
dated 8th December, 1983, which have been reoroduced at page Ixxxv of 
Vol. 4.”. 

Pages 1638-1639: section 45: 

After the paragraphs titled ’’Amendments to section 45”, add ,— 

“Section 45(1) has been amended by the Finance Act, 1987 (11 of 
1987), with effect from 1st April, 1988. This amendment is consequential 
to the insertion, by that Act, of section 54G. 

Section 45(2) has been newly inserted by the Taxation Laws (Amend¬ 
ment) Act, 1984 (67 of 1984), with effect from 1st April, 1985, i.e., for 
and from assessment year 1985-86. For the import of section 45(2), refer¬ 
ence may be made to pages btxxvi-lxxxvii of Vol. 4. The scope and effect of 
section 45(2) have also been elaborated in the following portion of depart¬ 
mental circular No. 397, dated 16th October, 1984, as under:— 

‘Capital gains—section 45.—9.1 Under the existing provisions, profits 
or gains arising from the transfer of a capital asset effected in the previous 
year are taken to be the income of the previous year in which the transfer 
took place and are chargeable to income-tax under the head ‘Capital gains'. 

9.2 The Amending Act has inserted a new sub-section (2) in section 
45 of the Income-tax Act to provide that the profits and gains arising from 
the transfer by way of conversion by the owner of a capital asset into, or 
its treatment by him as. stock-in-trade of a business carried on by him, shall 
be charged to tax under the head ‘Capital gains’ in the year in which such 
stock-in-trade is sold or otherwise transferred by him. Die new sub-section 
further provides that, for the purposes of computing the capital gain in 
such cases, the fair market value of the capital asset on the date on which 
it was converted or treated as stock-in-trade shall be deemed to be the full 
value of the consideration received or accruing as a result of the transfer 
of die capital asset. 

To illustrate: 

Suppose the cost of the asset is Rs. 20,000 The asset is converted by 
the owner as stock-in-trade on 1-6-1984 and taken to his stock at the 
market value of Rs. 70,000. The asset is sold on 1-8-1985 for Rs. 80,000. 

Capital gain of Rs. 50,000 (subject to admissible deductions) will be 
liable to lax in the asses^ent year 1986-87.* The business profit of Rs. 10,000 
arising on the sale of the asset will be liable to tax as part of the business 
income for the assessment year 1986-87. (The accounting year of the 
assessee has been taken to be the financial year). 
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9.3 The amendment takes effect from 1st April, 19^5. and uill. accord¬ 
ingly, apply in relation to the assessment year 1985-86 and subsequent 
years.’. 

Sub-seetjons C3j, (4) and (5) ha\: been nc)vl\ inserted in section 45 
by the Finance Act, 1987 (11 of 1987j, with effect from 1st April, 1988. 
The scope and effect of these ne\sl> inserted sub-secii,ais t3), (4) and (5) 
of section 4.^, as also of omis.sion of section 47(//) and of substitution of 
sub clause (b) of section 49(l)(m), base been elaborated in the following 
portion ol the departmental circular No. 495, dated 22nd September, 19,17. 
as under:— 

'Capital gains on transfer of firms’ assets to partners and vice versa and 
by nay of compulsory acquisition. —24.1 One of the devices used b\ 
asscssecs lo esade tax on capital gains is to convert an asset held indisidually 
into an asset of the firm in which the individual is a partner. The decision 
of the Supreme Court in Kartikey V. Sarabhai v CIT [156 ITR 5091 has 
.set at rest the controversy as to whether such a conversion amounts to 
transfer. The Court held that such conversion fell outside the scope «)f 
capital gam taxation. The rationale advanced by the Court is, that the consi¬ 
deration for the transfer of the personal asset is indeternunate, being tlie 
right which arises or accrues to the partner during the subsistence o! the 
partnership to gel his share of the profit from time to time and on dissolu¬ 
tion of the partnership to get the value of his share from the net partner¬ 
ship assets. 

24.2 With a view to blocking this escape route for avoiding capital gains 
tax, the Finance Act, 1987, has inserted a new sub-section (3) in .sectidn 
45. The effect of this amendment is that profits and gains arising from 
the transfer of a capital asset by a partner to a firm shall be chaigeabic as 
the partner’s income of the previous year in which the tran.sfer took place. 
For purposes of computing the capital gains, the value of the asset recorded 
in the books of the firm on the date of the transfer shall be deemed to be 
the full value of the consideration received or accrued as a result of the 
transfer of the capital asset. 

24.3 Conversion of partnership assets into individual assets on dissolu¬ 
tion or otherwise also forms part of the same scheme of tax avoidance. 
Accordingly, the Finance Act, 1987, has inserted a new sub-section (4) in 
section 45 of the Income-tax Act, 1961. The effect is that profits or gains 
arising from the transfer of a capital asset by a firm to a partner on dis¬ 
solution or otherwise hall be chargeable as the firm’s income in the pre¬ 
vious year in which the transfer took place and for the purposes of com¬ 
putation of capital gains the fair market value of the asset on the date of 
transfer shall be deemed to be the full value of the consideration received 
Cl accrued as a result of the transfer. 
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24.4 As a consequential, measure, clause (//) of section 47 has been 
omitted and sub-clause {b) of clause (Hi) of section 49(1) has been 
amended. 

24.5 Under the existing provisions where capital gains accrue or arise 
by way of compulsory acquisition of assets, the additional compensation is 
taken into, consideration for determining the capital gain for the year in 
which the transfei took place. To provide for rectification of assessment of 
the year in which capital gain was originally assessed, section 155(7A) was 
introduced. The additional compensation is awarded in scxeral stages by 
different appellate authorities and necessitates rectification of the original 
as'.cssment at ouch stage. This causes great difficulty in carrying out the 
requirLd rectification and in effecting the recovery of additional demand. 
Another difficulty which arises is in cases where the original transferor dies 
and the additional compensation is received by his legal heirs. In the kut-’r 
type ol eases, proceedings have to be initiated against the legal h-.irs Re¬ 
peated rectification of ijssessnicnts on account of enhancement ol ■'’"ip r 
sation by different courts often results in mistakes of computation 'f tax. 

24.6 With a view to removing these difticultie.s the Finance Act. 1987. 
has inserted a new sub-section (5) in section 45 to provide for taxation 
of additional compensation in the year of receipt instead of in the year oi 
transfer of the capital asset. The additional compensation will be deemed 
to be income in the hands of the recipient even if the actual recipient happens 
to be a person dilFerent from the original transferor by reason of death, etc. 
For this purpose, the cost of acquisition in the hands of the receiver ol the 
additional compensation will be deemed to be nil. The compensation awardeii 
in the first instance would continue to be chargeable as income under the 
head “Capital gains” in the previous year in which the transfer took place. 

24.7 These amendments will come into force with effect from 1st April, 
1988, and will, accordingly, apply from assessment year 1988-89 and sub¬ 
sequent years,’.”. 

Page 1640: section 45: 

For lines 4, 3 and 2 from bottom, read, “Tax on capital grains arising 
from agrriciiltural lands—constitutionality.—See, "Vires of section 2(14) 
(Hi), at page 70 of Vol, 1 and addition thereto.”. 

Page 1640: section 45/2(47): 

At the end of the page, add ,— 

“For the levy of tax on capital gains in relation to an asset, it is sine 
qua non that the concerned asset must be a ‘capital asset’ as defined in 
section 2(14) on the date of its transfer. In that view of the matter, if the 
concerned asset does not fall within the definition of ‘capital asset* on the 
date of its transfer, no capital gain can be levied in such a case [CIT v 
Jitendra Ramniklal, (1986) 162 ITR 371 (Guj); CIT v Smt. Mamta- 
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Narottamdas, (1986) 162 ITR 365 (Guj). Also see, CIT v Alanickd Co. 
Ltd., (1986) 158 ITR 630 (Ker)].”. 

Basre 1641: section 45/2(47): 

At the beginning of the page, add ,— 

“Strict construction needed.—Capital gain is an artificial income crea¬ 
ted by the relevant provisions of the Income-tax Act. Therefore, these 
provisions should be strictly construed. In case of doubt, the assessee would 
be entitled to the benefit of doubt [CIT v Bhupender Singh Atwal, (1983) 
140 ITR 928, 936 (Cal)].”. 

Page 1642: section 45/2(47): 

After line 22 from top, add ,— 

“Section 2(47) has been substituted by the Taxation Laws (Amendment) 
Act, 1984 (67 of 1984), with effect from 1st April, 1985. The scope and 
effect of the substituted section 2(47) have been elaborated in the following 
portion of the departmental circular No. 397, dated 16th October, 1984, 
as under:— 

‘ “Tramjer'* to include conversion into or treatment as a trading asset — 
section 2(47).—^2.1 Under section 2(47) of the Income-tax Act, 1961 
(hereinafter referred to as the “Act”), the term “transfer” in relation to a 
capital asset, has been defined to include the sale, exchange or relinquish¬ 
ment of the asset; or the extinguishment of any rights therein; or the 
compulsory acquisition of the asset under any law. 

2.2 Under the existing provisions, an assessee who converts a capital 
asset owned by him into a trading asset of his business and then sells the 
converted asset is able to avoid payment of tax on the capital gains re¬ 
presented by the appreciation in the valile of the asset up to the date of its 
conversion. This is because the assessee can daim that the mere conver¬ 
sion of a capital asset into a trading asset does not amount to a transfer. 
The assessee can also claim that for the purposes of determining his busi¬ 
ness profits from die sale of the converted asset, the cost of such asset 
should be taken as its market value on the date of its conversion into a 
trading asset, and not its actual cost of acquisition to him. Hence, when the 
converted capital asset is sold by him as stock-in-trade, only the difference 
between sale price and market value of the stock-in-trade,on the date of 
iht conversion of the capital asset can be regarded as profit accruing to the 
assessee from the transaction. 

2.3 With a view to preventing the avoidance of tax on such capital gains 
through the device of converting a capital asset into a trading asset, the 
Amending Act has substituted the definition of “transfer” in section 2(47) 
of the Act by a new definition to provide that, in a case where a capital 
asset is converted by the owner thereof into, or is treated by him as, stock- 
in-trade of a business carried on by him, such conversion or treatmmt 
shall also be regarded as a transfer of the ai»et. 
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2A The amendment takes ^ect from 1st April, 1985, and will, accor¬ 
dingly, ai^ly in relation to the assessment year 1985-86 and subsequent 
years.*. ' 

That section 2(47) has also been amended by the Finance Act, 1987 
(11 of 1987), with elBEect from 1st April, 1988, by inserting new sub¬ 
clauses (v) and (v/) and a new Explanation The scope and effect of these 
amendments have been elaborated in the following portion of the depart¬ 
mental circular No. 495, dated 22nd September, 1987, as under:— 

* Definition of ‘Uransfer'' widened to include certain transactions. —^11.1 
The existing definition of the word “transfer” in section 2(47) does not 
include transfer of certain rights accruing to a purchaser, by way of In¬ 
coming a member of or acquiring shares in a co-operative society, company, 
or association of persons or by way of any agreement or any arrangement 
whereby such person acquires any right in any building which is either being 
constructed or which is to be constructed. Transactions of the nature re¬ 
ferred to above are not required to be registered under the Registration Act, 
1908. Such arrangements confer the privileges of ownership without transfer 
of title in the building and are a common mode of acquiring flats parti¬ 
cularly in multi-storeyed constructions in big cities. The definition also does 
not cover cas^s where possession is allowed to be taken or retained in part 
performance of a contract, of the nature referred to in section 53A of the 
Transfer of Property Act, 1882. New sub-clauses (v) and (v/) have been 
inserted in section 2(47) to prevent avoidance of capital gains liability by 
recourse to transfer of rights in the manner referred to above. 

11.2 The newly inserted sub-clause (vi) of section 2(47) has brought 
into the ambit of “transfer”, the practice of enjoyment of property rights 
through whdt is commonly known as Power of Attorney arrangements. The 
practice in such cases is adopted normally where transfer of ownership is 
legally not permitted. A person holding the power of attorney is authorised 
the powers of owner, including that of making construction. The legal owner¬ 
ship in such cases continues to be with the transferor. 

11.3 These amendments shall come into force with effect from 1-4-1988 
and will accordingly apply to the assessment year 1988-89 and subsequent 
years.*.*’. 

Page 1643: section 45/2(47): 

Lines 3 and 4 from top: The decision in CIT v Jagdish Sugar Mills 
[(1974) Tax LR 526 (All)] has been affirmed in Jagdish Sugar Mills Ltd. 
v CIT [(1986) 161 ITR 209 (SC)], holding that ‘sale’ includes an auc¬ 
tion sale. 

Page 1643: section 45/2(47): 

At the end of the paragraph tided “Exchange*, add ,— 

“The ‘exchange’, in the context of the definition of die expression 
‘tranrfer’ in section 2(47), must mean transfer of one capital asset for 
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aaotber capital asset. Like a sale, the exchange requires two persons. There 
cannot be a sale to oneself. So too in the case of exchange. In this view ci. 
the matter, mere conversion by an assessee of one currency into another 
currency cannot be considered as ‘exchange* so as to attract section 45 read 
with section 2(47) [Jayakumari and Dilharkumari v CIT, (1987) lt)5 ITR 
787, 790 (Kam)].”. 

Page 1643: section 45/2(47): 

At the end of the paragraphs titled ‘’Pelinqwshmenf’, add ,— 

CIT V Smt. Vimla Lai [(1983) 143 ITR 16 (All), special leave 
petition dismissed by the Supreme Court: (1985) 151 ITR (St.) 11], one 
of the co-legatees relinquished his share. It was held that there was a 
transfer by the co-legatee within the meaning of section 2(47).”. 

Pages 1643-1644: section 45/2(47): 

After the paragraph titled "Extinguishment of rights", add ,— 

“The word ‘transfer’ spoken of in respect of ‘extinguishment of any 
rights therein’ clearly ineludes a case where there is extinguishment of the 
capital asset itself. A right in any property could be extinguished even 
when the property ceases to exist. It cannot bs doubted thgt the right is 
also extinguished in a capital asset when it ceases to exist. In that view of 
the matter, where an assessee receives money from an insurance company 
as compensation for the extinguishment of his capital asset, he receives that 
money in lieu of the capital asset and not in lieu of the premia paid to the 
insurance company. This amounts to a ‘transfer’ within the meaning of sec¬ 
tion AS read with section 2(47) and the same may result in capital gains 
[CIT v JJC. Cotton Spng. & Wvg. Mills Co. Ltd., (1987) 164 ITR 18 
(All)].”. 

Page 1644: section 45/2(47): 

At the fend of line 9 of the paragraph titled "Retirement of a partner, 
whether results in an extinguishment?", add, — ‘‘This Bombay view has 
been followed in N.A. Mody v CIT [(1986) 162 ITR 420 (Bom)].”. 

/ 

Page 1644: section 45/2(47): 

After line 17 of the paragraph titled "Retirement of a partner, whether 
results in an extinguishment?", add ,— 

“The view similar to that in CIT v Mohanbhai Ramabhai [(1973) 91 
ITR 393 (Guj)] has also been taken in CIT v L. Raghu Kumar [(1983) 
141 ITR 674 (AP)]; CIT v N. PaUmiappa Gounder [(1983) 143 ITR 343 
(Mad)]; CIT v G. D. Naidu [(1987) 165 ITR 63, 77 (Mad)]; CIT v P. H. 
Patel [(1987) 34 Taxman 479 (AP)]. 

•Appeals against Mohanbhai PamabhaTs case [91 ITR 393 (Guj)] have 
been dismissed by the Supreme Camt in Addl. CIT v Mohanbhai Pamabhai 
1(1^87) 165 ITR 166 (SC)] having regard to the view taken by that 
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court in Sunil Siddharthbfuu v CIT: Keo'Hkeya V, Sarabhai v CIT [(198S)< 
156 ITR 509 (SC)]”. 

Page 1645: section 45/2(47): 

At the end of the paragraph titled "^Partner bringing in capital assets to 
his firm by way of capital—results in a transfer^', add ,— 

“The Gujarat High Court decision in CIT v Kartikey V. Sarabhai [(1981) 
131 ITR 42 (GuJ)], was taken in appeal to the Supreme Court in Sunil 
Siddharthbhai v CIT: Kartikeya V. Sarabhai v CIT [(1985) 156 ITR 509 
(SC)]. There it was held that where a partner makes over his assets to his 
firm as his capita! contribution, there is a transfer of the concerned asset 
by the partner to the firm because an exclusive interest of the partner in 
the concerned asset is reduced, on its entry into the firm, into a share 
interest. In so holding, the Supreme Court has affirmed the view taken by 
the Gujarat High Court. 

At the same time, the Supreme Court in that case held that normally in 
such circumstances, the partner does not receive any consideration within 
the meaning of section 48 nor does any profit or gain accrue to him for 
the purpose of capital gains tax levy under section 45. Of course, if the part¬ 
ner concerned had made the transfer merely a de\nce or ruse for converting 
the asset into money, the Income-tax Officer is entitled to penetrate the 
veil covering it and ascertain the truth. In so holding, the Supreme Court 
has reversed the view taken by the Gujarat High Court to the effect that 
the transfer, in the facts of that case, did result in capital gains. 

The Sunil Siddharthbhais case [(1985) 156 ITR 509 (SC)] has been 
followed in CIT v Smt, Mamta Narottamdas [(1986) 162 ITR 365 (Guj)]; 
CIT v Smt. C. Anasuya Devi [(1987) Tax LR 725 (AP)]; CIT v Jahangir 
B. Jeejeebhoy [(1987) Taxation 85(3)-298 (Bom)]; CIT v Smt. Mind 
Rameshchandra [(1987) 167 ITR 507, 517 (Guj)]; CIT v Harikishan 
Jethald Patel [(1987) 65 CTR (Guj) 54]. 

In CIT V Leena A. Sarabhai [(1987) Taxation 87(3)-62 (Guj)], the 
matter was remanded to the Tribunal to consider the question whether the 
transfer [involved in a transaction of bringing shares by way of capital 
contribution in a firm] was with or without consideration. 

Also see, CIT v H. Rajan <& H. Kannan. (1984) 149 ITR 545 (Mad), 
special leave petition granted by the Supreme Court: (1983) 141 ITR (St.) 
50 (SC); CIT V B. Nagi Reddy, SLP (CivU) No. 8085 of 1981: (1983) 
144 ITR (St.) 51 (SC). 

In view of ffie Supreme Court ruling in Suml Siddharthbhd's case [(1985) 
156 ITR 509 (SC)], the decision in CIT v Smt. Dhirajben R. Amin 
[(1983) 141 ITR 875 (Guj)]; CIT v Ramanbhai B. Amin [(1987) 163 
ITR 125 (Guj)] are no more good law to the extent they held that a 
partner bringing a capital asset as contribution to his capital is exigible to 
capital gains tax levy. 

It may be noted that the newly inserted section 45(3) by the Finance 
Act, 1987, with effect from 1st April, 1988,'has statutorily superseded the. 

c*p: it v-7—^23 
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second limb of the Supreme Court ruling in Sunil SiddhartM>hats case 
1(1985) 156 ITR 509 (SC)]. Under that new provision, the amount re¬ 
corded in the books of account of the firm as the value d the capital asset 
brought in by the partner is deemed, for the purposes of section 48, to be 
the full value of consideration received or accruing as a result of the trans¬ 
fer of the capital asset.”. 

Puge 1645: section 45/2(47): 

At the end of the paragraph titled "Pay back to shareholders on reduction 
of compands share capital", add ,— 

“The contrary view of the Gujarat High Court in Kartikey V. Sarabhai 
V CIT 1(1982) Taxation 64(3)-176 (Guj) = 138 ITR 425 (Guj)], has 
also found favour in— 

(1) Anarkdi Sarabhai v CIT. (1982) 138 ITR 437 (Guj) [redemp¬ 
tion of preference shares by a company involves ‘extinguishment 
of rights’ in shares and thus amounts to ‘transfer’]. 

(2) Seth Gwaldas Mathuradas Mohata Trust v CIT. (1987) 165 
ITR 620 (Bom) [redemption of preference shares held by the 
assessee—transaction amounted to purchase by the company and 
sale as also extinguishment of rights and relinquishment of assets 
by the assessee—Whence ‘transfer* attracting capital gains tax 
levy]. 

Also see, CIT v Goel Investment P. Ltd., SLP (Civil) No. 2466 of 
1982: (1984) 149 ITR (St.) 90 (SC).”. 

Page 1646: section 45/2(47): 

On the subject "Transfer of a business as a who/e”, reference may also 
be made to CIT v Chandan and Bharat Enterprises, (1985) 151 ITR 441 
(Bom); Synd/carc Bank Ltd. v Addl. CIT. (1985) 155 ITR 681 (Kam); 
CIT V Official Liquidator. (1985) 151 ITR 781 (Mad). 

In Dasaprakash Bottling Co. v CIT [(1986) 159 ITR 690 (Mad)], the 
assessee sold business as a going concern for Rs. 8,67,505. The Tribunal 
estimated a sum of Rs. 2,00,000 as attributable to the goodwill and direc¬ 
ted exemption in respect therefor. Further, the Tribunal held that the 
balance of lU. 6,67,505 was to be apportioned between gains attributable 
to long-term capital assets and short-term capital assets and was assessable 
as capital gains. The Tribunal’s decision was upheld. 

In the facts of Nagpur Electric Light & Power Co. Ltd. v CIT {(1987) 
33 Taxman 14 (Bom)], it has been held that there was no transfer of the 
business of the assessee as a going concern.”. 

Page 1647: section 45: 

After the paragraph titled "Departmental circulaP*, add ,— 

**rran8fer of a part of a capital asset may give rise to capital gains.— 
The words ‘the transfer of a capital asset’ in section 45(1) cannot be 
interpreted as a transfer of die entire capital asset and run a part d the 
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same. The words *a capital asset* mean the ^ole of that capital asset when 
so transferred or a part of that capital asset [Natitmal Products v CIT» 
(1987) 163 ITR 632 (Kam)].”. 

Page 1649: section 45: 

At the end of serial No. (7), add, —^“To the similar effect is the decision 
in Nila Products Ltd. v CIT, (1984) 148 IIU 99 (Bom).”. 

Page 1650: section 45: 

In line 6. for ‘‘(1981) 120 ITR 352 (Cal)”, read “(1981) 129 ITR 
352 (Cal)”. 

Page 1650: section 45: 

At the end of the page, add ,— 

“In the facts of the following cases, the resultant profit was held exigible 
to capital gains tax levy:— 

(1) C.G. Thimmaiah v CIT, (1984) 148 ITR 741 (Karn) [an isolated 
sale of logs from rosewood trpes grown on assessee’s land obtained after 
cutting, dressing and sizing into logs]. 

(2) CIT V India Co. Pr. Ltd., (1984) 149 ITR 548 (Mad) [transfer, 
not at book value but at market value, of shares of investment portfolio 
held by the assessee-company to its shareholders in order to discharge its 
liability arising on reduction of its share capital—surplus credited to reserve 
account on revaluation at market value of the transferred shares, held 
liable to capital gain tax levy]. 

(3) CIT V Af. Ramaiah Reddy, (1986) 158 ITR 611 (Kam) (compul¬ 
sory acquisition after 1-4-1970 of agricultural land with trees thereon— 
excess over cost—held exigible to capital gains tax levy]. 

(4) Kdlpaka Oil MiUs v CIT, (1986) 160 ITR 604 (Ker) [gains arising 
on the acquisition of a land, which was found to be not agricultural, were 
held assessable as capital gains]. 

On the other hand, in the facts of the following cases, it was held that 
the resultant profit/amount was not exigible to capital gains tax levy:— 

(1) CIT V /. Dalmia, (1984) 149 ITR 215 (Del) [damages awarded 
by an arbitrator appointed in a suit for specific performance, since right to 
damages being a mere ri^t to sue could not be transferred under the ban 
of section 6(e) of the Transfer of Property Act, 1882]. Also see, Baroda 
Cements Chemicals Ltd. v CIT, (1986) 158 ITR 636 (Guj). 

(2) CIT V Alanickal Co. Ltd., (1986) 158 ITR 630 (Ker) [assessce 
sold rubber estate in a rural area—^it was held that the transaction of sale 
of the robber estate with rubber trees standing on it could not be bifurcated 
as sale of agricultural land and sell of trees so as to tax the gains aming 
on the sale of trees as capital gains under section 45 because in sudi a 
case the trees formed an integral part of agricultural land and did not 
constitute a capital asset]. 
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(3) CIT V Chunilal M. Pandya, (1986) 158 ITR 505 (Guj) [amount 
standing to the debit of the assessee, in the firm’s books at the time of hi& 
retirement from the firm, was foregone by the firm—section 45 held not 
attracted in resp^t of the amount so foregone]. 

(4) CJT V Ashoka Marketing Ltd., (1987) 164 ITR 664 (Cal) [damages 
received by the assessee-purchaser for failure of the vendor to complete 
transaction of s|de of property—since there was no element of cost in¬ 
volved in the receipt of damages, there was no liability to capital gains tax 
levy]. 

(5) CIT V B. Harnam Singh <£ Sons, (1985) 46 CTR (Del) 8 [amount 
leceived on transfer of the tenancy rights of the premises wherein the 
assessee-firm carried on its business was held not taxable in the hands of 
the assessee-firm because the tenancy rights did not belong to the assessee- 
firm]. 

(6) CIT v Barium Chemicals, (1987) 168 ITR 164 (AP) [damages 
paid to .the assessee by a foreign company for failure to fulfil the obligations 
under an agreement—section 45 held not attracted as there was no transfer 
of any capital asset as envisaged under that section]. 

(7) CIT V Jiiendra Singh, (1987) 34 Taxman 159 (Raj) [surplus re¬ 
ceived from the sale of jagir bonds was held exigible to capital gains tax 
levy]. 

Also see, CIT v Malayalam Plantations Ltd., (1987) 168 ITR 63 (Ker).”. 
Page 1652: section 45: 

After serial No. (5), giving illustrative cases whether the concerned 
amount was held to be loss under the head ’Capital gains’ or not, add, — 

“(6) Assessee constructed a small approach bridge. The same was washed 
away due to floods. The assessee claimed the loss as a short-term capital 
loss. The claim was negatived as there was no monetary consideration 
received by the assessee for the extinguishment of the asset [Gujarat Mineral 
Development Corporation Ltd. v CIT, (1983) 143 ITR 822 (Guj)].”. 

Page 1652: section 45: 

In the last line of the paragraph titled “Transfer of capital assets which 
had no cost of acquisition to the assessee, no capital gain result", after 
‘‘.106 ITR 954 (Mad)”, add.— “; CIT .v H.H. Maharaja Sahib Shri 
Lokendra Singhji, 162 ITR 93 CIT y Ashoka Marketing 

Ltd., (1987) 164 ITR 664 (Cal): CIT v National Electric Co., (1984) 
Taxation 75(1)-33 (Bom)”. 

Page 1652: section 45: 

In line 3 from bottom, after ‘‘126 ITR 399 (Bom)”, add ,— “ ; CIT v 
Mpdiram Laxmandas (P.) Ltd., (1983) 142 ITR 702 (Bom); CIT v Nel- 
sw A Co., (1985) 156 ITR 177 (Mad); CIT v Ram Saran Chopra, (1986) 
158 ITR 1 (Pat); CIT v Umedmal Bhandari, (1982) 31 CTTR (Mad) 44; 
CIT V Rajani Motors, (1984) 42 CTR (Pat) 337; CIT v New Swade^i 
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Dyeing, Bleaching & Printing Mills', (1986) 50 CTR (Bom) 212; CIT v 
Mysore Premier Metal Factory, (1987) 61 CTR (Mad) 236” [holding 
that no capital gains tax is chargeable in respect of transfer of self-gene¬ 
rated goodwill]. 

Page 1653: section 45: 

In line 17 from top, after “106 ITR 954 (Mad)”, add ,— “ ; CIT v Modi- 
ram Laxmandass (P.) Ltd., (1983) 142 ITR 702 (Bom); CIT v Satya 
Paul, (1984) 148 ITR 21 (Cal)” [holding that no capital gains tax is 
chargeable in respect of transfer of quota rights, import licences, import 
entitlements, etc.]. 

Page 1653:-section 45: 

After serial No. 4, add ,— 

“5. Tenancy right for the acquisition of which the assessee did not 
pay anything [Bawa Shiv Charan Singh v CIT, (1984) 149 ITR 
29 (Del)]. Also see, CIT v Markapakula Agamma, (1987) 
165 ITR 386 (AP). 

6. Calves by the assessee running a dairy farm [Sri Krishna Dairy 
& Agricultural Farm v CIT, (1987) 65 CTR (AP) 44]. 

Legislative supersession for and from assessment year 1988-89.—It 
may be noted that the proposition of law laid down by the Supreme Court 
to the effect that in case of a transfer of a capital asset which had no cost 
of acquisition to the assessee, no capital gain results, has statutorily been 
superseded in so far as transfer of self-generated goodwill is concerned. 
This has been done by making specific provision for ‘cost of acquisition’ 
even in relation to self-generated goodwill of a business through an amend¬ 
ment of section 55(2) by the Finance Act, 1987 (11 of 1987), with effect 
from 1st April, 1988.”. 

Page 1653; section 45: 

Before the paragraph titled ‘Tear of assessment", add ,— 

“Previous year for capital gains.—See pages 168-169 of Vol. 1 and 
additions thereto.”. 

Page 1654: section 45: 

In line 3 from top, after “53 ITR 747 (Mad)”, add ,— “ ; M, Venkatesan 
V CIT, (1983) 144 ITR 886 (Mad); B. N. Vyas v CIT, (1986) 159 ITR 
141 (Guj)” [holding that the concerned asset must be a ‘capital asset’ on 
the date of transfer even though it was not a ‘capital asset’ on the date of 
its acquisition]. 

Page 1654: section 45: 

After line 6 from top, add ,— 

“Ihe capital gains arising'from transfer of a capital asset is chargeable 
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to tax during the previous year in which the transfer took place even though 
the consideration was not ascertained and was in dispute [C/T v Rahtak 
Textile Mills Ltd., (1982) 138 ITR 195 (Del), special leave petition 
granted by the Supreme Court: (1984) 149 ITO (St.) 131 (SC)]. Also 
see, Smt. Jeejeebm Shinde v CIT, (1983) 144 ITR 693 (MP), special 
leave petition dismissed by the Supreme Court: (1983) 144 ITR (St.) 50 
(SC).”. 

Page 1654: seetion 45: 

Before line 10 from bottom, add ,— 

*‘It may be noted that any transaction involving allowing the possession 
of any immovable property to be taken or retained in part performance of 
a contract of the nature referred to in section 53A of the Transfer of Property 
Act, 1882 (4 of 1882), has been included within the definition of the ex¬ 
pression ‘transfer’, in relation to a capital asset, as a result of insertion of 
sub-clause (v) in section 2(47), by the Finance Act, 1987, with effect 
from 1st April, 1988.”. 

Pages 1654-1655: section 45: 

On the subject "Transfer, when takes place?”, reference may also be 
made to— 

(1) Evans Fraser & Co. Ltd. v CIT. (1982) 137 ITR 493 (Bom) 
[transfer of the assets of a private company to a new public 
company was held to have taken place after the public company 
came into existence and its board of directors approved t{ie agree¬ 
ment of sale]. 

(2) Arundhati Balkrishna v CIT: Balkrishna Harivallabhdas v CIT, 
(1982) 138 ITR 245 (Guj) [where the transfer is effected by a 
registered deed, the effective date of transfer was held to be the 
date on which ffie sale deed was signed and not when it was 
registered]. 

(3) CIT V A. V. Bhanoji Rao, (1983) 142 ITO 706 (AP) [no 
document, registered or otherwise, is needed for transferring even 
mi immovable property to a firm by a partner as capital contri¬ 
bution]. But see, CIT v TM.B. Mohamed Abdul Khader, (1987) 
166 ITR 207 (Mad). 

(4) CIT v Dadha Co., (1983) 142 ITR 792 (Mad) [transfer of 
an unmovable property by a firm even to a partner can be effected 
only by a registered conveyance and not by mere book entry]. 
Also see, Abdul Kareemia & Bros, v CIT, (1984) 145 ITR 442 
(AP);C/r V Fedaniappa Enterprises, (1984) 150 ITR 237 
(Mad); Jansons v CIT. (1985) 154 ITR 432 (Karn). 

(5) Sagdish Sugar Mills Ltd. v CIT. (1986) 161 ITR 209 (SC) [in 
case of h court auction sale, the transfer takes effect on the date 
on whidi the sde certificate was imed]. 
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(6) Nenvab 5ir Mir Osman AU Khan v CWT, (1986) 162 ITR 888 
(SC) ownership in an immovable property of a value of 
Rs. 100 or more can be transferred only by executing and re^* 
tering a sale deed]. 

(7) Ne^pur Electric Light and Power Co. Ltd. v CIT, (1987) 33 
Taxman 14 (Bom) [capital gains from transfer of movable assets 
were held taxable in the year in which delivery of possession of 
such assets was effected]. 

Page 1655: section 45: 

At the end of line 13 from top, add, — “However, the other view is that 
where, as between die transferor and the transferee, all the formalities have 
been gone through, such as the execution of a document of transfer and 
the physical handing over the shares by transferor to the transferee, the 
shares should have been taken to have been tr^ferred to the transferee, 
though until the transfer of ^ares is registered in the company’s books in 
accordance with the Company Law, the transfer could not enable the trans¬ 
feree to exercise rights of a shareholder vis-a-vis the company [Vasudev 
Ranwhandra Shelat v PranM Jayanand Thakar, AIR 1974 SC 1728 = 45 
Comp. Cas. 43 (SC); ClTvM. Ramaswamy, (1985) 151 ITR 122 (Mad); 
K. N. Narayanan vlTO, (1984) 145 ITR 373 (Ker); CWT v Babulat 
Jatia, (1982) 137‘ITR 540 (Cal)].”. 


Page 1655: section 45: 

After the paragraph titled '‘Evidentiary value of a registered document', 
add,— 

**rranBfer of bigger asset into smaller lots in different years.—In Addl. 
CIT V Madan Lai Ahuja [(1982) 136 ITR 640 (AU)], the assesses pur¬ 
chased land in lots. The entire land was combined into one unit and was deve¬ 
loped under one sdiraie. Sale of plots was spread over a number of years. 
It was held that unless the entire transactions of sales were complete, the 
capital gains or loss earned or incurred on the venture could not be correctly 
determined. In so holding, the High Court has taken inspiration from some 
of the cases discussed under the heading “Profits of adventure, when assess¬ 
able?" at pages 807-808 of VoL 1. 

It seems that their Lordships’ attention was not drawn to the provisions 
of section 45, whereunder the capital gain is deemed to be the income of the 
previous year in which the relevant transfer took place. 

However, in CIT v Shakunuda Rajeshwar ((1986) 160 ITR 840 (Del)]^ 
four sale cbeds were executed in four successive years assigning, by each 
such deed, one-fourth interest of the transferor. It was held that capital 
guilts accrued proportionately in ea^ of the four years and not when the 
first deed was executed.**. 
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Pages 1655-1656: section 45: 

On the subject **Year of chargeMlity in case of compulsory acquisition", 
reference may be made to— 

(1) Smt. Jeejeebai Shinde v CIT, (1983) 144 ITR 693 (MP), special 
leave petition dismissed by the Supreme Court: (1983) 144 ITR 
(St.) SO [in case of compulsory acquisition, the transfer must be 
deemed to have taken place on the date of publication of notifi¬ 
cation and not during the year when compensation was deter¬ 
mined and paid to the assessee]. 

i2) M.B. Karmarkar & D.L. Gokhale v CIT, (1984) 150 ITR 234 
(Bom) [passing of property or vesting of it takes place when the 
compensation is awarded. In case of any subsequent enhancement 
in the compensation, the enhanced amount is assessable for the 
year in which it was so enhanced]. Also see, Harish Chandra v 
CIT, (1985) 154 ITR 478 (Del). 

(3) Buddaiah v CIT, (1985) 155 ITR 277 (Karn) [title vests in the 
Government under section 16 of the Land Acquisition Act, 1894, 
on the taking of possession of land by the authority concerned 
pursuant to an award passed under section 11 of that Act]. Also 
see, CIT v Purshottambhai Maganbhai Hatheesing, (1985) 156 
ITR 150 (Guj); S. Appala Narasamma v CIT, (1987) 168 
ITR 17 (AP); Syed Abdul Basir v CIT, (1987) 33 Taxman 126 
(Raj). 

Also see, CIT v Shantilal Bhogilal Nanavati, (1983) Taxation 
68(1)-19 (Guj).. 

It may be noted that for and from assessment year 1988-89, the 
year of chargeability in case of compulsory acquisition is to be 
ascertained as per the provisions of section 45(5) newly inserted 
by the Finance Act, 1987 (11 of 1987), with effect from 1st 
April, 1988.”. 

Page 1658: section 45: 

After the paragraphs titled “Co-owrters to be separately assessed*, add ,— 

‘Tn CIT V V. Pattabhiraman [(1987) 164 ITR 786. (Mad)], a property 
was bequeathed in favour of four persons subject to life estate to their respec¬ 
tive mother. The mothers surrendered their life interest in favour of these 
four persons, thus these four becomi£.g co-owners. Capital gains arising on 
sale of such property was held taxable m the hands of ead:^ (ff the co-owners 
sq>arately and not in the status of *body Of individuals*. 

But in CIT V C. D. Karaka {(1983) 13 Taxman 1 (Guj)], three persons 
jdntly purchased land in 1956, constructed two buildings in 1961 and 
1962, and let them out. In the year 1967, a certain portion of the vacant 
land was sold separate sale deeds which resulted in c^dtal gains. It was 
hdd that an association of persons was, in these drcumstances, formed in 
die yeas 1961 not only for earning rental income but also to hold the i^cant 
land and to nalise income therefrom in a suitable mode^ including the sde 
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thereof. Therefore, the capital gains were held taxable in the hands of the 
AOP and not in the hands of each of the co-owners individually.**. 

Page 1659: section 45: 

After the paragraph titled '^Question of law*', add ,— 

“The question whether the assessee was entitled to claim short-term capital 
loss on reduction of share capital of a company under High Court order is 
a question of law [Cement Distributors Ltd. v CIT, (1986) 24 Taxman 111 
(Del)].”. 

Page 1660: section ASI2{Al\)i 

In line 8 from top, between ‘asset”.’ and ‘Capital gains or losses’, insert ,— 
“However, for and from assessment year 1988-89, in the case of shares held 
in a company, such shares are to be treated as short-term capital assets if 
these are held for a period of twelve months or less immediately preceding 
the date of their transfer. This amendment has been brought in as a result 
of insertion of a proviso before the Explanation to section 2(42A) by the 
Finance Act, 1987 (11 of 1987) with effect from 1st April, 1988.”. 

Page 1660: section 45/2(42A): 

After line 14 from top, add ,— 

“Where shares are acquired by an assessee on conversion of debentures 
held by him and such shares are subsequently sold, for ascertainment of the 
period of holding of such shares, the crucial date is the date on which the 
conversion was effected and not. the date of purchase of debentures [see, 
Mrs. A. Ghosh v CIT, (1983) 141 ITR 45 (Cal)]. 

In the facts of Ratansi Naruyan Patel v CIT [(1987) Taxation 87(3)-56 
(Guj)], the asset transferred by the assessee was held to be a long-term 
capital asset giving rise to long-term capital gains. 

For ascertainment of the period of holding in case of an immovable pro¬ 
perty, the crucial date is the date on which the assessee acquired title to 
that property on execution of a registered conveyance and not the date of 
entering into an agreement for sale [CIT v Smt. R. R. Sood, (1986) 161 
ITR 92 (Bom)].”. 

Page 1660: section 45/2(42A): 

At the end of line 24 from top, add, —^“Thus, under such specific pro¬ 
vision, loss arising from sale of National Defence Remittance Certificates 
can only be considered long-term capital loss and not short-term capital 
loss [CIT V Bhandari & Co., (1985) 152 ITR 687 (Mad)].”. 

Page 1663: section 45: 

After line 10 from top, add ,— 

“As a result of amendment of section SOT by the Fmance Act, 1986 (23 
of 1986), with effect from 1st April, 1987, long-term capital gains not 
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exceeding Rs. 10,000 (in place of Rs. 5,000 upto 31st March, 1987) ar6 
exempt in thdr entirety for assessment year 1987-88. 

It may be noted that section SOT has been omitted by the Finance Act, 
1987 (11 of 1987), mth ^ect from 1st April, 1988, and similar provisions 
have been made part of section 48 also substituted by that Act.**. 

Fttge 1666: secdon 45: 

Before the paragraph titled “Tax on long-term capitaH gains in case of 
company-assessee^', add ,— 

“The above state of law continued upto assessment year 1986-87. 

For assessment year 1987-88.—As a result of amendment of section SOT 
and omission of the Twelfth Schedule, by the Fmancc Act, 1986, with effect 
from Ist April, 1987, the first Rs. 10,000 are to be deducted. Thereafter, 
of the balance— 

(0 a deduction of an amount equal to 50 per cent, of the long-term 
capital gains, relating to buUding or lands or any rights in build¬ 
ings ^d lands or gold, bullion or jewellery, is to be deducted 
from, and 50 per cent, is to be included in, ^e total income; 

(«) a deduction of an amount equal to 60 per cent, of .the long-term 
capital gains, relating to other capital assets is to be deducted 
from, and 40 per cent, is to be included in, the total income. 

It is also made clear that where the assessee has long-tenn capital gains- 
relating to buildings or lands or ri^ts in buildings or lands as also to other 
capital assets, the initial deduction of Rs. 10,000 is to be given first in 
respect of long-term capital gains relating to buildings or lands and if the 
amount of such capital gains is less than Rs. 10,000, the balance is to be 
adjusted against long-term capital gains relating to gold, bullion or jewellery 
and the balance, if any, against the long-term capital gains relating to any 
other capital assets. 

For and from assessment year 1988-89.—^In this respect, provisions of 
the newly substituted section 48 by the Finance Act, 1987 (11 of 1987), 
with effect from 1st April, 1988, explain tiie manner of dealing with long¬ 
term capital gains tax levy. Reference in this connection may be to 
paragraphs 25.1 to 25.7 of the departmental circular No. 495, dated 22nd 
September, 1987, which has been reproduced at pages 6251 to 6252, pmt. 
It may be noted that in these new provisions, where there is a loss under 
the head of long-term capital gains, the same process of ascertainment, 
mutatis muumdist is to be adopted.**. 

Fage 1667: seetkm 45: 

Before the paragraphs titled **Fim^s gains assessable in Ote hands of the 
firm**, addr^ 

“The above state of law continued iq: to assessment year 1985-86. 

Fpr assessment years 1986-87 and 1987-88.—^The tax rate is case td A. 
above ie 50 per cent, and the tu rate in case of B above is 40 per cent 
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For and from assessment year 1988>89.—may be noted that special 
provisions contained in section 115 for determination of tax on capital gains 
in case of company-assessees have been omitted by the Finance Act, 1987 
(11 of 1987), with effect from 1st April, 1988. Instead, section 48, as 
substituted by that Act, makes provision for deduction of specified per¬ 
centage of the long-term capital gains accruing or arising even to company- 
assessee. Reference in this connection may be made to paragraphs 25.1 to 
25.7 of the departmental circular No. 495, dated 22nd September, 1987, 
reproduced at pages 6251 to 6252, post.'*. 

Vstge 1669: sectitm 46: 

In line 6 from bottom, after “106 ITR 368 (SC)].”, add ,—“Also see, 
H. H. Maharaja Raja Power Dewas v CIT, (1982) 138 ITR 518 (MP).” 
(on the subject "Distribution of assets to shareholders on liquidation of a 
comptmy"]. 

Page 1671: section 46(2): 

At the end of line 17 from tc^, add ,—^“Also see, Addl. CIT v Uma Devi 
Budhia: Addl. CIT v Ram Prasad Budhia, (1986) 157 ITR 478 (Pat). 

In computing the capital gains under section 46(2), on amounts received 
by a Shareholder on the liquidation of a company, the cost of acquisition 
of the capital asset, viz., the shares and any cost of improvement thereto 
will have to be deducted. If the payment by the liquidator is made, not 
in lump sum but, in instalments, the cost of acquisition cannot be deducted 
at every point of time when there is a receipt from the liquidator. It should 
be deducted from the earlier payments and once the cost of acquisition is 
wiped out, any further sum received would be completely liable to tax as 
capital gains [CIT v Inland Agencies Pr. Ltd., (1983) 143 ITR 186 
(Mad)].”. 

Page> 1671: section 46(2): 

Before the paragraph titled "Section 46(2) is not retrospective", add ,— 

“Section 46(2) is a charging sectiom—Section 46(2) is a char^g section 
indepenctent of section 45. Therefore, even if a particular income cannot 
be brought to charge under section 45, the same can be brought to charge 
under section 46(2), if the conditions laid down in that section are satisfied 
ICIT V M. A. Chidambareon, (1984) 147 ITR 180 (Mad)]. 

For the facts and decision, see, Chettined Co. Pr. Ltd. v CIT, (1984) 
147 ITR 724 (Mad).”. 

Page 1672: section 46(2): 

Before the text of section 47, add, 

“leading shares do not fall within the nilschief (d section 46.^—^Trading 
shares cannot be regarded as capital assets for the purposes of the charge 
of capital gains. This is so because ‘any stock-in-trade* held for the purposes 
of assessee’s business or profession is specifically excluded from the defini¬ 
tion of the expression ‘capital asset* joined in section 2(14). If the trading 
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shares are not capital assets, there can be no question at all of bringing 
to charge any dividends therefrom upon a winding up as the gains rising 
from capital assets under section 45 read with section 46(2) [CIT v 
G. Ralam, (1987) 64 CTR (Mad) 256].”. 

Pages 1674-1676: sections 47(i) & (ii): 

On the subject '^Distribution of capital assets on partition or dissolution, 
etc”, reference may also be made to— 

(1) Popular Engineering Co. v C/T, (1983) 140 ITR 398 (MP) 
[Holding that if the assets of a firm are sold, before its dissolution, 
by the partners of the firm to one of them, the gains resulting 
from such sale are exigible to capital gains tax levy]. 

(2) Cir V Smt. Vimla Lai, (1983) 143 ITR lb (All) [The assessee 
relinquished all her rights in favour of other co-owners. It was 
held that there was no body of individuals constituted by the 
assessee along with the other co-owners. The relinquishment 
amounted to a transfer and it was not a case of distribution of 
capital assets on account of the dissolution of the body of indi¬ 
viduals. Therefore, section 47 (h) was not attracted]. 

(3) CIT V Babulal Nathmal Sharma, (1987) 32 Taxman 587 (Bom) 
[One of the partners of a two-partner firm relinquished his share 
for a sum of Rs. 15,000. It was held that there was a dissolution 
of the firm and the provisions of section 47(h) were attracted]. 

Page 1676: section 47(ii): 

After the paragraphs titled "Joint-ownership dissociated", add ,— 

‘‘Section 47(ii) omitted.—Section 47(h) [whereunder any distribution of 
capital assets on the dissolution of a firm, body of individuals or other 
association of persons was not to be regarded as a transfer for the purposes 
of section 45] has been omitted by the Finance Act, 1987 (11 of 1987), 
with effect from 1st April, 1988. 'ITie omission is consequential to the inser¬ 
tion, by that Act, of section 45(4).”. 

Pages 1676-1677: section 47(iii): 

On the subject "Transfer of capital assets under a gift, will or irrevocable 
trust—section 47(/7/)”, reference may also be made to—- 

(1) Addl CIT V Mrs. Avtar Mohan Singh, (1982) 136 ITR 645 
(Del) [holding that the only meaning of the word ‘under', in 
section 47(iff) can be ‘involving’ or ‘by way of; to the extent to 
which there is a shortfall of consideration, the transfer can be 
said to be ‘under’ or ‘by way of a gift; the word ‘gift’ being used 
in its ordinary meaning in common parlance and not in the sense 
in which it is used in the Gift-tax Act> 1958, or the Transfer of 
Property Act, 1882]. 

(2) CiT V Tibruz Mustafa Bilgen, (1986) 157 ITR 723 (Mad) [sec¬ 
tion 47(iff) deals only with actual gift and not with deemed gift]. 
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Also see, CIT v Jankut Mustafa Bilgen, (1986) 157 ITR 728 
(Mad). 

Page 1678: section 47: 

Before line 5 from bottom, add ,— 

“In Forbes Forbes Campbell & Co. Ltd. v CIT [(1984) 150 ITR 529 
(Bom)], it has been held, without reference to the provisions contained in 
clauses (v) and (v/) of section 47, that amalgamation of a 100 per cent, 
subsidiary with its parent company did not give rise to capital gains charge¬ 
able to tax for the assessment year 1964-65.”. 

Page 1679: section 47(vii): 

After line 12 from top, add ,— 

“In CIT V Master Raghuveer Trust [(1985) 151 ITR 368 (Karn)], the 
assessee was a shareholder in a company S. Company S amalgamated with 
another company under a scheme sanctioned by the High Court. The amal¬ 
gamated company allotted shares, bonds, debenture, etc., to the assessee 
for its share-holding in company $. It was, on facts, held that there was no 
transfer of capital assets of the assessee for consideration so as to attract 
capital gains tax levy. The court did not express any opinion on the appli¬ 
cability of section 47(vii) in the facts of that case. 

Also see, CIT v H. K. Bhavani, SLP (Civil)’No. 664 of 1981: (1984) 
147 ITR (St.) 1 (SC).”. 

Page 1679: section 47(viii): 

On the subject of chargeability of capital gains tax in case of transfer of 
agricultural land, reference may also be made to— 

(1) Arundhati Balkrishna v CIT: Balkrishna Harivallahhdas v CIT, 
(1982) 138 ITR 245 (Guj), special leave petition dismissed by 
the Supreme Court: (1984) 149 ITR (St.) 130 [gains arising 
from sale of land were held exigible to capital gains taA levy as 
the land was found to be non-agricultural]. 

(2) D. L. F. Housing & Construction Pr. Ltd. v CIT, (1983) 141 
ITR 806 (Del), special leave petition granted by Supreme Court: 
(1984) 149 ITR (St.) 130 [gains arising from agricultural lands 
are exempt from capital gains tax levy, if the relevant, transfer 
was effected before 1st March, 1970]. Also see, D.L.F. UrUted 
Ltd. V CIT, (1984) Taxation 75(3)-135 (Del). 

(3) M. Venkatesan v CIT, (1983) 144 ITR 886 (Mad) [gains arising 
on transfer effected on 4th March, 1970, of agricultural land were 
held exigible to capital gains tax levy]. 

(4) CIT V Alanickal Co. Ltd., (1986) 158 ITR 630 (Ker) [gains 
arising on transfer of agricultural land effected after 1st March, 
1970, in rural areas are not exigible to capital gains tax levy 
because such land continues to be excluded from the definition of 
‘capital asset’]. 
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(5) CIT V Laxmi Deyelopment Co., (1987) 34 Taxman 367 (MP) 
[gains arising from transfer of agricultural land situated within the 
limits of the Indore Municipal Corporation was held exigible io 
capital gains tax levy for the assessment year 1977-78]. 

Also see, CIT v Bulsar Housing Society Ltd., SLP (Qvil) No. 942 of 
1981: (1983) 143 ITR (St.) 61-2 (SC). 

Page 1680: new section 47A: 

Before the text of section 48, add ,— 

“New section AIK ,—new section 47A, relating to withdrawal of 
exemption in certain cases, has been newly inserted by the Taxation Laws 
(Amendment) Act, 1984 (67 of 1984), with effect from 1st April, 1985. 

The scope and effect of the newly inserted section 47A have been elabo¬ 
rated in the following portion of the departmental circular No. 397, dated 
16th October, 1984, as under:— 

*Withdrawal of exemption in certain cases—new section 47A.—10.1 
Under clause (/v) of section 47 of the Income-tax Act, capital gain arising 
from the transfer of a capital asset by a company to its wholly-owned sub¬ 
sidiary company is exempt from tax. Similarly, under clause (v) of section 
47, capital gain arising from the transfer of a capital asset by a subsidiary 
company to the holding company is also exempt from tax. Exemption under 
this provision is allowed only if the transferee company is an Indian company. 

10*2 The Amending Act has inserted a new section 47A to provide that. 
If at any time before the expiry of 8 years from the date of transfer of a 
capital asset referred to in clause (iv) or clause (v) of section 47, such 
capital asset is converted by *the transferee company into, or is treated by 
it as, stock-in-trade of its business; or the parent company or its nominee, 
or, as the case may be, the holding company ceases to hold the whole of 
the share capital of the subsidiary company before the expiry of the period 
of 8 years aforesaid, the amount of capital gain exempted from tax by virtue 
of the provisions contained in section 47 of the Act shall be deemed to be 
Income of the transferor company chargeable under the head ‘Capital gains* 
of the year in which the transfer took place. 

10.3 The amendment takes effect from 1st April, 1985, and will, accord¬ 
ingly, apply in relation to the assessment year 1985-86 and subsequent 
years.’.’*. 

Page 1681: section 48: 

After line 9 from top, aW,— 

“Section 48 now nd^tnted.—^The existing section 48 has been sustituted 
a new section 48 by the Finance Act, 1987 (II of 1987), with effect 
from 1st A^nil, 1988. It may be noted that sections SOT and 115 have been 
omitted that Act and their provisiems, in a modified form, have been 
inoorpora^ in the so-snbstitated section 48. 
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The scope and effect of the newly substitated section 48, as also of the 
amendments to section 53, have been elaborated in the following portion of 
the departmental circitiar No. 495, dated 22nd September, 1987, as under:— 
‘ModifiaUion in the provisions relating to computation of capital gains .— 
25.1 Under the existing provisions of section 48 of the Income-tax Act 
computation of capital gains resulting from .the transfer of a capital asset 
is made by deducting the cost of acquisition, the cost of improvement and 
the’expenditure incurred in connection with transfer from the consideration 
receiv^ on such transfer. In addition to the aforesaid deductions, section 
SOT provides for certain deductions in respect of long-term capital gains in 
the case of non-corporate taxpayers. In the case of corporate taxpayers, 
cbncessional treatment in respect of long-term capital gains is allowed not 
by way of deduction but through lower rates prescribed in section 115. 

25.2 With the amendment, the statutory deduction or concessions avail¬ 
able in sections SOT and 115 have been incorporated in section 48 itself. 
The present sections 80T and 115 have been omitted. 

253 The new scheme provides for 100% deduction in all cases where 
the long-term capital gain does not exceed Rs. 10,000. Where it exceeds 
Rs. 10,000, the. rates of deduction are as under:— 


Status of 
assessee 

Rates of deduction in respect 
of long-term capital gains re¬ 
lating to buildings or lands 
or any rights therein or gold, 
bullion or jewellery herein¬ 
after called (Category I) 

Rates of deduction in re¬ 
spect of long-term capital 
gains relating to other 
capital assets hereinafter 
called (Category 11) 

(1) 

(2) 

(3) 

Company 

Rs. 10,000-f-10% of balance 

Rs. 10,000-f 80% of 
balance 

Any other assessee 

Rs. 10,000-1-60% of balance 

Rs. 10,000-f60% of 
balance 


In a case where capital gains in relation to both the categories of assets 
referred to above (/.«., Category I and Category II) are chargeable undor 
the head **Capital gains**, the manner of allowing deduction of Rs. 10,000 
has been prracribed in the first proviso to the neWly introduced section 48. 
The deduction of Rs. 10,000 wfil be first allowed against the assets referred 
to above in Category I, and the balance, if any, against the assets referred 
to in Category n. 

25.4 In cases of compulsory acquisition, the threshold deduction will be 
restricted to a total amount of Rs. 10,000 in relation to the initial com¬ 
pensation as wen as additional compensation received in subsequent years. 

253 The above deductions referred to in section 48(2) will be given 
after providing for the exemptions specified in sections 54, 54B, 54D, 54E, 
54F and 540. 

. 25.5 The exemptions provided in sections 53, 54 and 54F in respect ci 
capital gains vdiidi are hithmto afiowed only to individuals hM now been 
extended to IBndu undivided families also. 
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25.7 These amendments will take effect from 1st April, 1988, and will, 
accordingly, apply in relation to the assessment year 1988-89 and subse¬ 
quent years.*.”. 

Pages 1681-1682: section 48: 

On the subject “Fm// value of the consideration received or accruing', 
reference may also be made to— 

(IJ Sangameshwar Coffee Estate Ltd. v CIT, (1983) 139 ITR 736 
(Mad) [An agreement was entered into to fell and remove 200 
standing trees for a consideration of Rs. 7,25,000. In one year, 
the purchaser fell and removed 150 trees and paid Rs. 6,25,000. 
It was held that the entire sum of Rs. 7,25,000 was the full 
consideration even though only Rs. 6,25,000 were received by the 
assessee during that year and, consequently, capital gains would 
have to be calculated on that basis]. 

(2) Raghubar Narain Singh v CIT, (1984) 147 ITR 447 (Pat) [The 
assessee, who was a managing director of a bank, held certain 
shares in that bank. He transferred those shares and delegated 
powers of management for a consideration received. It was held 
that such consideration is to be apportioned between the price 
for shares and the price for delegation of powers of management. 
The legality or validity of the competency of the assessee to dele¬ 
gate such power was not to be looked into]. 

(3) CIT v M. D. Manohar Rao, (1985) 155 ITR 696 (AP) [The 
assessee entered into an agreement for sale of land, whereundcr 
the purchaser was entitled to receive any compensation in excess 
of the agreed price. Subsequently, the land was acquired by the 
Government and compensation was awarded at a figure higher 
than the agreed sale price. It was held that the excess amount of 
compensation over the agreed sale price was diverted at source by 
overriding title and the amount equal to the agreed sale price 
should be made the basis of computation of capital gains]. 

(4) CIT V C. V. Ravanappa Chetty, (1985) 156 ITR 185 (Mad) 
[Certain properties were sold by the adoptive mother during the 
minority of the assessee. These sales were held void by the court. 
Thereafter, these properties were sold by the assessee, after attain¬ 
ing the age of majority, to. the same vendees at price specified in 
the respective sale deeds. It was held that the amounts that were 
paid to the adoptive mother in respect of the void sales made by 
her had nothing to do with the sale consideration received by the 
assessee for effecting the sales]. 

(5) CIT V Smt. M. Subaida Beevi, (f986) 160 ITR 557 (Ker) 
[Hiough the solatium payable under section 23(2) of the Land 
Acquisition Act, 1894, is in consideration of the compulsory nature 
of the acquisition and is an extra payment and does not form 
part of the market value of the land acquired, it is nevertheless 
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compensation and fonns part of the consideration received or 
accruing as a result of the transfer by way of acquisition of a 
capital asset. But the severance compensation, which is awarded 
to the assessee for the reason that the acquisition has injuriously 
affected other land belonging to the assessee, cannot be treated 
to form part of the consideration received or accrued as a result 
of the transfer of the capital asset]. Also see, Nagpur Electric 
Light and Power Co, Ltd. v CIT, (1987) 33 Taxman 14 (Bom). 

Pages 1682-1683: section 48: 

At the end of the paragraphs titled ^‘Expenses incurred wholly and ex¬ 
clusively in connection with the transfer”, add ,— 

“From the language of section 48, it follows that all expenditure inci¬ 
dental to the transfer must be deducted in computing the amount of capital 
gains whether it was expenditure incurred in the previous year in which 
the transfer took place or in any other year. The concept of the expen¬ 
diture being relatable to the year in which it was incurred will not be 
quite appropriate in the context of the computation of capital gains in view 
of the language of section 45 read with section 48 [CIT v Rohtak Textile 
Mills Ltd., (1982) 138 ITR 195 (Del), special leave petition granted by 
the Supreme Court: (1984) 149 ITR (St.) 131]. 

In the facts of the following cases, the concerned amount was held de¬ 
ductible in computing the capital gains:— 

(1) CIT V C. V. Soundararajan, (1984) 150 ITR 80 (Mad) [amount 
paid to the mother, having right of residence in the property, for 
obtaining relinquishment of such right]. 

(2) CIT V Maithreyi Pai, (1985) 152 ITR 247 (Karn) [interest on 
borrowings for acquisition of the capital asset, if such interest was 
not allowed under any other head]. 

(3) CIT V R. Ramanathan Chettiar, (1985) 152 ITR 489 (Mad) 
[expenses incurred in connection with the preparing of lay out 
and getting the same approved from the requisite authority, where 
the land was sold after converting into house sites]. 

(4) CIT V Smt. M. Subaida Beevi, (1986) 160 ITR 557 (Ker) [ex¬ 
penditure incurred by the assessee in conducting a land acquisi¬ 
tion reference case tefore a civil court for enhanced compensa¬ 
tion]. Also see, CIT v R. Ranga Setty, (1986) 159 ITR 797 
(Kam). 

(5) CIT V Shakuntala Rafeshwar, (1986) 160 ITR 840 (Del) 
[amount paid to a tenant to pursuade him to vacate the assset in 
order to facilitate the development of the asset which was ulti¬ 
mately sold was held allowable as a deduction under section; 
48(0. 

But, an amount paid by the landlord to the tenant in regard to the 
surrender of the tenancy right was held not an expenditure in- 
cuned in connection mih the compulsory acquisition of the asset 

cap: IT v-7—^24 
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concerned: CIT v JR. Ranga Setty, (1986) 159 ITR 797 (Kam). 
Similarly, amount paid to protected tenant to relinquish her right 
in the asset acquired was held not deductible: CIT v J. Sreeni- 
vasa Rqo, (1987) 166 ITR 593 (AP)]. 

(6) Sah Roop Narain v C/J, (1987) 32 Taxman 453 (Raj) [ex¬ 
penditure incurred on payment of legal fee in connection with the 
transfer was held allowable as a deduction under section 48(/)]. 

In the facts of the following cases, the concerned amount was held not 
deductible in computing the capital gains:— 

(1) CIT V Bilquis Jahan Begum, (1984) 150 ITR 508 (AP) [estate 
duty paid in respect of transferred asset]. 

(2) Sah Roop Narain v CIT, (1987) 32 Taxman 453 (Raj) [travel¬ 
ling and other expenses].’*. 

Page 1685: section 48: 

After serial No. (3), giving the illustrative cases about ascertainment of 
cost of acquisition, add,— 

“(4) The assessee acquired certain debentures in December, 1962. In 
October, 1963, these were exchanged for equity shares. Such equity shares 
were sold. It was held that the cost of acquisition of such equity shares was 
the price the debentures would have fetched if sold on the date debentures 
were exchanged for equity shares [Mrs. A. Ghosh v CIT, (1983) 141 ITR 
45 (Cal)]. 

(5) One of the partners of the assessee-firm died. The estate of the 
deceased partner was paid also in respect of the proportionate share of the 
deceased partner in the appreciation of the shares held by the assessee-firm 
in its investment portfolio. Hie assessee-firm sold certain such shares. It 
was held that the extra amount paid to the estate of the deceased partner 
towards his share in the appreciation in the value of these shares could not 
be added to the original cost of those shares for the purpose of computation 
of capital gains resulting from such sale [CIT v Pole/ Bros., (1984) 145 
ITR 614 (Bom)]. 

(6) Estate dtity paid in respect of the transferred asset neither forms 
part of the cost of acquisition nor cost of improvement [CIT v BUquis 
Jahan Begum, (1984) 150 ITR 508 (AP)]. 

(7) Cost of acquisition of an asset becoming subsequently exigible to 
capital gains tax levy with effect from a specified date is not the value of 
that asset on such specified date but is the cost incurred by the assessee, 
etc, when it was originally purchased or the stabitorily substituted fair 
market value under the provisions of section 55(2) [see, CIT v M. Ranudah 
Reddy, (1986) 158 ITR 611 (Kam); B. N. Vyas v CIT, (1986) 159 
rm 141 (GKij); CIT v Smt. M. Subidda Beevi, (1986) 160 ITR 557 
(Ker)]. 

(8) The cost of acquisition was held to be the one mentioned in the 
ccmveyanoe deed itself [CIT v Smt. R. R, Sood, (1986) 161 ITR 92 
(Bom)]. 
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(9) Interest paid by tbe assessee-iirm to its partners on their capital 
contributions used for the purchase of a capital asset cannot be treated as 
cost of acquisition of the capital asset [Af. L. G. Enterprises v CIT, (1987) 
167 ITR 11 (Kam)]. 

(10) The cost of acquisition of an asset brought in the firm by one of 
the partners as capital contribution was held to be that value which was 
credited, in the books of the firm, to the account of the partner concerned 
[Rajdoot Hotel Enterprise Corporation v C/T, (1987) 167 ITR 167 
(MP)]”. 

Page 1685: section 48: 

After the paragraph titled **Cost of improvemenf\ add ^— 

"Capital gains accruing in foreign currency to be converted into Indian 
rupee.—^Where capital gains arises or accrues in terms of forei^ currency, 
the same has to be converted into Indian rupee on the basis of the ex¬ 
change rate prevailing on the date when such capital gain accrues or arises 
ID. A. Graham N. G. F. Graham v CIT, (1985) 154 ITR 879-(Kam); 
Stumpp & Schuele GMBH v CIT, (1986) 160 ITR 581 (Kam)].”. 

Page 1685: section 48: 

Lines 30-31 from top: The decision of the Bombay High Court in 
H. Hoick Larsen v CIT [(1972) 85 ITR 285 (Bom)J has been affirmed 
by the Supreme Court in CIT v H. Hoick Larsen [(1986) 160 ITR 67 
<SC)]. 

Page 1685: secfion 48: 

Before line 2 from bottom, add ,— 

"Capital gains on transfer of right shares.—^Where an assessee holds right 
shares and sells the same, the capital gain resulting from such sale can be 
determined by deducting the cost of acquisition of such shares from the 
full value of consideration received therefor. In such a case, there is no 
<]uestion of avera gin g the price of right shares and original shares for the 
purpose of determining the cost of acquisition of the right shares [AdtU. 
CIT V Raj Kumari Bangur. Addl. CIT v Chandri Devi Bangur, (1985) 
154 ITR 868 (Raj)].”. 

Page 1686: seetkm 48: 

In line 18 from top, for ‘‘82 ITR 781 (SC)”, read ‘‘82 ITR 788 (SC)”. 

Page 1686: section 48: 

At the end of the paragraphs titled “Original shares'*, add ,— 

‘‘In Escorts Farms iRamgarh!) Ltd. v CTT [(1983) 143 ITR 749 (Del), 
special leave petition granted by the Supreme Court: (1987) 166 ITR (St.) 
IIOJ, the Delhi High Court has dissented from the decisions of the Calcutta 
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High Court m Sutlej Cotton Mills Ltd. v CIT [(1979) 119 ITR 666 (Cal)l 
and CIT v Steel Group Ltd [(1981) 131 ITR 234 (Cal)l and has held 
that whete an assessee has sold the original shares in regard to which bonus, 
shares had been issued and the option of taking the statutorily substituted 
fair market value on the specified date is not available to the assessee 
because the original shares are purchased after the specified date, the actual 
cost to the assessee of the original shares has to be spread over on both 
the original shares and the bonus shares and, for the purpose of computing 
capital gains resulting from the transfer of original shares, the cost of acqui¬ 
sition of the original shares has to be determined on such averaging. 

Where an assessee, holding original shares as well as right shares sells 
original shares, the capital gain arising from such sale is to be computed 
after deducting the actual cost incurred by the assessee for acquiring the 
original shares from the full value of the consideration received therefor. 
In such a case, it is not possible to determine the cost of acquisition of the 
original shares by averaging the cost of original shares and the cost of 
right shares* [Addl. CIT v Raj Kumari Bangun Addl. CIT v Chandri Devi 
Bangur, (1985) 154 ITR 868 (Raj)!-”. 

Page 1687: section 48: 

After line 19 from top, add ,— 

“It may be that an assessee, who is holding original shares as well as 
right shares, has received bonus shares with reference to both these cate¬ 
gories of holdings. In such a case, the cost of bonus shares which were 
issued on the basis of original shares has to be determined by spreading 
over the cost of original shares over the original shares and the bonus 
shares taken together. Similarly, the cost of bonus shares issued on the basis 
of the right shares has to be determined by spreading over the cost of the 
right shares over the right shares and the bonus shares taken together 
[Addl. CIT V Raj Kumari Bangur: Addl. CIT v Chandri Devi Bangur, 
(1985) 154 ITR 868 (Raj)]. Also see, CIT v Escorts Farms Ramgarh Ltd., 
SLP (CivU) No. 1893 of 1980: (1983) 140 ITR (St.) 2 (SC).”. 

Pages 1687-1688: section 48: 

After the paragraphs titled “Origina/ as well as bonus shares sold toge¬ 
ther^, add ,— 

“In CIT V T.V.S. & Sons Ltd [(1983) 143 ITR 644 (Mad)], the assessee 
held shares in a company numbering 21,507, out of that Jjonus shares were 
8,109. The cost of acquisition of 13,398 [21,507—8,109] shares was Rs. 
14,47,254. All these shares, original as well as bonus, along with, entire 
block of shares of the company were compulsorily acquired by the Govern¬ 
ment. The assessee received a sum of Rs. 42,46,342 from the Government 
as consideration. It was held that the capital gain amounted to Rs. 
27,99,088 [Rs. 42,46,342 - Rs. 14,47,254]. The assessee’s claim that a sum 

Rs. 6,58,250 should also be taken as the ccHst of 8,109 bonus shares, 
worked out by applying the averaging formula was negatived:’*. 
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Page 1691: section 49: 

After line 19 from top, add ,— 

“IV. The Taxation Laws (Amendment) Act, 1984.—By this Act, a 
new sub-section (3) has been inserted in section 49, with effect from 1st 
April, 1985. 

The scope and effect of the newly inserted section 49(3) have been 
elaborated in the following portion of the departmental circular No, 397, 
dated 16th October, 1984, as under:— 

‘Cost with reference to t'ertain modes of acquisition—section 49.—11.1 
'fhe Amending Act has inserted a new sub-section (3) in section 49 of the 
Income-tax Act to provide that in a case where the capital gain arising 
from the transfer of a capital asset referred to in clause (fv) or clause (v) 
of section 47 of the Act, is deemed, by virtue of the provisions of new 
section 47A to be income chargeable under the head ‘Capital gains’, the 
cost of acquisition of such asset to the transferee company shall be the 
cost for which such asset was acquired by it. 

11.2 The amendment takes effect from 1st April, 1985, and will, accor¬ 
dingly, apply in relation to the assessment year 1985-86 and subsequent 
years.’. 


V. The Finance Act, 1987.—By this Act, the existing sub-clause (b) 
of section 49(l)(//7) has been substituted by a new sub-clause (b), with 
effect from Ist April, 1988 The substitution has been necessitated as a 
consequence of the insertion, by that Act, of section 45(4) and omission, 
by that Act, of section 47(//), 

Page 1692: section 49: 

After line 28 from top, add ,— 

“Section 49(1)(///)(a) speaks of succession, inheritance or devolution. 
The expression ‘inheritance’ only denotes property passing on death from the 
deceased to his heirs. But the expression ‘succession’ might denote not only 
succession on the death of a person either by testate succession or by inte¬ 
state succession, but also other modes of change of ownership inter vivos, 
as when one says that there is a succession to a business when there is a 
mere transfer of the business as a going concern from one living proprietor 
to another. The expression ‘devolution’, however, is a term of widest import. 
It certainly includes a devolution or passing of property on the death of 
a person. But devolution of interest is not confined merely to testamentary 
or intestate succession. Any process recognized by the law under which 
property changes hands from one owner to another even inter vivos, if it 
cannot altogether be regarded as a disposition, transfer or conveyance or 
succession or inheritance, must be regarded as a devolution [CIT v S. 
Krishnamurthy, (1985) 152 ITR 669, 673-4 (Mad)].”. 
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Page 1693t sectton 49: 

Before the text of section SO, add ,— 

‘*On the subject "Amalgamation of compmies—cost of acquisition in the 
hands of the amalganated company", reference may also be made to CIT v 
Delta Jute Mills Co. Ltd., (1986) 159 ITR 215 (Cal); CII v Delta Jute 
Mills Co. Ltd., (1986) 159 ITR 220 (Cal)]. 

Cost of acquisition in case of blended property.—Under section 49(1) 
(iv), which has been inserted by the Taxation Laws (Amendment) Act, 
1975 (41 of 1975), with effect from 1st April, 1976, the cost of acquisition 
in case of blended property, if the blending was effected on or after 1st 
January, 1970, is the cost for which the previous owner (the coparcener 
who effected the blending) of the property acquired it, as increased by the 
cost of any improvement of the asset incurred or borne by the previous 
owner or the assessee, as the case may be. 

In cases relating to assessment years prior to 1976>77, it has been held 
that in case of blended property, the cost of acquisition is— 

—^the cost incurred by the blending coparcener [Addl. CIT v Madan 
Lai Jean A Sons, (1983) 140 ITR 200 (Del); Deena Nath Nanda & 
Sons v CIT, (1984) 149 ITR 96 (Del); CIT v S. Krishnamurthy, 
(1985) 152 ITR 669 (Mad)]; 

—the written down value of the concerned asset in the bands of the 
blending coparcener [CIT v N. S. Krishna Rao, (1983) 144 ITR 
347 (Mad)]; 

—the market price of the asset concerned on the date of blending 
[CIT V Ashwin M. Patel, (1983) 144 ITR 566 (Guj), doubted hi 
Deena Nath Nanda & Sons v CIT, (1984) 149 ITR 96 (Del)]; 

—nil in the hands of the HUF [CIT v Trikamlal Maneklal, (1987) 
Taxation 85(3)-271 (Bpm)].”. 

Page 1.694! section SO: 

At the end of the paragraphs titled ""Legislative amendment"', add ,— 

“Section 50 has also been amended by the Finance Act, 1986 (23 of 
1986), with effect from 1st April, 1987. As a result of this amendment the 
cnici^ date, for assessment year 1987-88, is 1st April, 1974, in place of 
1st January, 1964, which was operative for assessment years 1978-79 to 
1986-87. 

By the Taxation Laws (Amendment and hfiscellaneous Provisions) Act,. 
1986 (46 of 1986), a new section 50 has been substituted in place of the 
existing section SO, with effect from 1st April, 1988. 

Fctf the scope and effect of the newly substituted section 50, reference 
lUay be made to item (o) of paragraph 6.4 of the departmental circular 
No. 469, dated 23id September, 1986, whid* has beeo rq>roduced at pages 
6066 to 6()67, tmte, in oonuectioa with section 32.**. 
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Page 1694s section 50: 

At the end of the paragraph titled “When depreciation has been allowed 
to the assessee^t odd ,— 

“Section 50 makes it quite clear that in order to reduce the cost of 
acquisition to the written down value, the depreciation must be obtained 
by the assessee and not by the previous owner [CIT v Bhupender Singh 
Atwal, (1983) 140 ITR 928, 935 (Cal)]. In that case, broadly speaking, 
on the dissolution of a firm, the partner-assessee got a plant and machinery. 
That was transferred by the partner to a company. The question arose 
whether the cost of acquisition of that asset in the hands of the firm, which 
was the previous owner, or the written down value of that asset in the 
hands of the firm should be taken the basis for the computation of capital 
gains. There was no dispute about the fact that the assessee had not obtained 
any deduction on account of depreciation. It was held that the expressions 
‘the previous owner* and ‘the assessee’ are not synonymous in the scheme 
of sections 49 and 50. Therefore, for computing capital gains in the hands, 
of the assessee, it is not possible to deduct the depreciation obtained by the 
firm (previous owner). Thus, the cost of acquisition in the hands of the 
firm (previous owner) was to be treated gs cost of acquisition in the hands, 
of the assessee by virtue of the provisions contained in section 49(1) (iu) (b). 
The provisions of section 50 were held not attracted.”. 

Page 1703: section 52: 

After line 34 from tpp, add ,— 

‘‘Section 52 now omitted.—Section 52 has been omitted by the Finance 
Act, 1987 (11 of 1987), with effect from 1st April, 1988.”. * 

Pages 1704 and 1705: section 52(1)': 

Line 14 from bottom of page 1704 & lines 6 and 5 from bottom of 
page 1705: The decision in Sivakami Co. P. Ltd. v CIT [(1973) 88 ITR 
311 (Mad)] has been affirmed on different grounds by the Supreme Court 
in CIT V Shivakami Co. Pr. Ltd [(1986) 159 ITR 71 (SC)]. 

Page 1709: section 52(2): 

In lines 24-25 of the paragraph titled “Section 52(2) does not apply 
to a bona fide transaction", after Taxation 64(3)-115 (Del)”, add ,— “= 
(1982) 136 ITR 645 (Del); CIT v A. Venkataraman, (1982) 137 ITR 
846 (Mad); Brijmoni Devi v CIT, (1983) 142 ITR 427 (Cal); CIT v 
Smt. Archana R. Dhanwatay, (1984) 147 ITR 21 (Bom); CIT v Smt. 
Vshabai S. Dhanwatay, (1984) 147 ITR 455 (Bom); CIT v Ramkrishna 
Ramnath Properties Pr. Ltd,, (1984) 147 ITR 742 (Bom); S. M. A. 
Siddigue v CIT. (1984) 148 ITR 307 (Mad); CIT v Balram Prasad, 
(1984) 150 rm 687 (AU); CIT v Pradyuman Kumar Kachhawa. (1985) 
156 rm 105 (Raj); CIT v Tibruz Mustafa Bilgen, (1986) 157 im 723 
(Mad); CIT v Jankut Mustafa Bilgen, (1986) 157 riR 728 (Mad); CIT 
y M, Nath, (1986) 158 FTR 184 (Cal); CIT v Jagdamba Charity Trust,. 
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(1986) 158 ITR 157 (Del); Darshan Kumar Oswal v CIT, (1986) 159 
TTR 513 (Punj); CIT v Hari Charan Shyam Sundar Pr. Ltd., (1986) 159 
ITR 703 (Cal); N. Seenappa v CIT, (1987) 163 ITR 253 (Kara); CIT v 
Raja D. V. Seetharamayya Bhadur, (1982) 30 CTR (Mad) 169; CIT v 
Basudeoprasad Budhna, (1984) 41 CTR (Bom) 400; CIT v Sunil Kumar, 
(1987) 61 CTR (Del) 160; CIT v Mahendra Singh, (1986) Taxation 
82(3)-277 (Raj); CIT v Smt. Sushila Devi. (1986) Taxation 82(3)-277 
(Raj); CIT v Raja Vikramaditya Singh, (1987) Taxation 85(3)-195 
(MP)”. 

Pages 1710-1711: section 52(2): 

At the end of the paragraph titled ‘TAe t'wo requisite conditions of sec¬ 
tion 52(2) must be proved by the revenue", add, —“Also see, L. B. Khara- 
wala V ITO, (1984) 147 ITR 67 (Guj); Madanmohan Kishanlal v CIT, 
(1985) 151 ITR 746 (Guj); Century Spng. & Mfg. Co. Ltd. v ITO, 
(1985) 153 ITR 209 (Bom); CIT v C. C. Patel & I. C. Patel, (1986) 
161 ITR 879 (Bom); CIT v Sundaram Industries Ltd., (1987) 166 ITR 
35 (Mad).”. 

Page 1712: section 52: 

At the end of the paragraphs titled ‘Wo gift-tax after resort to section 
52", add,— 

“In CGT V Hasan Mumtaz [(1987) 168 ITR 412 (All)], the gift- 
tax assessment was upheld in respect of the amount representing the differ¬ 
ence between the declared consideration and the deemed value of the consi¬ 
deration even though such amount was taxed under section 52.”. 

Page 1712: section 52(2): 

In lines 10-11 of the paragraph titled ‘Wo capita geUns tax after resort 
to gift-tax", after “Taxation 64(3)-115 (Del)”, add ,— “=(1982) 136 
ITR 645 (Del); CIT v Anand Parkash Kapoor, (1985) 154 ITR 429 
(Punj); CIT v Jagdamba Charily Trust, (1986) 158 ITR 157 (Del); CIT v 
Bharat Development Pr. Ltd., (1986) 158 ITR 159 (Del)”. 

Page 1712: section 52(2): 

At the end of the paragraph titled "‘Previous approval of the Inspecting 
Assistant Commissioner essentia^*, add ,— 

“The Commissioner of Income-tax is not competent to set aside, in exer¬ 
cise of his revisional powers under section 263, an assessment order in a 
case where the Income-tax Officer has passed the same without following 
the requirement of obtaining the previous approval of the Inspecting Assis¬ 
tant Commissioner as required under section 52(2) for involdng the provi¬ 
sions of that section. This is so because the omission on the part ^ the 
Income-tax Officer to obtain the previous approval of the Inspecting Assis¬ 
tant Commisstemer does not make the assessment order to be one prejudicial 
10 the interests of the revenue so as to empower the Commissioner to 
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exercise his powers under section 263 [CIT v Smt, Chandra Prabha Pateria, 
(1984) 145 ITR 578 (MP)].”. 

Pi^e 1713: section 53: 

After the paragraph titled “1922 Act provision^', add ,— 

“Legislative amendments.-—I. The Taxation Laws {Amendment) Act, 
1984.—^By this Act, a new section 53 has been substituted in place of the 
then existing section 53, with eflfect from 1st April, 1985, i.e., for and 
from assessment year 1985-86. 

The scope and effect of the newly substituted section 53 have been 
«laborated in the following portion of the departmental circular No. 397, 
dated 16th October, 1984, as under:— 

^Capital gains exempt from tax-—section 53.—12.1 Under the existing 
provisions, capital gains arising from the transfer of any capital asset, being 
building, or land appurtenant thereto, the income from which is chargeable 
under the head “Income from house property” is exempt from tax in cases 
where the consideration for the transfer does not exceed Rs. 25,000 and the 
aggregate of the fair market values of all such capital assets owned by the 
assessee immediately before the transfer does not exceed Rs. 50,000. 

12.2 The Amending Act has substituted section 53 by a new section to 
provide that long-term capital gain arising from the transfer of a residen¬ 
tial house will be exempt from tax in cases where the consideration received 
or accruing as a result of the transfer does not exceed Rs. 2 lakhs. In cases 
where such consideration exceeds Rs. 2 lakhs, the capital gain would be 
exempted proportionately. In other words, the amount of capital gain to 
be exempted under this provision would bear the same proportion to the 
amount of capital gain arising from the transfer as the amount of Rs. 2 
lakhs bears to the amount of consideration received or accruing from the 
transfer. To illustrate, if the consideration for the transfer is Rs. 6 lakhs, 
•one-third of the capital gain arising from the transfer will be exempt from 
tax. The exemption under the new section 53 will not be available if the 
assessee owns any other residential house on the date of such transfer. 

12.3 Section 54 of the Income-tax Act provides exemption in respect of 
long-term capital gains arising from the sale of a residential house in cases 
where such capital gain is utilised by the taxpayer for purchasing or con¬ 
structing another residential house within the specified period. Sub-section 
(1) of section 54 provides that the exemption under the said section will 
be available in case; where the capital gain arises from the transfer of 
long-term capital asset “to which the provisions of section 53 are not appli- 
•cable^’*. These provisions should be construed to imply that it will not be 
p^nni^ible for a taxpayer who has opted to avail of the tax exemption 

i Th» above wotds wititin the inverted commas have been omitted from 
•eetioD 64 by the Finaiwe Act, 1986, a. 14 (w.eJ. 1-4-1986}. 
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under section 53 to also seek partial exemption in respect ot the remaining 
capital gain under section 54. In other words, the above quoted words should 
not be construed to imply that the exemption under station 54 will stand 
barred in all cases where long-term capital gains are derived from the sale 
of a residential house owned by the ta3q>ayer. 

12.4 The amendment takes effect from 1st April, 1985, and will, 
accordingly, apply in relation to the assessment year 1985-86 and subse¬ 
quent years.’. 

n. The Finance Act, 1987.—^By this Act, the opening paragraph of sec> 
tion 53 has been amended in two respects. As a result of the first amend¬ 
ment, the beneficial provisions of section 63 have also specifically been 
made applicable to a Hindu undivided family. The other amendment is of a 
consequential nature. 

Further, an Explanation has been added at the end of section 53 which 
provides that in sections 53, 54, 54B, 54D, 54E, 54F and 54G, references 
to capital gain is to be construed as references to the amount of capital 
gain as computed under section 48(1) (a). 

For the scope and effect of these amendments, reference may be made 
to paragraphs 25.1 to 25.7 of the departmental circular No. 495, dated 
22nd Sq>tember, 1987, which have been reproduced at pages 6251-6252, 
ante**. 

Page 1721: section 54: 

After line 8 from top, add ,— 

*in. The Finance Act, 1985.—^The scope and effect of the amendment 
made by this Act in section 54 have been elaborated in the following 
portion of the departmental circular No. 421, dated 12th June, 1985, as 
under:— 

'Consequential amendment in the provisions relating to exemption of 
capital gans from a residential house. —^23.1 Section 53 of the Income-tax 
Act as amended by the Taxation Laws (Amendment) Act, 1984, with effect 
from 1st April, 1985, provides for complete exemption of long-term capital 
gain arising from transfer of a residential house in cases where the consi¬ 
deration for the transfer does not exceed Rs. 2 lakhs. In cases where the consi¬ 
deration exceeds Rs. 2 lakhs, the capital gain is exempted proportionately. 
Section 54 of the Income-tax Act provides for exemption of long-term capital 
gain arising from the sale of a residential house, in a case where the capital 
gain is used for construction or ptqrchase of another residential house. Sec¬ 
tion 54 in terms provides that the provisions of the said section ^all apply 
to a long-term capital asset “to which the provisions of section 53 are not 
applicuble”. 

23*2'The above-quoted words in sectitm 54 have been omitted by the 
Finance Act, 1985. The eilOct of this omission will be that exemption under 
the said section ahall not be denied in cases where a part of tib capital 
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gain arising from transfer of a house property is exempt under section S3 
of the Income-tax Act. 

23.3 The amendment takes effect from 1st April, 1985, and will, accor¬ 
dingly, apply in relation to the‘assessment year 1985-86 and subsequent 
years.’. 

rv. The Finance Act^ 1986.—^By this Act, sub-sections (1) and (2) of 
section 54 have been amended with effect from 1st April, 1987. The scope 
and effect of these amendments have been elaborated in the following 
pdrtion of the departmental circular No. 461, dated 9th July, 1986, as 
under:— 

*21.1 Modification in the provisions relating to exemption of capital 
gains arising on the transfer of a residents house. —Section 54 of the In¬ 
come-tax Act provides that the long-term capital gains arising from the 
transfer of a residential house are exempt from income-tax if the assessee, 
within a period of one year before or after the date of transfer purchases 
or within a period of three years after the date of such transfer constructs 
a residential house. The exemption of capital gains is restricted to the 
amount of such gains utilised for the purchase or construction of the new 
residential house. Where the amount of capital gains is greater than the 
cost of the house so purchased or constructed, the balance amount of the 
capital gains is charged to tax. If, however, the amount of capital gains is 
equal to or less than the cost of the residential house so purchased or con¬ 
structed, the amount of capital gains is totally exempted from income-tax. 
The process of selling or purchasing a residential house either to or from 
a private Source or a Government agency or a co-operative society involves 
steps which in most cases require a longer time frame than one year. The 
assessees, therefore, would experience difficulty in complying with the time¬ 
limit of one year for purchasing a new house after the date of transfer of 
the residential house. Hence, by amending this provision, the period of one 
year has been extended to two years. Where the transfer is by way of 
compulsory acquisition and the compensation awarded is enhanced by any 
court, tribund or other authority, the period of one year after the date of 
receipt of the additional compensation for purchase of a residential house 
has also been increased to two years. As a consequential amendment in sub¬ 
sections (8) and (8A) of section 155 of the Income-tax Act meant for 
amending the assessment order, the period of one year has similarly been 
raised to two years. 

2XJL These amendments will apply in relation to the assessment year 
1987-88 and subsequent years.’. 

V. The Finance Act, 1987.—Section 54(1) has been amended and sec¬ 
tion 54(2) has been newly substituted by this Act, with effect from 1st 
April, 1988. 

The scope and effect of the amendments made in sections 54, 54B, 54D' 
and 54F by the Finance Act, 1987, have been elaborated in the following 
portion of the departmental circular No. 495, dated 22nd September, 1987,, 
as under:*— 
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‘New scheme for deposits in respect of exemption from capital gains .— 
26.1 Under the existing provisions of sections 54, 54B, 54D and 54F, 
long-term capital gains arising from the transfer of any immovable property 
used for residence, land used for agricultural purposes, compulsory acquisi¬ 
tion of lands and buildings and other capital assets are exempt from income- 
tax if such gains are reinvested in new assets within the time allowed for 
the purpose. The original assessment needs rectification whenever the tax¬ 
payer fails to acquire the corresponding new asset. 

26.2 With a view to dispense with such rectifications of assessments, the 
amendments made to sections 54, 54B, 54D and 54F provide for a new 
scheme for deposit of amounts meant for reinvestment in the new asset. 
After the aforementioned amendments, where the amount of capital gains 
or the net consideration, as the case may be, is not appropriated or utilised 
by the taxpayer for acquisition of the new asset before the date for furnish¬ 
ing the return of income, it shall be deposited by him on or before the 
due date of furnishing the return of income, under section 139(1), in an 
account with a bank or institution and utilised in accordance with a scheme 
framed by the Central Government in this regard. The amount already 
utilised together with the amounts of deposits shall be deemed to be the 
amount utilised for the acquisition of the new asset. If the amount deposited 
is not utilised fully for acquiring the new asset within the period stipulated, 
the capital gain relatable to the unutilised amount shall be treated as the 
capital gain of the previous year in which the period specified in these pro¬ 
visions expires. In such cases, the threshold, deduction of ten thousand 
rupees as well as the deduction under section 53 will not be admissible. 
Further, the taxpayer shall be entitled to withdraw such amount in accord-’ 
ance with this scheme. This scheme will be applicable in relation to the 
new section S4G also. 

26 3 The following examples illustrate as to how the amended provisions 
jelating to the new sections for deposit will be applied: 

Computation of capital gains: 

1. Sale consideration (date of sale 2-6-1''87) Rs. 10 lakhs 

2. Cost of acquisition (date 1-5-1983) .. Rs. 3 lakhs 

3. Investment in construction of the new pro¬ 
perty by due date of filing the return for the 

assessment year 1988-89 Rs. 4 lakhs 

Capital gain .. .. Rs. 7 lakhs 

Situation 1: 

Where no deposit in accordance with the scheme 
is made by the taxpayer: 

Sale consideration .. .. Rs. 10 lalrhs 

Cost of acquisition [to be allowed u/s. 48(1) (a)] Rs. 3 lakhs 


Balance 

Deduction u/s. 54(1 )(i') 


* • 


Rs. 7 lakhs 
Rs. 4 lakhs 
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Balance 

Deduction u/s. 53; 7x2/10 


Rs. 3 lakhs 
Rs. 1.4 lakhs 


Balance .. .. .. Rs. 1.60 lakhs 

Deduction u/s. 48(2): Rs. 10,000+Rs. 75,000 Rs. 0.85 lakhs 


Net capital gain liable to tax in the assessment 
year 1988-89 
Situation 2: 

Amount deposited as per scheme by the due date 
of filing the return for the assessment 
year 1988-89 

Hence amount deemed utilised foi the acquisi¬ 
tion of new asset 

Capital gain liable for tax for the year 1988-89 
(/) If the amount of Rs. 3 lakhs is utilised in 
the construction by 2-6-1990, capital gain 
in the assessment year 1991-92 
(ii) If the amount of Rs. 3 lakhs not utilised in 
the construction of the property, capital 
gain for the assessment year 1991-92: 
Amount of deposit 

Las deduction u/s. 48(2) (initial deduc¬ 
tion of Rs. 10,000 not being allowed), 
50% of the amount 

Net capital gam charged to tax in the 
year 1991-92 


Rs. 75,000 

Rs. 3 lakhs 

Rs. 7 lakhs 
Rs. Nil 

Rs. Nil 

Rs. 3 lakhs 

Rs. 1.5 lakhs 
Rs. 1.5 lakhs 


26.4 These amendments will take effect from 1st April, 1988, and will, 
accordingly, apply in relation to the assessment year 1988-89 and sub¬ 
sequent years.’.”. 

Page 1722: section 54: 

At the end of the paragraph titled “Land appurtenant to building", add ,— 
‘‘ITie tests to determine the question when a land can be said to be 
appurtenant to a building have been discussed in CIT v Zaibunnisa Begum 
f(1985) 151 ITR 320 (AP)].”. 

Page 1723: section 54: 

In line 11 from top, after “17 CTR (Mad) 349”, add,— “=(1984) 145 
ITR 170 (Mad); CIT v R. Mala, (1982) 135 ITR 302 (Mad); CIT v 
K. N. Srinivasan, (1987) 163 ITR 320 (Mad). 

However, the other contrary view ts that in section 54 the use of the 
past continuous tense only meant that whenever used in the preceding two 
years, the house should have been used by the assessee as a residence for 
himself or his parents. The word *in’ read with ‘mainly could never mean 
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^continuously* and so the house need not have been continuously used for 
the period of two years for purposes of reridence by the assessee or a 
parent of his prior to its sale in order to enable him to claim the exemption 
under section 54 up to assessment year 1982-83 [5. Harnam Singh Sun v 
CBDT,.i\9%A) 145 ITR 159 (Del). Also see, Af. Abdul Sattar v CIT 
(1987) 163 ITR 642 (Kam)].”. 

Page 1724: section 54:* 

After line 2 from top, add ,— 

“In CIT V /. R, Subramanya Bhat [(1987) 165 ITR 571 (Kam)], a 
building consisting of ground and first floor was owned by the assessee. The 
^ound floor was occupied by the assessee and the first uoor was let out. 
That building was sold in February, 1977. Prior to that, in March, 1976, 
he had commenced construction of a new house which was completed in 
March, 1977. It was held, on facts, that the assessee was entitled to the 
benefit of section 54 even though the construction of the new house was 
started prior to the transfer of the old house.’’. 

Page 1725: section 54: 

After line 8 from top, add ,— 

“The benefit of section 54 could not, up to assessment year 1987-88, 
be claimed by a Hindu undivided family [C/7 v C. Chandrashekar, (1984) 
145 ITR 429 (Kara); Smt. Rampyaribcd Narayandas v CIT, (1984) 147 
ITR 223 (MP); KanhyaUd and Ram Swaroop v CIT, (1984) 149 ITR 157 
(MPy, Kahhaiyalal and Ramswarodp v CIT, (1984) 149 ITR 158 (MP)].”. 

Page 1725: section 54: 

Before the paragraph titled “iVew asseC, add ,— 

“That was the state of law up to assessment year 1987-88. 

New section 54 also applies to Hindu undivided families. —^As a result 
of the amendment of section 54(1) by the Finance Act, 1987 (11 of 
1987), the benefit of section 54 can also be availed by a Hindu undivided 
family for and from assessment year 1988-89.”. 

Page 1726: section 54: 

On the subject '*The that word ’mcdniy should tdso'be inferred in con- 
nection with the new asset", reference may also be made to CIT v Kodandas 
ChanchUmal, (1985) 155 TTR 273 (Guj). 

Page 1727: section 54: 

At the end of the paragraph titled "Benefit extends also to the legal 
repreunuaive^, add,Also see. Late Mir Chdan Ali Khan v CIT, (1987) 
165 rm 228 (AP).”. 

V 

Page tirii section 54i 
Before section 54A, add,-^ 
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dbrcnlar.—^The following dqiartmental cuctilar is relevant 
to section 54 as also to section 54F:— 

'Capital gains tax—Whether investment in a flat under the Self-financing 
Scheme of the Delhi Development Authority would be construction for pur¬ 
pose of sectiora 54 and 54F of the Incmne-tax Act, 1961.—Sections 54 
and 54F of the Income-tax Act, 1961, provide that capital gains arising 
on transfer of a long-term capital asset shall not be charged to tax to the 
extent specified therein, where the amount of cRpital gain is invested in a 
residential house. In the case of purchase of a house, the benefit is available 
if the investment is made within a period of one yeart before or after the 
date on which the transfer took place and in case of construction of a 
house, the benefit is avaUable if the investment is made within three years 
from the date of the transfer. 

2. The Board had occasion to examine as to whether the acquisition 
of a flat by an allottee under the Self-financing Scheme of the Delhi Deve¬ 
lopment Authority amounts to purchase or is construction by the D.D.A. 
on behalf of the allottee. Under the Self-financing Scheme of the Delhi 
Development Authority, the allotment letter is issued on payment of the 
first instalment of the cost of construction. The allotment is final unless 
it is cancelled or the allottee withdraws from the scheme. The allotment is 
cancelled only under exceptional circumstances. The allottee gets title to 
the property on the issuance of the allotment letter and the payment of 
instalments is only a follow-up action and taking the delivery of possession 
is only a formality. If there is a failure on the part of the D.D.A. to deliver 
the possession of the flat after completing the construction, the remedy for 
the allottee is to file a suit for recovery of possession. 

3. The Board have been advised that undo: the above circumstances, 
the inference that can be drawn is that the D.D.A. takes up the construc¬ 
tion work on behalf of the allottee and that the transaction involved is 
not a sale. Under the scheme, the tentative cost of construction is already 
determined and the D.D.A. facilitates the payment of the cost of construc¬ 
tion in instalments subject to the condition that the allottee has to bear 
the increase, if any, in the cost of construction. Thmfore, for the purpose 
of capital gains tax, the cost of the new asset is the tentative cost of con¬ 
struction and the fact that the amount was allowed to be paid in instalments 
does not afitect the legal position stated above. In view of these facts, it has 
been decided that cases of allotment of flats under the Self-financing Scheme 
of the Delhi Development Authority shall be treated as cases of construction 
for the purpose of capital gains. 


t Reference ntaj^, now, be made to amendment made in leetion 64 bjr the 
Ifinanee Act, 1986, with effect from 1>4>1987, and that made in aeetiott 
84F by the Finance Aet, 1987, with oBeek tnm 1-4-1988. 
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4. The contents of the circular may be brought to the notice of all the 
officers working under you.’ [Circular No. 471, dated ISth October, 1986].”. 

Pages 1729-1730: section 54B: 

At the end of the paragraphs titled ^'Legislative amendments'*, add ,— 
“Section S4B(1) has been amended and section 54B(2) has been newly 
substituted by the Finance Act, 1987 (11 of 1987), with effect from 1st 
April, 1988. For the scope and effect of these amendments, reference may 
be made to paragraphs 26.1 to 26.4 of the departmental circular No. 495, 
dated 22nd September, 1987, which have been reproduced at pages 6264 
to 6265, ante.”. 

Page 1731: section 54B: 

At the encTof paragraphs titled “Conditions for applicability”, add ,— 

“In CIT V T. Narayanaswamy [(1985) 156 ITR 194 (Mad)], the.above 
condition (Hi) was held satisfied even where the agricultural land was earlier 
used by the Hindu undivided family of which the assessee was a coparcener 
and he received that land as a result of partition. 

In CIT V Jayalakshmi Rajendran [(1985) 152 ITR 744 (Mad)], it has 
been held that for satisfying the above condition (iv), the purchase of any 
other agricultural land must be made through a registered conveyance. A 
mere agreement to purchase is not sufficient. 

Also see, CIT v Janrudhan Das, (1987) 163 ITR 806 (All).”. 

Pages 1734-1735: section 54D: 

At the end of the paragraphs titled “Legislative amendments^', add ,— 
“Section 54D(l) has been amended and section 54D(2) has been newly 
substituted by the Finance Act, 1987 (11 of 1987), with effect from 1st 
April, 1988. For the scope and effect of these amendments, reference may 
be made to paragraphs 26.1 to 26.4 of the departmental circular No. 495, 
dated 22nd September, 1987, which have been reproduced at pages 6264 
to 6265, catte.”. 

Plige 1738: section 54D: 

Before the text of section S4E, add ,— 

<*lndastrial undertaking in section 54D—^duplication of«—Section 54D, 
which grants an exemption, must be construed liberally and the expression 
‘industrial undertaking’ occurring in that section must be given its popular 
meaning (P. Alikunju, M. A. Nazeer Cashew Industries v CIT, (1987) 166 
ITR 804 (Ker)]. In that case, a lodging house constructed the assessee 
waj held to be an ‘industrial undertaking’ within the meamng of section 
54D.”. 

Page 1751: section 54E: 

After line 25 from top, add ,— 

**111. By the Fbumce Act, 1983.—Secdmi S4E has been amaulni by this 
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Act with effect from 1st April, 1983, Le., for and from assessment year 
1983-84. The scope and effect of these amendments have been elaborated 
in paragraphs 37.1 to 37.5 of the departmental circular No. 372, dated 
8th December, 1983, which have been reproduced at pages xc-xcii of Vol. 4. 

IV. By the Taxation Laws {Amendment) Act, 1984.—^By this Act, a 
second proviso has been added to section 54E(1). 

The scope and effect of the said proviso have been elaboiated in the 
following portion of the departmental circular No. 394, dated 14th Septem¬ 
ber, 1984, as under:— 

'Extension of time for re-investment in cases M>here compensation for 
compulsory acquisition is delayed. —10.1 Section 54E of the Income-tax 
Act provides for exemption of capital gains in cases where the net considera¬ 
tion arising from the transfer of a long-term capital asset is re-invested 
within six months in specified financial assets, namely, the National Rural 
Development Bonds and special series of units of the Unit Trust of India 
notified by the Central Government in this behalf. The time of six months 
allowed for re-investment may, however, not be adequate in some cases of 
compulsory acquisition where the whole or a part of the compensation is 
not immediately paid by the Government. 

10.2 With a view to avoiding hardship in such cases, the Amending 
Act has inserted a second proviso to section S4E(1) of the Income-tax Act 
to provide that, in a case where the full amount of compensation awarded 
for compulsory acquisition of an asset is not received by the assessee on the 
date of such acquisition, the period of six months referred to in the said 
provision shall, in relation to so much of such compensation as is not 
received on the date of the transfer, be reckoned from the date immediately 
following the date on which such compensation is received by the assessee. 

10.3 The aforesaid amendment takes effect from 1st April, 1984, and 
will accordingly apply in relation to the assessment year 1984-85 and sub¬ 
sequent years.’. 

V. By the Finance Act, 1986.—^By this Act, section 54E(1) has been 
amended. The scope and effect of the amendments made hy this Act have 
been elaborated in the following portion of the departmental circular No. 
461, dated 9th July, 1986, as under:— 

*22.1 Exemption in respect of “long-term capital gainst' in cases where 
the net consideration received or accruing as a result of transfer is invested 
or deposited in specified financial assets. —^Under the provisions of section 
54E of the Income-tax Act, capital gains arising from the transfer of a 
“long-term capital asset” are exempted from income-tax if the net consi¬ 
deration received as a result of the transfer is invested or deposited in 
specified financial assets within a period of six months from the date of the 
transfer. Where only a put of the consideration is so invested or deposited, 
the exemption from tax on capital gains is granted proportionately. Where 
the capital asset is compulsory acqmred by the Government and addi- 

cap: IT v-7—25 
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tional compensation is paid to the taiqiayer in any subsequent year, the 
capital gain attributable to the additional compensation received is also 
exempted from the tax if the amount of the additional compensation is 
invested or deposited in the specified financial assets within a period of 
six months from the date on which such additional compensation is re¬ 
ceived. Under the existing provisions, the financial assets specified for the 
purpose are— 

(a) notified Central Government securities; 

(d) notified special series of units of the Unit Trust of India; 

(c) notified National Rural Development Bonds; and 

(d) notified debentures issued by the Housing and Urban Development 
Corpoiaiion Ltd. 

With a view to promoting investments in desired channels and to enlarge 
the option available to the assessees in this regard, notified bonds issued 
by public sector companies have been included as specified assets for this 
purpose. As per Explanation inserted “public sector company”, for this 
purpose, means any corporation established by or under any Central, State 
or Provincial Act or a government company as defined in section 617 of 
the Companies Act, i.e., a company in which not less than fifty-one per 
cent, of the paid-up share capital is held by the Central Government or by 
any State Government or Governments or partly by the Central Government 
and partly by one or more State Governments and includes a company 
which is a subsidiary of a Government company. The holding of fifty-one 
per cent, or more of shares (equity or even preference shares carrying no 
voting rights) by the Central and/or any State Government—^and not muni¬ 
cipal and other local authorities or public corporations—^makes a company, 
a Government company. 

22JI The amendment will be applicable for the assessment year 1987- 
S8 and subsequent years.’. 

VL By the Finance Act, 1987.—By this Act, sub-sections (1) and (2) 
of section 54E have been amended, sub-sections (3), (4) and (5) of that 
aection have been omitted; sub-section (6) has been renumbered as sub¬ 
section (3) of section 54E and sub-section (3) as so renumbered has 
been amended. 

The amendments of sub-sections (1) and (2) and the r^umbered sub- 
secti(Mi (3) are of consequential nature. As a result of the omissicni of sub¬ 
sections (3), (4) and (5), which dealt with re-investmmit of enhanced 
compensation, the benefit available on re-investment will not be available 
In respect of additional compensation recmved. 

AD these amendmoits wiU take ^ect from 1st April, 1988, Le., for and 
from assessment year 1988-89. 

Fifs 1751$ section 54Et 
9e!cne the tmrt of section 54P, add ^— 

notiflortliws^l) Notification No. OSR SO40B), dated 21if Stmc^ 



s. 54e] pkovkiqns interpreted 


6271 


1983 [(1983) 143 ITR (St.) 42] notifies the National Rural Development 
Bonds (Second Issue). 

(2) Notification No. GSR 804(E), dated 27th October, 1983 [(1983) 
144 ITR (St.) 63] notifies the special series of units issued under the 
Capital Gains Unit Scheme, 1983. The text of this Scheme has been printed 
at (1984) 145 ITR (St.) 33-46. 

(3) Notification No. 7244, dated 13th April. 1987, notifies 3 years’ IDBI 
Capital Bonds issued by the Industrial Development Bank of India. 

(4) Notification No. 7425, dated 15th July, 1987, notifies 3-ycar HUDCO 
Capital gains debentures issued by the Housing and Urban Development 
Corporation Ltd. 

Departmental circular.—^The following departmental circular is relevant 
to-section 54E:— 

^Section 54E—Whether the investment of earnest money or advance 
received in specified assets before the date of transfer vitiates claim for 
exemption^-Clarification regarding .—Section 54E of the Income-tax Act, 
1961, provides for exemption of long-term capital gains if the net considera¬ 
tion is invested by the assessee in specified assets within a period of six 
months after the date of such transfer. A technical interpretation of sec¬ 
tion 54E could mean that the exemption from tax on capital gains would 
not be available if part of the consideration is invested prior to the date of 
execution of the sale deed as the investment cannot be regarded as having 
been made within a period of six months cdter the date of transfer. 

2. On consideration of the matter in consultation with the Ministry 
of Law, it is felt that the foregoing interpretation would go against the 
purpose and spirit of the section. As the section contemplates investment 
of the net consideration in specified assets for a minimum period and as 
earnest money or advance is a part of the sale consideration, the Board 
have decided that if the assessee invests the earnest money or the advance 
received in specified assets before the date of transfer of asset, the amount 
so invested will qualify for exemption under section 54B of the Income-tax 
Act, 1961.* [Circular No. 359, dated IQth May, 1983.] 

Provisions interpreted.—^In Kesho Ram Passy v Reserve Bank of India 
[(1984) 146 ITR 16 (Punj)], the requisite amount for purchase of National 
Rural Development Bonds was deposited in the Reserve Bank of India 
within six months from the date of tiie sale of the capital asset. Vital 
information was furnished in the relevant columns of the application, 
although one column of the application was not filled in. It was held that 
the assessee has complied with the provisions of section 54E as,to the 
Investment of the net consideration in the Bonds within six months from 
the date of transfer. 

OvMttM dt CIT V Ruby Trading Co. Pr. Ud U1987) 32 

Taxman 500 (Raj)], the Tribunal was directed to rder the question whether 
the assessee was entitled to the benefit ol section S4E.”. 
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Fage 1753t sectkm 54F: 

After the paragraph titled “Introduction**, odd ,— 

**L^islative amradments.—By the Finance Act, 1987 (11 of 1987), sub¬ 
sections (1) and (2) of section 54F have been amended and a new sub¬ 
section (4) has been inserted in section S4F, with effect from 1st April, 
1988. For the scope and effect of these amendments, reference may be 
made to paragraphs 26.1 to 26.4 ot the departmental circular- No. 49S, 
dated 22nd September, 1987, which have been reproduced at pages 6264 
to 6265, ante”. 

Page 1755: section 54F: 

Before the text of section 55, add ,— 

^^Departmental circular.—^The departmental circular No. 471, dated 15th 
October, 1986, which has been reproduced at page 6267. ante, in connec¬ 
tion with section 54, is also relevant to section 54F.”. 

Page 1755: new section 54G: 

Before the text of section 55, add ,— 

**New section 54G.—^A new section 54G, relating to exemption of capital 
gains on transfer of assets in cases of shifting of industrial undertaking from 
urban area, has been inserted by the Finance Act, 1987 (11 of 1987), 
with effect from 1st April, 1988. This insertion is consequential to the 
omission, by that Act, of section 280ZA, relating to tax credit certificates 
for shifting of industrial undertaking from urban area. 

The scope and effect of the newly inserted section 54G have been elabo¬ 
rated in the following portion of the departmental circular No. 495, dated 
22nd September, 1987, as under:— 

*Exemption of capital gains on shifting of industrial undertakings from 
urban areas. —^27.1 Under section 280ZA, if a company owning an indus¬ 
trial undertaking shifts the undertaking from an urban area, it qualifies to 
receive a tax credit certificate m respect of capital gains arising from the 
transfer of plant, machinery etc. lliis provision has been omitted with effect 
from 1st April, 1988, the Finance Act, 1987. 

27.2 With an intent to promote decongestion of urban areas as also 
balanced regional growth, the newly inserted section 54G exempts capital 
gains on transfer of plant, machinery, land, building, etc., used for the pur¬ 
poses of the business of industrial undertaking. The transfer must be effected 
in the course of, or in consequence of, shifting of the industrial undertaking 
from an urban to a non-urban area. Capital gains would be exempt, to the 
extent it is utilised within a period of one year before or three years after 
the date of transfer in— 

(/) acquiring new plant, machinery, land, building, etc., for the 
purposes of the business of the undertaking in the area to which 
it is shifted; and 

(ff) incurxing expenses in the purchase of a new plaiil and nttctuiie^ 
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etc., and in the shifting of the establishment of the under¬ 
taking; and 

(i/i) incurring other expenses as would be specified in a scheme to 
be drawn up by the Central Government. 

The exemption on capital gains will be available only if the industrial 
undertaking is shifted to a non-urban area within a period of one year 
before or three years after the date of transfer of the plant, machinery, etc., 
referred to above. 

273 The new scheme for deposit of amounts for reinvestment of capital 
gains within the specified period will also be applicable to gains arising 
from the transfer of plant, machinery, etc., effected in the course of, or in 
consequence of, the shifting of industrial undertaking from urban to non- 
urban areas. 

27.4 The benefit of exemption under section S4G will be available for 
shifting of integrated independent units of the industrial undertaking, from 
an urban to a non-urban area. For example, in the textile industry, if a 
distinct part of the industrial undertaking like a spinning unit is shifted 
from an urban to non-urban area. Without shifting the weaving unit, the 
exempdon provided for in section 54G will still be allowable. 

27.5 These amendments will take effect from 1st April, 1988, and will, 
accordingly, apply in relation to assessment year 1988-89 and subsequent 
years.’.”. 

Page 1758: section 55: 

Before line 11 from bottom, add ,— 

“Section 55 has also been amended by the Finance Act, 1986. By this 
Act, references to ‘1st day of January, 1964’, wherever these occur in 
section 55, have been substituted by the references ‘1st day of April, 1974*, 
with eff(xt from 1st April, 1987, i.e., for and from assessment year 1987-88. 

Section 55 has further been amended by the Taxation Laws (Amendment 
and Miscellaneous Provisions) Act, 1986 (^6 of 1986), with effect from 
1st April, 1988. This amendment is of a consequential nature. 

Section 55 has also been amended by the Finance Act, 1987 (11 of 1987), 
with effect from 1st April, 1988. The scope and effect of these amendments 
have been elaborated in ^e following portion of the departmental circular 
No. 495, dated 22nd September, 1987, as under:— 

*Capital gains arising on transfer of goodwill. —^28.1 In principle, the 
gains arising on transfer of goodwill amount to capital gains liable to tax. 
The judicial view, however, has been that it is oifiy where an asset costs 
something to an assessee in terms of money, that the provisions relating to 
levy of capital gains tax can apply. Goodwill beii^ a self-generated asset, 
not costing anything in terms of money, has been held to be outside the 
purview of capital gains tax ICIT v B. C. Srinivasa Shetty, (1981) 128 
ITR 294 (SC)]. Even in a case where an assessee transferred goodwill 
whi^ he 1^ acquired earlier on payment (ff a pric^ the gain from sudi 
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transfer was held by a High Court to be not taxable, on the ground that 
the cost of improvement in respect of this asset could not be ascertained in 
terms of money. 

28.2 The Finance Act, 1987, by amending section 55 has provided for 
the method of computing the cost of acquisition as well as the cost of 
improvement, where goodwill is transferred. Where goodwill is purchased 
by the transferor, the cost of acquisition will be taken to be the purchase 
price and in ail other cases it shall be taken to be ml. The cost of improve¬ 
ment in either case would be taken to be nil. 

28.3 The intention in bringing to tax the capital gains on tr ansf er of 
goodwill is only to cover those cases where good)^l is actually transferred. 
Those cases where the transfer is notional, for example, when a new partner 
is admitted to a firm, would not be covered by the amendment The new 
provisions will also not apply to professional firms. 

28.4 The amendment shall come into force with effect from 1st ^ril, 
1988, and will, accordingly, apply to the assessment year 1988-89 and sub¬ 
sequent years.’.”. 

Page 1759: section 55: 

Before, line 10 (excluding footnote) from bottom, add,— 

“Only those expenses which have been actually incurred by the assessee 
in making additions and alterations to the concerned capital asset can be 
taken into acbount for ascertaining the ‘cost of improvement’ in relation 
to that capital asset [Parmanand Bhai Patel v CIT, (1984) 149 ITR 80 
(MP)],”. 

Page 1752: section 55: 

At the end of the page, aid ,— 

“It may be noted that the specified date Tst January, 1964’ has been 
sutetituted, with effect from 1st April, 1987, by ‘1st April, 1974’, as a 
result of the amendments made by the Finance Act, 1986. 

For .ascertaining the fair market value of the original shares as on the 
specified date for computing the capital gains arising on their transfer, 
any issue of bonus shares subsequent to that specified date is wholly ex¬ 
traneous and irrelevant and cannot be taken into consideration [Addl. CIT 
V Madan Mohan Loll Shri Ram Pr. Ltd., (1985) 153 ITR 134 (Del)]. 

Where the option of substituting the fair market value has been exercised 
in respect of a capital asset, which was earlier not includible in the defini¬ 
tion of ‘capital asset’, the fair market value of such asset as on the ^ecified 
date, and not on the date on which such asset becapie a ‘capital asset’,, 
has to be ascertained [CIT v M. Ramcdtdi Reddy, (1986) 158 ITR 611 
(Kam); CIT v Smt. M. Subaida Beevi, (1986) 160 ITR 557 (Ker)]. 

CMC* to exeidse option vesto wtih fbm w m m e t . T he q)tion to sub^ 
ftitnte the fair maiket value on the specified date has been,given h) 
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assessee./Where the assessee has not exercised that option, it is not open 
to the appellate authorities to direct the asc^tainment of the cost of acqui¬ 
sition of the capital asset transferred on the basis of the fair market value 
of such asset on the specified date [Bawa Shiv Charon Singh v CIT, (1984) 
149ITR29,,38 (Del)]”. 

Page 1763: section 55: 

In line 14 from top, ior ‘100 ITR 651 (Kam)”, read, “100 ITR 621 
(Kam)”. 

In lines 18-19 of the paragraph titled “Fa/r market value—implication 
of\ after “122 ITR 633 (Bom)”, add,—CIT v Oriental Government 
Security Life Assurance Co. Ltd., (1983) 141 ITR 215 (Bom)”. 

Page 1763: section 55: 

At the end of the paragraphs titled “Fair market vtdue—implication of\ 
add ,— 

“In Addl. CIT v Smt. Indira' Bai [(1985) 151 ITR 692 (AP)], the 
properties transferred were subject-matter of rent control regulations and 
the tenants could not be evicted except in accordance with the provisions 
of the Rent Control Act. The fair market value of these properties was 
ascertmed by the Tribunal by capitalising the net rental income therefrom. 
It was held that the Tribunal was justified in adopting such method of 
valuation. 

In Grindlays Bank Ltd. v CIT [(1986) 158 ITR 799 (Cal)], it has been 
held that in the case of a company which is a going concern and whose 
shares are not quoted on the stock exchange, the profits which the company^ 
has been making and should be capable of making or, in other words, the 
profit-earning capacity of the company would ordinarily determine the fair 
market value of its shar^. The break-up value will not be appropriate for 
valuation of shares of such a company. Also see, CIT v Swadeshi Mining: 
& Mfg. Co..Ltd., (1979) 116 ITR 259 (Cal). 

In CIT V S. Balasubranumiam [(1986) 159 ITR 288 (Mad)], it has been 
held that rule ID of the Wealth-tax Rules, 1957, is not in terms applicable 
where the fair market value of the shares is to be determined for ihe pur¬ 
pose of computation of capital gains. But that rule ID affords a good 
guideline which can be resorted to for determining the value of the shares. 
In this case, the method of ascertaining value of shares by adopting break¬ 
up value method has also been explained. 

In the facts of Syed Abdul Basir v CIT [(1987) 33 Taxman 126 (Raj)], 
the finding about the fair market value reached by the Tribunal on tho 
basis of appreciation of evidence was held to be one of fact 

But in the facts of CIT v Kdlpetta Estates Ltd.', CIT v Greenhorn EstateF 
Pr. Ltd [(1987) 167 ITR 666 (Ker)], the Tribunal was field not justified 
in increasing the fair market value as determined by the Income-tax Officer.”. 
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Page 1767: section SSAx 

After the paragraph titled **Section 55A, when can be invoke^'\ addt — 

"Reference to the Valuation Offico*, when becomes inndid.^—^Where a 
reference to the Valuation CMIicer under section S5A was made by the 
Income-tax Officer during the pendency of the assessment proceedings for a 
particular assessment year and the assessment was completed prior to receipt 
of the valuation report in pursuance of such reference, the reference so 
made becomes invalid because the purpose for which the reference wa^ 
made was no longer existent [Reliance Jute <fe Industries Ltd. v ITO, (1984) 
150 ITR 643 (Cal)].”. 

Page 1769: section 56: 

At the end of the paragraphs titled '■'Subsequent amendmerUs'^ addy — 

“Clause (/c) of section 56(2) has been inserted by the Finance Act, 

1987, with effect from 1st April, 1988. The effect of such insertion is to 
bring any sum received by the assessee from his employees as contributions 
to any provident fund or superannuation fund or any fund set up under the 
provisions of the Employees’ State Insurance Act, 1948, or any other fund 
ior the welfare of such employees, to charge to income-tax under the head 
Tncome from other sources’. Hiis amendment will take effect from 1st April, 

1988, i.e., for and from assessment year 1988-89.”. 

Page 1774: section 56: 

After serial No. (30), giving the illustrative cases where the income was 
held to be from ‘Other sources’, add ,— 

“(31) income from lottery arising outside India after 1st April, 1972 
[CIT V Chaman Lai, (1985) 156 ITR 245 (Punj)]; 

(32) interest earned by the assessee on investment of share capital in 
call deposit [CIT v Seshasayec Paper & Boards Ltd., (1985) 156 
ITR 542 (Mad)]; 

(33) tax due and payable by a foreign employee paid under an agree¬ 
ment by the employer Indian company is income of the employee- 
assessee assessable as income from other sources [Zdzizlaw Skakuz 
V CIT: Buinieyncx Zenon v CIT, (1986) 158 ITR 420 (AP)]; 

(34) income derived from royalty was, in the facts of the case, held 
other source income [CIT v Jacobs, (1986) 160 ITR 570 (Ker)]; 

(35) income from undisclosed sources [Baldeo Prasad v CIT, (1987) 
166 ITR 205 (Pat)]; 

(36) income received after discontinuance of business [CIT v Gaya 
Sugar Mills Ltd., (1986) 160 ITR 933 (Pat)]; 

(37) income from letting out printing machinery and distillery plant 
[Dharak Ltd. v CIT, (1987) 163 ITR 734 (Kam)]; 

(38) income from ownership flats which were not transferred by a 
registered ctmveyance [Sushil Ansal v CIT, (1986) 160 ITR 
308 (Del). But see, for and from assessment year 1988-89, 
section 27(tfj-a)]; 
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(39) excess amount introduced in the books over and above the settled 
figure [Sethi Pen Stores v CIT, (1987) 164 ITR 73 (Cal)]; 

(40) interest earned op investment of surplus funds [Murli Investment 
Co. V C/r, (1987) 167 ITR 368 (Raj)].”. 

Page 1775: Section 56: 

In line 6 from top, after “59 ITR 547 (SC)”, add,— Brooke Bond & 
Co. Ltd. V C/r, (1986) 162 ITR 373 (SC)” [holding that dividend income 
from shares could not, up to assessment year 1954-55, be treated business 
income unless such shares are incidental to the assessee’s business]. 

Pages 1775-1776: section 56: 

At the end of the paragraphs titled “Dividends from foreign companies^", 
Add, —“Also see, CIT v Thomas Duff & Co. (India) Pr. Ltd., (1982) 
137 ITR 798 (Cal); CIT v Shaw Wallace & Co. Ltd., (1983) 143 ITR 
207 (Cal); CIT v Thomas Duff & Co. (India) Pr. Ltd., (1984) Tax LR 
604 (Cal). The subject has also been discussed at pages 3779-3782 of 
Vol. 4 under the paragraphs titled ‘But tax deducted from dividends paid 
by a foreign company does not amount to income received’.". 

Page 1779: section 56: 

After line 8 from top, add ,— 

“In the facts of Addl. CIT v Kanta Behan [(1983) 140 ITR 187 (Del)], 
income from composite letting of cinema building, machinery and furniture 
was held assessable under the residuary head ‘Income from other sources’. 
Also see, CIT v Cawnpore Club, Ltd., (1984) 146 ITR 181 (All); CIT v 
Khalid Mehdi, (1987) 165 ITR 685 (AP). 

But, in CIT V Bh^tawar Construction Pr. Ltd [(1986) 162 ITR 452 
(Bom)], the building was let out to tenants under lease agreements. The 
tenants were also provided with air-conditioning facilities. It was held that 
there was no letting of the installation of the air-conditioning plant. There¬ 
fore, there was no inseparable letting of the machinery, etc., so as to bring 
the case under section 56(2) (Hi). The income was taxable under section 22. 
Also see, CIT v K. Narendra, (1983) 37 CTR (Del) 95.”. 

FRge 1780: section 56: 

At the end of the paragraphs titled “Income from rent for building and 
amenities, add ,— 

“In CIT V Model Mfg. Co. Pr. Ltd [(1986) 159 ITR 270 (Cal)], the 
service charges realised by the assessee were held not part and parcel of 
income derived from house property assessable under section 22 but held 
assessable under the head ‘Income from other sources*.”. 

Pluses 1781-1782: section 57: 

At the end of the paragraphs titled “Legislative amendments”, add ,— 
“Section 57 (ii) has been amended by the Taxation Laws (Amendment 
and Miscellaneous Provisions) Act, 1986 (46 of 1986), with effect from 
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1st April, 1988. These amendments are consequential to the omission, by 
that Act, of section 32(1A) and sub-sections (1) and (2) Of section 34. 

Section 57(in) has been newly inserted by the Finance Act, 1987 (11 of 
1987), with effect from 1st April, 1988. This new clause (ia) provides 
for deduction in the case of income of the nature referred to in section 
2(24) (x), which is chargeable under the residuary head. The deduction in 
such a is to be allowed in accordance with the provisions of the newly 
inserted section 36(l)(va).’\ 

Page 1783: section 57: 

Line 4 from top: The decision in CIT v Rajendra Prasad Moody [(1978) 
115 ITR 519 (SC)] has been followed in CIT v Gautam Sarabhai [(1984) 
19 Taxman 353 (Guj)]; CIT v Woolcombers India Ltd [(1984) 41 CTR 
(Cal) 63]. 

Page 1783: section 57: 

At the end of the page, add ,— 

“In CIT V Public Utilities Investment Trust Ltd [(1983) 143 ITR 236 
(Bom)], the interest paid on .promissory note was held directly connected 
with the dividend income earned by the assessee and the same was deduc¬ 
tible from the dividend income. Also see, CIT v Public Utilities Investment 
Trust Ltd., (1983) 143 ITR 257 (Bom); Amarchand Jalan v CIT, (1986) 
160 ITR 805 (Bom). 

But, in K. J. Somaiya & Sons Pr. Ltd. v CIT [(1985) 155 ITR 605 
(Bom)], interest was paid on moneys borrowed for purchase of shares, 
which were immediately donated to a charitable trust. Such interest was held 
not deductible because such interest was not paid for acquiring an income- 
earning asset. 

Also see, CIT v Swaran Singh Kanwar, SLP (Civil) No. 10284 of 1980: 
(1983) 143 ITR (St.) 39 (SC).’». 

Page 1784: section 57(i0: 

At the end of the paragraphs titled ^Expet^ture tdlowable from hire on 
machinery, etc.—section 57 («)**, add ,— 

“In the facts of CIT v Pr^chand Jute Mills Lid [(1987) 164 ITR 289 
(Cal)], the assessee was held entitled to carry forward and set off un¬ 
absorbed depreciation pertaining to the business carried on in earlier years 
against its income from letting out the machinery.**. 

Page 1786: section 57(18): 

On the subject about the nexus between the expmditure inomed and 
the income earned, referents may also be made to Venkateswara Real Estate 
A Enterprises Pr. Ltd. v C/r. (1985) 151 ITR 729 (Kam); Smt. 
Sunandamma v aT, (1987) 164 ITR 446 (Kam). 
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F^e 1788: sectioii 5700): 

After line 9 from top, add ,— 

*‘But where there is no possibili^ of income from a particular source, 
expenditure incurred in relation to such investment cannot be allowed aa 
a deduction [CIT v Suiam Textiles P. Ltd., (1985) 151 ITR 653 (Mad)].**. 

Page 175K): section 57: 

After line 20 from top, add ,— 

"Deduction allowable evoi thoi^ not dbdmed^—^There was a duty on 
the part of the Income-tax Officer to consider whether the assessee was 
entitled to a deduction from income from other sources, though no sudi 
specific claim was made by the assessee. The jurisdiction of the Income-tax 
Officer is to compute the total income which could be brought to tax in 
accordance with law. If in fact and in law, the assessee was oititled to a 
dediKtion which wmild have ultimately affected his or her total taxable 
income, the assessee could not be assessed on a larger income [CIT v Smt. 
Archana R. Dhanwatay, (1982) 136 ITR 355f 360 (Bom)].’*. 

Page 1791: section 57(iU): 

After serial No. (10), giving illustrations of expraditure allowable under 
section 57[Hi), add ,— 

‘*(11) Urban Land tax paid during the relevant year evm though relating 
to earUer years [CIT v P. J. Irani, (1983) 143 ITR 540 (Mad)]. 

(12) Expenditure incurred for administering the trust earning interest in¬ 
come [CIT V Trustees of H. E. H. The Nizam’s Miscellaneous Trust, (1986) 
160 ITR 253, 269-70 (AP)].*’. 

Page 1792: section 57(iii): 

In lines 3-4 of serial No. (10), after "135 ITR 393 (Kam)", ndtfr-**; 
Jayaktanari and DUharkumwi v CIT, (1987) 165 ITR 787 (Kara); Jaysh 
kumari and DiUutrlaunari v CIT, (1987) 165 ITR 791 (Kara); faydkummi 
and DiUuarkumari v CIT, (1987) 165 HR 792 (Kam)** [holding that expen¬ 
diture incurred on payment eff proportionate estate duty on the amndQr 
deporit was not deductible, evmi tbon^ the nduiid of amniity dqiosit was 
assessable as income in the hands of the executor]. 

Page 1792: section 57(li0: 

After serial No. (10), giving illustrations of expenditure held not allow¬ 
able under section 57 [Hi), add ,— 

"(11) legal expenses [see, Guntur Merchants Cotton Press Co. Ltd. v 
CIT, (1985) 154 ITR 861 (AP); United Breweries Ltd. v CIT, (1986) 
162 TIR 527 (Kam)]. 

(12) overhead expenditure [CIT v Kflr Valves Ltd., (1987) Tax LR 
852 (Ker)].”. 

Pifea 1794: aaetlon 57(|i0: 

Serial No. (6): The decision in SmU Padmavati Jaykrishna v CIT 
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1(1975) 101 rm 153 (Guj)3 has been affirmed in Smt. Padmavati Jmkrishna 

V Addl. Clf [(1987) 166 ITR 176 (SC)]. Also see, ArUndhati Balkrishna 

V CIT, (1^82) 138 ITR 245, 273 (C3uj). 

Page 1794: section 57(iii): 

After serial No. (9), giving illustrative cases where interest paid was held 
not allowable under section 57 (m), add ,— 

“(10) meeting tax liabilities \CIT v Thomas Leslie Martin, (1986) 161 
ITR 804 (Cal)].”. 

Page 1794: section 57(iii): 

At the end of the paragraphs titled ^'Interest paid, when not allowable 
under section 57(z7i)”, add ,— 

“In the facts of the following cases, the interest paid was held not deduc¬ 
tible from interest earned on certain deposits, etc., because of lack of nexus 
between the expenditure and the income:— 

(1) Smt. Zubedabai v CIT, (1984) 148 ITR 104 (Bom). 

(2) H. H. Maharajakumari Meenakshideviavaru v CIT, (1984) 150* 
ITR 247 (Karn). 

(3) Karnataka Forest Plantations Corporation Ltd. v CIT, (1985) 156 
ITR 275 (Kam). 

But, where such nexus is established, interest may be allowed deduction 
(see. CIT v Smt. Ananth G. Pai, (1984) 150 ITR 249 (Karn); CIT v Master 
Subraya M. Pai, (1984) 150 ITR 251 (Kam)].”. 

Page 1797: section 58: 

After line 22 from top, add ,— 

“VL By the Finance Act, 1985.—^By this Act, a new sub-clause {id) has 
been inserted in section 58(1) (a), with effect from 1st April, 1986. The 
scope and effect of this insertion have been elaborated in paragraphs 21.1 
to 21.3 of the departmental circular No. 471, dated 12th June, 1985, 
at page 6205, ante, in connection with section 40A(12). 

Vn. By the Finance Act, 1986.—By this Act, a new sub-section (4) 
has been inserted in s^tion 58, with effect from 1st April, 1987. The 
scope and effect of this new section 58(4) have'been elaborated in para¬ 
graphs 31.1 and 31.2 of the departmental circular No. 461,* dated 9th July, 
1986, which have been reproduced at page 6409, post, in connection 
with section 115BB.”. 

Page 1798: section 59: 

At the end of the paragraph titled **Legislative amendment*, add ,— 

“The Taxation Laws (Amendment and Miscellaneous Provisions) Act, 
1986 (46 of 1986), has omitted sub-sections (2) and (3) and the £x- 
planation otxmxring under section 59, with ^tect fnW 1st April, 1988. These 
omlations are conseqiumtial to the omisaion» by that Act, ot sections 41(2) 
and 41(2A).” 
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Fage 1805: section 60: 

After serial No. (S), giving illustrations about applicability or otherwise 
of section 60, add ^— 

“(6) In the fact of CIT v Trustees of H. E. H. The Nizam’s Dependants 
and Khanazads Trust [(1983) 139 ITR 517 (AP)], it was held that the 
transfer of shares was validly effected and income from such shares could 
not be assessed in the hands of the settlor. 

(7) In the facts of Himalaya Transport Syndicate (Pv#.) Ltd. v CIT 
[(1983) 140 ITR 1021 (Punj)], it was held that the bus was virtually 
transferred in favour of one D, who had been appropriating the income of 
the bus to herself. Therefore, the income of the bus was not assessable in 
the hands of the petitioner-company. 

(8) Certain coal mines and coal-bearing lands belonged to-the assessee. 
These were leased out to a company under an agreement stipulating pay¬ 
ment of commission at a specified rate. As per that agreement, one-third 
of such commission was to be paid to the assessee and the two-thirds of 
such commission was to be paid to a private trust. It was held that there 
was no transfer of the commission-earning asset to the trust. Therefore, the 
entire commission income was assessable in the hands of the assessee [CIT 
V Banwari Lai Agarwala, (1987) 167 ITR 321 (Pat)]. 

(9) The assessee created an annual charge of Rs. 12,000 in favour of 
his wife out of his income from two house properties. Such annual charge 
was held deductible, for assessment years 1962-63 to 1965-66, under the 
then section 24(l)(iv). Such annual sum paid to the wife was held not to 
be treated as income of the as^ssee by invoking the provisions of section 
60 [CIT v Pravin Ratilal Thakkar, (1987) 32 Taxman 403 (Bom)].”. 

Page 1808: sections 61-63: 

After line 7 from top, add ,— 

“In CIT V Rajendra P. Bhow [(1987) 166 ITR 359 (Guj)], it has been 
held that throwing of individual property into HUF property does not in¬ 
volve a transfer even within the meaning of section 63(6).”. 

Page 1810: sections 61-63: 

At the end of the paragraphs titled *‘Settlor or transferor also a bene¬ 
ficiary, effect oT* add ,— 

“The question of revocability of a particular transfer, even if effected 
prior to 1st April, 1962, in connection with assessments for and from 
assessment year 1962-63 has to be determined on the basis of the provi¬ 
sions of section 63 of the 1961 Act. In that view of the matter, a transfer 
under a settlement deed executed prior to 1st April, 1962, which contained 
a provision for retransfer directly of a part of the assets settled to the 
settlor, is revocable within the meaning of section 63 of the 1961 Act and 
the whole of the income from assets so settled is assessable, for and from 
assessment year 1962-63, in the hands of the settlor. No doubt, upjto 
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Asseasmern year 1961-62, the revocability related only to that part of in¬ 
come attribi^ble to the assets amenable to retransfer to the setUor, as per 
the provisions of section 16(1) (c) of the 1922 Act [(Sadi Chetuvaraya 
Chetty V C/T, (1984) 150 ITR 60 (Kam)].”. 

Page 1815: sections 61-63: 

After serial No. (7), giving illustrative cases where transactions were 
held to be revocable, add ,— 

*‘(8) Certain properties were settled by the assessee on trust for the 
benefit of three deities. Under the trust deed, the assessee had the power 
to remove the trustee and shebait and also to alter and modify the trust 
deed. It was held that the trust was a revocable one. The execution of a 
supplmentary deed; after the close of the relevant accounting year, xecd- 
iying the defects in the original deed was held to be of no consequence for 
that accounting year [Panchanan Dey v CIT, (1983) 1,42 ITR 762 (Cal)].”. 

Page 1818: sections 61-68: 

After serial No. (11), giving the illustrative cases where the transfers 
were held to be not revocab]|^ add ,— 

*‘(12) The assessee created a trust by an indenture dated 24th July, 
1959, reserving the right to revoke the trust at any time after the expiry 
of seven years from the date of execution of the trust deed. It was, on facts, 
held that there was a legally valid trust. The income of the trust could not 
be assessed in the hands of die settlor [CIT v Ghanshyamdas Binani, (1983) 
141 rm 482 (Cal)]. 

(13) One G executed a deed of dedication in favour of a temple in 
respect of certain agricultural property. G continued to manage such pro¬ 
perty. It was, on facts, held that the dedication was absolute and irre¬ 
vocable. The property was continued to be managed by G in his capacity 
as sarvarakar [CIT v Rcunchandraji Maharaj Ka Bada Mandir, (1984) 146 
ITR 442 (MP)]. 

Also sec, Addl, CIT v Hamdard Dawakhana (Wakf), (1986) 157 ITR 
639, 646 (Del).”. 

Page 1824: aection 64(1): 

In line 12 from bottom, after ‘*(1982) 135 TTR 146 (Guj)”, add,^ 
" ;Dr.K. Thomas Varghese v CIT, (1986) 161 ITR 21 (Ker)” [holing 
that in case of a firm dairying on profession and having husband and wife 
bodi as partners, section 64(1) (0 cannot be invoked]. 

Page 1881: aectlqn 64: 

At end of the pajg^ odd,— 

By Ike Taxation La»s {Amandmmt) Act, 1984.—By this Act, a 
new danse (vdK) has been insert in section 64(1), with ellect from 1st 
April, 1985; 
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The scope and effect of the newly inserted section. 64(1 )(v/ff) have been 
elaborated in the following portion of the departmental circular No. 397, 
dated 16th October, 1984, as under:— 

'Income of individual to include income of spouse, minor child, etc .— 
s&ition 64.—^13.1 *The Amending Act has inserted a new clause (viiV) in 
sub-section (1) of section 64 of the Income-tax Act to provide that any 
income arising, directly or indirectly, to any person or association of per¬ 
sons, from assets transferred, directly or indirectly, on or after 1st June, 
1973, otherwise than for an adequate consideration, to the person or asso¬ 
ciation of persons by such individual shall, to the extent to which tibie in¬ 
come from such assets is for the immediate or deferred benefit of son’s wife 
or son’s minor child of the individual or both, be included in computing the 
total income of such individual. 

13.2 This amendment takes effect from 1st April, 1985, and will, 
accordingly, apply in relation to the assessment year 1985-86 and subse¬ 
quent years.’.”. 

Page 1834: section 64(1): 

At the end of the paragraphs titled “Provisions of section 64(1) are 
intra vire^’, add ,— 

“In K. Krishnaveni v AAC [(1985) 151 ITR 83 (Mad)], the provisions 
of section 64(1) (lu), as substituted with effect from 1st April, 1976, have 
been held to be constitutionally valid.”. 

Pages 1834-1835: section 64(1): 

At the end of the paragraph titled “Section 64(1) concerns die income 
from die transferred assets and not the date of transfer^', add ,— 

“The tagging under section 64(1) is possible in respect of income from 
assets transferred to the vulnerable persons, irrespective of the fact wheffier 
the transfer was made before or after the commencement of the 1961 Act 
[C/r V K.M. Sheth, (1986) 160 ITR 814 (Bom)]. However, the Rajas¬ 
than High Court has taken the view that the provisions of section 64(1) 
could not be invoked in respect of income from assets transferred prior to 
1st April, 1961 [CIT v Mrs. Ayodhyakumari, (1985) 154 ITR 604 (Raj), 
corrected in, (1985) 156 ITR 898 (Raj)]. With great respect to their 
Lordships, it is submitted that the Rajasthan view is not accurate on the 
point.” 

Page 1835: section 64(1): 

After line 10 from top, add ,— 

^Section 64 does not override section 5.—See, “Section 5 vis-a-vis sec¬ 
tion 64”, at pages 5952-5953, ante, in connection with section 5.”. 

Page 1835: section 64(1): 

On the subject “Capiud gains included within the sweep of section 64”, 
reference may also be made to CIT v K. M. Sheth, (1986) 160 TTR 814 
<Bom). 



6284 


INCOME-TAX LAW, VOL. 7 [S. 64(1 > 


Pages 1836-1837: section 64(1): 

At the end of the paragraphs titled '*Share of losses—whether to he inte¬ 
grated under s. 64?— Law up to assessment year 1979-80”, add ,— 

“The view taken in Dr. T.P. Kapadia v CIT [(1973) 87 ITR 511 (Mys)] 
has been impliedly approved by the Suprrane Court in CIT v /. H. Gotla 
{(1985) 156 ITR 323 (SC)J and has been followed in CIT v Badri Prasad 
Agarwal {(1983 142 ITR 353 (MP)]; RM. Goculdas v CIT {(1985) 151 
ITR 67 (Bom)]. 

The view taken in Dayalbhai Madhavji Vadera v CIT [(1966) 60 ITR 
551 (Guj)] has impliedly not been approved in CIT v J.H. Gotla ((1985) 
156 ITR 323 (SC)].”. 

Page 1837: section 64(1): 

At the end of the paragraph titled “Law for and from assessment year 
1980-81”, add, — ‘‘The said Explanation 2 has been held to be regarded as 
being darificatory in nature as reflecting the correct legal position both 
under section 16 of the 1922 Act as also .under section 64 of the 1961 Act 
[R.M. Goculdas v CIT. (1985) 151 ITR 67 (Bom)].”. 

Page 1837: section 64(1): 

Before the paragraph titled “Income from the income is outside the 
sweep“, add ,— 

“btdividual’s brought forward business loss can be set off against 
tagged share of profits of spouse or minor children.—may be that the 
individual in whose hands the share of profit of the spouse or minor child 
(ren) is tagged, has brought forward business loss. In such a case, the 
brought forward business loss can be set off against such tagged share of 
profit. This is so because such tagged share of profit has to be regarded as 
business income derived from business carried on by the individual [CIT 
v /. H. Gotla, (1985) 156 ITR 323 (SC). Also see, CIT v Smt. Radhadevi 
D.Daga, (1987) 167 ITR 888 (Bom). In view of the above Supreme 
Court ruling, the •wew taken in CIT v A. L. Srinivasan [(1977) 108 ITR 
667 (Mad)] is no more good law. 

In CIT V Smt. Mary Ignatius [(1983) 141 ITR 954 (Ker)], the share 
of loss of the individual was held eligible for set off against tagged ^are 
of profit of minor children.”. 

Pages 1837-1838: section 64(1): 

At the end of the paragraph titled “Income from the income is outside 
the sweep”, add,— ‘‘Also see, CIT v MP. Birla, (1983) 142 ITR 377 
(Bom) [holding that dividends from bonus shares issued with reference to 
the transferred shares are not taggable].”. 

Page 1838: section 64(1): 

Before line 6 froid bottom, add ,— 

‘Tn CIT V Smt. A. Indiramma [(1986) 160 ITR 829 (Kam)], under a 
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deed of gift, the assessee was entitled to enjoy the usufruct of a property 
during her Ufe-time and thereafter the property was to devolve on her 
minor children in equal shares. The assessee executed a deed of release 
giving up her life interest in favour of her minor children. It was, on facts, 
held that the release deed could not be considered as a gift deed. The income 
from the property cOuld not be assessed in the hands of the assessee under 
section 64(1).”. 

Page 1840: section 64(1): 

On the subject "Clubbing not possible unless there exist specific provisions 
therefor^’, reference may also be made to P. /. Chermana v Ag. ITO, (1984) 
147 ITR 688 (Karn). 

Page 1840: section 64(1): 

After the paragraph titled "Clubbing not possible unless there exist 
specific provisions therefor^’, add ,— 

“Clubbing possible even though the individual has no other income or 
taxable income.—Clubbing is possible in the hands of the individual even 
though such individual has no other income {CIT v G. Gopal Rao, (1985) 
151 ITR 308 (AP); CIT v L.N. Horkeri, (1986) 162 ITR 513 (Karn)] 
or his own income does not exceed taxable limit [Sivalal Sogaji, In re, 
(1983) 140 ITR 39 (AP); CIT v G. Gopal Rao, (1985) 151 ITR 308 
(AP)].”. 

Page 1841: section 64(1): 

After the paragraph titled "Extent of tagging’, add ,— 

“Tagged income eligible for straight or other deductions.—^Where the 
tagged income is of the nature which is eligible for deduction under any 
of the sections 80A to 80U, the same is so eligible in the hands of the 
individual in whose hands it is tagged (see, CIT v Abhay L. Khatau, (1986) 
162 ITR 648 (Bern) ; CIT v P. N. Ramaswamy, (1984) 146 ITR 627 
(Mad)]. 

In Amarchand Jalan v CIT: CIT v Amarchand Jalan [(1986) 160 ITR 
805 (Bom)], the assessee-individual purchased shares in the names of his 
wife and minor child out of monies borrowed. It was held that interest 
paid on monies so borrowed was deductible, in its entirety, in computing 
the total income of the assessee in whose hands the income from such 
shares was tagged. 

In CIT V S.K. Nayak [(1984) 145 TTR 791 (Karn)],. the assessee was 
a managing director of a company, wherein his wife worked as a whole-time 
director, for which she was paid remuneration. It was held that the net 
salary [after deduction under section 16(i)] of the wife was includible in 
die assessee’s hands under section 64(l)(ii).”. 

Page 1841: section 64(1): 

At the end of the paragraph tided "Included income to be assessed under 
Vfhich head", add,-— 

cap: it v-7—^26 



6286 


INCOME--TAX LAW, VOL. 7 [S, 64(1) 


“The Mysore High Court decision in I. H. Gotla v CIT [C1973) 91 ITR 
531 (Mys)J has been affirmed in CIT v /. H. Gotla [(1985) 156 ITR 323 
(SC)]. In view of this Supreme Court ruling, the view taken by the Bombay 
High C!ourt in Kevalchand Nemchand Mehra v CIT [(1968) 67 ITR 804 
(Bom)] does not seem to be accurate on the point. 

In S.M.A. Siddique v CIT [(1984) 148 ITR 307 (Mad)], the assessee> 
individual purchased house properties in the names of his wife and minor 
children with monies borrowed by him. It was held that the income from 
such properties has to be computed under the appropriate head, namely, 
‘Income from house property’. Interest paid on such borrowings by the 
assessee was held deductible from the income from such properties tagged 
in the hands of the assessee.’’. 

Pages 1841-1842: section 64(1): 

At the end of the paragraph titled '^Assessment in the hands of the 
transferee does not act as a bar'*, add, — “The remedy of the transferee In 
such a case would be to move the Commissioner of Income-tax for exer¬ 
cising his powers of revision under section 264 [Jawaharlal v CIT, (1983) 
144 ITR 620 (MP)]. 

Advance tax paid by the spouse or minor child is not adjustable against 
individual’s demand.—^Where a particular income of a spouse or minor 
child is taggable with the income of an individual, the advance tax paid by 
such spouse or minor child even with reference to such income is not eligible 
lor adjustment towards the tax liability of the individual in whose hands 
such income has been tagged. In such a case, it is open to the spouse or the 
minor child to apply for refund of the advance tax paid by him [Shantilal 
V CIT, (1984) 145 ITR 789 (MP)].’’. 

Page 1842: section 64(1): 

At the end of the paragraphs titled "Income of the spouse from the 
membership of the same firm — s. 64(1) (i)’*, add ,— 

“Where the individual ceases to be a partner of the firm wherein his/her 
Spouse is a partner, income of the spouse from the membership of the firm 
alter such cesser cannot be clubbed with the income of the indi'^dual [CIT v 
Tolaram Jalan, (1986) 160 ITR 811 (Bom); Amarchand Jedan v CIT: 
CIT V Amarchand Jalan, (1986) 160 ITR 805 (Bom); Jardarali v CIT, 
(1987) 65 CTR (MP) 15].“. 

Page 1843: section 64(1): 

On the subject "Where the individual is a partner in his representative 
capacity as karta", one view to the effect that the share-income of the 
spouse or minor child was not includible in the income of the individual 
has also been taken in Prayag Dass Rajgarhia v CIT, (1982) 138 ITR 291 
(Ud); CIT V R. D. Sharma, (1983) 140 ITR 423 (Gauh); CIT v Garni- 
shtmkar Aganvalla, (1983) 140 ITR 424 (Gauh); CIT v Shiv Parshad, 
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(1984) 146 ITR 397 (Punj); CIT v Amar Nath Bhatia, (1984) 148 ITR 
701 (Punj); C. Arunachalam v CIT: CIT v K. Anantha Shenoy, (1985) 
151 ITR 172 (Kam—FB); CIT v S,K. Thakkar, (1985) 154 ITR 303 
(Bom); CIT v NJ*. Khedkar, (1986) 157 ITR 276 (Born); CIT v Prakash- 
Chandra Basantilal, (1986) 162 ITR 536 (MP); CIT v Vallabhdas Manji- 
bhai, (1987) 163 ITR 59 (Guj). 

Also see, CIT v Shantilcd Mohanlal, SLP (Civil) No. 3088 of 1980: 
(1983) 141 ITR (St.) 6 (SC). 

The other view that even in such circumstances, the share income of the 
spouse/minor was includible in the income of the individual concerned has 
also been taken in Sahu Govind Prasad v CIT, (1983) 144 ITR 851 (All— 
FB); C/r v 5. Balasubramaniam, (1984) 147 ITR 732 (Mad); CIT v V 
Kumaraswami, (1987) 163 ITR 252 (Mad). 

In CIT v Chanchaldas Sobhrajmal 1(1987) 164 ITR 306 (Raj)], a firm 
was constituted by the assessee-HUF, entering as a partner through its 
karta and three major coparceners, also admitting two minor coparceners 
to the benefits of the partnership. It was held that the share of profits of 
the three major and two minor coparceners could not be included in the 
assessment of the assessee-HUF. 

In CIT V Dhannamal [(1984) 148 ITR 141 (MP)], after a partial 
partition of a Hindu undivided family, a partnership firm was constituted 
by the erstwhile members. It was held that the share income of the assessee- 
individual was assessable as his individual income and not that of HUF 
consisting of himself and his wife. Further, the share income of the minors 
was includible in his individual income. Also see, CIT v Dhannamal, 
(1986) Taxation 82(3)-1 (MP). 

In the facts of Smt. Rukmani Agrawal v CIT [(1987) 59 CTR (MP) 
69], the share of profit derived by the husband in his capacity as karta of 
his HUF was held includible in the hands of the assessee-wife. 

Pages 1843-1844: section 64(1): 

On the subject “Dusband and wife’*, reference may also be made to 
CWT v M. K. Ananthakumar, (1986) 157 ITR 598 (Mad). 

Page 1845: section 64(1): 

After line 6 from top, add ,— 

“It is for the assessee to produce material to bring flie case witiiin the 
ambit of the proviso to section 64(1) («). In the absence of material so 
produced, a conclusion may be reached that the case falls within the mis¬ 
chief of section 64(1) (») [Smt. Kamlabai Gujri v CIT, (1986) 157 ITR 
33 (MP)]. 

The words te chni cal or professional qualifications* occurring in the first 
pari of the proviso to section 64(1) (k) of the Income-tax Act, 1961, do 
hot necessarily relate to tedmical or professional qualifications acquired by 
obtaining a certificate, diploma or a dt^ree or in any other form from a 
xecognised body like university or an institute. That this was the mtmiti.cm 
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of the Legislature is clear from the use of the expression ‘knowledge and 
experience’ in the latter part of the proviso, as otherwise it would have 
been permissible for the Legislature • to use the same expression as occur¬ 
ring in the first part of the proviso to section 64(1) (n). A harmonious 
construction of the two parts of the proviso shows that if a person possesses 
technical or professional knowledge and the income is solely attributable 
to the application of such technical or professional knowledge and ex¬ 
perience, the requirement for the application of the proviso is satisfied, 
although the person concerned may not possess any qualification issued by 
a recognised body [Baita Kalyani v CIT, (1985) 154 ITR 59, 62 (AP)J. 

In Batta Kalyani v CIT [(1985) 154 ITR 59 (AP)], the assessee, who 
ran a hardware and paint shop, employed her husband to manage the busi¬ 
ness and paid him a salary. It was found by the Tribunal that there was. 
no evidence to prove that the income earned by the husband of the assessee 
was solely attributable to the application of technical or professional Know¬ 
ledge and experience, it was held that the salary of the husband was to be 
included in the hands of the assessee-wife under section 64(l)(t7). 

In CIT V D. Raja}>opal ((1985) 154 ITR 375 (Karn)], the assessee was 
getting salary as managing director of a firm. His wife became a partner 
of that firm subsequently. It was found by the 1 ribunal that the assessee 
was only a graduate and did not possess any technical or professional 
qualifications within the meaning of the proviso to section 64(1) (/7). It 
was held that the salary of the assessee was to be included in the hands 
of his wife who was a partner of that firm having substantial interest 
therein. 

But, in CIT V Sorabji Dorabji ((1987) 65 CTR (Ker) 260], the Tribunal 
recorded a finding that the assessee-wife has acquired sufficient professional 
experience by virtue of her experience as a director for a large numbci of 
years. Such finding, being one of fact, was sufficient to hold that the salary 
received by the assessee-wife could not be included in the income of her 
husband by virtue of the provisions of section 64(1)(«).”. 

F'age 1846: section 64(1): 

In line 2 from top, after “112 ITR 296 (Bom)”, add,— “ ; CIT v 
Smt. Nirmala Devi, (1987) 166 ITR 253 (MP); CIT v Smt. Nirmala Devi, 
(1987) 166 ITR 258 (MP); CIT v Smt. Sobhagwantibai (1987) Tax LR 
1108 (MP); Balahhadra Sitaratnam v CIT. (1987) 65 CTR (AP) 25” 
{holding that interest paid by the firm to minors on their capital invested 
was includible in the hands of the individual under section 64(l)(i77)]> 

Page 1847: nection 64(1): 

After the paragraphs titled “Minor child", add ,— 

"More than one minor child.^—^It may be that an individual has more 
than one minor child and each of such minor child has been admitted to 
the benefits of a partnership and/or is deriving income from assets trans¬ 
ferred from their father/mother. In such a case, the income of all such 
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minor children is includible in the hands of the father/mother. This is so 
because under section 13 of the General Clauses Act, 1897, the words in 
singular include the plur,.! \Jawaharlal v CIT, (1983) 144 ITR 620 
(MP)]. 

In the facts of Mohammadi Begum v CIT [(1986) 158 ITR 662 (AP)1, 
it was held that the share income arising to the assessee’s minor children 
by reason of their admission to the benefits of partnership was includible 
in the total income of the assessee.”. 

Page 1848: section 64(1): 

At the end of the paragraph titled “Majority attained on the la\'t day of 
the accounting year—provisions of section 64(1) (/fV) do not apply”, add ,— 

“The above proposition of law does not hold good in a case whore the 
minors, who were admitted to the benefits of the partnership, cease to be 
partners during the accounting year and the firm is continued under a new 
partnership deed. In such a case, the share of profit of the minors deter¬ 
mined and received at the closp of the accounting year is includible in the 
hands of the individual-assessee under section 64(1)(///) [5/nr. Induhai 
Manoharlal v CIT\ Snit. Manibai Prahladn v CIT. (1987) 163 ITR 750 
(Kam)].”. 

Pages 1848-1849: aection 64(1): 

At the end of the paragraphs titled “Income from transferred assets — 
vv, 64(I)(/V), (v) and (vi)”, add ,— 

“Where there is a clear finding by the Tribunal that there were no assets 
of the asscssec-individual transferred to any of the vulnerable persons, 
the provisions of any of the clauses (/r), (v) and (vi) of section 64(1) 
cannot be invoked [CIT v Tolaram Jalan, (1986) 160 ITR 811 (Bom). 
Cf. P.S. Copal Raja v AgITO, (1985) 155 ITR 434 (Ker)].”. 

Pages 1849-1850: section 64(1): 

On the subject “Proximate connection between income and transferred 
assets—how far necessary?’’, reference may also be made to CIT v K. S. 
Narayanan, (1986) 159 ITR 618 (Mad), following. CIT v S. Chandappa 
Iyer, (1976) 103 ITR 810 (Mad); CIT v Shivji Ram Agarwal, (1986) 
162 ITR 793 (Raj). 

Pages 1850-1851: section 64(1): 

At the end of the paragraphs titled “Legislative supersession”, add ,— 

“A perusal of Explanation 3 to section 64(1) shows that its applicability 
is confined to clauses (/V) and (v) of section 64(1). That Explanation 3 
cannot be taken aid of for the purposes of clause (vi) of section 64(1). In 
that view of the matter, the provisions of Explanation 3 does not apply to 
section 64(1) (v/)and share income derived by the assessee’s daughter-in- 
iaw, who became a partner in a firm by investing the amount gifted by the 
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assessee to her, cannot be included in the assessee’s total income under sec¬ 
tion 64(1) (Vi) [CIT V Shiv/i Ram Agarwal, (1986) 162 ITR 793 (Raj)].”, 

Page 1852: section 64(1): 

Lines 12-13 from top: The decision in CWT v Khan Saheb Dost Mohd. 
Alladin [(1973) 91 ITR 179 (AP)] has been overruled in Ghiasuddin 
Bobu Khan v ClTx Mirza Asaf Ahkhan v CIT [(1985) 153 ITR 707 (AP 
—^FB)]. The Full Bench has held that where a Muslim pays a sum of 
money or transfers property towards the liquidation of the Mehar debt due 
by him, it is for adequate consideration within the meaning of section 
64(1) (iv) and the income from such property cannot be included in his 
total income under the provisions of section 64(l)(/v). 

Page 1853: section 64(1): 

After line 4 from top, add ,— 

“Where an asset is settled on trust for the benefit of the minor child of 
the individual, it cannot be said that the transfer was for adequate consi¬ 
deration within the meaning of section 64(1) [CIT v K. M. Sheth, (1986) 
160 ITR 814 (Bom)].”. 

Page 1853: section 64(1): 

At the end of the paragraph titled ^‘Consideration inadequate—extent of 
section M{\)-indudon, proportionate only, add ,— 

“In Dr. N. Kumararao v CIT [(1987) Tax LR 1102 (AP)], the wife 
of the assessee constructed a house and ^ent a sum of Rs. 96,502 thereon. 
In that cost of construction, the assessee contributed a sum of Rs. 34,500. 
It was held, on facts, that the income from the house property in proportion 

34.5 

of-was includible in the assessee’s income as the same could be said 

96.5 

to be attributable to Rs. 34, 500 out of total cost of construction of 
Rs. 96,502.”. 

Page 1857: section 64(1): 

After serial No. (12), giving illustrative cases about applicability or 
otherwise of the provisions of section 64(1) (iv) and/or section 64(1) (v), 
odd,— 

“(13) The assessee transferred by a deed of trust to his wife certain 
immovable property. It was held that the income derived from the property 
so transferred was includible in the hands of the assessee [L. Kunhamu 
Baji V State of Kerala, (1985) 155 ITR 516 (Ker)]. 

(14) The assessee’s wife had land and income of her own. She cons¬ 
tructed a house propmty. The assessee advanced ebrtain amounts to his 
udfe. Such amounts were rq>aid by the wife to the husband out of her 
income. It was held that the amounts advanced by the assessee were to be 
regarded as loans by the assessee to his wife. Therefore, the income from 
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such property was not assessable in the hands of the assessee fC/J v 
Mrs. Hasina Begum, (1986) 158 ITR 215 (Cal)]. 

(15) The income from a property standing in the name of the assessee’s 
wife was included, in earlier years, in the total income of the assessee. 
There were no materials requiring fresh investigation ol the matter. It was 
held that inclusion of income from such property in the total income of the 
assessee for a subsequent assessment year was justified [K. P. Abraham v 
Ag.ITO, (1987) 163 ITR 120 (Kcr)]. 

(16) Certain property fallen to the share of a minor son of the assessee 
as a result of a family arrangement. It was held that there involved no 
transfer of property by the assessee to the minor son so as to attract the 
provisions of section 64(1) (v) in respect of income from such property 
[CIT V R. Ponnammal, (1987) 164 ITR 706 (Mad)j. 

(17) The assessee created an annual charge in favour ol his wife in 
respect of a property. It was held that section 64(1) (iv) could not be 
attracted in respect of such annual charge paid to the wife out of the income 
of the property because for application of that section it is imperative that 
the assessee must have transferred the income-yielding asset to his wife 
and such a thing was totally absent here \CIT v Pravm Ratilal Thakkar, 
(1987) 32 Taxman 403 (Bom)]. 

(IS) There was a Hindu undivided family consisting of the assessee- 
karta and minor daughters. Certain properties were allotted to the minor 
daughters in lieu of maintenance and expenses. It was held that it could 
not be said that such properties were transferred by the assessee to his 
minor daughters so as to attract provisions similar to section 64(1) (v) 
[State of Kerala v K.P. Gopal, (1987) 166 ITR 111 (Ker—FB)].”. 

Page 1860: section 64(1): 

After serial No. (3), giving the illustrations of the application of sec¬ 
tion 64(1) (viV), add ,— 

“(4) The assessee settled on trust certain shares in a company for the 
benefit of his minor children. It was held that the dividend income arising 
from such shares were includible in the total income of the assessee-settlor 
[CIT v K.A< Sheth, (1986) 160 ITR 814 (Bom)].”. 

Page 1860: section 64(1): 

On the subject "Transfer to minor by HUF—section 64(1) has no appli¬ 
cation”, reference may also be made to State of Tamil Nadu v A. Sadha- 
nandam, (1978) 113 ITR 453 (Mad); State of Tamil Nadu v P. Ganesa 
Udayar, (1987) 63 OTR (Mad) 217. 

Page 1863: section 64(1): 

After line 10 of the paragraph titled "The effect of section 64(1) vis-a-vis 
properties comprised in an impartible estate*, add ,— 

‘‘The provisions of section 27(w) of the 1961 Act have been dealt with 
in CIT V Sardar Virendra Singh Bolia [(1982) 135 ITR 802 (MP)].”. 
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Page 1863: section 64(1): 

Lines 7-9 from top: The decision of the Patna High Court in C/T v 
Maharaja Chintamani Saran Nath Sahdeo [(1982) 133 ITR 658 (Pat)] 
has been held to be no longer good law in CIT v Maharaja Chintamani Saran 
Nath Sah Deo [(1986) 157 ITR 358 (Pat)], whidi has followed Pratapsinhji 
N. Desai v CIT [(1981) 22 CTR (Guj) 233 = (1983) 139 ITR 77 
(Guj)J. Also see, Darbar Pratapsinhji v CIT, (1983) 139 ITR 96 (Guj); 
CWT V Thakur Bhairon Singh, (1984) 147 ITR 32 (Raj); Bhawani Singh 
V CED, (1984) 147 ITR 29 (Raj); C/T v Maharaja Chintamani Saran 
Nath Sah Deo, (1986) 160 ITR 929 (Pat); CIT v CMntamani Saran Nath 
Sahdeo, (1986) 162 ITR 255 (Pat); ‘Impartible estate, whether exigible 
to partition’, at page 3357 of Vol. 4; Nagesh Bisto Desai v Khando Tirmal 
Desai. AIR 1982 SC 887; CIT v U. C. Mahatab, (1983) 34 CTR (Cal) 
184. 

Page 1864: section 64(1): 

On the subject “Cases of cross-transfers included—section 64(1), clauses 
(iv), (v) and (v«)”, reference may also be made to CIT v N. K. Pandya, 
(1982) 138 ITR 360 (Bom); CIT v M.K. Pandya. (1982) 138 ITR 365 
(Bom) \ Addl. CIT v C.R. Ranganathan Chetty, (1985) 153 ITR 456 
(Mad); Poonam Chand v CIT. (1983) 15 Taxman 66 (MP). 

Page 1864: section 64(1): 

After line 5 from top, add ,— 

‘*The special provisions about impartible estate as contained in section 
4(6) of the Wealth-tax Act, 1957, have been held operative with effect 
from 1st April, 1965 \CWT v H. H. Maharaja Mayurdhwaj Singhji, (1982) 
136 ITR 279 (Bom)].”. 

Pages 1867-1868: section 64(2): 

On the subject “Who can blend?", reference may also be made to CIT v 
Basant Singh, (19%3) 140 ITR 937 (Pun])’, Smt. R. Rajathy Ammal w 
CWT. (1987) 164 ITR 605 (Mad). 

Page 1868: section 64(2): 

On the subject “Individual’s interest in a partnership firm—blending of’, 
Teference may also be made to CIT v 5. Sivaprakasa Mudaliat, (1983) 144 
ITR 285 (Mad); OT V ^.iV. Narayan, (1984) 150 ITR 103 (Karn); 
ar V P.M. Muthuramakrishnan, (1986) 157 ITR 654 (Mad) ; C/T v 
Rajendra P. Show, (1987) 166 ITR 359 (Guj). 

Page 1873: section 64(2): 

On the subject “No nucleus esserUiaf’, reference may also be made to 
CIT V S, Sivaprakasa Mudaliar, (1983) 144 ITR 285 (Mad). 
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Page 1873: section 64(2): 

On the subject ^‘Whether blending amounts to a taxable gift?**, reference 
may also be made to CED v Satyanarayan Babulal Chourasia, (1983) 140 
ITR 158 (Bom). 

Page 1873: section 64(2): 

Before line 3 from bottom, add ,— 

“The provisions of section 64(2) (h), as it stands with effect from 1st 
April, 1976, have been held applicable in the facts of P. Nagalingam v CIT, 
(1987) 166 ITR 845 (AP).”. 

Page 1889: section 67(1): 

Before line 3 from bottom, add ,— 

“In CIT V Atma Ram Budhia f(1984) 146 ITR 240, 244 (Pat—FB)], 
it has been held that notwithstanding the provisions contained in section 
67(1 )((>), there is no bar for a partner to prove and establish that any 
amount apportioned to his account as salary or remuneration, etc., will not 
be added to the share income of the firm.” 

Page 1893: section 67(2); 

At the end of the paragraphs titled "Apportionment to be under separate 
heads of income—section 67(2)”, add ,— 

“Though the apportionment contemplated under section 67(2) of either 
the income or the loss of the firm should be under the various heads of 
income in the same manner in which the income or the loss of the firm had 
been determined, that section docs not enable the partner to ignore the 
assessment made on the firm and require a fresh assessment to be made in 
his hands under each head of income. What is contemplated under section 
67(2) is merely the apportionment of the loss or the income of the firm 
[T. Manickavasagam Chettiar v CIT, (1983) 143 ITR 269, 272-3 (Mad)]. 

Where a firm has income under several heads such as, business, property 
income, securities and other sources, the aliquot share of each partner in 
the firm’s income will have to be reckoned in accordance with the share of 
that partner under the partnership instrument in each and everyone of the 
heads of income. The same rule applied to the allocation of loss coMputed 
in the hands of the firm. The share of loss of each partner under each head 
must be separately allocated to each partner. In case one or more of the 
partners is/are minor(s) admitted to the benefit'; of partnership, loss under 
any head cannot be allocated to such minor or minors even though there 
is income under another head which can wipe off such loss [Gopikishan 
and Ramkishan v CIT, (1987) 61 CTR (Mad) 232].”. 

Page 1894: section 67(2): 

After line 6 of the paragraph titled "Capital gains of the firm and its tex- 
treatmenf*, add ,— 

“In T. Manickavasagam Chettiar v CIT 1(1983) 143 ITR 269 (Mad)], 
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the capital gains were set off against business loss in the assessment of the 
firm. The net loss was apportioned amongst its partners. Further, relief 
under section SOT was also granted to the assessee who was a partner in 
that firm. It was held that there was a mistake apparent from the record in 
granting relief under section 80T to the assessee and the same was liable to 
be rectified under section 154. 

Reference may also be made to discussion under section 114, post”. 
Page 1894: section 67(3): 

At the end of the paragraph titled “Interest allowable on capital borrowed 
by the partner for investment in the firm—section 67(3)”, add ,— 

‘Tn CIT V Raja Vikramaditya Singh [(1987) Taxation 85(3)-195 
(MP)], the assessee was held entitled to claim deduction on account of 
payment of interest to the bank on the loan taken by him for investing the 
same in the firm wherein he was a partner. But under that section 67(3), 
in the absence of any share income from a partnership firm, a partner can¬ 
not claim deduction for the interest paid on the capital borrowed for invest¬ 
ment in the partnership firm [Prem Nazir v CIT, (1986) 159 ITR 182 
(Mad)]. Also see, CIT v Gopal Reddy, (1987) 34 Taxman 392 (AP). 

Similarly, where there is no borrowing of money by the assessee-partner 
for the purpose of investing the same-in the partnership business, it is not 
permissible, under the phraseology of section 67(3), to allow deduction 
in respect of the interest paid [Smt. Rahim Khatoon v CIT, (T987) 167 
ITR 697 (AP).”. 

Pages 1894-1895: section 67: 

On the subject “Each partner entitled to allowable rebate”, reference 
may also be made to CIT v Bharat Auto & Metal Works, (1985) 151 ITR 
461 (Bom). 

Page 1896: section 68: 

After line 17 of the paragraph tilled 'Section 68 analysed", add ,— 

“Section 68 gives a statutory recognition to the principle that cash credits 
which are not satisfactorily explained may be assessed as income [Nanak 
Chandra Laxman Das v CIT, (1983) 140 ITR 151, 155 (All)].”. 

Page 1896: section 68: 

At the end of the paragraph titled “Section 68 hits also entries in own 
capital account*, aid ,— 

“In Banshidhar Agarwal Panna v CIT [(1984) 148 ITR 523 (MP)], a 
sum of Rs. 57,251 was found credited in the capital account on 3rd April, 
1972, ih the books of account maintained by the assessee for the prewous 
year 1972-73 relevant to assessment year 1973-74. The assessee’s explana¬ 
tion to the extent of Rs. 24,400 was accepted. It was held that die balance 
sum of Rs. 32,851 could be treated as income for the assessment year 1973- 
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74 under section 68. Regarding the contention about capital build-up in 
earlier years, it was said that in the matter of capital build-up in earlier 
years, there was no specific finding in the assessment orders of the earlier 
years. Therefore, it could not be assumed that in making the assessments for 
earlier years the Income-tax Officer had accepted the growth of capital as 
shown in the statements annexed to the returns for earlier years. Also see, 
CIT V Mamurali Valibhai Dudhani, (1984) 148 ITR 526 (Guj). 

But a credit in a bank pass book is not hit by section 68.—^When moneys 
are deposited in a bank the relationship that is constituted between the 
banker and the customer is one of debtor and creditor and not of trustee 
and beneficiary. The pass book supplied by the bank to its constituent is 
only a copy of the constituent’s accotmt in the books maintained by the 
bank. It is not as if the pass book is maintained by the bank as the agent 
of the constituent nor can it be said that the pass book is maintained by 
the bank under tiie instructions of the constituent. Hence, the pass book 
supplied by the bank to the assessee cannot be regarded as the book of the 
assessee, that is, a book maintained by the assessee or under his instruc¬ 
tions. Therefore, a cash credit for the previous year shown in the assessee’s 
bank pass book but not shown in the cash book maintained by the assessee 
for that year, does not fall within the ambit of section 68 and as such the 
sum so credited is not chargeable to tax as the income of the assessee of that 
previous year [CIT v Bhaichand H. Gandhi, (1983) 141 ITR 67, 69 
(Bom)]. It may be noted .that such a credit may fall within the ambit of 
section 69 as an unexplained investment.”. 

Pages 1897-1898: section 68: 

On the subject "Assessee to prove the source and nature of a receipt, 
after serial No. 36, add ,— 

”37. CIT V J.J.H. Industries (P.) Ltd., (1983) 139 ITR 928 (Cal). 

38. CIT \S. Kamaraja Pandian, (1984) 150 ITR 703 (Mad), special 
leave petition dismissed by the Supreme Court: (1985) 155 ITR 
(St.) 66. 

39. Addl. CIT v Hanuman Agarwal, (1985) 151 ITR 150 (Pat) (in 
the facts of tiiis case, the burden of proof was held discharged by 
the assessee). 

40. Addl. CIT V Mohan Engineering Co., (1985) 151 ITR 571 (Pat) 
(assessee was held entitled to take an alternative plea if the initial 
plea was not prov^). 

41. CIT V Krishnaveni Ammal, (1986) 158 ITR 826 (Mad). 

42. CIT V Kerala Road Lines Corporatiort, (1986) 162 ITR 669 
(Ker). 

43. CIT V Iskwar Doss Sharma, (1986) 158 ITR 168 (Del). 

44. Razi Ahmad Saree Centre v CIT, (1983) Taxation 68(l)-9 (MP).” 
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Pages 1900-1901: section 68: 

On the subject "0ms, when shifts from the assessee to the department?", 
after serial No. 13, add ,— 

“14. CIT V S. Kamaraja Pandian, (1984) 150 ITR 703 (Mad), special 
leave petition dismissed by the Supreme Court: (1985) 155 ITR 
(St.) 66. 

15. Addl. CIT V Bahri Brothers (P.) Ltd., (1985) 154 ITR 244 
(Pat).”. 

Page 1901: section 68: 

At the end of the page, add ,— 

“Apparent is not the real—^burjlen of proof on the department.—In 
Bedi & Co. Pr. Ltd. v CIT f(1983) 144 ITR 352 (Karn), special leave 
petition granted by the Supreme Court: (1983)142 ITR (St.) 6], an 
amount over Rs. 32 lakhs was shown by the assessee as a loan from a Cana¬ 
dian company. Such lean was evidenced by an agreement. The department 
treated the same as commission paid by the Canadian company to the 
assessee. It was held that the burden of showing that the apparent state of 
affairs was not the real one was very heavy on the department. In the facts 
of the instant case, apart from circumstances which by themselves could 
be said to be neutral, there was no other material to doubt the nature of 
the transaction and to hold that it was income. Every loan granted without 
security or in regard to which no repayment has been made cannot automati¬ 
cally be termed as a payment either towards commission or as a receipt fiom 
business. Without tangible material to suspect that the receipt was by way 
of commission and without recording such a finding, the conclusion of the 
Tribunal that the amount was assessable as income was wholly untenable. 

Where it is contended on behalf of the revenue that an amount kept in 
fixed deposit in the name of the son of a partner of a firm really belonged 
to the assessee-firm, the burden will be on the revenue to establish that. Some 
nexus has to be established between the fixed deposit and the firm [Sukh- 
dayal Rambilas v CIT, (1982) 136 ITR 414 (Bom)]. 

Page 1902: section 68: 

At the end of paragraph titled "Explanation offered by the assessee—how 
to be dealt with?", add ,— 

“An explanation offered by an assessee in relation to a cash credit entry 
in his books of account can be rejected by the Income-tax Officer on cogent 
grounds. When such grounds are themselves based on no evidence, the 
question of raising a presumption against the assessee does not arise [Som 
Electric Co. v CIT, (1985) 152 ITR 507 (Del)].”. 

Page 1903: section 68: 

After line 11 from top, add ,— 

“ISq^lanation partially accepted, effect of^—If an explanation is offered 
by in assessee regarding a cash credit entry and the same is rejected in 
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toto, the amount of such cash credit entry may be treated a:> income of the 
year in which such entry appears. However where the explanation is par¬ 
tially accepted to the extent that such entry relates to income earned in 
earlier year, such entry cannot be taxed in the vear of entry but has to be 
taxed as income of the earlier year [CIT v Om Praka h Mahajan & Sons, 
(1985) 152 ITR 583 (Del)].”. 

Page 1904: section 68: 

After line 7 from top, add,— 

“Effect of non-production of documentary evidence of corroborative 
value.—^When the only piece of evidence available in a particular case 
is the statement of the assessec, any judicial .-iithoiity can accept the same 
and order assessment on such sole cvidenc But when, even according to 
the assessee, there is other documentary evidence of corroborative value 
and the same is within the reach of the assessee, the judicial body c innot 
act on the interested testimony of the assessee alone. The law of evidence 
mandates that if the best evidence is not placed bcfoie the court, an adverse 
Inference can be drawn as against the person who ought to have produced 
it [CIT V Kmhnaveni Ammal, (1986) 158 ITR 826, 829, 830 (Mad)l.”. 

Page 1906; section 68: 

Before line 11 from bottom, add ,— 

“In CIT v Tyaryamal Balchand [(1987) 165 ITR 453 (Raj)], additions 
were made in the trading results. Further, amount representing cash credits 
were also added as income from undisclosed sources. The Tribunal found 
that the additions in trading results would cover ihe amount of cash credits 
as also substantial additions had been made in earlier years. It was held 
that the Tribunal was justified in deleting the addition on account of cash 
credits. 

Similarly, in the facts of CIT v K. S. M. Guruswamy Nadar & Sons 
[(1984) 149 ITR 127 (Mad)], it was held that two additions, one towards 
suppressed book profits and the other towards bogus cash credit, should 
be telescoped and covered into one addition.”. 

Page 1908: section 68: 

In line 10 from top, after “118 ITR 741 (All)”, add ,— CIT v 

Anupam Udyog, (1983) 142 ITR 133 (Pat)” [holding that unexplained 
cash credit in the name of a partner on the first day of the accounting* year 
could be treated as income of the firm]. 

However, it has been held by the Allahabad High Court, in CIT v Jm- 
swal Motor Finance {(1983) 141 ITR 706 (All)], that if there are cash 
credit entries in the books of a firm, in which the accounts of the individual 
partners exist, and it is found as a fact that the cash was received by the 
firm from its partners, then, in the absence of any material to indicate that 
these were the profits of the firm, it could not be assessed in the hands of 
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the firm. This is so because in such a case the onus placed on the assessee- 
£xm by section 68 should be deemed to have been discharged by it. 

Where certain deposits are found in tbe books of the firm in the names 
of its partners and such deposits are treated as income of the respective 
partners, it is not open to treat again such deposits as income of the firm 
[Addl CIT V Precision Metd Works, (1985) 156 ITR 693 (Dd)].”. 

Page 1912: section 68: 

After line 5 from top, add ,— 

‘‘Other illustrative cases.—^In the facts of the following cases, the 
4cash credits, etc., whole or part, were held to be income of the assessee:— 

(1) Dr. Surmukh Singh Uppal v CIT, (1983) 144 ITR 200 (Punj). 

(2) CIT V Asok Textiles (F.) Ltd., (1985) 154 ITR 838 (Ker) 
{cash credits from Aundi-bankers found in the books of account 
maintained by the assessee]. 

(3) Vimalchand Bhimsen v CIT, (1986) 159 ITR 941 (MP) [cash 
credits found in the books of account of the assessee in the form 
of telegraphic transfers]. 

(4) Sethi Pen Stores v CIT, (1987) 164 ITR 73 (Cal) [extra amount 
introduced in books dehors the settled figure as per settlement 
for such introduction]. 

(5) C/r v Chandravilas Hotel, (1987) 164 ITR 102 (Guj) [amount 
daimed to be paid by way of commission though there was no 
evidence to support such claim—amount was held to be treated 
as income of the assessee].”. 

Page 1915: section 68: 

At the end of the page, add ,— 

“(19) Guru Prasad v CIT: Chhattu Ram v CIT: Chhattu Ram Horil 
Ram (F.) Ltd. v CIT, (1986) 158 ITR 276 (Pat): The value of the High 
denomination notes was assessed as income from business. The Tribunal 
took the view that the same was assessable as income from other sources. 
Rectification done by withdrawing the deduction of excess profits tax and 
business profits tax liabilities allowed earlier was hdd valid.”. 

Pages 1916-1917: section 68: 

On the subject "Duty of ITO to enforce attendance of witnesses!’, refer¬ 
ence may also be made to Dr. Surmukh Singh Uppd v CIT, (1983) 144 
ITR 200 (Punj); Jhaverbhai Bihari Lai & Co. v CIT, (1985) 154 ITR 
591 (Pat); CIT v Ishwar Dass Sharma, (1986) 158 ITR 168 (Dd). 

Page 1917: section 68: 

In last two lines of the paragraph titled "Cnvh credit on the first day of 
the accounting yeaP\ after “102 ITR 779, 783 (Pat)”, add,— “; C/T v 
Armpam Vdyog, (1983) 142 ITR 133 (Pat); Banshidhar Agarwd Parma 
V CIT, (1984) 148 HR 523 (MP)”. 
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Pages 1918-1920: section 68: 

On the subject "Intangible addition to be treated as real income'*, refe¬ 
rence may be made to Addl. CIT v Dharamdas Agarwal, (1983) 144 ITR 

143 (MP); Import Export Sales Corporation v CIT. (1984) 149 ITR 318 
(Dg\); CIT V Jawtmmal Gemaji Gandhi, (1985) 151 ITR 353 (Bom); 
CIT v M.A. Unnerikutty, (1985) 154 ITR 844 (Ker); CIT v Thakur 
Ram Ganga Prasad {P.)Ltd., (1986) 158 ITR 409 (Pal); 07’ v Durga 
Prasad Rajaram Aratiya, (1986) 160 ITR 328 (MP); CIT v Jhaverbhai 
BUtarilal &. Co., (1986) 160 ITR 634 (Pat); CIT v lyaryamal Balchand, 
(1987) 165 ITR 453 (Raj); C/J v X. R Pictures, (1984) 38 CTR (Mad) 
101; CIT V Gun Nidhi Dalmia, (1987) 168 ITR 282 (Del). 

In the facts of Addl. CIT v Ghasiram Phoolchand f(1987) 167 ITR 243 
(Bom)], it has been held that the Tribunal was not justified in setting off 
fictitious losses disallowed by the Income-tax Officer against the unexplained 
cash credits. 

Page 1922: section 68: 

At the end of line 6 from top, add, — “Thus, the provisions of section 68 
were held not applicable for assessment year 1958-59 even though assess¬ 
ment for that year was reopened under section 147 in view of the specific 
provisions of section 297(2) (d)(H) [CIT v Bihar Cotton Mills Ltd., 
(1986) 160 ITR 275 (Pat)]. Also see, CIT v IIari'Prasad Chaudhury, 
(1984) 147 ITR 791 (Pal); CIT v Kashiram Agrawalla, (1984) 147 ITR 
797 (Pat); CIT v Ambaji Traders Pvt. Ltd., (1984) 148 HR 401 (Bom); 
CIT v R. Dalmia, (1986) 157 ITR 221 (Del).’’. 

Page 1922: section 68: 

At the end of line 9 from top, add, — “Similarly, an unexplained cash 
credit appearing in the books of account of the assessee maintained for the 
previous year ending on 31st December, 1961, has been held to be assess¬ 
able for assessment year 1962-63 [CIT v Orissa Steel Corporation Pvt. Ltd., 
(1983) 144 ITR 662 (Cal)].”. 

Page 1922: section 68: 

On the subject "Voluntary disclosure cannot he availed for third party 
benefit, reference may also be made to ITO v Rattan Lai, (1984). 145 ITR 
183 (SC), reversing Raffon Lfll v ITO, (1975) 98 ITR 681 (Del); 
Radheshyam Tibrewal v CIT, (1984) 145 ITR 186 (SC), affirming 
Radheshyam Tibrewall v CIT, (1980) 125 ITR 393 (Gauh); Addl. CIT 
v Popular Jewellers, (1984) 149 ITR 666 (Del); CIT v Vishwa Nath Arora 
Co., (1985) 151 ITR 751 (Del); CIT v Om Prakash Mahafan & Sons, 
(1985) 152 ITR 583 (Del); CIT v Salig Ram Prem Nath, (1985) 153 
ITR 234 (Punj); CIT v Meera & Co., (1986) 161 ITR 31 (Punj). Also 
see, CIT v Bharat Hosiery Factory, SLP (Civil) No. 8086 of 1981: (1983) 

144 ITR (St.) 51 (SC); CIT v Raghubir Singh Anokh Singh, SLP (Civil) 
No. 9480 of 1978: (1986) 159 ITR (St.) 109 (SC). 
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In view of the above Supreme Court rulings, the view taken in CIT v 
Sat Prakash Agarwal [(1983) 140 ITR 880 (Del)] is no more good law on 
the point. 

In CIT V Ram Pra<iad Ram Bhagat [(1987) 163 ITR 202 (Pat)], certain 
cash credits existed in the books of the assessee-HUF in the names of two 
ladies. These ladies made disclosure of such deposits and the same was 
accepted by the department. The ladies filed affidavits deposing that the 
deposits represented their personal property. The Tribunal was held justi¬ 
fied in treating these deposits as genuine and, therefore, not liable to be 
treated as income of the assessee-HUF. 

In Baldeo Prasad v CIT [(1986) Taxation 81(3)-394 (Pat)], the addi¬ 
tion of the alleged voluntarily disclosed amount was sustained as the dis¬ 
closure was not accepted by the Commissioner. 

Page 1922: section 68: 

Before line 3 (except footnote) from bottom, add ,— 

“Effect of Voluntary Disclosure of income.—Under the Voluntary Dis¬ 
closure Scheme, the Commissioner is not required to make an enquiry into 
the correctness or otherwise of the voluntary disclosure made by an assessee. 
All that the Commissioner does is to receive the voluntary disclosure, 
accept the tax payment made and leave it to the assessee to claim all conse¬ 
quential benefits flowing from such voluntary disclosure. It is, therefore, 
necessary that the assessee should establish the nexus between the volun¬ 
tary disclosure and the assessment proceedings before the tax authorities. 
Unless this burden is discharged, it cannot be said that the mere filing of 
voluntary disclosure ahtomatically absolves the assessee from discharging 
the obligation that is otherwise cast on him to point out by some evidence 
the nexus between the voluntary disclosure and the matter under enquiry 
before the assessing authorities [Radio Instruments Associates (P.) Ltd. v 
CIT, (1987) 166 ITR 718, 722 (AP)]. In that case, there was a suspense 
account in the books of account of the assessee for the accounting year 
1972-73, wherein credits totaliinp. to Rs. 1,02,000 were made from time 
to time. During the pendency of assessment proceedings for assessment 
year 1973-74, the assessee made a voluntary disclosure of Rs. 7,000 for the 
year. The Income-tax Officer made an addition of Rs. 1,02,000. It was held 
that in the declaration of voluntary disclosure the assessee had merely 
stated that the disclosed amount was referable to the unaccounted sales of 
Rs. 1,02,000 found credited in the suspense account. The as* '■ss o has not 
established any connecting link between the sums periodically credited in the 
suspense account and the alleged unaccounted sales. In these circumstances, 
the Tribunal was justified in upholding the assessment of Rs. 1,02,000 as 
income from undisclosed sources under section 68. 

Other cases on voluntary disclosure schenied~-In the context of the 
interpretation of the provisions of the Voluntary Disclosure of Income and 
Wealth Act, 1976 (8 of 1976), reference may also be made to— 
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(1) Laherchand Dhanji v Umon of India, (1982) 135 ITR 685 (Bom> 
[Commissioner has no power to review an order or to rectify a mistake— 
Commissioner hs^ no power to cancel a certificate already granted or to 
restrain the assessee from using the same as an evidence in any proceedings]. 

(2) Collector of Central Excise v JR. Seihamntal, (1983) 144 ITR 509 
(Mad), affirming R. Seshammal v CIT, (1981) 130 ITR 81 (Mad) [gold 
and gold ornaments were seized in the course of search under section 132 
of the 1961 Act—^no proceeding pending under the Cold (Control) Act» 
1968—voluntary disclosure made under Act 8 of 1976 and tax paid— 
assessee held entitled to return of gold and gold ornaments subject to 
payment of tax liabilities, etc.]. 

(3) V.N. Swaminathan v CIT. (1984) 150 ITR 375 (Mad) [the peti¬ 
tioner was held not entitled to inununity unless he paid the interest under 
section 15(5A) of Act 8 of 1976]. 

(4) D.M, Chinnapapaiah Setty v CIT, (1985) 154 ITR 318 (Kam) 
[an assessee making declaration under section 14 of Act 8 of 1976 does 
not get the immunity of section 8 of that Act]. 

(5) CIT V Jangi Lai, (1986) 157 ITR 119 (All) [acceptance of dis¬ 
closure under Act 8 of 1976 in the assessment order—assessee entitled to 
immunity from imposition of penalty—there is no need for acceptance of 
disclosure by a specific order]. 

(6) M. K. Srikanta Setty v CIT, (1986) 160 ITR 517 (Kam) [declara¬ 
tion about disclosure under Act 8 of 1976 must reach the Conunissioner 
within the specified date where it is forwarded by post—delay cannot be 
condoned if the declaration sent by post reaches the Commissioner after 
the expiry of the specified date]. 

(7) CIT V Bharatia Steel Engineering Co. (F.) Ltd., (1986) 162 ITR 
20 (Cal) [nothing contained in a declaration of disclosure made under 
section 24 of the Finance (No. 2) Act, 1965, is admissible against the 
declarant for the purpose of any assessment proceedings]. 

(8) Khandelwal Oil Industries v CIT, (1987) 163 ITR 835 (MP). 

(9) Abdul Qadar Adam v WTO, (1987) Taxation 85(3) 92 (Kara) 
[any inf ormation disclosed in a declaration made under Act 8 of 1976 
could not be made use of to reopen assessment of an earlier year].”. 

Page 1925: section 68: 

After serial No. (23), giving illustrative cases of questions of fact, add, — 

“(24) Whether the amount added represented undisclosed income 
[Haryana Iron & Steel Rolling Mills v CIT, (1983) 142 ITR 373 
(Punj)]. Also see, Jai Chand Kanji A Co. v CIT, (1986) 157 
ITR 451 (Raj). 

(25) The finding that the cash credit had not been proved to be genuine 
is one of fact [Ramsing dc. Co. v CIT, (1984) 146 ITR 166 
tMP)]. Also see, H.N. Lakhani v CIT, (1984) 147 ITR 552 
(Bom); Cktunpakd Hiredal v CIT, (1983) Taxation 68(l)-32 
(MP). 
cap: rr v-7—^27 
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(26) The finding that the creditor could not have advanced the amount 
in question [Sardar Diwan Singh Kohli v CIT, (1985) 153 ITR 
638 (All)]. Also see, M.L. Gupta v CIT, (1987) 163 ITR 155 
(Raj); Pratop Naram Jaiswal v CIT, (1987) 163 ITR 604 (All). 

(27) The finding treating the cash credit as genuine is one of fact 
[CIT v Ishwar Doss Sharma, (1986) 158 ITR 168 (Del)]. Also 
sec, CIT V Bhattacharjee & Co., (1987) 164 ITR 89 (Cal); 
CIT V Didar Singh, (1985) 44 CTR (Del) 377. 

(28) Tribunal’s finding that the assessee had discharged onus is one of 
fact [CIT V Orissa Corporation P. Ltd., (1986) 159 ITR 78 
(SC)]. Also see, CIT v Lohaty Bros. (P.) Ltd., (1987) 164 ITR 
730 (Cal); CIT v Amritsar Transport Co. (P.) Ltd., <1986) 24 
Taxman 692 (Punj). 

Also see, I.S. Kapoor v CIT, SLP (Civil) No. 4718 of 1982: (1982) 
138 ITR (St.) I (SC) ; Mama Ram & Sons v CIT, SLP (Civil) No. 1975 
of 1982: (1983) 141 ITR (St.) 41 (SC) ; Malti Prasad v CIT, (1985) 
Taxation 77(1 )-33 (All).”. 

Page 1925: section 68: 

At the end of the paragraphs titled "Tribunal’s finding—when can be 
disturbed?", add ,— 

“Unless a finding of fact is specifically challenged by the assessee and a 
question is raised and referred incorporating such challenge, the High Court 
will not suo motu go into the validity of the finding of fact [SmL Shanti 
Devi Jalan v CIT, (1983) 139 ITR 288 (Cal)].”. 

Pages 1925>1926: section 68: 

At the end of the paragraph titled "Duty of the Tribunal", add ,— 

“In Bomin P. Ltd. v CIT [(1986) 160 ITR 477 (Guj)], it was held that 
as the Tribunal had failed to consider every fact for and against the assessee 
with care, the finding of the Tribunal that the amount was assessable under 
section 68 was vitiated. 

In the facts of Jeypore Timber <fe Veneer Mills (P.) Ltd. v CIT [(1982) 
137 ITR 415 (Gauh)], the Tribunal was held justified in remanding the 
case to the Appellate Assistant Commissioner with the observations that, 
in the absence of verification or enquiry, it is not possible for the Tribunal 
to hold whether the cash credits were genuine or spurious. 

But, in the facts of CIT v Durga Prasad Rajaram Aratiya [(1986) 160 
ITR 328 (MP)], the Tribunal was held not justified in directing the 
Income-tax Officer to re-examine the matter.” 

Page 1926: section 68: 

On the subject **Questions of hnv" reference may also be made to SMv 
Parkash v CIT, (1983) 139 ITR 844 (J&K); Gem Palace v CIT, (1987) 
l^ation S4(3)-357 (Raj); NfirmOdas Jmstmai v CPT, (198*^) Taxatkm 
66(3)-194 (MP). 
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Hie Tribtuial’i failture to consider the identity and o’editworthiness of 
creditors did give rise to question of law [C/7 v Bifu Patnaik, (1986) 160 
ITR 674 (SC)]. 

Page 1933: aectimi 69: 

At the end of the paragraph titled "Section 68 vis-a-vis section 69”, 

cdlrf,— 

“A perusal of sections 68 and 69 will show that section 68 applies when 
the sum in respect-of which the explanation is not accepted is found credi> 
ted in the books of account. In such a situation, the sum so credited is charged 
to income-tax as the income of the assessee of dial previous year in whidi 
it is found credited in the books of account. Section 69 applies to un¬ 
explained investments which are not recorded in the books of account 
[Banshidhar Agarwal Panna v C/7, (1984) 148 ITR 523, 525 (MP)].”. 

Page 1933: section 69: 

At the end of the paragraph titled "Unexplained stock-in-trade not 
covered", add ,— 

“But, in Ramanlal Kacharukd Teinud v C/7 [(1984) 146 ITR 368 
(Bom)], a contrary view has been taken. In that case, it was found by the 
Income-tax Officer that the overdraft account of die assessee with a bank 
showed that its stocks of raw material were much higher than the stocks 
disclosed to the income-tax authorities. The assessee explained that the 
excess stock belonged to a third person. Except that bare statement, there 
was no evidence to substantiate that statement. It was, on facts, held that 
the value of the excess stock was assessable as income of the assessee 
under section 69 as unexplained investment.”. 

Page 1934: section 69: 

After serial No. (2), giving illustrations about applicability or otherwise 
of section 69, add ,— 

“(3) There was a credit entry in the books of the assessee in the name 
of his wife. It was explained by the assessee that the credit entry re¬ 
presented sale proceeds of gold omammits which were received by his wife 
at the time of her marriage. The assessee produced vouchers and the list 
of the persons who had presented gifts to his wife at the time of her 
marriage. It was, on facts, he^d that the amount of the credit entry could 
not be included in the income of the assessee [Udhavdas Kewalram v C/7, 
(1983) 140 ITO 392 (Bom)]. 

(4) Assessee could not give satisfactory explanation regarding source of 
amount advanced as a loan. Sudi amount was held assessable as unexplained 
investment under section 69 [Dr. Prakash Tiwari v C/7, (1984) 148 ITR 
474 (MP)]. 

(5) Seixore of watches was made by the Customs authorities. Hie 
assessee confessed that such watchra belonged to him. The amount utiUsed 
for purchase of such watches was held taxable as unexidained investnumt 
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under section 69 [Udaichand Megafi v CIT, (1984) 150 ITR 39 (Kam)]. 

(6) Discrepancy between stocks as pledged with the bank and as re¬ 
corded in the books was not satisfactorily explained. The value of the excess, 
stock pledged was held assessable as income of the assessee from undis¬ 
closed sources \Jai Chand Kanji & Co. v CIT, (1986) 157 ITR 451 
(Raj)]. 

(7) Certain articles relating to pawn business were discovered in the 
course of search. The explanation of the assessee in that regard was found 
to be false by the Tribunal. Amount invested in pawn business was treated 
as income of the assessee [Malti Prasad Ram Prasad v CIT, (1986) 157 
ITR 601 (All)]. 

(8) The Tribunal drew an inference that a certain amount of cotton 
seeds was unaccounted for. The said inference was .not upheld by the High 
Court [Uganda Industries Co. v CIT, (1986) 158 ITR 567 (Guj)]. 

(9) It was found that a secret business was conducted, wherein the 
assessee has invested a certain amount. It was held that such amount was 
assessable as income of the assessee under section 69 [Himmatram Laxmi- 
narain v CIT, (1986) 161 ITR 7 (Punj)]. 

(10) The assessee made purchases through payments by cheques. The 
Income-tax Officer treated the amount of such purchases as income of the 
assessee on the basis of the mere statements of the sellers that they have 
issued bogus vouchers. It was held by the Tribunal that no addition on that 
score was called for. -The Tribunal’s view was upheld [CIT v M. K. Bros., 
(1987) 163 ITR 249 (Guj)]. 

(11) Certain deposits were made in a bank by the karta of the assessce- 
HUF. The explanation that the source of such deposits was withdrawals 
from a bigger HUF was found to be false. There was no evidence that the 
karta had any source of income as an individual. It was held that the 
amount of such deposits was assessable as income of the assessee-HUF 
[Deo Narayan Bhadani v CIT, (1987) 164 ITR 501 (Pat)].”. 

Page 1934: section 69: 

Before line 10 from bottom, add ,— 

*^uestion8 of fact.—The Tribunars finding as to the cost of construc¬ 
tion of a house was held to be one of fact [Shantilai Ashok Kumar v CIT,. 
(1984) 38 CTR (MP) 268]. 

Similarly, the question whether the explanation submitted by the assessee 
should or should not be accepted is essentially a question of fact [Mdti 
Prasad v CIT, (1985) 45 CTR (All) 89. Also see, Radhey Shyam Jalan 
V CIT, (1985) 49 CTR (All) 99]. 

Qaeatitms of law.—^These were held to be questions of law:— 

(1) Whether the assessee was entitled to set off/adjustment on account 
of the confiscation of the watches by the Customs authorities [CIT t 
J yoti Prasfufd, (1983) 140 ITR 570 (Del), special leave petition dismissed 
^ file Suptmt Ckmrt: (1982) 137 ITR (St.) I3}7 
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(2) Whedier there was any material or evidence before the Tribunal 
that at least 70 to 75 per cent, of the value of the goods pledged by the 
assessee with the banks was covered by the loans advanced by the banks 
[CIT V Ganga Prasad Bachchulal, (1983) 141 ITR 479 (MP)]? Also see, 
CIT V Jaora Oil Mills, (1983) 143 ITR 325 (MP). 

(3) Whether property purchased in the name of an individual was ac¬ 
tually purchased by the assessee-HUF [Singhai Ayodhya Prasad Lakhpat 
Rai V CIT, (1984) 145 ITR 547 (All)]?”. 

Page 1936: section 69A: 

After line 2 from top, add ,— 

“The deeming part of section 69A, dealing with unexplained money, 
«tc., comes into play only if the following two conditions are fulfilled: (1) the 
assessee is found to be owner of any money, bullion, jewellery or other 
valuable article; and (2) such money, bullion, jewellery or valuable 
article is not recorded in the books of account, if any maintained by the 
assessee for any source of income {Kantilal Chandulal &. Co. v CIT, (1982) 
136 ITR 889, 892 (Cal)]. In that case, the assessee, a dealer in precious 
stones, was found to be in possession of precious stones, etc., in the course 
of search conducted by the (^stoms authorities. The assessee could not prove 
the source of such articles. It was, on facts, held that the Tribunal was justi¬ 
fied in concluding, in the absence of any reasonable explanation, that the 
assessee was the owner of articles and the value of such articles were assess¬ 
able as income of the assessee imder section 69A. 

Extent of addition depends on facts.—^Nothing contained in section 69A 
compels either the Income-tax Officer or any of the appellate authorities 
to choose between the two alternatives, namely, either to assess the value 
of unexplained- investments in whole or not to assess any portion of the 
value of the investment. The position, indeed, is quite othefwljse. Depending 
on the facts and circumstances of each case, it is open to the Tribunal, as 
much to the Income-tax Officer, to determine how much of the value of 
unexplained investments can be really regarded as representing the undis¬ 
closed income of the assessee [CIT v N. Sowbhagmull Mahavirchand, 
(1983) 142 ITR 747, 754 (Mad)]. In that case, the High Court ujffield 
the Tribunal’s decision to sustain a moity of the addition of Rs. 1,18,000 
made by the Income-tax Officer, namely, Rs. 59,000.” 

Page 1936: section 69A: 

At the end of the paragraph titled "Clear proof necessary*, add ,— 

“The question whether the assessee can properly be regarded as die 
owner of the assets found with him has to be determined on the basis of 
the available material. Further, the onus is on the departm«it to establish 
that the aswssee was the real owner of the assets in possession of the 
assessee [see, CIT v Labdumd Bhcibutmal Jain, (1985) 151 I'lR 360 
(Bom); Add!. CIT v S. mdioimardckam Chettiar, (1984) 147 ITR 251 
(Mad)]. 
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It is settled that possession is evidence of ownership and the strength of the 
presumption of ownership arising from the fact of possession depends on 
the nature of property involved. This presumption is one of the strongest 
in case of cash found in the possession of a person since cash is one of the 
properties of which title is transferable by mere delivery of possession. In 
such a situation, unless any cogent explanation is given the person in the 
possession of cash to explain his possession and show that someone else 
was the owner of that amount of money, it is reasonable to assume that 
the cash belonged to the person from whose possession it was found as its 
owner [Ashok Kumar v CIT, (1986) 160 ITR 497, 499 (MP)].". 

Page 1936: section 69A: 

At the end of the paragraph titled Appropriate year for addition'*, add ,— 

“Under section 69A, the amount in question can be treated as the 
income of the financial year for which the assesses is found to be the owner 
of such amount [Harlal MannuUd v CIT, (1984) 147 ITR 11 (MP).” 

Page 1938: section 69A: 

After line 2 from top, the following illustrations may also be added: 

“(5) Assesses claimed a certain amount as exempt, being income from 
horse racing, for the assessment year 1965-66. The assesses had no evidence 
to prove his claim. It was held that the amount was assessable as income 
from undisclosed sources [B. C. Paul v CIT, (1982) 136 ITR 395 (Cal)]. 

(6) The assessee-company received loans from banks on pledge of 
stock. Certain items of stock were not reflected in the books of account 
of the assesses. It was held that onus of proving that the stock really did 
not belong to the assessee-company was on the assessee and not on dm 
dq>artment In the absence of any evidence adduced by the assessee to show 
that the pledged goods belonged to someone else, the Income-tax Ofiicer 
was right in assessing that the goods belonged to the assessee and in making 
addition on that score [CIT v Ashok Textiles (P.) Ltd., (1983) 141 ITR 
785 (Ker), special leave petition dismissed by the Supreme Court: (1982) 
138 riR (St.) 1]. 

(7) Rejecting the explanation of the assessee that the amount in ques¬ 
tion r^resented sale proceeds of gold ornaments, the Income-tax Officer 
treated the said amount as income of the assessee. Tbls was upheld by the 
High Court [H. N. Lakhani v CIT, (1984) 147 ITR 552 (Bom)]. 

(8) Gold bars and cash were seized by the Customs authorities. Assessee 
could not prove that these belonged to a third party. Inclusion of value of 
such articles in the total income of the ass^see was ujffield [D, MohankW 
Pmkh V CIT. (1984) 148 FIR 131 (Mad)]. 

(9) The assessee admitted that the gold bar recovered from a bank 
locker In the name at himself and his wife bdonged to him. The value of 
sodi gpU bar was indnded in the income of the assessee [Kripal Singh v 
err, (198?) 164 mt m (M)]. 
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(10) A large number of watches were found in possession of the assessee 
in the course of a raid by the Excise Department. There was no evidence to 
prove that these watches did not belong to the assessee. It was held that 
the value of such watches was includible in the income of the assessee under 
section 69A [Chuhadmal Takanmal v C1T, (1987) 166 ITR 12 (MP)]. 

(11) The assessee was found in physical possession of gold and was 
arrested by Customs authorities. The Income-tax Officer made addition in 
regard to the value of such gold. The Tribunal accepted the assessee's ex¬ 
planation that he was induced, on payment of a certain sum, to carry the 
bag containing gold which was seized and deleted the addition. Tribunal’s 
view was upheld \CIT v Amratlal Chunilal Shah, (1984) 40 CTR (Bom) 


Page 1939: section 69B: 

Before the paragraph titled "Departmental circular^', add ,— 

‘^Illustration.—(1) The assessee pledged certain goods, showing the 
same in the pledged documents as synthetic sheets, with a bank for obtain¬ 
ing a loan. Inspite of this, the assessee contended that the goods pledged 
were insertion sheets. The sheets in question were got released by the 
assessee after the Income-tax Officer started enquiries in that regard and 
disposed of the same without notice to the Income-ax Officer. The value 
of the synthetic sheets were not reflected in the books of account of the 
assessee. Such value was treated as income of the assessee under section 
69B. The Tribunal deleted the addition by wrongly casting burden of proof 
on the Income-tax Officer and by omitting to take into account the relevant 
materials on records. It was held that the onus was on the assessee to prove 
that the pledged goods were not synthetic sheets and he has failed to prove 
that. Therefore, the Tribunal was not justified in deleting the addition. The 
addition v^as justified [CIT v South Indian Rubber Products, (1987) 166 
ITR 687 (Ker)].”. 

Pages 1940-1941: section 69C: 

At the end of the paragraphs titled "Marriage, etc., expense^’, add ,— 

“In the facts of Smt. Shanti Devi Jalan v CIT [(1983) 139 ITR 288 
(Cal)], the estimated addition on account of unexplained marriage ex¬ 
penses was upheld as the estimate was reasonable and based on sufficient 
materials. Also see, L.M. Thapar v CIT, (1984) 149 ITR 383 (Cal); 
Madan Lai v CIT, (1984) 149 ITR 533 (Del). 

In the facts of CIT v P.S. Chelladurai [(1984) 145 ITR 139 (Mad)), 
thb‘ assessee, a social worker, was held liable to tax in respect of estimated 
amount expended on the maintenance of himself and his family. 

Also see, M. K, Modi v C/T, SLP (CivU) Nos. 7819 and 7829 of 1986: 
(1987) 164 ITR (St) 33 (SC).”. 
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Pages 1947*1948: section 70: 

At the end of the paragraphs titled ""Subsequent amendments”, add ,— 

“By the Finance Act, 1987 (11 of 1987), section 70 has been amended, 
vath effect from 1st April, 1988. The scope and effect of the amendments 
made by this Act in sections 70 and 72, as also of substitution of sections 71 
and 74 and of insertion of new clauses (29A), (29B) and (42B) in sec¬ 
tion 2, have been elaborated in the following portion of the departmental 
circular No. 495, dated 22nd September, 1987, as under:— 

"New provisions relating to set-off and carry forward of long-term capital 
Josses. —13.1 Under the existing provisions, losses from the transfer of 
short-term capital assets are allowed to be set-off against any capital gains, 
whether short-term or long-term or against income under any other head; 
losses arising from transfer of long-term capital assets are, however, allowed 
to be set-off only againi>t long-term capital gains. The rationale of this lies 
in the fact that long-term capital gains are subject to lower incidence of 
tax. The long-term capital losses can be carried forward separately for four 
years. In case of short-term capital loss, the carry forward is allowed for 
8 years. 

13.2 The distinction between short-term and long-term capital assets, 
though conforming to the principle of equity of taxation, has led to com¬ 
plications. To make the provisions simpler, this distinction has been done 
•away with by insertion of sub-clauses (29A), (29B) and (42B) in section 
2 of the Income-tax Act, 1961, substitution of sections 71 and 74 and 
amendment of sections 70 and 72. To ensure uniform treatment of capital 
losses and capital gains, losses arising on transfer of long-term capital assets 
(after they are scaled down by the same percentage of deduction as long¬ 
term capital gains) would be treated as any other losses so that they can be 
set-off against income under any other head in the same year and if not 
fully set-off may be carried forward. The distinction between the carry 
forward of short-term capital losses and long-term capital losses has also 
been removed and all capital losses would be carried forward tor 8 succeed¬ 
ing years and set-off only against capital gains, if any, in those years. 

13.3 The above amendments to sections 2, 70, 71 and 74 of the Income- 
tax Act shall come into force with effect from 1-4-1988 and will, accordingly, 
apply in relation to assessment year 1988-89 and subsequent years. 

13.4 Transitory provisions with regard to carry forward of capital loftes 
in relation to assessment year 1987-88 and earlier assessment years have 
been provided for in sub-section (3) of section 74. This provides that short¬ 
term capital lossN computed in respect of assessment year 1987-88 or any 
earlier assessment year(s) shall be carried forward and set-off under the 
head “Capital gains” assessable for assessment year 1988-89 or any sub¬ 
sequent assessment year(s). the loss is shori-term capital loss and it 
cannot be fully set-off, it would be carried forward to the following assess¬ 
ment year(s). This short-term capital loss, however, would not be carried 
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forward for more than 8 yean; succeeding the assessment year in which the 
loss was first computed. 

13.5 In respect of long-term capital loss relating to the period prior to the 
date of coming into effect of the new section 74, this would be carried 
forward and set-off against income under the head “Capital gains” assessable 
for that assessment year. Carry forward would not be allowed beyond the 
fourth assessment year immediately succeeding the assessment year for which 
the loss was first computed.*.”. 

Page 1948: section 70: 

After line 14 from top, add ,— 

“In the facts of CIT v B.D. Goenka [(1984) 38 CTR (Mad) 57], the 
assessee was held entitled to claim set off of the loss arising from sale of 
shares as the sales of shares were real transactions.”. 

Page 1948: section 70: 

At the end of the paragraph titled "Short-term capital loss—set off in the 
same yecar — section 70(2)(i)”, add ,— 

“However, the Calcutta High Court has taken the view, in Punjab Pro- 
duce and Trading Co. Ltd. v CIT [(1986) 159 ITR 376, 380 (Cal)], that 
to construe section 70(2) (/) and section 71(3) harmoniously, it must be 
held that the expression ‘any other capital asset’ in section 70(2) (/) refers 
•only to a short-term capital asset. With great respect to their Lordships, it is 
submitted that such a construction is not warranted from the phraseology of 
section 70(2) (i).”. 

Page 1949: section 70: 

Before line 5 from bottom, add ,— 

“In the facts of Royal Calcutta Turf Club v CIT [(1983) 144 ITR 709 
(Cal)], the assessee was held entitled to set off losses suffered by it in the 
broodmares account and in the pig account in computing its total income.”. 

Page 1952: section 70: 

At the end of the paragraph titled "Individual’s loss whether could be 
set off against income of spouse and/or minor child includible in individual’s 
income?", add,-— “That Mysore High Court decision has been affirmed by 
the Supreme Court in CIT v J.H. Gotla [(1985) 156 ITR 323 (SC)]. 
Also see, CIT v Smt. Mary Ignatius, (1983) 141 ITR 954 (Ker).”. 

Pages 1953-1954: section 71: 

After the paragraphs titled "Subsequent amendment^’, add ,— 

“By ffie Finance Act, 1987 (11 of 1987), a new section 71 has been 
substituted in place (ff the existing section 71, with effect from 1st April, 
1988. For the scope and effect of the so-subsrituted section 71, as also of 
the other allied amendments, reference may be made to paragraphs 13.1 to 
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13.5 of the departmental circular No. 495, dated 22nd September, 1987, 
which have been reproduced at pages 6308 to 6309, ante.**. 

Page 1964: section 71: 

At the end of the paragraph titled "Scope of section 71”, add ,— 

”ltt that view of the matter, an assessee is entitled to claim set off of 
business loss during the relevant previous year against the income from 
house property for that year {CIT v Mugneeram Bangur & Co., (1983) 
139 ITR 414 (Cal)]. 

At the same time, the business loss, in its entirety, has to be set oflf 
against income for the same assessment year under any other head, leaving 
out the exceptions. That section does not permit the assessee to have only 
a part of business loss to be so set off against income from other heads and 
carry forward the balance [G. Atherton &. Co. v CIT, (1987) 165 ITR 527 
(Cal)],”. 

Page 1965: section 71: 

At the end of the paragraph titled "Business loss to be set off only against 
assessable income", add ,— 

“The above Delhi High Court decision has been reversed by the Supreme 
Court in CIT v Mahalaxmi Sugar Mills Co. Ltd. [(1986) 160 ITR 920 
(SC)] on that point. The Supreme Court has held that the business loss 
could be set off also against Pakistani dividend income.”. 

Pages 1958-1959: section 72: 

At the end of the paragraphs titled "Subsequent amendment^’, add,--^ 
“By the Finance Act, 1987 (11 of 1987), section 72(1) have been 
amended, with effect from 1st April, 1988. For the scope and effect of the 
amendment to section 72, as also of the other allied amendments, reference 
may be made to paragraphs 13.1 to 13.5 of the departmental circular No. 
495, dated 22nd September, 1987, which have oeen reproduced at pages 
6308 to 6309, ante.**. 

Page 1962: section 72: 

After line 2 from top, add ,— 

“In CIT V Ved Barkash [(1982) 136 ITR 238 (Punj)], the assessee- 
HUF, Which was a partner through its Karta in a firm had brought forward 
share of loss in that firm. The karta ceased to be a partner and the assessee- 
HUF continued to run the same business under a different name. It was 
held that the* assessee-HUF was entitled to set off the unabsorbed share of 
loss under section 72(1) against the profit of such continued business.”. 

Page 1962: section 72: 

At the end of line 9 from top, add ,— ‘*11iis decision of the Madras- 
Hig^ Court in CIT v A. L. Srinivasan [(1977) 108 ITR 667 (Mad)] i» 
no more good law in view of the Supreme Court ruling in CIT v /. H. Ootlar 
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((1985) 156 ITR 323 (SC)] holding that brou^t forward business loss, 
of an individual could be set off against share income of the wife or minor 
child tagged with the individual’s income.**. 

Page 1964: section 72: 

After line 9 from top, add ,— 

“In Tube Suppliers Ltd. v CIT ((1985) 152 ITR 694 (Mad)], the 
assessee sold some spare parts and finished goods remaining with it re¬ 
lating to collapsible tubes business, which was closed down earlier. It was 
held that from the mere fact of such sale it could not be said that the 
assessee Carried on the business of collapsible tubes business during the 
subsequent year. Therefore, the assessee was not entitled to have the un¬ 
absorbed carried forward losses of such closed business against income 
from another business in the subsequent year. 

In Indian Bank Ltd. v CIT [(1985) 152 ITR 557 (Mad)], on nationa¬ 
lisation of assessee’s banking business, the assessee was prohibited from 
carrying on banking business. The assessee had unabsorbed carried for¬ 
ward losses relating to such banking business. It claimed set off of such un¬ 
absorbed losses against interest income from nationalisation compensation 
bonds. The assessee’s claim was negatived because the assessee did not 
carry on business during the year of claim.**. 

Page 1970: section 72: 

After serial No. (25), giving the illustrative cases on the point of ‘same 
business* or not, add ,— 

“(26) CIT V Shah Pratapchand Nawpaji, (1983) 139 ITR 149 (AP): 
commission agency business and money-lending business held to constitute 
‘same business*. 

(27) Popular Kuries Ltd. v CIT, (1986) 159 ITR 519 (Ker): banking 
business and business in kuries were held not to constitute 'same business*. 

(28) CIT V S.S.M. Ahmed Hussain, (1987) 164 ITR 525 (Mad): 
two lines of business carried on by the assessee held to constitute ‘single 
business*.”. 

Page 1973: section 72: 

After line 12 of the paragraph titled "Carried forward loss, if can be set 
off against dividend income^’, add ,— 

“In Brooke Bond and Co. Ltd. v CIT [(1986) 162 ITR 373 (SC)], it 
has been held that carried forward business loss could not be set off against 
dividend income of the current accounting year unless such dividend income 
is of <tihe nature of business income.”. 

Page 1974: section 72: 

After line 8 from top, odd,—> 

**But, if the inccmie from letting out in subsequent year is held to be 
inecHBie from ptopestyt the unabsorbed carried forward business loss can- 



6312 


INCOME-TAX LAW, VOL. 7 [S. 72a 


not be set oflF against such income from letting out [CIT v BengcA Jute Mills 
Co. Ltd.. (1987) 165 ITR 631 (Cal)]. 

Similarly, in the facts of Seth Bararsi Doss Gupta v CIT [(1987) 166 ITR 
783 (SC)J, unabsorbed carried forward loss in sugar business was held 
not eligible for set off against income from letting out of the sugar mills 
by the receiver pending partition.'*. 

Page 1974: section 72: 

After the paragraph titled “’Unabsorbed depreciation—carried forward 
and set-off*’, add ,— 

‘TJnabsorbed terminal allowance—carried forward and set off.—^Un¬ 
like the unabsorbed depreciation, the unahsnrbed terminal allowance under 
section 32(1) (m) can be carried forward and set-oS as business loss 
under section 72(1) against business profits of subsequent years [CIT v 
American Export Isbrandtsen Lines Ltd., (1985) 156 ITR 360 (Cal)].”. 

Page 1975: section 72: 

At the end of the paragraph titled "Decision-making authority", add ,— 

“The principle laid down in CIT v Manmohan Das [(1966) 59 ITR 699 
(SC)] has been applied in Addl. CIT v Central Bank of India [(1986) 159 
ITR 756, 769 (Bom)].”. 

Page 1981: section 72A: 

For serial No. 5 of the Notification No. S. O. 710(E), dated 11th Octo¬ 
ber, 1977, the following serial No. 5 was substituted by Notification No. 
S.O. 471(E), dated 2nd July, 1982:— 

“5. Member (Legislation), Central Board of Direct Taxes, Ex-officio 
Additional Secretary, Departmental of Revenue, Ministry of Finance, Gov¬ 
ernment of India.”. 

For the above serial No. 5, the following serial No. 5 has been sub¬ 
stituted by Notification No. S. O. 154(E), dated 2nd March, 1983:— 

“5. Member (Revenue and Audit), Central Board of Direct Taxes, Ex- 
officio Additional Secretary, Department of Revenue, Ministry of Finance, 
Government of India.”. 

Page 1986: section 72A: 

Before the text of section 73, add ,— 

'Objective of enactment of section 72A.^—From the Budget speech of 
the Finance Minister, the Notes on Clauses of the Finance (No. 2) Bill of 
1977 and the Memorandum explaining the provisions of the said Bill it 
will appear clear that sickness among industrial undertakings was regarded 
as a matter of grave national concern inasmuch as closure of any sizable 
manufacturing unit in any industry entailed social costs in tenns of loss of 
production and unemployment as also waste of valuable capital assets, and 
experience had shown &ait taking over of such side units 1^ Government 
was not always a satisfactory or economical solution; it was fdt that a 
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more effective method would be to facilitate amalgamation of sick indus¬ 
trial units with sound ones by providing incentives and removing impedi¬ 
ments in the way of such amalgamation which would not merely relieve the 
Government of uneconomical burden of taking over and running sick units 
but save the Government from social costs in terms of loss of production 
and unemployment. With such objective in view, in order to facilitate the 
merger of sick industrial imits with sound ones and as and by way of 
offering an incentive in that behalf, section 72A was introduced in the 
1961 Act, whereunder, by a deeming fiction, the accumulated loss or un- 
or, as the case may be, allowance for depreciation of the amalgamated corn- 
absorbed depreciation of the amalgamating company is treated to be a loss 
pany in the previous year in which the amalgamation was effected; but the 
amalgamated company, although a successor-in-interest, would be entitled 
to carry forward and set off the accumulated loss and unabsorbed deprecia¬ 
tion of the amalgamating company only where the amalgamating company 
was not, immediately before such amalgamation, financially viable and the 
amalgamation was in public interest \CIT v Mahindra <6 Mahindra Ltd., 
(1983) 144 ITR 225, 239-240 (SC)]. 

Elssential conditions for attracting section 72A.—Section 72A of the 
Income-tax Act, 1961, requires two conditions to be fulfilled, namely, that 
the amalgamating company was not immediately, before the amalgamation, 
financially viable and that the amalgamation was in public interest. The 
financial viability of a company has to be judged having regard to its profit¬ 
ability, its profit and loss account, balance-sheet and other relevant factors. 
The Central Government in pursuance of the provisions of section 72A 
have issued guidelines on February 2, 1978. The said guidelines, inter alia, 
provide that the declaration under section 72A would be given if the- 
amalgamating company employed at least 100 workmen or if the fair 
market value of the fixed assets (excluding land) as on the date of amal¬ 
gamation was not less than Rs. 50 lakhs. However, these general criteria 
can be relaxed if the sick industrial unit is engaged in the manufacture of 
mass consumption goods, etc., or it is located in a rural or backward area, 
etc. [Atlas Cycle Industries Ltd. v Union of India, (1983) 141 ITR 168, 
172-173 (Del)]. 

In making a declaration under section 72A(1), the Central Government 
has to apply his mind and consider the recommendation of the specified 
authority as well as other materials on record and should also give reason¬ 
able opportunity of being heard to the company filing the application under 
section 72A(3) [Indian Metals and Ferro Alloys Ltd. v Specified Authority, 
(1984) 149 ITR 418 (Ori)]. 

Finaiicial viability-T^oimotation of.—^The expression 'financial non¬ 
viability’ has not been defined in the 1961 Act but the Finance Minister’s 
speech, die Notes on Clauses of the Bill and the Memorandum explaining 
the provisions thereof make it clear that the financial, non-viability of an 
undertaking has been equated with the ‘sickness’ of such undertaking and 
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obviously in the context of its revival by a sound undertaking the sickness 
must be of a temporary character and not any basic or permanent sideness. 
An undertaking which is basically or potentially non-viable will ordinarily 
be incapable of revival and would face a closure; in other words, the finan¬ 
cial non-viability spoken of by the section must refer to sickness brought 
about by temporary adverse financial circumstances that disables the unit 
to stand and work on its own. This is also made clear by the provision 
contained in clause (a) of sub-section (1) of section 72A which states 
that the financial non-viability of the amalgamating company has' to be 
judged by reference to ‘its liabilities, losses and other relevant factors’. 

Moreover, since the expression is occurring in a taxing statute in the con¬ 
text of amalgamation of companies it will have to be understood in its 
popular sense, that is to say, the sense or meaning that is attributed to 
it by men of business, trade or commerce and by persons or institutions 
interested in or dealing with companies [C/7 v Mahindra & Mahindra Ltd,, 
(1983) 144 ITR 225, 240 (SC)]. 

Specified authority—^how to function?—Whenever a decision-making 
function was entrusted to the subjective satisfaction of a statutory func¬ 
tionary, there was an implicit obligation to apply his mind to pertinent and 
proximate matters only, eschewing the irrelevant and the remote. If his 
action or decision was perverse or was such that no reasonable body of 
persons, properly informed, could come to or had been arrived at by the 
authority misdirecting itself by adopting a wrong approach or having been 
influenced by irrelevant or extraneous matters the court would be justified 
in interfering with the decision [C/7 v Mahindra & Mahindra Ltd., (1983) 
144 ITR 225, 237 (SC)]. In that case, die order of the specified authority 
was quashed as it was influenced by irrelevant and extraneous material. 

Public interest—^meaning of.—^In the absence of any special definition 
of the expression ‘public interest’ in section 72A, one ought to adopt the 
usually accepted meaning of the said expression. The expressions ‘public 
interest* and ‘public purpose’ are not generally capable of a precise defini¬ 
tion and they have no rigid meaning. The meaning of these expressions 
ought to be taken from die colour of the statute in which th^ occur nnd 
the concept varying with the time and state of society and its needs. The 
point to be determined in each case is whether flie said purpose or interest 
would be in the general interest of the community as dis tinguish ed from 
die private interests of an indMdual. In other words, the same shoifld be 
useful to the public. It is, however, not necessary that such a measure would 
be for the benefit of the whole community but it must be for a considerable 
number [Dumans Agro Industries Ltd, v Secretary, (1983) 144 ITR 94, 
1(K2 (Ctd)]. In that case, the amalgamating company was manufacturing 
cigarettes udiich was not an essenttal mass consumption. Therefore, it was 
hcAd that test of ‘public intermt* was not met. 
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Departmental circular.—-The following departmental circular ia rele¬ 
vant to section .72A:— 

‘Section 72A(2)(h) of the l.T. Act, 1961— Need for certificate from 
specified authority in respect of adequacy of steps taken for rehabilitation 
or revival of the business of amalgamating Co.—Clarification regarding.— 
In cases where the Central Government issues under section 72A(1), a 
declaration that the amalgamation of a company (which was not financially 
viable by reason of its liabilities, losses, etc.) with another company, has 
been in the public interest, the accumulated losses and the unabsorbed de- 
preciation of the amalgamating company for the year in which the amal¬ 
gamation was effected and the amalgamated company is allowed to set off 
and carry forward such loss, etc., accordingly. Such set-off and carry forward 
of loss, etc., is subject to the condition under section 72A(2) (ii) that “the 
amalgamated company furnishes, along with its return of income for the 
said assessment year, a certificate from the specified authority to the effect 
that adequate steps have been taken by that company for the rehabilitation 
or revival of the business of the amalgamating company”. 

2. A doubt has been raised as to whether the certificate from the speci¬ 
fied authority under section 72A(2)(i7) is required only once for the 
year in which the amalgamation has taken place or for every year in 
which the benefit under section 72A is claimed. 

3. The issue has been examined and the Board have been advised 
that section 72A(2) of the Act provides that the accumulated loss shall 
not be set off or carried forward and the unabsorbed depreciation shall not 
be allowed in the assessment of the amalgamated company unless the two 
conditions specified therein are fulfilled. On a perusal of the two condi¬ 
tions, it would appear that the certificate from the specified authority 
should be required not only for the year of amalgamation but also for 
the sul^equent years. Such certificates would be necessary for all the years 
during which the revival scheme is implemented. The certificate will also 
be required for all the assessment years in which the carry forward and 
set-off of unabsorbed loss, of the amalgamating company is claimed by the 
amalg amated company. There is nothing in sub-section (2) of section 72A 
to indicate that the benefit of that section can be claimed only once, for 
the year of amalgamation.’ [Circular No. 350, dated September 29, 1982.]”. 

Page 1988: section 73: 

Before the paragraph titled “Speculation transaction’*, add ,— 

**Section 73 fmrtiier amended. —^The Explanation occurring at the end oi 
section 73 has been mnended by the Finance Act, 1987 (11 of 1987), 
with effect from 1st April, 1988. The amendment is consequential to the 
omission, by that Act, of section 109.”. 

Page 1992: section 73: 

Before the paragraph titled “Burden of proof*, add ,— 



6316 


mCOMB-TAX LAW, VOL. 7 [s. 74 


^'Qaestion of fiict.—^The question whether loss suffered was speculative or 
non-speculative one is, ordinarily, a question of fact [Basanta Mol TUiA 
Ram V CIT, (1985) 154 ITR 300 (Punj)].”. 

Page 1993: section 73: 

After line 25 from top, add ,— 

“However, in CIT v Nirmal Kumar & Co [(1986) 161 ITR 413 (Cal)], 
loss was suffered by the assessee in speculative transactions in PDOs and 
brokerage incoiffe was earned in those transactions. Both these transactions 
were held to be inter-linked and the speculation loss was held to be eligible 
for set off against brokerage income.”. 

Page 1995: section 74: 

At the end of the paragraphs titled “Subsequent amendments”, add ,— 

“The Finance Act, 1986 (23 of 1986), has amended the proviso to sec¬ 
tion 74(1) (a), with effect from 1st April, 1987. The scope and effect of 
such amendment have been elaborated in the following portion of the depart¬ 
mental circular No. 461, dated 9th July, 1986, as under:— 

‘24.1 Carry forward of long-term capital loss .—^As per the proviso to 
section 74(1) (a) of the Income-tax Act, where the net result of the com¬ 
putation under the head “Capital gains” is a loss in respect of any assess¬ 
ment year, the net loss relating to long-term capital assets in the case of 
assessees other than companies is not allowed to be carried forward unless 
it exceeds Rs. 5,000. Since the limit of initial deduction in respect of long¬ 
term capital gains has been raised from Rs. 5,000 to Rs. 10,000 as a conse¬ 
quential amendment, the limit under the proviso to section 74(1) (a) of 
the Income-tax Act has also been raised to Rs. 10,000. 

24.2 The amendment will apply in relation to the assessment year 1987- 
88 and subsequent years.’. 

By the Finance Act, 1987 (11 of 1987), a new section 74 has been 
substituted, with effect from 1st April, 1988. For the scope and effect of 
the so-substituted section 74, as also of the other allied amendments, refer¬ 
ence may be made to paragraphs 13.1 to 13.5 of the departmental circular 
No. 495, dated 22nd September, 1987, which have been reproduced at 
pages 6308 to 6309, ante.”. 

Pi^e 1996: section 74: 

At the end of the paragraphs titled “Short-term capital loss” as also 
“Long-term capital loss”, add,-— 

“The above state of law is operative up to assessment year 1987-88. For 
and from assessment year 1988-89, the amendments made by the Finance 
Act, 1987, are apposite.”. 

Pages 1996-lWli section 74: 

At the end of the paragraphs titled “When loss is smalt—Rs. 5,000 or 
less-4*roviso”, add,— 
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**In the above proviso, Rs. 10,000 were substituted for Rs. 5,000, for 
assessment year 1987-88. 

For and from assessment year 1988-89, no such provisions are operative 
as a result of the substitution of section 74 by the Finance Act, 1987 
(11 of 1987), with effect from 1st April, 1988. 

Loss midCT the head ^Capital gains* relating to assessment year 1961-62 
(NT earlier years*—Loss under the head ‘Capital gains* sustained by an 
assessee in any previous year relevant to assessment year 1961-62 or earlier 
years is ehgible for carry forward and set off under the provisions of 
section 74(1) (6) against ‘Capital gains’ for assessment year 1962-63 
onwards, notwithstanding the wording of section 80 of the 1961 Act [CIT v 
Behari Lai Ram Charon Ltd.^ (1987) 166 ITR 157 (SC)]. This is so- 
because section 80 does not apply to a loss under the head ‘Capital gains* 
carried forward under section 24 (2B) of the 1922 Act for set off under 
section 74(1) (6) of the 1961 Act {Addl. CIT v Central Bank of india^ 
(1986) 159 ITR 756 (Bom)].”. 

Pnge 1997: section 74: 

At the end of the page, add ,— 

“The above state of law is operative upto and including assessment year 
1987-88.**. 

Page 2002: section 74A: 

Before the text of section 75, add ,— 

^^Legislative amendments.—^By the Finance Act, 1986 (23 of 1986), sub¬ 
sections (1) and (2) of section 74A have been omitted and sub-section 
(3) of section 74A has been amended, with effect from 1st April, 1987. 

The scope and effect of these amendments have been elaborated in the 
following portion of the departmental circular No. 461, dated 9th July, 
1986, as under:— 

‘(x/v) Modification of the provisions relating to losses from certain 
specified sources falling under the head "Income from other sources’*. —32.1 
As mentioned above, winnings from lotteries, crossword puzzles, races in¬ 
cluding horse races, card games, other games or from gambling or betting, 
is chargeable to tax under the head “Income from other sources**. Section 
74A(1) pro^ddes that the losses from the aforesaid sources will be allowed 
to be set off only against income from the same source and the losses not 
so set off relating to these sources incurred during a year are not allowed' 
to be carried forward for set off against any income of a subsequent year. 
Under the provisions of section 74A(3) of the Act, however, losses arising 
from the pctivity of owning or maintaining race horses for running in horse 
races are entitled to be carried forward and set off against the income ftom- 
the source including horse races, in a subsequent year. The benefit of cany 
forward and set off of sudi losses is allowed for four assessment years next 
following the assessment year for which the loss was first computed. In 
view of the insertion of a new section IISBB in the Act levying a flat 

cap: it v-7—^28 
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rate of tax on winflings from lotteries, crossword puzzles, races including 
horse races, etc., sub-sections (1) and (2) of section 74A of the Act have 
been deleted. Sub-section (3) has been amended to provide that in the 
case of a taxpayer, being the owner of horses maintained by him for run¬ 
ning in horse races, the amount of loss incurred in the activity of owning 
or maintaining such race horses in any assessment year shall not be set off 
against income, if any, from any other source and shall be allowed to be 
carried forward to the four assessment years next following the assessment 
year for which such loss was first computed for being set off against income, 
if any, from the same activity. 

32,2 These amendments will apply in relation to the assessment year 
1987-88 and subsequent years.’.”. 

Page 2002: section 75: 

At the end of the paragraph titled ^‘Legislative canendments'*, add ,— 

“The amendment made in section 75 by the Finance Act, 1987 (11 of 
j 1987), is consequential to the substitution, by that Act, of section 74, with 
-effect from 1st April, 1988.”. 

Page 2003: section 75: 

At the end of the page, add ,— 

“The decision of the Allahabad High Court in CIT v Mangiram Gopi 
•Chand [(1978) 111 ITR 807 (All)] has been overruled by the Supreme 
Court in CIT v Shah Sadiq & Sons ((1987) 166 ITR 102 (SC)], where 
it has been held that section 75(2) of the 1961 Act deals with a different 
scheme of carrying forward of loss in the case of a registered firm but it 
does not speak of any accrued right. It does not destroy, either by express 
words or by necessary implication, the vested right given to an assessee, 
e.g., a registered firm, under section 24(2) of the 1922 Act. Neither clause 
(6) nor any other clause of section 297(2) of the 1961 Act indicates a 
•cmitrary intention of the Legislature regar^ng any vested rights of the 
assessee under the 1922 Act. On the contrary, section 6(c) of the General 
Clauses Act, 1897, indicates, that the vested rights should be preserved. 

In that case, the respondent, a registered firm, had incurred speculation 
losses for the assessment years 1960-61 and 1961-62. For the assessment 
year 1962-63, it made speculation profits. It was held that the right of the 
respondent under section 24(2) of the 1922 Act to carry forward and set 
off speculation losses of the assessment years 1960-61 and 1961-62 was an 
accrued right and a vested right. Such a right could have been taken away 
-e}q)ressly or by necessary implication. This had not been done either by 
section 75 of by section 297 of the 1961 Act. That vested right was pre¬ 
served by section 6(c) of the General Clauses Act, 1897. Therefore, the 
respondent was entitled to set off such speculation losses against speculation 
profits for assessment year 1962-63.”. 
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Page 2006: section 77: 

At the end of line 22 from top, add ,—^“In CIT v Dharamchand Jalan 
1(1983) 140 ITR 972 (Bom)J, it has b^n held that the assessee was 
entitled to adjust his share of loss sustained in an unregistered firm in which 
he was a partner against the profits made by him in the other business 
carried on by him indivlduUy/’. 

Page 20<^: section 77: 

At the end of the paragraph titled ^"Legislative amendments’' add ,— 

“The amendment of section 77 by the Finance Act, 1987 (11 of 1987), 
is consequential to the substitution, by that Act, of section 74, with effect 
from 1st April, 1988.”. 

Page 2007: section 77: 

On the subject “Share of loss in unregistered firms—Partner not entitled 
to set off, etc.", reference may be made to Todi Paharmal v CIT, (1987) 
163 ITR 540 (Raj). 

Page 2012: section 78(1): 

After line 3 from top, add ,— 

‘^Section 78(1) does not cover unabsorbed depreciation—^it is confined to 
vnabsoibed business loss only.—^The operation of the provisions of section 
78(1) must be restricted to the unabsorbed business loss. The operation 
of that section 78(1) cannot be extended to unabsorbed depreciation. There¬ 
fore, the unabsorbed depreciation of a registered firm apportioned to a 
deceased partner, which could not be wholly set off in the assessment of 
the deceased partner, could be carried forward and set off in the assessment 
of the firm for subsequent years. The ban of section 78(1) does not operate 
In such circumstances \C1T v Nagpur Gas and Domestic Appliances, (1984) 
147 ITR 440 (Bom)].” 

Page 2013: section 78(2): 

At the end of the paragraphs titled “Carry forward md set off of losses 
in case of succession—section 78(2)”, add ,— 

“The decision in ar v Smt. Saroj Agarwal [(1972) 83 ITR 875 (All)] 
has been revcxsed, on facts, by the Supreme Court in Saroj Aggarwal v CIT 
((1985) 156 ITR 497 (SC)]. In that case, the business originally carried 
on by the firm was a family concern of the partners who were brothers 
living in the same hou^. The new firm was constituted with one brother’s 
widow and the adopted son with necessary adjmtment in the shares ot the 
parties. The new partnership deed was executed within four days of the 
death of one brother and after the adoption of a son of other toother. It 
was held the Supreme Court that in those few days, no business could 
possib^ be carried on as ttey were days of mourning in the family accord¬ 
ing to the somal and religious customs. Though there was im term in tim 
original partnecslup deed that the heirs of a deceased partner would be 
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takoi in as partner in the new firm, it was possible to infer from the conduct 
of the parties and the constitutimi of the firms that there was a binding 
obligation on the other partners to take the deceased partaer*s wife or 
heirs as partner or partners and there was a right of the deceased partner's 
wife or heirs to join the new firm. Though there was no formal deed for 
four days, there was no vacuu m in the succession. The facts of the instant 
case stood on the same footing as the facts in CIT v Bid Manben [(I960) 
38 ITR 80 (Bom)]. In that view of the matter, the appellant, widow of 
the deceased partner, was held entitled to the set off of the deceased’s share 
of speculation loss brought forward from earlier years against the shares of 
speculation profits of the appellant and her minor son for the assessment 
year 1962-63. 

In a case decided earlier to the above Supreme Court decision and re¬ 
ported as Smt. S. Parvaihammal v CIT [(1987) 163 ITR 161 (Mad)], a 
firm constituted by two partners was dissolved on the death of one of the 
partners. A new &m was constituted by the surviving partner and widow 
of the deceased partner. It was held that in such circumstances there was 
no succession by inheritance to the business of the deceased partner so as 
to entitle the widow of the deceased partner to carry forward and set off 
of loss of the deceased partner. 

Inheritance—implication iff,—The term ’inheritance’, in section 78(2), 
must mean only a transmission of the assets and liabilities of one person 
to another bV the personal law applicable toihem and not m any other mode 
of transfer known to law. Thus, there is involved no inheritance in case of 
amalgamation of two companies [Hindustm Aeronautics Ltd. v C/7, (1984) 
149 ITR 795 (Kam)].”. 

Page 2015: section 79: 

For lines 29-34 from top, substitute ,—^‘Thc word ‘unless* according to 
grammatical meaning is equivalent to ‘if not’ and this word followed the 
disjunctive ‘or’ occurring between clauses (a) and (6) clearly on gramma¬ 
tical interpretation goes to show that clauses (a) and (b) are to be applied 
disjunctively and if either of these clauses is satisfied, the ban created by 
section 79 cannot apply [C/7 v Shri Subhlaxad Mills Ltd., (1983) 145 
ITR 863, 878 (Guj)]. In other words, contfitions (a) and (6) of section 
79 are cumulative in effect and unless both conditions are satisfied, the 
Revenue cannot deprive the assessee of the benefit of section 72 [C/7 v 
Saravambhava Mills Pvt. Ud., (1983) 143 TTR S56, 862 (Mad)].”. 

Page 2015: section 79: 

At the end of the page, add ,— 

*K)pention of sectimi 79.—Section 79 shall operate oidy where the diange 
in the shareholding has takmi {dace in any previous year rrievant to assess^ 
ment year 1962-63 or any subsequent assessment year. Therefore, where the 
change in the shareholdui^ has taken place in any previous year relevant to 
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assessmEnt year 1961-62 or any earlier assessment year, the basic reqiure- 
znent of section 79 cannot be said to be satisfied [C/T v Hindustan Export 
<& Import Corpn. Pvt. Ltd., (1983) 139 ITR 691 (Bom); CIT v Acme 
Thread Co. P. Ltd., (1983) 36 CTR (Bom) 396].”. 

Page 2016: section 80: 

At the end of the paragraph titled ^Legislative amendment*, add,-- 

‘‘The Taxation Laws (Amendment) Act, 1984 (67 of 1984), has amended 
section 80, with effect from 1st April, 1985. 

The scope and effect of such amendment have been elaborated in the 
following portion of the departmental circiilar No. 397, dated 16th October, 
1984, as under:— 

"Submission of return for losses—section 80.—14.1 Under the existing 
provisions of section 80 of the Income-tax Act relating to submisMon of 
return for losses, no loss is allowed to be carried forward and set off under 
section 72(1), 73(2), 74(1) or 74A(3) unless such loss has been deter¬ 
mined in pursuance of a return filed wtder secUon 139 of the Act. 

14.2 The Amending Act has amended section 80 of the Income-tax Act 
to provide that such loss shall not be allowed to be carried forward and 
set off unless such loss is determined in pursuance of a return filed within 
the time allowed under section 139(1) for furnishing a voluntary return 
of income or within such further tune as may be allowed by the Income- 
tax Officer. 

14.3 The amendment takes effect from 1st April, 1985, and will, 
accordingly, apply in relation to any loss for the assessment year 1985-86 
and subsequent years.*. 

The amendment of section 80 by the Finance Act, 1987 (11 of 1987), 
is consequential to the substitution, by that Act, of section 74, with effect 
from 1st April, 1988. 

For aid inns assessment yew 1985-86, detcmiinatioii and cany fiHrwaid of 
loss in case oi bdated returns not mandatory.—As a result of the amendment 
of section sb by the Taxation Laws (Amendment) Act, 1984 (67 of 
1984), with ^ect from 1st April, 1985, the determination and cany forward 
of loss in case of a belated return is not mandatory. A belated return, in 
this contact, is a return which is not furnished within the time allowed 
under section 139(1) or within such furthw tupe as may be allowed by 
the Income-tax Qflficer.**. 

Fi^{e 2017: soelion 80: 

in Hne 18 from top, aRer “101 TTR 740 (Pat)^ odd ,—Shri Pancha- 
ganga Sahakari Sakhar Karkhana Ltd. v C/7, (1979) 119 ITR 590 (Bom)*’ 
[on the subject "DetmrUnadon and carry forward of lo^es in case of be¬ 
lated refunu**]. 
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Page 2017: section 80: 

The paragraph titled ‘"No appeal if the ITO does not determine loss on 
a belated return" may be read with reference to the paragraph titled ‘‘Be-^ 
latcd loss return not considered by ITO—appeal lies" at pages 4218-4219 
of Vol. 5. 

Page 2018: section 80: 

In line 13 from bottom, after “114 ITR 687 (AP)”, add,— Co-opera¬ 
tive Marketing Society Ltd. v C/T, (1983) 143 ITR 95 (MP); CIT v 
Nagpur Steel & Alloys (P.) Ltd., (1987) Tax LR 731 j[Cal)” [holding that 
even under the 1961 Act the determination and carry forward of losses is 
mandatory in case of belated returns]. 

Page 2031: section 85A (Old): 

For computation of average rate of tax for the purposes of section 85A, 
reference may be made to Birla Bombay Pr. Ltd. v CIT, (1980) 121 ITR 
142 fBom); CIT v Braithwaite & Co., (1986) 159 ITR 772 (Bom). 

Page 2041: section 80A: 

At the end of the paragraph titled ‘‘Legislative amendments", add ,— 

“The amendments made in section 80A by the Finance Act, 1983 (11 of 
1983), by the Finance Act, 1985 (32 of 1985), and the Finance Act, 1986 
(23 of 1986), are of consequential nature.”. 

Page 2041: section 80A: 

In hnes 18-19 from top, after “118 ITR 243, 259 (SC)”, odd,—“; Beca 
Engineering Co. Ltd. v CIT, (1984) 148 ITR 478 (Punj); CIT v Bengd 
Assam Steamship Co. Ltd., (1985) 155 ITR 26 (Cal); Orient Pap^ Mills 
Ltd. v CIT, (1986) 158 ITR 695 (Cal); G. Atherton & Co. v CIT, (1987) 
165 ITR 527 (Cal); CIT v Madras Motor (P.) Ltd., (1984) 150 ITR 15D 
(Mad); CIT v Mercantile Bank Ltd., (1987) Taxation 85(3)-258 (Bom); 
CIT V Jupiter General Insurance Co., (1987) 63 CTR (Bom) 72” [hold¬ 
ing that where the gross total income of an assessee is a minus figure, i.e.^ 
loss, the assessee is not entitled to deduction under Chapter VIA]. 

But, where there is positive income, the assessee is entitled to the deduc¬ 
tion concerned \Beco Engg. Co. Ltd. v CIT, (1984) Taxation 75(1 )-20 
(Pimj)J. 

Pages 2042-2043: section 80A: 

At the end of the paragraph titled ‘‘Deductions under Chapter VI~A are 
of quite a Afferent type from Incomes exempt under Chapter IIP*, add ,— 
“Also see, CIT v Sundaran Clayton Ltd., (1983) 140 ITR 235 (Mad); 
Siemens India Ltd. v ITO, (1983) 143 ITR 120 (Bom); OT v 7. K. 
Synthetics Ltd., (1983) 143 ITR 396 (All); CIT v /ndimi Detonators Ltd., 
(1983) 143 ITR 547 (AP);.C/r v Hindustan Teleprinters Ltd., SLP (Ovil) 
No. 5648 of 1981: (1983) 144 ITR (St.) 12; CIT v Sundaram IndustHes 
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Pr. Ltd., (1985) 151 ITR 769 (Mad); CIT v Madras Auto Service Pr. 
Ltd., (1985) 156 ITR 828 (Mad); CIT v Gramophone Co. of India Ltd., 
(1986) 162 ITR 725 (Cal); CIT v Peico Electronics A Electricals, (1987) 
166 ITR 299 (Cal); CIT v Travancore Electro Chemical Industries Ltd., 
(1987) 167 ITR 359 (Ker).” 

Page 2046: section 80AA: 

At the end of the last line, add, —^“Also see, CIT v Echen Investment 
P. Ltd., SLP (CivU) No. 11400 of 1981: (1984) 146 ITR (St.) 184 
(SC).”. 

Page 2047: section 80AA: 

After line 8 from top, add ,— 

“The Supreme Court decision in Cloth Traders P. Ltd. v Addl. CIT 
1(1979) 118 ITR 243 (SC)] has been overmled by a larger Bench of the 
Supreme Court in Distributors (Baroda) P. Ltd. v Union of India [(1985) 
155 ITR 120 (SC)], where it has been held that so far as section 80M is. 
concerned, the deduction required to be allowed imder that provision has 
to be calculated with referenp to the amount of dividend computed in 
accordance with the provisions of the Act and forming part of the gross 
total income and not with reference to the full amount of dividend received 
by the assessee. Section 80AA, in its retrospective operation, is merely 
declaratory of the law as it always was since April 1, 1968, and no com-> 
plaint can be validly made against the retrospective operation of the section 
on the ground that it enhances the tax burden of the assessee and, therefore, 
infringes the fundamental right of the assessee under article 19(1) (g) of 
the Constitution of India [Distributors [Baroda) P. Ltd. v Union of India, 
(1985) 155 ITR 120, 137-138, 142 (SC)]. This Supreme Court Ruling 
[155 ITR 120 (SC)] has been followed in ClT'^v Madras Motor and 
General Irtsurance Co. Ltd., (1986) 159 ITR 601 (Mad); CIT v United 
India Fire and General Insurance Co. Ltd., (1986) 161 ITR 295 (Cal); 
Shekhavati Investments & General Traders Ltd. v CIT, (1987) 167 ITR 
116 (Raj); CIT v United India Insurance Co. Ltd., (1987) 64 CTR (Mad) 
293. 

In the following cases, the provisions of section 80AA have been held 
applicable retrospectively for and from assessment year 1968-69:— 

(1) Addl. CIT v Madan Mohan Loll Shri Ram P. Ltd., (1985) 153 
ITR 134 (Del). 

(2) CIT v All India Films Corporation Ltd., (1986) 159 HR 213 
(Del). 

(3) CIT V Shri Digvijay Cement Co. Ltd., (1986) 159 ITR 253 (Guj). 

(4) CIT V Natiorud Insurance Co. Ltd., (1986) 159 ITR 314 (Cal). 

(5) Calcutta Discount Co. Ltd. v CIT, (1986) 161 ITR 301 (CM). 

(6) CIT V Supreme Credit Corporation (P.) Ltd., (1986) 162 HR 
880 (Cd). 
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In Pilani Investment Corporation Ltd. v CIT [(1987) 165 ITR 138 
(Cal)], it has been held that the Supreme D>urt in Dhtribuiors {Baroda) 
(P.) Ltd. V VnUin of India [(1985) 155 ITR 120 (SC)] has pronounced 
on the interpretation of section SOM of the 1961 Act only and not on the 
earlier section 85A of the 1961 Act. The Supreme Court (hd not pronounce 
whether the views expressed earlier on the earlier section 85A were in¬ 
correct. Therefore, the deduction under section 85A was allowable with 
reference to the gross dividend Income and not net dividend income. Also 
see, Addl. CIT v Madan Mohan Lall Shri Ram P. Ltd., (1985) 153 ITR 
134 (Del). 

In view of the above Supreme Court Ruling [155 ITR 120 (SC)], the 
following decisions are no more good law on the point;— 

(1) CIT V Motor &. General Insurance Co. Ltd., (1983) 140 ITR 451 
(Mad). 

(2) CIT V Bhagat Ram Charat Ram P. Ltd., (1986) 157 ITR 199 
(Del). 

(3) CIT V Binny & Co., (1986) 159 ITR 303 (Mad).”. 

Page 2051: section 80AB: 

After serial No. 18, add, — 

"19. CIT V Motor and General Insurance Co. Ltd., (1983) 140 ITR 
451 (Mad) [ss. 85 and 85A, replaced by ss. 80K and 80M]. 

20. CIT V Late Rani Meyyammai Achi, (1984) 146 ITR 121 (Mad) 
[s. 80L]. 

21. CIT V Jayashree Charity Trust, (1986) 159 ITR 286 (Cal) 
[s. 80K]. 

22. CIT V Madras Motor and Genertd Insurance Co. Ltd., (11^86) 
159 ITR 601 (Mad) [s. 80K]. 

23. Addl. CIT v Central Bank of India, (1986) 159 ITR 756 (Bom) 
[ss. 85, 99 and 101, replaced by ss. 80K and 80M]. 

24. Addl. CIT v Seth Vineet Virmani, (1982) 29 CTR (Del) 230 
[s. 85, repealed by s. 80K]. 

25. CIT V K. S. Narayanan, (1986) 159 ITR 618 (Mad) [s. 80K]. 

26. CIT V United India Insttrmce Co. Ltd., (1987) 64 CTO (Mad) 
293 [s. 80K]. 

But in CIT V Escorts Ltd [(1987) 59 CTO (Del) 284], it has been held 
that deduction under the then section 80-1 was admissible, even for assess¬ 
ment years 1971-72 and 1972-73 not in respect of the whole of income 
■derived by the assessee from the priority industry but in respect of the 
inoonm computed aftor making the deduction provided in the Act. I^milarly, 
jn CIT V MarkeHng Research Corporation [U987) 61 CTO (Del) 204], 
Ifee deducticm under section 8(M> has been Iwld to be computed, even for 
aaMUMMat year 1968-69, not cm the basis of gross inccnne but on the basis 
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Page 2051: sectitm 80AB: 

Before the text of section SOB, addy — 

*l>qMurtniental ciicidar.—^The following departmental circular is relevant 
to section 80AB:— 

‘‘Section SOAfAf of the Income-tax Act, 1961 —AmowU of deduction — 
Regarding .—^Reference is invited to the judgment of tlm Supreme Court 
in the case of Cloth Traders (1979) 118 ITR 243, where it was observed 
that the amount of deduction under section 80MM should be worked out 
with reference to gross income. Section 80AB, inserted by the Finance 
(No. 2) Act, 1980, provides that the deduction under section 80MM should 
be worked out with reference to net income. Section 80AB has. been made 
effective from 1st April, 1981, and not retrospectively. It is, therefore, 
clarified that the judgment of the Supreme Court applies to assessments up 
to and inclusive of assessment year 1980-81.* [Circular No. 341, dated 10th 
May, 1982.]”. 

Page 2053: section 80B(5): 

At the end of the paragraphs titled “Gross total income*', add, —^“[see, 
Cambay Electric Supply Industrial Co. Ltd. v CIT, (1978) 113 HR 84 
(SC); CIT V Madras Motors (P.) Ltd, (1984) 150 ITR 150 (Mad); CIT v 
Bengal Assam Steamship Co. Ltd., (1985) 155 ITR 26 (Cal); Distributors 
(Baroda) P. Ltd. v Union of India, (1985) 155 ITR 120 (SC); CIT v 
Empire Jute Co. Ltd., (1986) 161 ITR 556 (Cal); CIT v Escorts Ltd., 
(1987) 59 CTR (Del) 284].”. 

Pi^e 2064: section 80C: 

Before the paragraph titled “Relevant rule**, add ,— 

“Xm. The Finance Act, 1983.—Section 80C has been amended by the 
Finance Act, 1983 (11 of 1983), with effect from 1st April, 1984, i.e., for 
and from assessment year 1984-85. 

The scope and effect of these amendments have been elaborated in para¬ 
graphs 38.1 to 38.5 of the departmental circular No. 372, dated 8th 
December, 1983, which have been reproduced at pages xcv-xcvii of Vol. 4. 

XIV. The Taxation Laws (Amendment) Act, 1984.—^By this Act, sec¬ 
tion 80C(2)(g), with retrospective effect from 1st April, 1971, and section 
80C(2)(h), with retrospective effect from 1st April, 1983, have been 
amended. 

The amendments made in section 80C(2)(g) and section 8(K^(2)(h) 
clarify that the deduction under the respective section is to be allowed only 
in the case of such associations of persons as consists of husband and wife 
governed by the system of community of property in force in the Union 
territories of Dadra and Nagar Haveli and Goa, Daman and Diu, and not 
to associations of persons gmieraUy. 

XV. The Finance Act, 1987.—This Act has substituted a new clause (h) 
in section 80C(2), has amended section 80C(4) and has inserted sub-sec- 
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tions (7) and (8) at the end of section 80C, all with effect from the 1st 
April, 1988. 

The scope and effect of all these amendments have been elaborated in 
the following portion of the departmental circular No. 495, dated 22nd 
September, 1987, as under:— 

‘Modification of the provisions relating to deduction in respect of certain 
payments. —^29.1 With a view to providing an incentive for construction 
and purchase of new residential houses, the provisions of section 80C have 
been amended on the following lines:— 

(/) subject to overall qualifying limit of Rs. 40,000, a deduction 
will be allowed in respect of any payment made towards the cost 
of any new residential property, construction of which is com¬ 
pleted after 31-3-1987; 

(ii) the qualifying amount in this mode of payment will be limited 
t5 an amount of Rs. 10,000; 

(iii) the payment towards cost will include:— 

(a) any instalment or part payment made under a self-financing 
or any other scheme of any development authority, housing 
board or any authority engaged in the construction and 
sale of residential accommodation on ownership basis; 

(b) any instalment or part payment of the amount due to any 
company or a co-operative society of which the assessee 
is a shareholder or member towards the cost of the house 
property allotted to him; 

(c) any repayment of loans borrowed by taxpayer from the 
Government or any Bank or Life Insurance Corporation 
of India and certain categories of public companies co¬ 
operative societies £|nd institutions engaged in the business 
of providing long-term finance for construction or purchase 
of houses in India; 

(d) any repayment of loan buirowed from tlie employer if the 
employer happens to be a public company, or a public 
sector company as per definition newly inserted by the 
Finance Act, 1987 [section 2(36A)]; 

(e) stamp duty, registration fee and other expenses incurred 
for the purpose of the purchase of house, etc. 

(iv) the following payments, however, not qualify for deduction:— 

(a) cost of share or initial deposit for the cost of land (except 
where the consideration for the purchase of house property 
is a composite amount and the cost of land cannot be 
separately ascertained) or the cost of any addition or 
alteration; 

(b) any expenditure in respect of which a deduction is allow¬ 
able under section 24; 

(v) a for any reason, any instalment or part payment made in 
advance in respect of which deduction has been daim^ is 



s. 80c] 


DEDUCTION IN KESPECT OF LIP, ETC. 


6327 


refunded, the deduction already allowed will be deemed to be 
the income of the assessee chargeable to tax under the head 
“Income from other sources” of the year in which the money 
was received back. In addition, no deduction would be allowed 
in respect of any payment made during that year; 

(vi) it is necessary for Ae assessee to hold the property for a minimum 
period of 5 years from the end of the year in which the posses¬ 
sion was taken. In case of transfer of such property before the 
period of 5 years, the total amount of the deduction allowed 
to him under these provisions will be deemed to be the assessee’s 
income of the year in which the property is transferred and 
shall be chargeable to tax under the head “Income from other 
sources”. 

29.2 This amendment comes into force with effect from 1st April, 1988, 
and will, accordingly, apply to assessment year 1988-89 and subsequent 
years.’.”. 

Page 2064: section 80C; 

At the end of the paragraph titled “Relevant rult^\ add ,—“It may be 
noted that rule llA has been omitted by the Income-tax (Ninth Amend¬ 
ment) Rules, 1983 [Notification No. SO 825(E), dated 18-11-1983], with 
effect from 1st April, 1984. This omission was consequential to the'amend¬ 
ment of sqption 80C(4) by the Finance Act, 1983 (11 of 1983), with 
effect from 1st April, 1984.”. 

Page 2065: section 80C: 

At the end of paragraph (a)(vi), add ,— 

“With effect from 2nd April, 1983 (for and from assessment year 
1984-85), the National Savings C!ertificates (VI Issue) and the 
National Savings Certificates (VII Issue) have been specified as 
such securities by the Central Government, vide Notification No. 
GSR 111(E), dated 28-2-1983. 

(vii) (for and from assessment year 1988-89) for the purposes of pur¬ 
chase or construction of a residential house property as envisaged 
in section 80C(2)(A)(ii).”. 

Page 2066: section 80C: 

At the end of paragraph II. («), add ,— 

“With effect from 2nd April, 1983 (for and from assessment year 
1984-85), the National Savings Certificates (VI Issue) and the 
National Savings Certificates (VII Issue) have been specified as 
such securities by the Central Government, vide Notification No. 
GSR 111(E), dated 28-2-1983. 

(i/i) (for and from assessment year 1988-89) for the purposes of pur¬ 
chase or construction of a residential house property as envisaged 
in section 80C(2) (A) («).”. 
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JPiilge 2066: Mctim 80C: 

At the end erf paragraph m. (v), add,>>- 

‘*With effect from 2nd April, 1983 (for and from assessment year 
1984-85), the National Savings Certificates (VI Issue) and the 
National Savings Certificates (Vn Issue) have been specified as 
such securities by the Central (jovomment, vide Notification No. 
GSR 111(E), dated 28-2-1983. 

(vO (for and from assessment year 1988-89) for the purposes of pur¬ 
chase or construction of a residential house property as envisaged 
in section 80C(2)(fi) («).”. 

Page 2067: section 80C: 

For the paragraphs titled ^'Maximum limits of the qualifying amount — 
section 80C(4)”,— substitute ,— 

“Maximum Imits of the qiulifying amount—section 80C(4).^—Section 80C 
(4) provides for the maximum amount qualifying for deduction under sec¬ 
tion 80C(1). Such maximum amount was, for assessment years from 1968- 
69 to 1983-84, as undn:— 

(a) in the case of an individual being an author, playwright, artist, 
musician, actor, (for and from assessment year 1981-82) sports¬ 
man (including an athlete),-^-an amount equal to the aggregate of 
40 per cent. (33i per cent, up to assessment year 1976-77) of the 
income from such profession included in hh gross total income 
and of 30 per cent, of remaining part of the gross total income 
or an amount of Rs. 60,000 (Rs. 25,000 for assessment years 
1968-69 to 1976-77, and Rs. 50,000 for asse^ment years 1977-78 
to 1982-83), whichever is less [see, rule 11A| of the Income- 
tax Rules, 1962]; 

(b) m the case erf any individual other that at (n) above,—^30 per 
cent, of his gross total income or Rs. 40,000 (Rs. 15,000 for 
assessment years 1968-69 to 1971-72, Rs. 20,000 for assessment 
years 1972-73 to 1978-79, Rs. 30,000 for assessment years 1979- 
80 to 1982-83), whichever is less; 

(c) in the case of a Hindu undivided family,—30 per cent, of its 
gross total income or Rs. 40,000 (Rs. 30,000 for assessment years 
1968-69 to 1982-83), ^(hever is less; 

(d) in the case of an association of persons or a body of individuals 
consisting only of husband and wife gmremed by the system of 
communify of property in force in the Union territories of Dadra 
and Nagar Hav^ and Ooa, Daman and Din,-^30 per cent, of its 
gross toml income or Rs. 40,000 (Rs. 15,(X)0 for assessment year 

^ Role been o«iiitted with effect from 1*4*1M4, fat and from 

aisesemant„year 1984^ 
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1971-72, Rs. 20,000 for assessment years 1972-73 to 1978-79,. 
Rs. 30,000 for assessment years 1979-80 to 1982-83), whichever 
is less. 

For and from assessment year 1984-85, such maximum amount is as¬ 
under:— 

(а) in tibe case of an individual, being an author, playwright, artist, 
musician, actor or sportsman (induding an athlete), Rs. 60,000; 

(б) in the case of any other individual or a HUF or a Goa AOP, 
Rs. 40,000. 

It may be noted that for and from assessment year 1984-85 the diackles. 
of percentage have been removed.**. 

Page 2069: section 80C: 

After line 6 from top, add ^— 

“For assessment years 1984-85 to 1988-89— 

100% of the first Rs. 6,000 of the qualifying amount, subject to 
50% of the next Rs. 6,000 a ceiling of Rs. 40,000 for an indli> 
40% of the remainder vidual or a member of a Goa AOF 

or a*HUF.**. 

Page 2073: section 80C: 

At the end of the paragraph titled “By the assessee'\ add ,— 

**However, the abovh view of the Kerala High Court has been dissented 
from in CIT v V. S. Chelliah [(1984) 147 ITR 590 (Mad)]. The Madras 
High Court has taken the view that the words ‘his income chargeable to tax*, 
in section 80C(2)(a), cannot be considered as the exclusive income of 
the assessee but refers to the gross total income of the assessee, including 
the amount that has been included in his income under section 64. In that 
view of the matter, it has been held that where the interest income of the 
wife is tagged in, under section 64(1 )(:v), with the income of the husband- 
assessee, the assessee-husband is entitled to deduction imder section 80C in 
respect of the premia paid on the life insurance policy of his wife out of 
her income included in his total income.*’. 

Page 2074: section 80C: 

Before footnote at the end of the page, add ,— 

*liL ^Maharashtra State Government Employees^ Group Insurance 
Scheme, 1982 —Relief under section 80C of the Income-tax Act, 1961, to 
contribution made under this Scheme .—Under the Maharashtra State 
Government Employees’ Group Insurance Scheme, 1982, which is to be 
intr^uced w.e.f. 1st May, 1982, under the authority of tiie Government of 
Maharashtra, a compulsory insurance scheme would be started in which all 
existing and future officers of the State Government are required to contri¬ 
bute a certain amount mmithly for a life cover. 

2. A jquestion has been raised whether the Government servant’s 
monthly contributionit Ulidn the scheme would be eligible for relief under 
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section 80C(2)(a)(i) of the Income-tax Act, 1961. This question has been 
considered and it is clarified that the contributions to the Maharashtra State 
Government Employees* Group Insurance Scheme will be eligible for relief 
under section 80C of the Income-tax Act, 1961, subject to the qualifying 
amounts prescribed in section 80G(4) of the Income-tax Act, 1961.* 
[Circular No. 337, dated Ath May, 1982.] 

rV. ‘Deduction under section 80C on the National Savings Certificates 
VI and Vll Issues and contribution to PPF accounts—Clarifications regard-- 
lag.—Question 1: Whether income-tax exemption under section 80C can 
be claimed by first named person in case of joint holding of NSCs VI/VII 
Issues? 

Answer: Tlie deduction under section 80C can be claimed by the person 
who has contributed the moneys out of his income chargeable to tax. It 
can be claimed by the first named person in a joint holding if the first 
named person has so contributed the amount. 

Question 2: Whether rebate of income-tax under section 80C will be 
available where (u) NSCs VI/VII Issues are purchased in the names of 
spouse and minor children; and (b) jointly by husband and wife? 

Answer: The answer to question 1 will apply also here. The deduction 
under section 80C is to be given to the person who has purchased the NSCs 
out of his income chargeable to tax. 

Question 3; Since the interest on 6-year NSC VI Issue is deemed to 
have been reinvested, whether the holder of the NSC VI Issue is entitled 
to claim benefit of section 80C on this reinvested interest [Rules 19 and 28 
of NSC VI Issue Rules, 1981 [1983] 141 ITR (St.) 9, 52]. 

Answer: The amount of interest reinvested will satisfy the test of having 
been paid out of income chargeable to tax to get the NSC and so will be 
entitl^ to deduction imder section 80C. 

Question 4: Whether the karia of HUF can open a PPF account or l»iy 
NSCs in the name of HUF? 

Answer: The opening of PPF account is the subject of the D^artment 
of Economic Affairs. Section 80C(2)(6)(i')(2), however, provides that 
'Contributions made by a HUF to the account standing in the name of a 
member of the family in any notified Provident Fund would be eligible for 
deduction in the case of the family. Furtilier, where subscription to the 
National Savings Certificate in the name of any member of the HUF was 
to have been made out of its income chargeable to tax and the beneficial 
ownership in such certificates vests in the family, the family would be 
entitled to a deduction under section 80C with reference to such contribution. 

Question 5: Whether the benefit of contributioifi} made towards Public 
Provident Fund maintained in the name of^spouse being deductible under 
section 80C is available to a husband’s contribution to a u4fe*s account and 
not vice verso? 
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Answer: The benefit under section 80C will be admissible in both cases, 
a husband contributing die wife’s and wife contributing the husband’s 
account. The only condition that should be satisfied is that it should come 
out of the contributor’s income chargeable to tax.’ [F. No. 178/110/83-/r 
(AI), dated 10th November, 1983.] 

V. Special Frontier Force Group Insurance Scheme—Allowability of 
relief under section 80C(2) («)(/) of the Income-tax Act, 1961.—^The 
Cabinet Secretariate have introduced with effect from January 1, 1980, an 
insurance scheme called the “Special Frontier Force Group Insurance 
Scheme’’ for the welfare of employees. The objective of the scheme is to 
provide, at a low cost and on a wholly contributory and self-financing basis, 
the benefits of an insurance cover for the families of the employees in the 
event of their death while in service and a lump sum payment to the em¬ 
ployees on their retirement/discharge, etc., from service. 

2. A question has been raised whether the contributions made by the 
officers and staff towards the Special Frontier Force Group Insurance 
Scheme would entitle the contributors to relief under section 80C(2) (a) (i) 
of the Income-tax Act, 1961. It has been decided that the amount contri¬ 
buted by the employees of this organisation to the Special Frontier Force 
Group Insurance Scheme will be treated as an insurance premium and will 
qualify for relief subject to the condition imposed in section 80C(4) of 
the Income-tax Act. 

The above position may be brought to the notice of all the officers 
working in your charge.’ [Circular No. 404, dated 15th January, 1985.] 

VL ^Deduction under section 80C of the Income-tax Act, 1961, in re¬ 
spect of contributions made to Nationcd Savings Certifkcdes VI & VII Issues. 
—Under section 80C(2)(h) of the Income-tax Act, 1961, an individual 
or Hindu undivided family or an association of persons or a body of indi¬ 
viduals consisting only of husband and wife governed by the system of com¬ 
munity of property in force in the Union territories of Dadra and Nagar 
Haveli and Goa, Daman and Diu is entitled to a deduction in respect of 
any sums paid in a previous year out of his or its income chargeable to tax, 
as subscription to any such security of the Central Government as may be 
specified in the Official Gazette. National Savings Ortificates VI and VII 
Issues have been specified as securities for the purposes of section 
80C(2)(A) and the notification has come into force from April 2, 1983. 

2. The following clarifications are issued in this connection:— 

(f) Whether inconie-tax exemption under section 80C can be claimed 
by first named person in case of joint holding of National Savings 
Certificates VI Issue/Vn Issue? 

The deduction under section 80C of the Income^x Act, 1961* 
can be claimed by the person who has contributed the monies out 
of his income chargeable to tax. It can be claimed'by the first 
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named person in a joint holding if the first named person has so 
contributed the amount. 

(it) Whether rebate of income-tax under section 80C will be available 
where (a) National Savings Certificates VI Issue/VH Issue are 
purchased in the name of spouse and minor children, and (b) 
jointly by husband and wife? 

The answer to question (i) will apply also here. The deduction 
under section 80C is to be given to the person who has purchased 
the National Savings Certificate out of his income chargeable to tax. 

(ill) Whether the interest accruing to the National Savings Certificates 
would be included in the hands of individual or in the case of 
person(s) in whose name(s) the subscription has been made? 

The interest accruing on the subscription to the National Savings 
Certificates will be included in the hands of the person who has 
subscribed from his income chargeable to tax. 

(iv) ^ce the interest on 6-Year National Savings Certificates VI issue 
is deemed to have been reinvested, whether the holder of the 
National Savings Certificates VI Issue is entitled to clrnm benefit 
of section 80C on this reinvested interest? (rules 19 and 28 of the 
National Savings Certificates VI Issue Rules, 1981). 

The amount of interest reinv^ted will satisfy the test of having 
been paid out of income chargeable to tax to get the National 
Savings Certificate and so will be entitled to deduction under sec¬ 
tion 80C. 

(v) Whether a karta of an HUF can buy National Savings Certificates 
in the name of any member of the HUF? 

Where subscription to the National Savings Certificates in the 
name of any member of the HUF is shown by the family to have 
been made out of the income chargeable to tax and the ben^cial 
ownership in such certificates vests in the family, the family would 
be entitled to a deduction under section 80C with reference to 
such contribution. 

(vi) Whether the interest accrued on the subscription would be included 
in the hands of the individual or in the hands of the person in 
whose name the subscription has been made? 

The interest accrued w^d be included in the hands of the per¬ 
sons who purchased the Natimial Savings Certificate out of their 
income chargeable to tax.* 

[Circular No. 405, dated 15th January, 1985, as corrected by circular No. 
418, dated 2nd May, 1985.]’*. 

Pige 2077: section 80CC: 

After the paragraph titled “Operative from**, add ,— 

**Lcfislative amendments.—L The Finance Act, 1982.—By this Act, the 
qualifying amount has been raised from Rs. 10,000 to Rs. 20,000, for and 
from assessment year 1983-84. 
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n. The Finance Act, 1984.—-This Act has substituted a new section 
80CC(3)(c) in place of the then existing section 80CC(3)(r), with,effect 
from 1st April, 1984. The scope and effect of such substitution have been 
elaborated in paragraphs 18.1 and 18.2 of the departmental circular No. 
387, dated 6th July, 1984, which have been reproduced at page xcviii 
of Vol. 4. 

in. The Taxation Laws {Amendment) Act, 1984.—This Act has 
amended section 80CC(1) (c), with retrospective effect from 1st April, 1978, 
i.e., for and from assessment year 1978-79. 

The above amendment clarifies that a deduction under section 80CC 
is to be allowed, for and from assessment year 1978-79, only in the case of 
such associations of persons as consists of husband and wife governed by 
the system of community of property in force in the Union territories of 
Dadra and Nagar Haveli and Goa, Daman and Diu, and not to associations 
of persons generally. 

IV. The Finance Act, 1985.—The scope and effect of the amendments 
made by this Act in section 80CC have been elaborated in the following 
portion of the departmental circular No. 421, dated 12th June, 1985, as 
under:— 

‘Modification of provision relating to deduction in respect of investment 
in certain new shares. —^24.1 Under the existing provisions of section 
80CC of the Income-tax Act, a taxpayer subscribing to new equity shares is 
allowed a deduction in the computation of his taxable income of an amount 
equal to 50 per cent, of the amount invested by him. If the amount invested 
in a year exceeds Rs. 20,000, the deduction is allowed with reference to 
an investment of Rs. 20,000 only. The tax concession is available only in 
respect of subscriptions to an “eligible issue of capital”. 

24.2 For the purposes of this provision, eligible issue of capital means 
an issue of equity shares which satisfies certain conditions. One of the 
conditions specified in clause (a) of sub-section (3) of section 80CC is 
that the issue is made by a public company with the main object of carrying 
on the business of— 

(i) construction, manufacture or production of any article or thing, 
not being an article or thing specified in the list in the Eleventh 
Schedule, or 

(ii) providing long-term finance for construction or purchase of houses 
in India for residential purposes. 

• • 

24.3 The Finance Act, 1985, has modified the aforesaid clause to provide 
that to be regarded as an eligible issue, such issue should have been made 
by a public company formed and registered in India and the issue should 
have been wholly and exclusively for the purpose of carrying on the business 
referred to in item (i) or item (ff) of the preceding paragraph. 


cap: it v~7-^9 
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24*4 This amendment takes ^ect from 1st April, 1985, and wiU, accor¬ 
dingly, apply in relation to the assessment year 1985-86 and subsequent 
years.*. 

V. The Finance Act, 1987.—^By this Act, sub-sections (3)(c) and (5) 
of section 80CC have been amended with effect from 1st April, 1987. 

The scope and effect of these amendments have been elaborated in the 
following portion of the departmental circular No. 495, dated 22nd 
September, 1987, as under:— 

Tnx incentive for investment in certain new shares, —30.1 Under the 
existing provisions of section 8CCC of the Income-tax Act, deduction is 
allowable, within limits, in respect of acquisition of certain shares offered 
for subscription to the public before 1st April, 1987. 

30.2’ With a view to provide tax incentive for investment in such shares, 
the concession has been extended by 3 years. Deduction will be allowable 
subject to the satisfaction of certain conditions in respect of investment in 
shares offered for subscnption before 1st April, 1990. The condition in 
respect of holding period as mentioned in section 80CC(5) has been reduced 
from 5 years to 3 years. 

30.3 This amendment will take effect from 1st April, 1987.’.”. 

Fage 2079: new section 80CCA: 

At the end of the page, add ,— 

**New section 80CCA.—^A new section 80CCA, relating to deduction in 
respect of deposits under National Savings Scheme, has been inserted by 
the Finance Act, 1987 (11 of 1987), with effect from 1st April, 1988, 
Le„ for and from assessment year 1988-89. The scope and effect of the 
newly inserted section 80CCA have been elaborated in the following portion 
•of the departmental circular No. 495, dated 22nd September, 1987, as 
under:— 

'New provisions relating to the national savings scheme to augment sav¬ 
ings.—31.1 The Finance Act, 1987, has inserted a new section 80CCA. 
Under the new provisions, deduction will be allowed to an individual, a 
Hindu undivided family and certain categories of associations of persons or 
bodies of individuals in respect of the deposits made in the National Savings 
Scheme|. The deduction will be restricted to 50% of the amount depc^ited, 
as does not exceed R$. 20,000 in a previous year. In case the depositor 
makes any withdrawals from the amount standing to his credit in the National 
Savings Scheme together with the interest accrued thereim, an amount equal 
to 50% of the amount so withdrawn shall be deemed to be the income 
of the taxpayer for the previous year in which such withdrawal is made. 


For the t«xt of the National Savings Scheme Boles, 1987 [Notification 
No, OSB 885(S)v dated 80th March, 1987}, reference may be made to 
(1967) 107 1TB (St.) 42-44. 
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interest cm the d^osits made under the National Savings Scheme will be 
taxable only in the year of withdrawal and to the extent of fifty per cent 
thereof. The deposits in the account will qualify for exemption under the 
Wealth-tax Act, alongwith other specific assets, subject to the overall limit 
of Rs. 5 lakhs. 

31.2 This amendment will come into force with effect from 1st April, 
1988, and will, accordingly, apply in relation to assessment year 1988-89 
and subsequent years.’.”. 

Page 2080: new section SOD: 

At the beginning of the page, add ^— 

“New section 80D.—A new section SOD, relating to deduction in respect 
of medical insurance premium, has been inserted by the Income-tax (Amend¬ 
ment) Act, 1986 (26 of 1986), with effect from 1st April, 1987. 

The scope and effect of the newly inserted section SOD have been elabo¬ 
rated in paragraph 4.3 of the departmental circular No. 464, dated 18th 
July, 1986, which has been reproduced at page 6117, a/iie, in connec¬ 
tion with section 36(1) (ih). 

The salient features of the Hospitalisation and Domiciliary Hospitalisa¬ 
tion Benefit Policy have been reproduced at pages 113 to 119 of (1987) 
166 ITR, Statute Portion.”. 

Page 2081: section 80D (now omitted): 

After the paragraphs titled *'Legblative amendments'^ addy — 

“The dien section 80D was omitted.—^The then existing section SOD was 
omitted by the Finance Act, 1984 (21 of 1984), with effect from 1st April, 
1985. As a result of such omission, deduction in respect of medical treat¬ 
ment, etc., of handicapped dependants is not available for and from assess¬ 
ment year 1985-86. 

The scope and effect of the above omission have been elaborated in 
paragraphs 19.1 to 19.3 of the departmental circular No. 387, dated 6th 
July, 1984, which have been reproduced at pagw xcviii-xcix of Vol. 4.”. 

Page 2086: section ME: 

At the end of the paragraph titled ^^Legislative amendments'*, add ,— 

“By the Finance Act, 1984 (21 of 1984), s. 80E(1) has been amended, 
with effect from 1st April, 1984. 

The scope and effect of such amendment have been elaborated in para¬ 
graphs 20.1 to 20.4 of the departmental circular No. 387, dated 6th July, 
1984, which have been reproduced at page xcix of Vol. 4.”. 

Page 2088s section MF (now oarftted): 

After the paragraph titled **Legisiative amendmenf*, odd,— 

**8ection 80F, now omittedU-Section 80F, relating to deduction in respect 
of educational expenses in certain cases, has been omitted by the Finance 
Act, 1985 (32 df 1985), ^tfa effect from 1st April, 1986. 
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The scope and dSect of such omission iave been elaborated in the follow¬ 
ing portion of the departmental circular No. 421, dated 12th June, 1985, 
as under:— 

^Deduction in respect of educational expenses in certain cases. —25.1 
Section 80F of the Income-tax Act provides for the deduction of expenses 
incurred by a resident, who is not a citizen of India, on the education of 
his dependent children outside India. The total amount of deduction allowed 
is Rs. 1,500 per child, subject to a maximum of Rs. 3,000. In the context 
of the policy of reducing tax rates and removing concession which are not 
considered to be necessary, this concession has been discontinued. 

25.2 This amendment takes effect from 1st April, 1986, and will, accord¬ 
ingly, apply in relation to the assessment year 1986-87 and subsequent 
years.’.”. 

Page 2096: section 80G: 

After line 10 from top, addy — 

“The words ‘under any other provision of this Chapter* occurring in 
section 88(3) have been interpreted in Express Newspapers Ltd. v CIT 
[(1984) 148 ITR 484 (Mad)].”. 

Page 2099: section 80G: 

After line 22 from top, add ,— 

*‘Xn. The Finance Act, 1983.—^By this Act, a new proviso has been 
added to section 80G(5)(i), with effect from 1st April, 1984, i.e., for and 
from assessment year 1984-85. 

The scope and effect of the newly added proviso to section 80G(5)(0 
have been elaborated in paragraphs 39.1 to 39.3 of the departmental circular 
No. 372, dated 8th December, 1983, which have been reproduced at pages 
c-ci of Vol. 4. 

XIH. The Finance Act, 1985.—^This Act has substituted clause (i) of 
section 80G(1), with effect from 1st April, 1986, and has inserted a new 
clause (iiic) in section 80G(2)(a), with effect from 1st April, 1985. 

The scope and effect of these amendments have been elaborated in the 
following portion of the departmental drcular No. 421, dated 12th June, 
1985, as under:— 

*Modification of provision relating to deduction in respect of doitations 
to certain funds, charitable institutions, etc. —26.1 Under section 80G of 
the Income-tax Act, a tmqjayer is entitled to a deduction in the computation 
of his taxable income of a sum equal to 50 per cent, of the donations 
made liy him to certain funds and charitable mstitutions, or for the tepak 
or renovation of any temple, mosque, gurdwara, church or any other place 
which is notified by the Central Government for this purpose to be of 
historic, archaeological or artistic importance or to be a place of pubUc 
worship of renown throughout any State or States* donations made to the 
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Government or any approved local authority, institution or association to 
be utilised for the purpose of promoting family planning are eligible for 
hundred per cent, deduction. The amount of the donations qualifying for 
deduction under section $0G is, however, limited to ten per cent, of the 
gross total income of the donor, subject to a monetary limit of Rs. 5 lakhs. 
The aforesaid ceiling limit, however, does not apply in relation to donations 
made to the National Defence Fund, the Jawaharlal Nehru Memorial Fund, 
the Prime Minister’s Drought Relief Fund, the Prime Minister’s National 
Relief Fund and the National Children’s Fund. 

26.2 Under one of the amendments made by the Finance Act, 1985, to 
section 80G, donations to the Prime Minister’s National Relief Fund will 
be eligible for hundred per cent, deduction. Under another amendment, 
donations to the Indira Gandhi Memorial Trust will be placed at par with 
donations to other funds of national importance and, therefore, eligible for 
deduction under section 80G without any ceiling on the amount of donations 
qualifying for deduction. 

26.3 The first amendment takes effect from 1st April, 1986, and will, 
accordingly, apply in relation to the assessment year 1986-87 and subse¬ 
quent years. The second amendment takes effect from 1st April, 1985, and 
will, accordingly, apply in relation to the assessment year 1985-86 and sub¬ 
sequent years. Thus, donations made to the Indira Gandhi Memorial Trust 
at any time during the accounting year relevant to the assessment year 
1985-86, will qualify for deduction under section 80G of the Income-tax Act. 

XIV. The Finance Act, 1987.—^By this Act, section 80G(5) (/) has been 
amended, with effect from 1st April, 1988. 

The scope and effect of such amendment have been elaborated in the 
following portion of the departmental circular No. 495, dated 22nd 
September, 1987, as under:— 

‘Modification of the provisions relating to deduction in respect of dona¬ 
tions to certain funds, etc. —32.1 Under section 80G of the Income-tax 
Act, the taxpayer is entitled to a deduction, in computing the taxable income, 
of a sum equal to 50% of the donation made to certain funds, institutions, 
etc. The amount of deduction which qualifies for deduction is limited to 
10% of the gross total income of the donor, subject to a monetary limit 
of Rs. 5 lakhs. With the amendment of section 80G by the Finance Act, 

1987, donations to any Regimental Fund (Funds set up by the Army) or 
Non-Public Fund (Funds set up by the Navy and Air Force), established 
by the Armed Forces of the Union, for the welfare of the past and present 
members of such forces or their dependents, shall also qualify for deduction, 
subject to the limits and conditions laid down in section 80G. 

32.2 This amendment will come into force with effect from 1st April, 

1988, and will, accordingly, apply in relation to the assessment year 1988-89 
and subsequmit years.*.**. 
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ftfB 2101s sectkni 80G: 

At Om end of the page, odd,~~- 

“In AddL CIT v Reliance Motor Co. Pr. Ltd {(1983) 143 ITR 193 
(Nfad)]; CIT V Inland Agencies Pr. Ltd [(1983) 143 ITR 195 (Mad)] and 
CIT V Inland Agencies Pr. Ltd [(1983) 143 ITR 186 (Mad)], the question 
arose whether the relevant clause in the trust deed expressed to be for the 
benefit of any particular religious community or csuste as contemplated by 
section 80G(5)(iif). As the trust deed was not annexed to the statement of 
case, the matter was remanded to the Tribunal for considering the entire 
controversy again so far as it has got a bearing on section 80G(5)(iu). 

In the facts of CIT v Bimetal Bearing Ltd [(1985) 152 ITR 85, 93 
(Mad)], it has been held that donation to an educational institution is 
eligible for deduction under section 80G. 

It is pertinent to note that Explanation 3 below 80G provides that the 
expression ‘charitable purpose’* in section 80G, does not include any pur¬ 
pose the whole or substantially the whole of which is of a religious nature. 
In CIT V Upper Ganges Sugar Mills Ltd [(1985) 154 ITR 308 (Cal)], 
establishment of public places of worship and prayer halls has been held 
to be a religious purpose.”. 

Page 2103: section 80G: 

After line 20 from top, add ,— 

“The decision in Hyderabad Race Club v AdM. CIT [(1979) 120 ITR 185 
(AP)] has been dissented firom in CIT v Canara Bank [(1986) 162 ITR 478 
(Ram)]. The Ki^ataka High Court has taken the view that in view of the 
embargo placed by section 80G(4) on the maximum deduction permissible, 
an assessee is not entitled to deduction on that part of the amount of 
donations which, upto assessmmt year 1977-78, exceeded Rs. 2,00,000. 
In that case, the assessee in ail made donations amounting to Rs. 2,65,350 
and claimed deduction, for assessment year 1977-78, to the extent of 
Rs. 1,32,675, being 50% of Rs. 2,65,350. It was held that the deduction 
has to be restricted to Rs. 1 lakh, being 50% of Rs. 2,(X),000 which is the 
maximum limit with reference to which the deduction is available.”. 

Pbge 2104: section 80G: 

On the subject *'Donations in kind—whether eligible for deductionT*, 
reference may, for assessment years up to 1975-76, also be made tc^ 

(1) CIT v Smt. Dhirajben R. Amin, (1983) 141 ITR 875 (Guj) [dona¬ 
tion of shares was held not eligible for deduction under section 80G as 
thm was no finding that such donation in substance \ras donation in cash]. 

(2) CIT v Maharaja Shri Umed Mills, (1984) 148 ITR 72 (Raj) 
Camoonls spent on construction of school building were held representing 
dcmations in montty for charitable purposes mid digible for deduction under 
sectioii 800]. 

<3) CIT V Smsrashtra Canent and Chemicals Industries Ltd*, (1987) 
163 ITR 258 (Ouj) [the matter was remanded to the Tkibunat because 
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there was no finding on the question whether the donation of cement was 
in substance one in cash]. 

Page 2105: section 80G: 

After line 9 from top, add ,— 

**Sections 37(1) and 80G are not mutually emclusive.—See, at page 6137, 
ante, in connection with section 37. 

Question of law.—The question whether the Tribunal acted within its 
jurisdiction in directing the Income-tax Officer to allow the assessee deduc¬ 
tion under section 80G for a subsequent year while dealing with an appeal 
relating to an earlier year, is one of law [Jay Engineering Works Ltd. v 
CIT, (1987) 167 ITR 882 (Del)].”. 

Page 2109: section 80GG: 

After the paragraph titled “Legislative history’*, add ,— 

**L^islative amendments.—^I. The Finance Act, 1983.—^By this Act, a 
new proviso to section 80GG was substituted in place of the then existing 
proviso, with effect from 1st April, 1984, i.e., for and from assessment 
year 1984-85. 

The scope and effect of the so-substituted proviso have been elaborated 
in paragraphs 40.1 to 40.3 of the departmental circular No. 372, dated 8th 
Decemter, 1983, which have been reproduced at pages ci-cii of Vol. 4. 

H. The Firuznce Act, 1986.—Section 80GG has also been amended by 
this Act, with effect from 1st April, 1987. The scope and effect of these 
amendments have been elaborated in the following portion of the depart* 
mental circular No. 461, dated 9th July, 1986, as under:— 

‘(jtv) Modification relating to limit of deduction in respect of rent paid .— 
33.1 Under the provisions of section 80GG of the Income-tax Act, any 
expenditure incurred by an assessee, other than those covered under section 
10(13A) of the Income-tax Act, in excess of 10 per cent, of his total in¬ 
come towards payment of rent is allowed as deduction in computing his 
total income. The amount of deduction is subject to a ceiling of Rs. 400 
per month or IS per cent, of his total income of the year whichever is 
less: With a view to liberalising the provisions of this section, by an amend¬ 
ment brought about by the Finance Act; the monetary ceiling of deduction 
has been raised from Rs. 400 per month to Rs. 1,000 per month. The 
ceiling of deduction in terms of percentage of total income has been rain^ 
from fifteen per cent, to twenty-five per cent. The lower of the two ceil¬ 
ings now stipulated will be admissible as deduction as at present. 

33JI The amendment will be applicable in relation to the assessment 
year 1987-88 and subsequent years.*. 

21.13: secfim 80GGA: 

AJttet the paragraph titled “Scope extended*, add ,— 

*1Sectfoa 80GGA further oMnided^-^Section 80OOA has further bees 
amended the Finance Act, 1983 (11 of 1983), with dBiect bmn 1st April, 
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1983. The scope and effect of the amendments have been elaborated fai 
paragraphs 41.1 to 41.4 of the departmental circular No. 372, dated 8th 
December, 1983, which have been reproduced at pages cii-ciii of Vol. 4.”. 

Page 2118: section SOHH: 

After line 24 from top, add,— 

‘^Legislative amendment.—In section SOHH, for the Explanation below 
sub-section (10), a new sub-section (11) with a proviso has been inserted 
by the Taxation Laws (Amendment and Miscellaneous Provisions) Act, 
1986 (46 of 1986), with effect from 10th September, 1986. The scope and 
effect of such amendment have been elaborated m the following portion of 
the departmental circular No. 469, dated 23rd September, 1986: as under:— 

‘(iv) Declaration of an area as a backward area for the purposes of tax 
holiday. —7.1 As per the existing provisions of section SOHH of the Income- 
tax Act, all categories of taxpayers are entitled to a deduction equal to 
20 per cent, of the profits derived by them from new industrial undertakings 
or hotels in backward areas. In terms of Explanation to this section, “back¬ 
ward area” means an area specified in the list in the Eighth Schedule. 
This list needs frequent updating in conformity with the notifications issued 
by the Ministry of Industry including or excluding an area as “No Industry 
District” or “Special Region District”. As a result, there is a time lag 
between the notification made by the Ministry of Industry and the subse¬ 
quent amendment to the Eighth Schedule to the Income-tax Act. In order 
to reduce this time lag, enabling powers have been acquired by the new 
sub-section (11), substituted in place of the existing Explanation below 
sub-section (10), by the Amending Act providing that “backward area” 
means such area as the Central Government may, having regard to the 
stage of development of that area, by notification in the Official Gazette, 
specify in this behalf. As per the proviso to this new sub-section, no noti¬ 
fication may be issued so as to have retrospective effect to a date earlier 
than 1-4-1983. 

7.2 The existing Eighth Schedule to the Income-tax Act incorporated by 
the Direct Taxes (Amendment) Act, 1974, was amended last by the Finance 
Act, 1976. As per their notification dated 27-4-1983, the Ministry of 
Industry has classified the backward areas into three categories, namely, 
A, B and C, for the purposes of providing Central investment subsidy, 
transport subsidy and other concessional finances for the period 1-4-1983 
to 31-3-1986. Category ‘A’ districts, as notified from time to time, include 
‘No Industry Districts’ and ‘Special Region District’ and they would normally 
be eligible for inclusion in the Eighth Schedule to the Income-tax Act. 

7.3 This amendment has been made retrospectively to avoid hardship to 
the assessees and to solve administrative problems in respect of the earlier 
years, namely, the assessment years 1984-85, 1985-86 and 1986-87. For 
the subsequent assessment years, it is intended to make corresponding 
Idianges to the notificadmis under the Income-tax Act shortly after ^ noti* 
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fications in this regard are issued by the Ministry of Industry. Thus, while 
additions to the list of notified backward areas could be made retrospective 
up to 1-4-1983, deletion of* such areas will be done prospectively. 

7.4 In view of the above amendment, the Eighth Schedule to the Income- 
tax Act has been omitted. 

7.5 The amendments shall come into force with effect from 1st April, 
1986, but as stated above the notifications to be issued under the amended 
section 80HH after 1-4-1986 could be given retrospective effect up to 1-4- 
1983 and, consequently, the assessment year affected will be the assessment 
year 1984-85 and onwards.’.”. 

Page 2118; section 80I1H: 

At the end of the paragraphs titled ^'Industrial un4ertaking, implication 
or, add,— 

“In the facts of CIT v Marwell Sea Foods [(1987) 166 ITR 624 (Ker)], 
an industrial undertaking in a backward area engaged in processing of prawns 
was held eligible for deduction under section 80HH. 

Derived from, implication of. —^The deduction under section 80HH is to 
be allowed with reference to the profits and gains derived from an eligible 
industrial undertaking. The expression ‘derived from’ has a definite, but 
narrow meaning and it cannot receive a flexible or wider concept. If a word 
or expression has received judicial interpretation by the highest court or 
the Tribunal and thereafter it is found to have been used in the legislative 
enactments, it must be presumed that the legislature must have used that 
word or expression with the same meaning as judicially determined unless 
the context apparently requires any other meaning [Sterling Foods v CIT, 
(1984) 150 ITR 292, 296 (Karnll. In that view of the matter, the assessee 
was held not entitled to deduction under section 80HH in respect of profits 
and gains derived from the sale of import entitlements.”. 

Page 2120: s^on SOHII: 

At the end of “(fv)”, add, —“The word ‘worker’ here shall mean and 
include a casual or a permanent or a temporary worker [CIT v K. G. Yedi- 
yurappa & Co., (1985) 152 ITR 152 (Karn)].”. 

Page 2120: section 80HH: 

Before the paragraph titled ^'Quantum of deduction**, add ,— 

^^Computation of profits and gains. —The deduction under section 80HH 
is permissible with reference to the profits and gains as computed after 
setting off against them earlier years’ losses, unabsorbed depreciation and 
unabsorbed development rebate [CIT v Kerda Solvent Extractions Ltd., 
(1987) 165 ITR 174 (Ker)].”. 
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Fife 2120: seclIoB OOHH: 

Before Oie text of section 80HI1A, addt — 

**DcpartnieBlai diadar. —The fdlowing dq>artme 0 tal circular is relevant 
to such 80HH:— 

‘ '^Backward oreo" for the purposes of section 80HH of the 1961 Act — 
Problems arising from the omission of the Eighth Schedule of the Act with 
retrospective effect—Notification of backward areas—Certain clarifications .— 
By an amendment brought about by the Taxation Laws (Amendment and 
Miscellaneous Provisions) Act, 19B6, Explanation below sub-section (10) 
of section 80HH of the Income-tax Act, 1961, was substituted by sub¬ 
section (11) and the Eighth Schedule to the Income-tax Act, 1961, was 
omitted. The said Explanation provided that in this section “backward area” 
means an area specified in the list in the Eighth Schedule. The newly in¬ 
serted sub-section (11) provides that for the purposes of diis section, 
“backward area” means such area as the Central Government may, having 
regard to the stage of development of that area, by notification in the 
OflScial Gazette, specify in this behalf. The Schedule was omitted with effect 
from 1-4-1984 and it was provided that notification under sub-section (11) 
could be issued so^ as to have retrospective effect to a date not earlier 
than 1-4-1983. In pursuance of the new provisions of sub-section (11), a 
Notification No. 7056 [F. No. 178/171/86-IT(A-I)], dated 19-12-1986*, 
effective from 1-4-1983 was issued notif}dng the list of backward areas, 
fn this notification, Certain hlocks/taluks, where investment had exceeded 
Rs. 30 crores as on 31-3-1983 were excluded. 

2. In the interest of administrative convenience, it has been decided 
that the benefit of ^tion 80HH, in respect of any area will not be with¬ 
drawn retrospectively. The Taxation Laws (Amendment and Miscellaneous 
Provisions) Bill, 1986, received the assent of the President on 10-9- 
1986. It is, therefore, clarified that notwithstanding the aforesaid nodfica- 
tion, all areas specified in the Eighth Schedule vdll continue to enjt^ the 
benefit of section 80I1H in respect of on industrial undertaking which begins 
to manufacture or produce articles before 10-9-1986 or in respect of the 
business of a hotel which starts functioning before 10-9-1986. 

3. It may further be clarified that the reference to the districts in the 
Schedule to the aforesaid notification is to the areas comprised in the re¬ 
spective districts as on 1-10-1970, i.e., prior to their re-categorisation and, 
therefore, the areas carved out of these districts thereafter (excq>t those 
specifically excluded within brackets) will be entitled to the benefit undor 
this provision. 

4. On account of a typographical error, the name of district *Jmd* has 
bemi mentioned as 'Hind* under column No, 3 against entry No. 5 (per- 


* This has r efsrsoes to Notifleatioii 8.0. No. 166(S), dated l.fL18-1988 
(UiT) 166 1TB (St.) 864^ 
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taming to Haryana State) of the Schedule to the said notification. The 
area comprised in the Jind District of Haryana State will, therefore, be 
entitled to the benefit of this provision.* [Circular No. 484, dated 1st May, 
1987.]”. 

Page 2126: section 80HHA: 

After line 2 from top, add ,— 

"HI. By the Finance Act, 1986.—^By this Act, clause (h) of the Ex- 
planation below section 80HHA(8) has been substituted with retrospective 
effect from 1st April, 1985. 

The scope and effect of such amendment have been elaborated in para¬ 
graphs 15.1 to 15.3 of the departmental circular No. 461, dated 9th July, 
1986, which have been reproduced at pages 6084 to 6085, ante, in connec¬ 
tion with section 32A.”. 

Page 2128: section SOHHB: 

After the paragraph titled 'Introduction'', add ,— 

‘^Legislative amendment.—Section 80HHB has been amended by the 
Income-tax (Amendment) Act, 1986 (26 of 1986), with effect from 1st 
April, 1987. The scope and effect of such amendment have been elaborated 
in the following portion of the departmental circular No. 464, dated 18th 
July, 1986, as under:— 

*6. Enhancement of deduction in respect of profits and gains from pro¬ 
jects outside India. —6.1 As per the existing provisions of section 80HHB 
of the Income-tax Act> where the gross total income of an Indian company 
or a person (other than a company) who is resident in India includes any 
profiu or gains arising from the execution of projects outside India, a 
deduction from such profits or gains equal to 25% thereof is admissible. In 
order to encourage the activi^ of execution of projects outside India which 
is one of the sources of earning foreign exchange, section SOHHB has been 
amendec to secure that the deduction will be admissible of an amount 
equal to 50% of such profits.’ ”. 

Page 2130: new section 80HHC: 

Before the text of section 80-1, add ,— 

"New section 80HHC.—Section 80HHC was originally inserted by the 
Finance Act, 1983 (11 of 1983), with effect from 1st April, 1983, i.e., for 
and from assessment year 1983-84. The scope and effect of the originally 
enacted section 80HHC have been elaborated in paragraphs 42.1 to 42.6 
of the departmental circular No. 372, dated 8th December, 1983, whidi 
have been reproduced at pages ciii-cv of Vol. 4. 

Lcg^Uatfve amenteoits .—The Finance Act, 1985.—By this Act, a new 
lacticMi 80HHC was substituted m place of the orij^alfy enacted section 
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80HHC, with effect from Ist April, 1986. The scope and effect of the so- 
substituted section 80HHC have been elaborated in the following portion 
of the departmental circular No. 421, dated 12th June, 1985, as under:— 

"Modification of the provisions relating to incentive for export. —^27.1 
Under section 80HHC of the Income-tax Act, an assessee, being an Indian 
company or a person (other than a company) who is resident in India, is 
entitled to a deduction in the computation of the taxable income, of an 
amount equal to 1 per cent, of the export turnover plus a further amount 
equal to 5 per cent, of the incremental export turnover. 

27.2 With a view to providing exporters with requisite r^ources for 
modernisation, technological upgradation, pioduct development and other 
activities and raising their efficiency and prc^uctivity, not only in the export 
sector but also in the economy as a whole, the Finance Act, 1985, has 
substituted section 80HHC to provide that an assessee, being an Indian 
company or a person (other than a company) who is resident in India, 
who exports out of )ndia, during the previous year, any goods or merchan¬ 
dise to which this section applies, will be allowed deduction of an amount, 
not exceeding 50 per cent, of the profits derived by the assessee from the 
export of such goods or merchandise. The provision of new section 
80HHC(1) lays down that an amount equal to the amount of the deduction 
claimed should be debited to the profit and loss account of the previous 
year in respect of which the deduction is to be allowed and credited to a 
reserve account to be utilised for the purposes of the business of the 
assessee.* The provisions of the new section will apply to all goods or 
merchandise (other than mineral oil and minerals and ores) if the sale 
proceeds of such goods or merchandise exported out of India are receivable 
by the assessee in convertible foreign exchange. 

27.3 In a case, where the business carried on by the assessee consists 
exclusively of export out of India of the goods or merchandise to which the 
provisions of this section apply, the profits derived from the export of goods 
or merchandise for the purposes of the proposed concession shall be the 
profits of the business as computed under the head “Profits and gains of 
business or profession”. In a case, where the business carried on by the 
assessee does not consist exclusively of export out of India of the goods or 
merchandise to which the provisions of this section apply, the profits derived 
from the export of the goods or merchandise shall be the amount which 
bears to the profite of the assessee as computed under the head “Profit and 
gains of business or profession” the same proportion as the amount of the 
export turnover bears to the total turnover of the business carried on by 
the assessee. 

IIA Clause (a) of the Explanation to section 80HHC defines the term 
**converfible foreign exchange" as foreign exdiange wnich is for the time 
being treated by the Resove Bank of India as conv^ble foreign exchange, 
for the purposes of the Foreign Exchange Regulation Act, 1973, and any 
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niles made thereunder. The definition of convertible foreign exchange is- 
the same as contained in section 8(K> of the Income-tax Act. Government 
have issued a Press Note on 21-6-1983 clarifying that receipt of sale pro¬ 
ceeds in non-convertible rupees from bilateral account countries {e.g.^ 
Russian Roubles) will be treated on par with sale proceeds received in 
other convertible foreign exchange for the purposes of section SOHHC of the 
Income-tax Act. 

27.5 The amendment takes effect from 1st April, 1986, and will, accor- 
dingly, apply in relation to the assessment year 1986-87 and subsequent 
years.’. 

II. The Taxation Laws {Amendment and Miscellaneous Provisions) Act, 
1986.—Section SOHHC has been amended by this Act, with effect from 
1st April, 1987. The scope and effect of the amendments made by this Act 
in section SOHHC have been elaborated in the following portion*of the 
departmental circular No. 469, dated 23rd September, 1986, as under:— 

‘(v) Liberalisation of the provisions relating to deduction in respect of 
the profits retained for export business. —8.1 Under the existing provisions, 
of section SOHHC of the Income-tax Act, an assessee, being an. Indian 
company or any other person resident in India, who exports outside India 
any goods or merchandise, excepting mineral oil and minerals and ores, is 
allowed deduction of an amount not exceeding SO per cent, of the profits 
derived by him from the export of such goods or merchandise. Earlier to 
the assessment year 1986-87, the deduction allowed was an amount equal 
to one per cent, of the export turnover plus a further amount equal to 
five per cent, of the incremental export turnover. In the context of the 
low profitability of Indian exports, various exporters’ organisations had 
been suggesting that a shifu be made back to the deduction based on turn¬ 
over on the ground that the new profit-based deduction operates harshly on 
exporters A profit-based incentive is administratively simple and it awards 
greater eflSciency. A turnover-based incentive, on the other hand, takes care 
of the need of those exporters who, for various reasons, do not earn profit, 
but contribute in a significant measure to the foreign exchange earnings 
with their large turnover. The system of incentive on the basis of incre¬ 
mental turnover encourages growth. On a consideration of these factors, the 
incentive provided by the Amending Act is based on profit, as also the 
turnover to the extent it is reflected as net foreign exchange realisation. The 
new sub-section (1) of section 80HHC, accordingly, provides that die deduc¬ 
tion would be equal to the aggregate of four per cent, of the net foreign 
exchange realisation and fifty per cent, of the remaining export profits 
subject to the condition that the aggregate deduction shall not exceed the 
export profits. To illustrate, in a case where the total free on board value 
of exports is Rs. 1,000 and the aggregate of the cost, insurance and freight 
value of all categories of licences (to be issued by the Chief Controller of 
Imports and Exports) to which the assessee is entitled during the previous 
year either against export obligation or against exports as replenishments is. 
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Rs. 400, the .net foreign exchange realisation will be equal to Rs. 600. 
Assuming that the export profits in this case amount to Rs. 100, the deduc¬ 
tion admissible as per the new provisions will be Rs. 24 (4 per cent, of 
the net foreign exchange realisation) plus Rs. 38 [ISO per cent, of the re¬ 
maining export profits* i.e., 50 per cent, of Rs. 76 (Rs. 100—24)], /.e., a 
total deduction of Rs. 62. As per the existing provisions, die admissible 
deduction in this case would be Rs. 50 only. 

8JS It would be noted from the above that the expression “net foreign 
exchange realisation” has been defined to mean, as per the newly inserted 
Explanation after clause (b) of the existing Explanation, the total free on 
board value of e}q}orts outside India of goods and merchandise to which 
this section applies as reduced by the aggregate of the cost, insurance and 
freight value of all categories of import licences, to be issued by the Chief 
Ck)ntroller of Imports and Exports, Government of India, to which the 
assessee is entitled during the previous year, either against export obligation 
or against exports as replenishments. For example, the categories of such 
licences included as per para 276(1 )(b) of the Import and Export Policy 
for the period April, 1985, to March, 1988, are the Imprest Advance, 
Special Imprest and Replenishment licences as also Import-Export Pass 
Books, if any, issued during the relevant year or for which an exporter is 
eligible during these years. 

The import replenishment licence related to the free on board value of 
export is issued to registered exporters to enable them to.import inputs 
where domestic substitutes are not adequate in terms of price, quality or 
delivery dates. This is based on import content of the export production. 

The imprest licence issued to the trading houses is issued to the extent 
of hundred per cent, of the value of replenishment licence earned against 
their own exports made during the previous year. Every imprest licence is 
subject to an export obligation. 

The duty free advance licences are also issued ex-ante, i e„ in anticipation 
of exports. 

The additiorud licences are issued to export houses and trading houses 
as a proportion of the free on board value of their exports from the small 
scale industrial sector and as a proportion of the net foreign exchange earnings 
from the non-small scale industrial sector. 

The import and Export Pass Book Scheme is applicable only to lettered 
manufacturer-exporters to provide duty-free access to imported inputs for 
txpon i»oduction. The need to apply repeatedly for advance/imprest and 
repleniidunent licences is eliminated with the issue of this pass bcmk wMch 
serves as a single all purpr^ duty-free import liemice. A separate pass 
book is issued for each export product indicating the value of items allowed 
for import as well as export obligafiun thereon. Each pass book will bear 
a suitable expcvt obligafion. The holder of this pass bock will not be 
oQtitled for issue of any advance imprest licences for mat export product 
Admissible against its exports. 
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&3 As per the new sub-section (4) inserted after sub-section (3) and 
before the Explanation, it has been provided that the deduction under sub¬ 
section (1) shall not be admissible unless the assesses furnishes in the 
prescribed form| along with the return of income, the rq>ort of an accoun¬ 
tant as defined in the Explanation below section 288(2) certifying that the 
deduction has been correctly claimed on the basb of the amount of the 
net foreign exchange realisation, as determined in accordance with the 
import and e^ort policy of the Government of India for the relevant period. 
The form of report and the certificate thereunder will be prescribed in the 
rules to be framed shortly. 

8.4 The amendment shall come into force with effect from 1st April, 
1987, and will, accordingly, apply to the assessment year 1987-88 and sub¬ 
sequent years.*. 

Relevant rale and foraii^—^Rule 18BBA(2) of the Income-tax Rules, 1962, 
and Form No. lOCCAB appended to those rules are relevant to section 
80HHC, 

Departmental circnlais.^—^The following departmental circulars are rele¬ 
vant to section 80HHC as amended by the Finance Act, 1985:— 

L 'Provisions of section 90HHC of the Income-tax Act, 1961— Clari¬ 
fication regarding.—Section 80HHC, as amended by the Finance Act, 1985, 
pnovides that an assessee, being an Indian company or a person (other than 
a company) who is resident in India, exports out of India during the pre¬ 
vious year, any goods or merchandise to which this section applies, will 
be allowed deduction of an amount, not exceeding 50% of die profits 
derived by the assessee from the export oFsuch goods or merchsmdise. The 
proviso to this section lays down ^at an amount equal to the amount of 
the deduction claimed should be debited to the profit and loss account of 
the previous year in respect of which the deduction is to be allowed and 
credited to a reserve account to be utilised for the purposes of the business 
of'the assessee. 

2. The question whether distribution of dividends out of such reserve 
is utilisation of the reserve for the purposes of the assessee’s business has 
been considered by the Board. It has been decided that die providons of 
the above proviso will not be infringed if dividends are distributed by the 
assessee out of simh reserve.* [Circular No. 463, dated lUh July, 1986.] 

n. ‘Provisiotts of sectitm 80HHC of the Income-tax Act, 1961— Shar- 
ir^ of tax henefit between the export houses/treding homes and manu¬ 
facturers — Regarding, —Section 80HHC as amended by the Finance Act, 
1985, provides that where an assessee, being an Indian company or a person 
(other than a company) resident in India exports out of India during the 


t Farm No. lOOCAB is the preserihed tom in this regard. 



6348 


INCOME-TAX LAW, VOL. 7 [SOHHC 


previous year, any goods or merchandise to which this section appli^, he 
will be allowed a deduction of an amount not exceeding 50% of the profits 
derived from the export of such goods or merchandise. 

2. Representations have been received to the effect that the manufac¬ 
turers of goods or merchandise exported through the esport houses/trading 
houses do not derive any benefit under the amended provisions of section 
SOHHC. It has further been represented that if the tax benefit derived by 
the export house/trading house under section SOHHC is passed on to the 
concerned manufacturer, the amount so passed on should be allowed as a 
deduction in the computation of the total income of the export house/ 
trading house. 

3. The matter has been examined by the Board. It has been decided 
that if any export house/trading house holding a certificate in this regard 
issued by the Ministry of Commerce for the relevant accounting period 
passes on to the manufacturer part or whole of the amount of tax benefit 
derived by the former on account of deduction under section SOHHC, then 
the amount of actual payment made to th^ manufacturer for passing on the 
tax benefit may, subject to the limit laid down hereinafter, be treated aj^ 
business expenditure and be allowed as deduction in the computation of the 
total income of the export house/trading house. 

4. The total amount of the tax benefit on account of deduction under 
section SOHHC and the tax benefit on account of the deduction in para¬ 
graph 3 above shall, in no case, exceed the maximum amount of tax benefit 
available under section SOHHC to the export house/trading house. For com¬ 
puting the maximum amount of tax benefit under section SOHHC, however, 
the “profits”, as referred to in that section, will be determined after taking 
into account the deduction referred to in paragraph 3 above. 

5. It has further been decided by the Board that the payment so re¬ 
ceived by any manufacturer whose goods or merchandise are exported 
through the export house/trading house will not be included in the total 
income of the manufacturer if such claim for non-inclusion is supported by 
a certificate by the expoi^t house/trading house.’ [C/r«i/ar No, 466, dated 
I4th August, 1986.] 

There are also departmental circulars explaining section SOHHC as in¬ 
serted by the Finance Act, 1983. These are:— 

1. Sale proceeds in non-convertible rupees from bilateral account coun¬ 
tries to be treated at par for purposes of section SOHHC. —^‘The Finance 
Act, 1983, has inserted a new section SOHHC in the Income-tax Act, 1961, 
to provide a deduction in the computation of taxable income with reference 
to the export turnover of goods and merchandise out of India in cases 
where the sale proceeds are receivable in convertible foreign exchange. 

2. Doubts have been raised as to whether sale proceeds received from 
bilateral account countries would be covered by the expression “convertible 
foreign exchange”. It is clarified that receipts of sale proceeds in non- 
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convertible rupees from bilateral account countries {e.g., Russian Roubles) 
will be treated on par with sale proceeds received in any other convertible 
foreign exchange for the purposes of section 80HHC.’ [Press Note dated 
21-6-1983 issued by the Government]. 

n* Export of cut and polished diamonds and gem stones—Whether 
eligible for deduction under section 80HUCI — ‘Section 80HHC has been 
inserted in the Income-tax Act, 1961, by the Finance Act, 1983, and the 
deduction under this provision is admissible in relation to assessment year 
1983-84 and subsequent years. The tax concession is, however, not admis¬ 
sible in relation to export of, inter alia, minerals and ores. 

'2. The Board has received a large number of references on whether the 
export of cut and polished diamonds and gem stones will qualify for deduc¬ 
tion under section 80HHC. The Board are advised of the following features 
in the export of cut and polished diamonds and gem stones: 

(/) No export of raw diamonds is permitted under the import and 
export regulations. 

(iV) Export from India takes place of cut and polished diamonds. 

(m) Raw diamonds imported from abroad after being cut and polished 
are exported in the processed form and this will be supported by 
documents serutinised and certified by the Customs Department. 

(iv) Import of rough diamonds is allowed as replenishment against the 
actual exports of cut and polished diamonds, after the actual ex¬ 
ports take place, not necessarily in the previous year. 

(v) Import of rough diamonds is allowed replenishment on the basis 
of licences issued by the .loint Chicl Controller of Imports and 
Exports, on the basis of the requisite documents produced by the 
exporters. 

Rough diamonds are also allowed to be imported on the basis of import 
licence issued by the licensing authorities for which the importer has to 
execute a bond with the Government of India for re-export after cutting 
and polishing within a prescribed time for a value worked out on a given 
formula. Detailed procedure in this regard is explained in the Import- 
Export Policy. 

3. In view of the position brought by the above features, the export of 
cut and polished diamonds and gem stones will not amount to export of 
“minerals and ores” and hence will qualify for relief under section 80HHC 
of the Income-tax Act, 1961.’ [Circular letter F. No. 178/206/83-rr(A-/)^ 
dated 22nd May, 1984.]”. 

Page 2134: sectiim 80-1:' 

After the paragraph titled “Historical background', add ,— 

**Rdevaiit nde •iMi tomi*—'Rule 18BBB of the Income-tax Rules, 1962, 
and Form No. 10CC3 appended to those rules are relevant to section 80-1.”. 
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Fige 213St Mctkw 80-1: 

Before the footnote, add ^— 

**Le||dethrc Mcndnenis ,—The Finance Act, 1983.—Section 80-1. has 
been amended by the Finance Act, 1983 (11 of 1983), with effect from 
1st April, 1984, i.e., for and from assessment year 1984-85. The scope 
and effect of the amendments made by this Act in section 80-1 have been 
elaborated in paragraphs 43.1 to 43.5 of the departmental circular No. 372, 
<lated 8th December, 1983, which have been reproduced at pages cvi-cvii of 
Vol. 4. 

IL The Finance Act, 1985.—Section 80-1 has also been amended by 
the Finance Act, 1985 (32 of 1985), with effect from 1st April, 1985. The 
scope and effect of these amendments have been elaborated in the following 
portion of the departmental circular No. 421, dated 12th June, 1985, as 
under:— 

‘Deduction in respect of profits and gains from industrial undertakings, 
etc. —^28.1 Under section 80-1 of the Income-tax Act, a “tax holiday” is 
granted, inter alia, to new industrial undertakings (including cold storage 
plants) which commence production within the period of four years next 
following March 31, 1981, or ships which are brought into use within the 
period of four years next following April *1, 1981, or hotels which start 
functioning after March 31, 1981, but before April 1, 1985. Under the 
existing provisions, 20 per cent, of the profits and gains (25 per cent, in 
the case of companies) derived from such industrial undertakings or a ship 
or the business of a 'hotel are allowed as a deduction in computation of 
the total income of the assessee for certain initial years. 

28,2 The provisions relating to tax holiday are intended to provide an 
incentive for investment in certain desired directions and promote indus¬ 
trialisation. In view of the continued need to provide this incentive, the 
Finance Act, 1985, has extended this concession by another five years, that 
is, in relation to new industrial undertakings which commence production 
bdlore April 1, 1990; ships which are brought into use on or before the 
said date and hotels which starts functioning before the said date.*.”. 

Page 2137: section 80-1: 

After serial No. (9), giving illustrative cases of other receipts which 
were held to constitute part of the profits and gains attributable to the 
business of a priority industry, add ,— 

**(10) Receipts from service charges and sale of scraps relating to priority 
industiy [CIT v Wheels India Ltd., (1983) 141 ITR 745 (Mad)]. 

(11) Cash subsidy granted by the Central Government in order to 
eimourage e:q>ort of products of priority industry [CIT V L. M. 
Vm Moppes Diamond Tools Ud., (1984) 145 ITR 195 (Mad)]. 
Abo $ 06 , CIT y India Piston Rep. Co. Ud., (1987) 107 TTR 
917 (Mad). 

<12) Babncing charge worked out in accordance with section 41(2) 
[Cnr V Madras mectrkal Conductors (P.) Ltd., (1984) 146 ITR 
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316 (Mad)]. Also see, EngU^ Electric Co. of india Ltd. v CiT, 
(1987) 63 Crm (Mad) 135. 

(13) Interest charged from a sole distributor of the products of the 
ptioiiQr industry [CIT v Flender Aiacneill Gears Ltd.^ (1984) 150 
ITO 83 (Cal)]. 

(14) Machining charges for repairs to machinery and interest on the 
unpaid sale proceeds of machinery manufactuied [CIT v Buckau 
Wolf New India Engg. Works Ltd., (1984) 150 ITR 180 (Bom); 
Addl. CIT V Buckau Wolf New India Engg. Works Ltd., (1986) 
157 ITR 751 (Bom)]. 

(15) Share of profit earned by the assessee-partner from a firm en> 
gaged in a priority industry [CIT v Bharat Ram Charat Rem (P) 
Ltd., (1986) 157 ITR 199 (Del), a case where their Lordships’ 
attention was not drawn to the specific provisions of section 80A(3) 
placing a ban on- such double deduction]. Also see, CIT v Bharat 
Ram Chart Ram P. Ltd., (1987) 163 ITR 861 (Del), concern- 
ing the then section 80E. 

(16) Profits on sale of import entitlements obtained from export of 
products of a priority industry [CIT v Davidson of India (P.) 
Ltd., (1986) 161 ITR 407 (Cal)]. 

(17) Profit on direct sale of PVC resin by an assessee running PVC 
compound plant and PVC processing plant [Ahmedabad Mfg. A, 
Calico (P.) Ltd. v CIT, (1986) 162 ITR 800 (Guj)]. 

(18) Profit of PVC plant on sale of PVC resin to assessee’s other unit 
of PVC compound; sale price to be ascertained at the market rate 
[CIT V Ahmedabad Mfg. & Calico Printing Co. Ltd., (1986) 162 
ITR 760 (Guj)]. 

(19) Profit on sale of by-products of the priority industry [CIT v Shree 
Mansinghka Oil Mills (P.) Ltd., (1987) 32 Taxman 458 (Bom)]. 

(20) Technical fees received under a collaboration agreement [CIT v 
West Coast Paper Mills Ltd., (1987) 63 CTR (Bom) 27]. 

(21) Interest on deposits in the nature of security for the purpose of 
contracts entered into by the assessee and interest from suppliers 
of raw materials [English Electric Co. of India Ltd. v CIT, (1987) 
63 CTR (Mad) 135].”. 

Page 2138: section M-I: 

After serial No. (3), ^ving illustrative cases where the reedpts were 
held not to constitute part of eligible profits, add, — 

“(4) Interest received on short-term dq> 08 its with banks and other 
financial institutions [CIT v Cochin Refineries Ltd., {1985) 154 
ITR 345 (Ker), on the point of hire charges on madiines and 
cars, the matter was remanded to the Tribunal]. 

(5) P»}fitsonsalea{dryfruits,mcaseofamanufactarer of oilengines 
[C/7 V mriosdear OB Engines Ltd., (1986) 157 ITR 762 (Bom)). 

<6) Interest on deposits with banks [I^lish Electric, Co. of India Ltd, 
V err, (1987) 63 cm (Mad) 135].”. 
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2138: sectioa 80-1: 

On the subject “Computation of the eligible profits—how to be madeT**^, 
reference may also be made to the following discussion: 

“The profits and gains eligible for deduction under the then section 
80E/801 were held to be computed after making deduction in respect of— 
—^unabsorbed depreciation and unabsorbed development rebate relating 
to the same industry \CIT v Madras Rubber Factory Ltd., (1984) 
146 ITR ^04 (Mad)]. Also see, CIT v Ennore Foundries Ltd., 
(1985) 151 ITR 464 (Mad); CIT v North Koshalpur Colliery Co. 
P. Ltd., (1986) 161 ITR 756 (Cal); CIT v Bisra Stone Lime Co. 
Ltd., (1987) 164 ITR 693 (Cal); CIT v Rambal (P.) Ltd., (1984) 
42 CTR (Mad) 45. 

But, the following were held not deductible in computing such eligible 
profits— 

—^loss incurred during the same year in a non-priority industry [CIT 
V Canara Workshops Pr. Ltd., (1986) 161 ITR 320 (SC), approving 
CIT v Beiliss & Morcom (/) Ltd., (1982) 136 ITR 481 (Cal) and 
CIT V Balanoor Tea & Rubber Co. Ltd., (1974) 93 ITR 115 (Mys) 
and overruling CIT v English Electric Co. Ltd., (1981) 131 ITR 
277 (Mad). Also see, CIT v Devidayal Rolling Refineries (P.) Ltd., 
(1984) 17 Taxman 299 (Bom). 

—deductions allowable under sections 803 and 80K ^Rompur Distillery 
A Chemical Co. Ltd. v CIT, (1983) 140 ITR 725 (All), ovemded 
on another point in Lohia Machines Ltd. v Union of India, (19'85) 
152 ITR 308 (SC)]. 

The decisions in CIT v Orient Paper Mills Ltd [(1983) 139 ITR 763 
(Cal)] and CIT v Oil India Ltd [(1983) 143 ITR 848 (Cal)] holding 
that the eligible profits were to be computed before setting off the un- 
atraorbed development rebate relating to the same industry^ do not lay down 
the law correctly in view of the Supreme Court ruling in Cambay Electric 
Supply Industrial Co. Ltd. v CIT [(1978) 113 ITR 84 (SC)]. Also see, 
CIT V Tractors A Farm Equipments Ltd., (1982) 133 ITR 147, 153-54 
(Mad); Orissa Cement Ltd. v CIT, SLP (CivU) Nos. 11378 and 11364 of 
1981: (1984) 146 ITR (St.) 186 (SC).“. 

Page 2139: section 80-1: 

On the subject “Priority industries**, reference may also be made to the 
following discussion: 

*‘These were held to be priority industries: 

(1) Extraction of aluminium from scrap [C/7 v Rashtriya Metal Indus¬ 
tries Ltd.. (1983) 142 ITR 306 (Bom)]. Also see, CIT v Rashtriya Metal 
industnes Ltd., (1984) Taxation 72(1 )-12 (Bom). 

(2) Mixing of base mineral oil with certain additives to produce finished 
presets like lubricating ml [CIT v Indkm Oil Blending Co. Ltd., SLP 
(Civil) Nos. 8419-8423 of 1980: (1983) 142 ITR (St.) 1 (SC)!. 
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(3) Dyes and intermediates were held to be petro-chemicals [CIT v 
Amar Dye-Chem Ltd., SLP (Civil) No. 5296 of 1981: (1984) 147 ITR 
(St.) 3 (SC)]. 

(4) Manufacturer of water treatment plants and ion exchange resins was 
held to be a manufacturer of chemical machinery [CIT v Ion Exchange 
(/) Ltd., SLP (Civil) No. 6035 of 1981: (1984) 147 ITR (St.) 3-4 (SC)]. 

(5) Processing of seeds [CIT v Tarvd Development Corpn. Ltd., (1982) 
30 CTR (All) 279]. 

(6) Bus-body building over the chassis supplied by the owner [CIT v 
Jayanand Khira Co. Pr. Ltd., (1987) Taxation 86(3)-70 (Bom)]. 

(7) Refining of crude oil [Circular No. 57, dated IZrd March, 1971: 
(1971) 80 ITR (St.) 66]. 

Also see, Addl. CIT v Trichy Steel Rolling Mills Ltd., SLP (Civil) Nos. 
6215-6218 of 1980: (1984) 147 ITR (St.) 6 (SC). 

These were held not to be priority industries: 

(1) Production of pigments out of alumina [Indian Aluminium Co. Ltd. 
v CIT, (1983) 140 ITR 114 (Cal). 

(2) Manufacture of aluminium articles and not aluminium metal [iee- 
wardal (1929) Ltd. v CIT, (1983) 142 ITR 448 (Cal); Jeewanlal (1929) 
Ltd. V CIT, (1983) 142 ITR 460 (Cal)]. 

(3) Manufacture of insulated copper wires known as winding wires 
[Hindustan Wire Products Ltd. v CIT, (1986) 161 ITR 749 (SC), 
affinning CIT v Hindustan Wire Products Ltd., (1983) 144 ITR 945 
(Punj)].". 

Page 2148: section 80J: 

At the end of the paragraphs titled “1922 Act”, add ,— 

“In Addl. C/2’ v Suessin Textile Ball Bearings Ltd [(1987) 163 ITR 
582 (Bom)], it has been held that the provisions of section 84 of the 1961 
Act are in pari materia with the provisions of section 15C of the 1922 Act.”. 

Page 2155: section 80J: 

At the end of line 15 from top, add, —“The decision in SawyePs case 
[(1980) 122 ITR 259 (Bom)] has been followed in*C/r v Harit Synthetic 
Fabrics Pr. Ltd [(1986) 162 ITR 640 (Bom)].”. 

Page 2155: section 801: 

At the end of the page, add ,— 

“On the subject of approval of hotel under section 80J(6)(d), reference 
may be made to East India Hotels Ltd. v CBDT, (1986) 161 ITR 227 
(Cal); Circular No. 383, dated 22nd June, 1984: (1984) 148 ITR (St) 
13-15.”. 


Page 2160: section 801: 

At the end of the pa^e, add ,— 

“In the facts the following casa, it was held that there came into 
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ezjitence a new unit which was eligible for deduction undersectjon 8QJ;—- 

(1) /iwfewi Aluminium Co. Ltd. v C/r, (1983) 140 ITR 114 (Cal). 

(2) CIT V Afodror Factory (1984) 149 ITR 405 (Mad). 

(3) CIT V Madras Rubber Factory Ltd., (1984) 149 ITR 411 (Mad). 

(4) Delhi Cloth & General Mills Co. Ltd. v CIT, (1986) 138 ITR 
64 (Del). 

(5) CIT y A. K. Silk «fe Woollen Mills Pr. Ltd., (1986) 158 ITR 
462 (Del). 

(6) CITvShri Digvijay Cement Co. Ltd., (1986) 159 ITR 253 (Guj). 

(7) CIT V Kanumi Engg. Corpn. Ltd., (1986) 161 ITR 473 (Bom). 

(8) CIT V Simmonds Marshall Ltd., (1986) 161 ITR 817 '(Born). 

(9) CIT V Metal Lamp Caps (P.) Ltd., (1987) 163 ITR 822 (Kam). 

(10) CIT V Electric Lamp Manufacturers {India) P. Ltd., (1987) 1^ 
ITR 115 (Cal). 

(11) CIT V Union Carbide India Ltd., (1987) 165 ITR 550 (Cal). 

(12) Union Carbide India Ltd. v CIT, (1987) 165 ITR 558 (Cal). 

(13) CIT V Bharat Electronics Ltd., SLP (Civil) No. 10768 of 1981: 
(1984) 146 ITR (St.) 7 (SC). 

(14) CIT V U Foam (P.) Ltd., (1987) 167 ITR 586 (AP). 

On the other hand, in the facts of the following cases, it was held that 
there did not come into existence a hew unit which was eligible for deduc> 
tion under section 80J:— 

(1) Kanhiyalal Rameshwar Das v CIT, (1985) 156 ITR 463 (Raj). 

(2) Khoday Industries Pr. Ltd. v CIT, (1987) 163 ITR 646 (Kam). 

(3) CIT V Travancore Rayons Ltd., (1987) 164 ITR 134 (Ker).”. 


2161: section 801: 

In line 20 from top, after “134 ITR 240 (Bom)”,—odd,— CIT v 
Merck Sharp dk Dohme of India Ltd., (1983) 140 ITR 334 (Bom); CIT v 
Merck Sharp Dohme of India Ltd., (1983) 140 ITR 332 (Bom)” [hold¬ 
ing that if the assessee was a licensee, then the decision in Ct^sidation 
Services^ case: (1973) 91 ITR 566 (Bom) would not be applicable]. 

2161: section 801: 

After line 21 from top, add ,— 

“In the thmi section 84(2) (ii) of the 1961 Aot, 'the word ‘transfer’ 
cannot be given a restricted meaning and it is comprehcaislve miough to 
include a lease as well [L. G. Bedakrishnan A Bros. Ltd. v CIT, (1985) 
151 JTR 270 (Mad)].”. 

Page 2162: section 80il: 

In the 1st line, after “12 CTR (Bom) 235”, odd,— Addl. CIT v 
Suessin Textile BaU Bearings Ltd., (1987) 163 ITR 582 (Bom)”. 

ftge 2162: aetdkm 801: 

In Hoe 12 of the paragraph titled *Wof formed by transfer of old nuadd- 
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nery”, after “28 CTR (Bolh) 199*, “=(1982) 138 ITO 644 (Bom); 

CIT V Shankar Cold Storage, (1982) 138 IIR 286 (All); AdvarU Oertikon 
(F.) Ltd. V CIT, (1984) 43 CTR (Bom) 8". 

Page 2162: aecfioB 801: 

At die end of the page, add ,— 

“The words ‘previously used for any pu^ose* in Explanation 2 to section 
80J(4) are wide enough and cover all old and used machine^, no matter 
who used such machinery previously and from which source it was 
acquired. There is no justification for reading after the last word ‘purpose’, 
the words ‘by the assessee himself [Kanhiyalal Rameshwar Das v CIT, 
(1985) 156 ITR 463, 469 (Raj)]. However, a contrary view has been 
taken by the Andhra Pradesh High Court in Electronic Corporation of 
India Ltd. v CIT [(1985) 151 ITR 381 (AP)] holding that the acquisition 
of plant and machinery used by someone else does not disentitle the assessee 
from the benefit of section 80J. Also see, CIT v Suesdn Textile Bearing Ltd., 
(1982) 135 ITR 443 (Guj), special leave petition granted by the Supreme 
Court: (1986) 161 ITR (St.) 65 (SC).’’. 

Page 2163: section 801: 

At the end of the paragraph titled **Maintenance of separate accounts 
for the new unit—whether essentiaTV*, add ,— 

“In CIT V Travancore Rayons Ltd [(1987) 164 ITR 134 (Ker)] the 
Tribunal found that ‘no separate’ accounts are maintained and it becomes 
necessary to make an allocation of-all the liabilities, apart from the liability 
directly related to the new unit’. These findings were held to disentitle the 
assessee to get the ben^t of section 80J.’’. 

Page 2164: section 801: 

In line 25 from top, after “93 ITR 548 (Bom)”, odd ,—CIT v Food 
Specialities Ltd., (1985) 156 ITR 790 (Del)” [holding that the produc> 
tion contemplated by section 80J is commercial production as against ex> 
perimental production]. 

Pl^ 2164: section 801: 

On the subject ^^Manufacture, implication of', reference may also be 
made to— 

(1) CIT v /. B. Kharwar A Sons, (1987) 163 ITR 394 (Guj) [process 

of dyeing and printing Of gr^ cloth involves manufacture or production of 
articles]. _ 

(2) CIT V Tand Devdopment Corpn. lAd., (1982) 30 CTR (All) 279* 
[processing of seeds], 

(3) CIT V Vrdm Carbide India Ltd., (1987) 165 HR 550 (Cal> 
[operations of cloning, peeling, packing and freeang the shrin^]. Also see, 
Vrdm Carbide India Ltd. v CIT, (1987) 165 mt 558 (Cal). 
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Pxge 2166: section 801: 

After line 5 from top, add ,— 

“The view taken by the Bombay High Court in Indian Oil Corpn. Ltd. v 
ITO [(1973) 92 ITR 241 (Bom)] has been accepted in the departmental 
circular No, 380, dated 10th April, 1984 [(1984) 149 ITR (St.) 1-2] 
and has been followed in CIT v Karnataka Cement Pipe Factory [(1985) 
151 ITR 247 (Karn)]; CIT v Kamani Engg. Corpn. Ltd [(1986) 161 ITR 
473 (Bom)]. Also see, CIT v Shahney Steel & Press Works (P.) Ltd., 
(1987) 165 ITR 399 (AP).”. 

Page 2166: section 80J: 

After serial No. 4, giving illustrative cases where the concerned amount 
was held to form part of the ‘capital employed’, add, — 

“5. Amount deposited for short-term in bank and intended for pay¬ 
ment of taxes [Phillips Carbon Black Ltd. v CIT, (1982) 136 
ITR 205 (Cal)]. 

6 . Amount outstanding on account of purchase consideration of plant 
and machinery—such consideration to be satisfied by allotment 
of shares which could not be allotted on the first day of the 
computation period [CIT v Lucas TVS Ltd., (1985) 153 ITR 
239 (Mad)]. 

7. Dollar Loans taken by a public sector company and guaranteed by 
the President of India and the Reserve Bank of India were held 
to be ‘debentures’ within the meaning of rule 19A(3)(a), as it 
stood between 1-4-1968 and 31-3-1972 and, therefore, includible 
m computing the ‘capital employed’ [CIT v Cochin Refineries Ltd., 
(1983) 142 ITR 441 (Ker); CIT v Cochin Refineries Ltd., 
(1985) 154 ITR 345 (Ker)]. 

8 . Value of the machinery purchased under a hire purchase agree¬ 
ment [Add. CIT V General Industries Corporation, (1985) 155 
ITR 430 (Del)]. 

9. Unpaid purchase price of machinery was held not to be deducted 
in computing the ‘capital employed’, as the same was held covered 
by rule 19A(3)(6), as it stood between 1-4-1968 and 31-3-1972 
[CIT V Bilaspur Spng. Mills Industries Ltd., (1986) 157 ITR 
237 (Cal)], 

10. Capital expenditure on scientific research which has already been 
allowed deduction under section 3S [CIT v Warner Hindusthan 
Ltd., (1986) 160 ITR 217, 227 (AP)]. 

11. Pre-paid expenses falling into the category of assets acquired by 
purchase [CIT v Warner Hindusthan Ltd., (1986) 160 ITR 217, 
228 (AP)]. 

12. Amounts due to the assessee iCIT v Warner Hindusthan Ltd., 
(1986) 160 rm 217, 231-2 (AP)]. 

13. ‘Unallocated capital expenditure’ pertaining to plant and machinery 
[CIT V Advani Oerlikon Pr. Ltd., (1986) 161 ITR 449 (Bom)]. 
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14. Value of work-in-progress [Periyar Chemicals Ltd. v CIT, (1986) 
162 ITR 163 (Ker); CIT v Union Carbide InMa Ltd., (1987) 
165 ITR 546 (Cal); Union Carbide India Ltd. v CIT, (1987) 
165 ITR 558 (Cal)]. Also see, CIT v Mangla Engg. Works Co. 
'P. Ltd., SLP (CivU) No. 13 of 1981: (1983) 144 ITR (St.) 
10 (SC). 

15. Value of ‘building and machinery under erection’ and advance for 
purchase of machinery and raw material [C/r.v Indian Smelting 
and Refining Co. Ltd., (1987) Taxation 86(3)-9 (Bom)].”. 

Page 2166: section 80J: 

After serial No. 1, giving illustrative cases where the concerned amount 
was held not to form part of the ‘capital employed’, add ,— 

‘‘2. Excess advance tax paid [CIT v Warner Hindustfum Ltd., (1986) 
160 ITR 217, 232 (AP)]. 

3. Unclaimed dividends and equity application money which were 
Uable to be refunded [CIT v Warner Hindusthan Ltd., (1986) 
160 ITR 217, 232-33 (AP)]. 

4. Interest accruing on borrowed capital [CIT v Union Carbide 
India Ltd., (1987) 165 ITR 546 (Cal)]. 

5. Current liabilities and provisions [Catalysts & Chemicals India 
[West Asia) Ltd. v CIT, (1987) 166 ITR 769 (Ker)].”. 

Page 2166: section 80J: 

At the end of line 14 from bottom, adiL — "Simmonds^s case [106 ITR 
374 (Bom)] has been followed in CIT v Siemens India Ltd. [(1984) Taxa¬ 
tion 75(l)-32 (Bom].”. 

Pages 2166-2167: section 80J: 

por the paragraphs titled "Borrowings—whether to form part of the 
^capital employed’?", substitute ,— 

"Borrowings—^not to form 'part of 'capital employed*.—For a period of 
almost nineteen years, from 1st April, 1949, up to 31st March, 1968, all 
borrowed monies and debts owed by the assessee were excluded in com¬ 
puting the ‘capital mployed* for the purpose of granting tax holiday to new 
industrial undertakings. Rule 19A(3), effective between 1st April, 1968, 
and 31st March, 1972, prescribed for inclusion of debentures of companies 
as also of long-term borrowings (repayable in not less than seven years) 
in the computation of ‘capital employed’. With effect from Ist April, 1972, 
this inclusion was withdrawn and the position as it stood prior to 1st April, 
1968, was restored by substitution of a new rule 19A(3) by the Income- 
tax (Third Amendment) Rules, 1971. 

A 

The vires of so-substituted rule 19A(3) had been challenged and the 
Supreme Cburt ruled in Lohia Machines Ltd. v Union of India [(1985) 
152 ITR 308, 356 (SC)] that that rule 19A(3) in so far as it provides for 
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exdotion of bonowed monies and debts and particularly long-tmm borrow¬ 
ings in the computation of ‘capital employed', cannot he said to be outside 
the rule-makiitg audiority conferred on Ae Central Board of Direct Taxes 
under section 80J(1) and is a perfectly valid piece of subordinate legis¬ 
lation. 

In so ujdiolding the validity of rule 19A(3), the Supreme Court has 
overruled Century Enka Ltd. v ITO [(1977) 107 JTR 909 (Cal)]; Afadrax 
Industrial Linings Ltd. v ITO [(1977) 110 ITR 256 (Mad)]; CIT v UJ*. 
Hotel-Restaurant Ltd. [(1980) 123 ITR 626 (All)]; Kota Box Mfg. Co. v 
ITO [(1980) 123 ITR 638 (All)j; Ganesh Steel Industries v ITO [(1980) 
126 ITR 258 (Punj)]; Warner Hindustan Ltd. v ITO [(1982) 134 ITR 
158 (AP)] and Rampur Distillery Chemiad Co. Ltd. v CIT [(1983) 
140 ITR 725 (All)}. 

The Supreme Court has approved the view taken in CIT v Anand Bahri 
Steel & Wire Products [(1982) 133 ITR 365 (MP)] and CIT v K.N. Oil 
Industries [(1982) 134 ITR 651 (MP)]. Also see, Delhi Cloth & General 
Mills Co. Ltd. \ CIT, (1986) 158 ITR 64 (Del); CIT v Ganga Iron 
Industries, (1985) Taxation 79(3)-320 (MP). 

In view of the above Supreme Court ruling {152 ITR 308 (SC)], the 
view taken in Beco Engg. Co. Ltd. v CIT {(1984) 148 ITR 478 (l^nj)]; 
J.K. Synthetics Ltd. v Union of India {(1984) 145 ITR 497 (All)]; CIT 
v Warner Hindusthan Ltd. [(1986) 160 ITR 217, 227, 229 (AP)]; CIT 
v Chandra Katha Industries [(1982) Taxation 66(3)-146 (All)] is so more 
good law on the point. Also see, Rockweld Electrodes (India) Ltd. v CIT, 
(1986) 158 ITR 819 (Mad). 

It may be noted that as a result of the amendment of section 801 by 
inserting a new sub-section (lA) dierein by the Finance (No. 2) Act, 
1980, the provisions of rule 19A have been incorporated in section 801, 
with retrospective effect from 1st April, 1972. Such amendment is merely 
of clarificatory nature and is valid [Lohia Machines Ltd. v Union of India, 
(1985) 152 ITR 308, 358 (SC)]. 

Thus, except for certain exclusions for assessment years 1968-69 to 
1971-72, borrowed capital is to be exduded in the computation of ‘capital 
employed’ [Traco Cable Co. Ltd. v CIT, (1982) 138 ITR 385 (Ker); CIT 
V Toshiba Anand Lamps Ltd., (1984) 145 ITR 563 (Ker)CIT v MA. 
Paper A Card Board Factory Pr. Ltd., (1986) 160 ITR 877, 880 (Cal); 
CIT v Kamani Engg. Corpn. Ltd., (1986) 161 ITR 473 (Bom); Alkali 
<& Chemical Corporation of IruUa Ltd. v CIT, (1986) 161 ITR 820 (Cal); 
Periyar Chemicals Ltd. v CIT, (1986) 162 ITR. 163 (Ker); Kaira District 
Co-operative MUk Producers Union Ltd. v CIT, (1986) 162 ITR 496 
(Ouj); Indian Aluminium Co. Ltd. v CIT, (1986) 162 ITR 788 (Cal); 
CIT V Shree Synthetics Ltd., (1986) 162 HR 819 (MP); VinnyaUore 
Industries Ltd. v CIT, (19^6) 162 ITR 881 (AP); CIT v KlAT. OU Indus¬ 
tries, (1987) 163 ITR 112 (On); Siinff Syrudtem Ltd. v CIT, (1987) 163 
(R»i)iCITyAHmchandTopandas,(m7) 163 ITR 511 (Bom); 
C/r V Kerala Solvent Extractions Ltd., (1987) 165 HR 174 (Ker); CIT 



S. 80j] capital employed 


6359 


V Shahney Stefl A Press Works (P.) Ltd., (1987) 16S ITR 399 (AP); 
CIT V Alkali A Chemical Corporation of Jndia Ltd., (1987) 165 ITR 698 
(Cal); CIT v Guest Keen WilUtuns Ltd., (1987) 166 ITR 405 (Cal); Tau- 
rian Tubes v CIT, (1987) 166 TTR 629 (Pat); Catalysts A Chemicab 
India (West Asia) Ltd. v CIT, (1987) 166 ITR 769 (Ker); C/J v Shalabh 
Sharma, (1985) Taxation 78(3)-356 (MP) = (1987) Taxation 85(3)-120 
(MP); CIT V M.R. Gupta Industries, (1987) Taxation 84(3)-376 (Del); 
CIT V Parmalal Kankaria, (l985) Tax LR 1045 (MP); CIT v Kumar 
Rolling Mills, (1985) Tax IR 1132 (MP); CIT v Orient Beverages Ltd., 
(1986) TaxLR 499 (Ca\y, CIT v Perfect Pottery Co. Ltd., (1986) 54 
CTR (MP) 363; CIT V Mahakoshal Potteries, (1986) 55 CIR (MP) 140; 
CIT V Escorts Ltd., (1987) 59 CTR (Del) 284; CIT v Protein Products 
Ltd., (1987) 167 ITR 157 (Rer); CIT v Santosh Industries, (1987) 33 
Taxman 558 (Raj); CIT v Sri Ganganagar Fertilizer Corporation, (1987) 
34 Taxman 80 (Raj); Orissa Industries Ltd. v CIT, (1987) 34 Taxman 
317 (Ori). 

Even where, for assessment years 1968-69 to 1971-72, the certain bor¬ 
rowed capital was to be included in the computation of ‘capital employed’, 
the borrowing must have been from a third party and not from another unit 
belonging to the a^sessee itself [CIT v South India Viscose Ltd., (1983) 
140 ITR 58 (Mad)]. 

Amounts due towards tax liability^—^Rule 19A(8) an^ section 80J(1A) 
(III) read with their respective Explanations contemplate as deduction to¬ 
wards tax liability only tiiose amounts which have become due and payable. 
These do not contem|date mere provision made by the assessee towards 
liability to tax [CIT v Metal Powder Co. Ltd., (1984) 145 ITR 510 (Mad). 

Also see, CIT v Hoechst Pharmaceutical Ltd., (1984) 149 ITR 94 
(Bom).”. 

Page 2168: section 80J: 

Alter serial No. 10, giving cases holding that a moiety of the prt^ts of 
the relevant previous year was to form part of the ’capita emplc^ed* under 
rule 19(5), add,^ 

11. CIT V Elecon Engg. Co. Ltd., (1987) 167 ITR 639 (SC), 
affirming s^al No. 1 above. 

12. Karamchand Premchand Pvt. Ltd. v CIT, (1982) 137 ITR 209 
(Guj). 

13. CIT V Industrial Machinery Mfg. Pr. Ltd., (1985) 151 ITR 533 
(Guj), overruled on another point in CIT v Cellulose Products 
of India Ltd., (1985) 151 ITR 499 (Guj—FB). 

14. Kaira District Co-operative Milk Producersf Union Ltd. v CIT, 
(1986) 162 nR496 (Guj). 

15. Ahmedabad Mfg. A Calico Pr. Ltd. v CIT, (1986) 162 HR 800 
(Guj). 
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Also see, CIT v Tata Engineering <ft Locomotive Co. Ltd., (1977) 108 
ITR 869 (Bom); CIT v Industrial Perfumes Ltd., (1982) 138 ITR 583 
(Bom).”. 

Page 2168: section 80J: 

* 

On the subject ‘‘Written down value of depreciable assets to be taken", 
reference may also be made to Bharat General Textile Ltd. v CIT, (1985) 
153 ITR 747 (Cal); CIT v Coromandel Fertilisers Ltd., (1985) 156 ITR 
283, 311-13 (AP); Birla Jute Mfg. Co. Ltd. v CIT, (1986) 162 ITR 413 
(Cal); Kaira District Co-operative Milk Producers Union Ltd. v CIT, 
(1986) 162 ITR 496 (Guj), following, (1979) 116 ITR 319 (Guj); 
Indian Aluminium Co. Ltd. v CIT. (1986) 162 ITR 788 (Cal); Indian 
Oxygen Ltd. v CIT, (1987) 164 ITR 466 (Cal); Union Carbide India 
Ltd. V CIT, (1987) 165 ITR 678 (Cal). 

Page 2169: section 80J: 

After line 8 from top, add ,— 

“In CIT V Krishna Sahakari Sakhar Karkhana Ltd. [(1985) 156 ITR 13 
(Bom)], non-refundable deposits received by a co-operative society from 
its members where such deposits were subsequently to be converted into 
share capital have been held not ‘debts due’ within the meaning of pre-1971 
rule 19A(3) and therefore not liable to be deducted in computing the 
‘capital employed’. 

In CIT V Boehringer Knoll Ltd. [(1984) 148 ITR 70 (Bom)], the inte¬ 
rest on loan was shown on the liability side of the balance-sheet. It was 
held that such liability had not become due on the first day of the computa¬ 
tion period and therefore could not be excluded in computing the ‘capital 
employed’.”. 

Pag^ 2169: section 80J: 

On the subject ‘User of the asset during the year not essential", reference 
may also be made to CIT v Boehringer Knoll Ltd., (1984) 148 ITR 70 
(Bom);.C/r v Hindustan Polymers Ltd., (1985) 156 ITR 860 (Bom); 
CIT V South India Viscose Ltd., (1987) 163 ITR 674 (Mad); CIT v Sun- 
daram Industries Ltd., (1987) 166 ITR 35 (Mad); CIT v Advani Oerlikon 
(P.) Ltd., (1986) 24 Taxman 392 (Mad); CIT v Alcock Ashdown Co., 
(1984) Taxation 75(1)-26 (Bom); CIT v Indian Smelting & Refining Co. 
Ltd., (1987) Taxation 86(3)-9 (Bom). 

Page 2169; section 80J: 

For the first 7 lines of the paragraph titled “Crucial date for the compu¬ 
tation of ‘capital employed^ ", substitute ,— 

“Rule 19A(2), in so far as it provides for the coimptttation of the ^capital 
employed* as on the first day of the computation period is not ultra vires 
and is a peifecUy valid rule within the rule-making authority conferred 
upon the Board [Lolda Machines Ltd. v Unimt of India, (1985) 152 ITR 
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308, 358 (SC), ©verniling Century Enka Ltd. v ITO, (1977) 107 ITR 
123 (Cal) and Warner Hindustan Ltd. v ITO, (1982) 134 ITR 158 (AP); 
Indian Aluminium Co. Ltd. v CIT, (1986) 162 ITR 788 (Cal); CIT v 
Shalabh Sharnm, (1985) Taxation 78(3)-356 (MP); CIT v Escorts Ltd., 
(1987) 59 CTR (Del) 284]. The decision in CIT v Coromandel Fertilisers 
Ltd. [(1985) 156 ITR 283, 306-7 (AP)] should be deemed to have been 
impliedly overruled by the Supreme Court ruling [152 ITR 308 (SC)]. 

Thus, for the purpose of deduction under section 80J, the 'capital em- 
ployd’ in respect of a particular previous year is to be fixed as on the first 
day of that year. The average of increase and decrease of the assets and 
liabilities after the first day of the relevant previous year is irrelevant 
[Indian Oxygen Ltd. v CIT, (1987) 164 ITR 466, 474 (Cal)].” 

Pages 2169-2170: section 80J: 

On the subject “ ‘Tax holiday’ period", reference may be made to CIT 
v A.K. Silk & Woollen Mills Pr. Ltd., (1986) 158 ITR 462 (Del). 

Pages 2170-2171: section 80J: 

At the end of the paragraph titled “Per annum, what it implies?", add ,— 
‘‘The above view to the effect that the deduction is available to the full 
extent even though the new undertaking actually worked only for a part 
of the year, has consistently been followed in CIT v Sarabhai Sons Ltd. 
[(1983) 143 ITR 473 (Guj)]; CIT v Mysore Petro-Chemical. Ltd. 
[(1984) 145 ITR 416 (Karn)]; CIT v Metal Powder Co. Ltd. [(1984) 
145 ITR 510 (Mad)]; CIT v English Indian Clays Ltd. [(1984) 149 ITR 
112 (Ker)]; CIT v Oyster Packagers (P.) Ltd. [(1985) 152 ITR 471 
(Cal)]; Rockweld Electrodes (India) Ltd. v CIT [(1986) 158 ITR 819 
(Mad)]; CIT v Fitwell Caps Pr. Ltd. {(1986) 159 ITR 454 (Karn)]; CIT 
V Warner Hindusthan Ltd. [(1986) 160 ITR 217 (AP)]; CIT v Sanghi 
Beverages (P.) Ltd. [(1987) 163 ITR 536 (MP)]; Indian Oxygen Ltd. v 
CIT [(1987) 164 ITR 466 (Cal)]; CIT v Kerala Solvent Extractions Ltd. 
[(1987) 165 ITR 174 (Ker)]; CIT v Shahney Steel & Press Works (P.) 
Ltd. [(1987) 165 ITR 399 (AP)]; CIT v Vni Sankyo Ltd. [(1987) 165 
ITR 402 (AP);C/r v Warner Hindustan Ltd. [(1987) 165 ITR 403 
(AP)]; Union Carbide India Ltd. v CIT [(1987) 165 ITR 558 (Cal)]; 
CIT V Sundaram Industries Ltd. [(1987) 166 ITR 35 (Mad)]; CIT .v 
Godrej Soaps Pr. Ltd. [(1987) 63 CTR (Bom) 114]; CIT v Nagpur Steel 
& Alloys (P.) Ltd. [(1987) Tax LR 731 (Cal)]; CIT v Protein Products 
Ltd [(1987) 167 ITR 157 (Ker)]. Also see, CIT v Madras Rubber Fac¬ 
tory Ltd., SLP (Civil) No. 14455 of 1982: (1985) 151 ITR (St.) 12 
(SC); CIT V Continuous Stationery Co. Pr. Ltd., SLP (Civil) No. 10778 of 
1980: (1985) 156 ITR (St.) 162 (SC). 

The above view has been accepted in die following departmental; 
circular:— 
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^Deduction under section 80/ of the Income-tax Act, 1961, in respect of 
profits and gains from new industrUd undertakings .—^Under section 8QI d 
the Income-tax Act, 1961, a deduction at the rate of 6 % per annum d the 
capital employed is allowed from the profits of new industrial undertakings, 
ships and hotels which fulfil the prescribed conditions. In the case of com¬ 
panies where the new industrial undertakings begin to manufacture after 
31-3-1976 or ships are first brought into use after 31-3-1976 or the busi¬ 
ness of a hotel starts functioning after that date, the deduction is admissible 
at the rate of 7i% per annum. The question as to the meaning to be given 
to the phrase “per annum” has been considered by the Board. 

2 . The Karnataka High Court in the case of Commissioner'of Income- 
tax, Kamataka-II v Mysore Petrochemicals Ltd., Bangalore [1984] 145 
ITR 416, has held that the relief under section 80J is admissible for die 
entire year irrespective d the period d operation of the new industrial 
undertaking in that year. A similar view has been expressed by the Madras 
High Court in the case of CIT v Simpson A Co. [1980] 122 ITR 283. The 
Board have accepted the interpretation placed on the phrase “per annum” by 
the Karnataka High Court. 

3. In view of the foregoing, the deduction under section 80J should 
not be reduced proportionately with reference to the period for which the 
business of the undertaking, ship or hotel was not carried on during the 
relevant previous year.’ [Circular No. 378, dated 3rd March, 1984.]”. 

Page 2171: aectioo 80J: 

At the end of the paragraph titled "ITO*s duty to tdlow deduction even 
though not claimed by the assessed’, add ,— “Relief under section 80J must 
be allowed once all the conditions necessary to afford the relief have been 
satisfied. The right which the Legislature has conferred upon the assessee 
arises section 80J(2) and that right is an absolute and unqualified right and 
that ri^t is not made conditional upon any cmnputation by the Income-tax 
Officer or any notice issued by him. The circular the CBR in June, 1955, 
read with the decision ot the Supreme Court in Navnit Lai C. laveri v 
KX. Sen, AAC [(1965) 56 ITR 198 (SC)] makes it incumbent upon the 
Income-tax CMhcer to draw the attention of the assessee to the relief allow¬ 
able under s^on 80J to whidbt the assessee appears to be entitled but which 
he has omitted to specify in the return. Even if the Incmne-tax Officer dom 
not notify the amount of loss under section 80J the assessee is entitled to 
carry forward (he losses and have them determined in a subsequent year 
[CIT V Mattoo Worsted Spng. A Wvg. Mitts, (1983) 139 ITR 1020, 1023- 
24 (J&K)]. 

Tax holiday eeneeaBioii poaaible through rectiAeatlon proeeediiiga.r— 
No doubt, an obUgaiion is imposed on an assessing authority to grant a oon^ 
cession or relid! avidlable under die statute ccmcemed and such concession 
or cannot be mtosed merely because the assessee had omitted to claim 
die same. But, the mere existence of such an obl^adon is nof sofficieot for 
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allowance of sudi concesuon or rdief. For Aat, predse factual matmial 
and dear data must be contained m the record so as to enable the assess¬ 
ing anthori^ to consider die allowance of such concession or relief. In the 
absence of sudi material, no fault can be found with the assessing authority 
for not allowing the concession or reHd. 

Thus, where such material is on record and the assessee does not daim 
relief in that regard in the return or in the course dt assessment proceeding, 
such relief can be availed of by the assessee by resorting to rectification {uo- 
ceedings. However, where su(^ material does not exist in die record at the 
time of completing the assesanent, the relief cannot be daimed through 
rectification proceedings because in such a case it cannot be said that there 
was a mistake apparent from the record in omitting to grant the relief 
[scCf Anchor Pressings (P.) Ltd. v CIT, (1986) 161 ITR 159 (SC), afBbrm- 
Ing Anchor Pressings (P.) Ltd. v CIT, (1975) 100 ITR 347 (All); i/idion 
Aluminium Co. Ltd. v CIT, (1983) 141 ITR 258 (Cal); Subhash Chandra 
Sarvesh Kumar v CIT, (1981) 132 ITR 619 (All), special leave petition 
dismissed by the Supreme Court: (1984) 146 ITR (St.) 5 (SC)]. 

Allowance in appeal proceedings.—Where the necessary data and mate¬ 
rial are on record, the appellate authority can direct allowance of benefit 
under section 80J even though no cldm was made before the Income-tax 
Officer [CIT v Ganga Engineering Works, (1987) 165 ITR 795 (MP)]. 

But no such direction can be given if there is no material on record 
supporting such claim [CIT v G.S. Rice Mills, (1982) 136 ITR 761 
(All)].”. 

Pages 2171-2172: section 80J: 

On die subject "Carry forward and set off of deficiency—section 80/ 
(3)”, rderence may also be made to East India Hotels Ltd. v CBDT, 
(1986) 161 IIR in (Cal). 

Page 2172: section 80J: 

In last line of the paragraph tided "Claim for set off possible even though 
deficiency was not determined in earlier loss-years^', after ”123 ITR 385 
(Mad)”, add ,— ”; CIT v Mattoo Worsted Spng. <£ Wvg. Mills, (1983) 
139 riR 1Q20 (J & K); CIT v M.A. Paper A Cardboard Factory Pr. Ltd., 
(1986) 160 ITR 877 (Cal); CIT v Ensure Foundaries Ltd., (1985) 151 
ITR 464 (Mad); CIT v Veljan Hydrmr (P.) Ltd., (1985) 151 ITR 734 
(AP)”. 

Page 2172: section 80J: 

At the end <Mf die pangrapb tided "Claim for set off possible even though 
deficiency was not detemUned in earlier Uns-yearF*, addf— 

"However, according to the Karnataka High Court in CIT y Sree Valli-^ 
appa TaesUes Lid. [(1987) 166 ITR 548 (Ka^)], subHMCtknu (1) and 
(3) of section 80J have to be read together and not in iidation. From a 
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joint rMding, it follows that the computation of the deficiency should be 
under section 80J(1) and it is only that deficiency that can be carried for* 
ward and set off under section 80J(3). The sdieme of section 80J is very 
clear and does not require that a claim for computation should be made 
only where there is profit and gain.*’. 

Page 21.74: section 80J: 

At the end of the paragraphs titled “Computation of profits for file pur¬ 
pose of section 80/*', add ,— 

• “The benefit of section 80J is confined only to the profits and gains derived 
from the new industrial undertaking. Su^ profits and gains are to be 
computed after setting off unabsorbed depreciation as also uoabsorbed 
business losses of earlier years, if any [see, CIT v Shankar Cold Storage, 
(1982) 138 ITR 286 (All); CIT y North Arcot District Co-operative 
Spng. Milk Ltd., (1985) 151 ITR 238 (Mad); Leco Engg. Co. Ltd. v CIT, 
(1984) 148 ITR 478 (Punj); Transformers & Electricals Kerala Ltd. v CIT, 
SLP (Civil) No. 4621 of 1982: (1984) 149 ITR (St.) 129 (SC); G. T.N. 
Textiles Ltd. v CIT, SLP (Civil) Nos. 278-280 of 1983: (1985) 151 ITR 
(St.) 13 (SC)].”. 

Pages 2174-2175: section 80J: 

On the subject “Already absorbed losses, etc,, of the new unit cannot 
affect the current yearns profits of that unit”, reference may also be made 
to CIT V Warner Hindifsthan Ltd., (1986) 160 ITR 217 (AP). 

Page 2175: section 80J: 

In the last two lines of the paragraph titled “Profits contepiplatai by sec¬ 
tion 80/ must be derived from the new wtif\ after “135 ITR 278 (Ker)”, 
add,-^ “; CIT v Cochin Refinery Ltd., (1983) 142 ITR 44L (Ker)” 
[holding that interest earned on bank deposits cannot be termed as profite 
derived from the new unit]. 

Page 2177: section 80J: 

At die end of the paragraph titled “Question of law”, add ,— 

“The question whether the Tribunal was justified in allowing the ben^t 
of section 80J is a question of law [CIT v Jagjit Industries Ltd., (1987) 61 
CTR (Del) 334].” 

Page 2178: section 80JJ (now Omitted): 

Before the text of section 80JJA, add,-— 

8 WJ maitted,—-Section 80/J was amended by the Finance Act, 
1983 (11 of 1983), with effect from Ist April, 1984, U., for and from 
assesflnmit irear 1984-85. The scope ud effect Of these amendment have 
been dabwated in paragraphs 44.1 to 44.4 oi die departmental circular 
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No. 372, dated 8th December 1983, which have been iq>rodiiced at pages 
cvii<cviii of Vd. 4. 

Thereafter, section 80JJ ht» been omitted by the Finance Act, 1985 
(32 oi 1985), with effect from 1st April, 1986, Ue., for and from assess¬ 
ment year 1986-87. The scope and effect of such omission have been 
^borated in the following portion of the d^artmental circular No. 421, 
dated 12th June, 1985, as under:— 

‘Deduction in respect of profits and gains from business of live-stock 
breeding or poultry or dairy farming. —29.1 Under the provisions of sec¬ 
tion 80JJ of the Income-tax Act, a taxpayer deriving income from die 
business of livestock breeding or poultry or dairy farming is entitled to a 
deduction in the computation of his total income of an amount equal to 
fifteen per cent, of the aggregate profits and gains derived from these 
sources or Rs. 15,000, whichever is hi^er. Where the^ aggregate amount 
of such profits and gains does not exceed Rs. 15,000, the entire amount is 
exempt from tax. In computing the deduction in relation to profits and 
gains derived from the business of poultry farming, profits and gains in 
excess of Rs. 1 lakh are ignored. 

29.2 In the context of the raising of the exemption limit, reduction in 

tax rates and the fact that this concession is open to abuse, the Finance 
Act, 1985,-has discontinued the tax concession under section 80JJ of the 
Income-tax Act. v 

29.3 This amendment takes effect from 1st April, 1986, and will, ac¬ 
cordingly, apply in relation to the assessment year 1986-87 and subsequei)};;;^ 
years.’.”. 

Page 2179: section 80JJA (now omitted): 

Before the text of section 80K, add ,— 

“Section. 80JJA omitted.—Section 80JJA was omitted by the Finance 
Act, 1983 (11 of 1983), with effect from 1st April, 1984, i.e., for and 
from assessment year 1984-85. Thus, section 80JJA remained operative 
for assessment years 1980-81 to 1983-84.”. 

Page 2182: section 80K (now omitted); 

Before the paragraph titled "80J!C concession discontinue^’, add ,— 

“Section 80K omitted.—Section 80K has been omitted by the Finance 
Act, 1986 (23 of 1986), with effect from 1st April, 1987. The scope and 
effect of such omission have been elaborated in the following portion 
die departmental circular No. 461, dated 9th July, 1986, as under:— 

*(xi) Withdrawal of certain tax concessions.---^.l Deduction in respect 
of dividends attributable to profits and gains frmn new industrial under* 
takings or ships or hotd business: 

Undmr the existing provisions of section 80K of the Income-tax Act, any 
dividends paid by a company out of profits in respect of which die com¬ 
pany is entitled to a deduction under section 80J are exempt from income* 

c*f: it V— 31 
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tax in the hands of the shareholders. However* the dividends distributed 
out ctf profits derived from industrial undertakings* hotels and shijn which* 
respectively* went into production or started functioning or were put to use 
after 31st March* 1976* are not entitled to the aforesaid tax exemption. 
With a view to withdrawing concessions which are no longer relevant* the 
Finance Act has deleted section 80K of the Income-tax Act. As a conse¬ 
quential measure, sub-section (2) of section SOL* sub-section (2) of sec¬ 
tion SOM* clause (xxiv) of sub-section (1) of section 80VVA and sub¬ 
section (3) of section 197 of the Income-tax Act* have been deleted and 
amendment made in section 80A(3). 

25.2 These amendments will take effect from 1st April, 1987, and will 
apply in relation to the assessment year 1987-88 and subsequent years.’.” 

Page 2183: section 80K: 

Before line 3 from bottom, add,— 

^’Excess relief granted to a shareholder—^remedy.—^Where dividends 
are distributed by a company without deducting tax at source or after deduc¬ 
ting tax on only a portion of the dividends on the basis of a provisional 
certificate issued by the Income-tax Officer under section 197(3) of the 
1961 Act, in relation to the portion of the dividend relating to the profits of 
a new industrial undertaking which is exempt under section 80K, but after 
the final assessment of the company and working out of the profits of the 
company under section 80J, the Income-tax Officer is of the view that the 
benefit allowed under the provisional certificate might be excessive, the 
remedy is not to reopen the assessment of the shareholder under section 147 
on the basis that income has escaped assessment but compensating in a 
later year by the operation of rule 20 of the Income-tax Rules, 1962. Rule 
20 is quite complex ia its operation. The amount which is to be granted 
to a shareholder as exempted dividend is not exactly the same as the amount 
enjoyed by the company in that year. It is based on the sum total of the 
exemptions enjoyed by the company in several years and on the amount 
already granted to the shareholder and what remains to be granted to the 
shareholder. The scheme of the Act is, therefore, to delink the assessment 
of the company under section 80J from the assessment of the shareholders 
under section 80K, but tbe two things are made interdependent on each 
otlwr by the wording of rule 20. The only way in which section 80K can be 
. urorked out in the case of shareholders to give adjustment in some subse¬ 
quent year, otherwise they will be paying tax on the exempted portion of 
their dividend aU the time [CIT v C. P. Modi & Sons, (1986) 157 ITR 492 
(Del)].”. 

Pig* 2189: aection SOL: 

Before the paragraiffi titled “Eligible assemeP*, add,-^ 

IBnbaequent anendneBta to aection SOL^L The Finance Act, 1983.^ 
Sibtion SOL hat been amended by the Hnaiiee Act, 1983 (11 of 1983)i 
vAih efltot from lit April, 1984, U., for and from assessment year 1984* 
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S5. Hie scope and effect of these amendments have been elaborated in para- 
jgpFaphs 46.1 to 46.5 of the departmental dicolar No. 372, dated 8th Decem¬ 
ber, 1983, whidi have been reproduced at pages cix-cx of Vol. 4. 

IL The Finance Act, 1984.—^By this Act, section 80L has been amcndei l 
vrith effect from 1st April, 1985, i,e., for and from assessment year 1985-86. 

The scope and. <^ect of sudi amendments have been elaborated in para¬ 
graphs 21.1 to 21.7 of the departmental circular No. 387, dated 6th My, 
1984, whidi have been reproduced at pages cxi-cxiii of Vol. 4. 

in. The Taxation Laws (Amendment) Act, 1984.—By this Act, section 
80L(l)(c) has been amended with retrospective effect from 1st April, 
1972, i.e., for and from assessment year 1972-73. Further, a new sub-sec¬ 
tion (3) has been inserted in section SOL with retrospective effect from 
1st April, 1976, i.e., for and from assessment year 1976-77. For import of 
these amendments, reference may be made to page cxiii of Vol. 4. 

IV. The Finance Act, 1986.—By this Act, section 80L(l)(ff) has been 
substituted a new section, with effwt from 1st April, 1987. The KOpt 
and ^ect of sudi substitution have been elaborated in the following portion 
of the departmental circular No. 461, dated 9th July, 1986, as under:— 

'(xviu) Measures for nosing resources for the public sector. —36.1 Under 
the existing provisions of section SOL of the Income-tax Act, interest on 
such debentures issued by any co-operative society (including a co-opera¬ 
tive land mortgage bank or a co-operative land development bank) or 
any other institution or authority, as notihed by the Central Government 
is allowed as a deduction within specified limits. Under the provisions of 
section 198 of the Income-tax Act, no tax is deductible at the time of pay¬ 
ment of any interest on such debenture. 

36.2 With a view to tapping rural savings for the benefit of public 
sector, section 80L(l)({i) of the Income-tax Act has been amended so as 
to include also the interest on debentures issued by a public sector company 
as an item qualifying for deduction. With a view to avoiding inconvenience 
to those who may wish to subscribe to these debentures, section 193 (ub) 
has been amended so as to exclude the interest payable on such debenture 
from the requirement of deduction of tax at source. 

86.3 The amendment to section SOL will apply in relation to the assess¬ 
ment year 1987-88 and subsequent years. 

36.4 The amendment to section 193 will take effect from 1st June, 
1986.’. 

The omission of section 80L(2) by the Finance Act, 1986, is conse¬ 
quential to the omissicm, by that Act, cff section 80K. 

V. The Finance Act, 1987.—^Ihe omissiott by this Act, of the Explana¬ 
tion to section 8(8L(l)(ff) is consequential to the insertion, by that Act, 
of section 2(36A), with effbct &oin 1st ^ril, 1987.”. 
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Page 2189: aection SOL: 

On the subject '^Eligible assessees", reference may also be made to—- 

(1) CIT V P.N. Ramaswcmy, (1984) 146 ITR 627 (Mad) (where ihe 
interest income of the wife is tagged with husband’s inco.ne, husband is 
entitled to relief under section 80L]. 

(2) CIT V G.B.J. Seth <fe C. O.L Seth, (1987) 166 ITR 604 (MP) 
[for and from assessment year 1972-73, a general AOP is not entitled to 
deduction under section 80L]. 

Also see, CIT v Madhu Kanta Ben, (1987) Taxation 84f3)-139 (MP). 
Page 2190: section SOL: 

After serial No. (g), giving details of notifications under section 80L(1> 
(k), add ,— 

“(h) 7.5% 15 years IRCI Bonds for Rs. 5 crores issued by the Indus¬ 
trial Reconstruction Clorporation of India Ltd. in March 1983- 
[5.0. 3763, dated September 22, 1983: (1983) 144 ITR (St.) 
42]. 

(i) 7-year 14% Secured Redeemable Non-c&nvertible Bonds (A- 
Series) issued by M/s. Indian Telephone Industries Ltd. Banga¬ 
lore in 1986; and 

7-year 14% Secured Redeemable National Thermal Power Cor¬ 
poration Bonds—1986—1st Series [5. O. 3641, dated August 6, 
1986: (1987) 164 ITR (St.) 73]. 

(/) 7-year 14% Secured Redeemable Non-convertible Bonds issued 
by M/s. Neyveli Lignite Corporation Ltd. [5. O. 4031, dated 
October 17, 1986: (1987) 164 ITR (St.) 120]. 

(fe) 7-year 14% Secured Redeemable Non-convertible Bonds (13th 
Series) issued by Rural Electrification Corporation Ltd. [5. O. 
4091, dated October 25, 1986: (1987) 164 ITR (St.) 121]. 

(/) 7-year 14% Secured Redeemable Non-convertible Bonds (A Se¬ 
ries) issued by Messrs National Hydroelectric Power Corporation 
Ltd. [5. O. 4186, dated October 23, 1986: (1987) 164 ITR (St.) 
121 ]. 

(m) 7-year 14% Secured Redeemable Non-convertible TelefAonc 
Bonds—T86 Series, 1st issue, i^ued by the Mahanagar Telephone 
Nigam Ltd. subject to the proviso [5. O. 467, dated December 
12, 1986: (1987) 165 ITR (St.) 306]. 

Other notifications.—^I. National Deposit Scheme, 1984, has been noti¬ 
fied for the purposes <rf section 8(R^(l)({‘i-a), with effect from 1st Aprils 
1985 [GSR 453(E), dated lime 15. 1984: (1984) 148 ITR (St.) 62-8]. 

n. The Industrial Development Bank of India has been approved for 
the purposes of section 8(ff^(l)(vto), with effect from 2nd April. 1984' 
[GSR 86(£), dated Febnuay 29, 1984: (1984) 147 ITR (St) 22].”. 
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Page 2196: section SOM: 

After line 10 from top, add,— 

“VIII. The Finance Act, 1.984.—By this Act, section 80M(1) has been 
amended with effect from 1st April, 1985, i.e., for and from assessment 
year 1985-86. The scope and effect of such amendments have been elabo¬ 
rated in paragraphs 22.1 to 22.3 of the departmental circular No. 387, dated 
6th July, 1984, which have been reproduced at page cxiv of Vol. 4. 

IX. The Finance Act, 1986.—^By this Act, a new section 80M has been 
substituted in place of the existing section 80M, with effect from 1st April, 
1987. In effect, the substituted section SOM enacts provisions of the then 
existing section 80M(1) with omission of certain words, etc., and omission 
of section SOM (2), which was consequential to the omission, by that Act, 
of section 80K.”. 

Page 2196: section SOM: 

On the interpretation of section SOM, reference may also be made to— 

(1) CIT \ Ellenbarrie Tea Co. Ltd., (1984) 146 ITR 617 (Cal) [benefit 
of section SOM granted in original assessment before setting off unabsorbed 
depreciation for earlier years—^rectification held not justified for withdraw¬ 
ing such benefit on the basis of negative figure of total income arrived at 
after such set-off]. 

(2) CIT y Indian Iron & Steel Co. Lid., (1985) 156 ITR 314 (Cal) 
Jassessee, a beneficiary under a trust, was held entitled to benefit under 
section 80M]. 

(3) CIT V National Insurance Co Ltd., (1986) 159 ITR 314 (Cal) 
[an assessee carrying on insurance business and whose •profits are to be 
computed as per section 44 was held entitled to benefit under section 80M]. 

(4) G. Atherton & Co. v CIT, (1987) 165 ITR 527 (Cal) (no relief 
under section 80M was held allowable where the total income was com¬ 
puted at a loss]. 

Page 2203: section 80MM: 

Before line 2 (except footnote) from bottom, c^d ,— 

“HI. ‘Approval of agreements for the purpose of section 60MM of the 
Income-tax Act, 1961— Guidelines regarding. —Attention is invited to the 
Board’s Circular No. 140 [F. No. 167/23 l/74-IT(AI)], dated 6th July, 
1974, para. 1 (jw‘k), wherein it was stated that in the case of a composite 
agreement which specified a consolidated amount as consideration for pur¬ 
poses which included matters Outside the scope of section 80MM, the 
Board may not approve such an agreement for purposes of section 80MM 
of the Act if, in the opinion of the Board, it was not possible to properly 
ascertain and determine the amount of the consideration relatable to the 
provision of technical know-how or services in connection with provision 
of sudi technical know-how qualifying for section 80MM. Thus, tiie ben^t 
of section 80MM could be denied to the entire amount of royidty, commis¬ 
sion, fees, etc., receivable under such an agreement. The has had 
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occaiioa to leconsider it. It has been dedded that in such cases approval 
would be granted by the Board subject to a suitable disallowance for the 
non*qualifying items, after taking into consideration the totali^ of the 
agreement, so that the balance royalty, commission, fees, etc., which is for 
provision of technical know-how or services in connection with provision 
(rf such technical know-how covered by section 80MM, can be exempted.* 
[CimOar No. 332, dated 25th March, 1982.] 

IV. Circular No. 341, dated 10th May, 1982, has been r^roduced at 
page 6325, ante, in connection with section 80AB. 

V. ‘Approval of agreements for the purposes of section SQMM of the 
Iname-tax Act, 1961 —Guidelines regarding .—Attention is invited to the 
guiddines contained in sub-para. (vi7) of para. 1 of Board’s Circular No. 
140, dated 6th July, 1974. The guidelines contained in sub-para, (vii) of 
para. 1 have since been modified and the revised guidelines contained in 
this paragraph are as follows:— 

(vii) (a) Where the agreement is for provision of a tedinical know-how 
whidi is likely to assist in the manufacture of goods or the 
processing of materials or in the installation or erection of plant 
or machinery for such manufacture or processing, the tecMcal 
know-how provided should be manufacturing/processing techno¬ 
logy and/or plant/machinery design and/or installation/erec¬ 
tion technology of plant or machinery. 

(b) Agreements for provision of know-how relating to management 
organisations, sales, finance and accounts and for market or 
demand studies will not qualify for approval. 

(c) Agreements for preparation of feasibility or project reports for 
the purpose of supporting applications for assistance from finan¬ 
cial or other institutions will also not qualify for approval. 

(d) Agreements for pre|/aration of feasibility or project reports 
aimed at assessing the techno-economic viability of a project for 
the purpose of investment decisions will qualify for approval 
under section 80MM only if the objectives for which the report 
was prepared had matiued so far as it relates to quali^g 
items under section 80MM in the project reports.* 

[Circular No. 360, dated I6th May. 1983.]”. 

Page 2204: section 80MM: 

On the interpretation of section 80MM, reference may also be made to— 

(1) R. G. Sales Pr. Ltd. v ITO, (1983) 140 IIU 466 (Cal) {an assessee 
can have two characters, one to become a selling agent and, at the same 
thna* to rater into a contract for the supply of technical services—the 
Bogfd was directed to reconsider the approval to the concerned agreement 
•on ^ above criteria]. 
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(2) Birto Consultants Ltd, y CBDT, (1986) 157 ITR 98 (Bom) [CBDT 
was directed to consider afresh the application for approval of the agiee- 
ment]. 

(3) Albright Morarji Pandit Ltd. v CBDT, (1987) 166 ITR 583 
(Bom) [refusal of approval to the agreement was held justified as there 
was evidence that the agreement was not genuine]. 

Also see Technofab Engg. Pr. Ltd. v Union of India, SLP (Civil) No. 
7167 of 1983: (1984) 147 ITR (St.) 4-5 (SC). 

Page 2204: section 80MM (now omitted): 

Before the text of section SON, add ,— 

“Section 80MM omitted.—Section 80MM has been omitted by the Fin¬ 
ance Act, 1983 (11 of 1983), with effect from 1st April, 1984, i.e., for 
and from assessment year 1984-85.”. 

Page 2207: section 80N (now omitted): 

Before the text of section 80-0, add ,— 

^‘Section 80N mnitted.—Section SON was amended by the Finance Act, 
1984 (21 of 1984), with effect from 1st April, 1985, i.e., for and from 
assessment year 1985-86. The scope and effect of such amendment have 
been elaborated in paragraphs 23.1 to 23.3 of the departmental circular 
No. 387, dated 6th July, 1984, which have been reproduced at page cxv of 
Vol. 4. 

Finally, section SON has been omitted by the Finance Act, 1985 (32 of 
1985), with effect from 1st April, 1986, ix,, for and from assessment year 
1986-87. The scope and effect of such omission have been elaborated in the 
following portion of the departmental circular No. 421, dated 12th June,. 
1985, as under:— 

^Deduction in respect of dividends received from certain foreign com¬ 
panies .—30.1 Section SON of the Income-tax Act provides for a deduction 
in the computation of the total income of fifty per cent, of the income by 
way of dividends received by an Indian company on shares allotted to it 
in a foreign company in consideration of any patent, invention, design, 
tei^nical ”know4iow”, etc., made available or technical services rendered 
to the foreign company. 

30.2 With the reduction in the rates of corporation tax and the limited 
utility of this cbncession at present, the Finance Act, 1985, has discontinued 
the concession under section SON ai the Income-tax Act. 

30.3 This amendment takes effect from 1st April,’ 1986, and will, accor¬ 
dingly, apply in relation to the assessment year 1986-87 and subsequent 
years.*.”. 

Page 2210: aectioB 80-0: 

After line 17 from top, add,—- 

*1Bttbseqoeiit amendneBts.—-1. The Finance Act, 1984.—Election SO-O* 
has been amended 1^ tiie Finance Act, 1984 (21 of 1984), witit frona 
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1st April, 1985, i.e., for and from assessment year 1985-86. The ^cope 
mid dGlect of such amendment have been elaborated in paragraphs 24.1 to 
24.3 of the departmental circular No. 387, dated 6th July, 1984, which 
have been reproduced at pages cxv-cxvi of Vol. 4. 

IL The Finance Act, 1985.—BSy this Act, the existing Explanation to 
section 80-0 has been substituted by a new Explanation, with effect, from 
1st April, 1986. This substitution is consequential to the omission, by that 
Act, ^ section 80N. 

in. The Finance Act, 1987.—Certain amendments have been made by 
this Act in section 80-0, with effect from 1st April, 1988. The scope and 
effect of these amendments to section 80-0, as also of omission of section 
155(12), have been elaborated in the following portion of the departmental 
circular No. 495, dated 22nd September, 1987, as under:— 

‘Modification in the provisions relating to deduction in respect of royalties, 
•etc., from certain foreign enterprises. —33.1 Under the existing provisions 
of section 80-0 of the Income-tax Act, an Indian company is entitled to a 
deduction of an amount equal to 50 .per cent, of the income by way of 
royalty, commission, fees and similar payments, received from the Govern¬ 
ment of a foreign State or a foreign enterprise for consideration for the use 
•outside India of any patent, invention, model, etc. Such income has either 
to be received in India in convertible foreign- exchange or having been 
received in foreign exchange outside India is brought into India. Explanation 
(ii) to section 80-0, however, provides that if out of any such income, any 
sum is utilised by the Indian company outside India in the manner per¬ 
mitted by the Reserve Bank of India, the same would be deemed to have 
been brought into the country and a deduction shall be allowed in respect 
of such amount. 

The basic purpose of this incentive provision is to earn foreign exchange 
for the country. This can be done effectively only by ensuring mward remit¬ 
tance of foreign exchange within a reasonable period. Therefore, Explana¬ 
tion to section 80-0 as it stood earlier has been deleted and a third proviso 
has been inserted* in section 80-0, laying down that a deduction will be 
allowed under that section only in respect of income which is received In 
India in convertible foreign exchange or has been brou^t into India within 
a period of six months. However, where the Commissioner is satisfied (for 
reasons to be recorded in writing) that the assessee is unable to do so 
within the time specified above, because of reasons beyond his control, he 
may allow such further time as may be considered necessary. 

33.2 It was held by the Bombay High Cburt that a branch abroad of a 
company resident in India would be a ‘foreign enterprise”, within the mean- 
mg of section 80-0. As this was not the intention of the law, a new clause 
^11) has beem inserted in ExpUausHon to sectiim 800 to Olaiify that a 
^**l0mgn enterprise** means a person who is a non-resident 
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33^ Whore the deduction under section 80-0 is not allowed on the 
ground that the qualifying amount of income has not been brought into 
India in the relevant year but has been received or brought into India in a 
subsequent year, the assessment order in respect of the deduction under 
section 80-0 was rectified under section 154 within a period of 4 years 
from the date on which income was either received in India or brought into 
India. The power to make such an amendment is derived from section 
155(12). Consequent to the introduction of the proviso referred to in para¬ 
graph 33.2 above, the provisions of section 155(12) were no longer neces¬ 
sary and have, therefore, been deleted. 

33.4 The deletion of the words “or having.dealing in foreign 

exchange” has been done only to simplify the section. It does not, in any 
manner, reduce or narrow down the scope of application of the section 
itself. In other words, as along as the payment made by the foreign state 
or foreign enterprise in convertible foreign exchange is received within the 
specified period in India by dr on behalf of the assessee in accordance 
with the law in this regard [Foreign Exchange Regulation Act, 1973], the 
.assessee would be entitled to the deduction under this section, if the other 
requirements in this regard are satisfied. 

33.5 These amendments will come into force with effect from the 1st 
April, 1988, and, will, accordingly, apply to assessment year 1988-89 and 
subsequent years.’.”. 

Page 2213: section 80-0: 

On the interpretation of section 80-0, reference may also be made to— 

(1) Searle (India)'Ltd, v CBDT, (1984) 145 ITR 673 (Bom) [fees 
received for technical service rendered in India were held not eligible for 
deduction under section 80-0]. 

(2) Apte Amalgamations Ltd. v CBDT, (1985) 153 ITR 824 (Bom) 
[the Board was directed to consider the application for approval of the 
agreement after condoning delay]. 

(3) Gannon Dunkerley &. Co. Ltd. v CBDT, (1986) 159 ITR 162 (Bom) 
[section 80-0 not to be interpreted in a narrow manner—on facts, refusal 
to approval held not justified]. 

(4) Simon Carves India Ltd. v ITO, (1986) 159 ITR 167 (Cal) [if 
conditions of section 80^ are satisfied, the Board is duty bound to exercise 
its discretion and grant approval]. 

(5) Indian Hume Pipe Co. Ltd. v CBDT, (1987) 165 ITR 537 (Bom) 
[for obtaining deduction under section 80-0, the agreement need not neces¬ 
sarily be between the assessee and the foreign enterprise—on facts, condition 
of 8ectioii,80-O held satisfled]. 

(6) CIT V Birla Bros. Pr. Ltd., (1987) 165 ITR 586 (ai) [the date 
specified in section 80-0 is for making the application and not for accor- 

the ai^roval]. 
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(7) Petron Engg. Construction Pr, Ltd. v CBDT, (1987) 165 ITR 668 
(Bom), aflbned, Petron Engg. Construction Pr. Ltd. v CBDT^ (1987) 34 
Taxman 401 (Bom) [on facts, royalty received held not eligible for deduc¬ 
tion under section 80-0]. 

Page 2218: section SOP: 

After line 8 from top, add ,— 

**Sub8equent amendments.—I. The Finance Act, 1983.—^By this Act, a 
new clause (h) was substituted in section 80P(2), with effect from 1st 
April, 1984, i.e., for and from assessment year 1984-85. The scope and 
effect of the so-substituted section 80P(2)(h) have been elaborated in 
paragraphs 48.1 to 48.3 of the departmental circular No. 372, dated 8th 
Deceml^r, 1983, which have been reproduced at pages cxvi-acvii of Vol. 4. 

The amendments made by the Finance Act, 1983 (11 of 1983), in sec¬ 
tion 80P(3) are consequential to the insertion by that Act, of section 
80HHC, with effect from 1st April, 1983, as also to the omission, by that 
Act, of section 80JJA, with effect from 1st April, 1984, 

11. The Finance Act, 1985.—^The amendments made by this Act in sec¬ 
tion 80P(3) are consequential to the omission^ by that Act, of section 80JJ, 
with effect from 1st April, 1986.”. 

Page 2218: section 80P: 

On the subject "Strict construction necessary", reference may also be 
made to Vidarbha Co-operative Marketing Society Ltd. v CIT, (1985) 156 
ITR 422 (Bom). 

Page 2218: section 80P: 

In the last line of the paragraph titled "Exemption may be curtailed or 
withdrawn by a Finance Act", after ”17 CTR (Mad) 306”, add,-- “ ; CIT 
v Jalgaon District Central Co-operative Bank Ltd, (1983) 143 ITR 326 
(Bom). 

Pages 2219-2220: section 80P: 

The following further cases may be referred to in connection with— 
section 80P(2)(a)(0: 

(1) Mdtwa Mills Karmachari Parasper Sediakari Sanstha Ltd. v CIT, 
(1983) 140 ITR 379 (MP) [interest dented on the loans advanced to 
another unit of the assessee itself—-held not eligible for deduction because 
the same cannot be deemed to form part of the gross total income]. 

(2) * CIT V Madras Auto Rikshaw Drivers^ Co-operative Sodety Ltd,,. 
(1983) 143 ITR 981 (Mad) [assessee-society purchuing auto rickshaws and 
selling them to its members under hire purdiase terms—assessee could not 
be treated as providing credit facilities]. 
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(3) CIT V Madurai District Centred Co-operative Bank Ltd., (1984) 
148 ITR 196 (Mad) [mterest from securities held as per statutory require¬ 
ments as also subsidies received from Government for opening new branches 
and giving loans to poorer sections at lower rate of interest were held 
income attributable to banking business and eligible for deduction]. 

(4) CIT v Dhar Central Co-operative Bank, (1984) 149 ITR 438 (MP) 
[income earned by the assessee, a co-operative society carrying on the 
business of banking and providing credit facilities to its members, from 
commission and brokerage by dealing in bills of exchange, Government sub¬ 
sidy, admission fee from members, incidental charges, etc., were held 
eligible for deduction benefit]. Also see, Bhopal Co-operative Central Bank 
Ltd. V CIT, (1985) 156 ITR 655 (MP); CIT v Bhopal Co-operative Cen¬ 
tral Bank Ltd., (1987) Taxation 84(3)-163 (MP); Bhopal Co-operative 
Central Bank v CIT, (1987) 65 CTR (h0») 101. 

(5) Addl. CIT V Rajasthan State Co-operative Bank Ltd., (1987) 163 
ITR 213 (Raj) [income from Government securities held by a co-operative 
society as its stock-in-trade—held eligible for deduction]. 

(6) CIT V Bhopal Co-operative Central Bank Ltd., (1987) 164 ITR 713 
(MP) [interest from Government securities held as per statutory require¬ 
ment—held eligible' for deduction]. 

section 80F(2) (a) {it ): 

(1) CIT V Taj Textile Industries Co-operative Society Ltd., (1987) 34 
Taxman 271 (Ker) [assessee-co-operative society engaged in the manu¬ 
facture and sale of handloom clothes—society purchased raw materials and 
entrusted the same to workers who carried out the work in thatched shed 
belonging to the society—^held, society was engaged in a ‘cottt^e. industry* 
and eli^ble for deduction under section 80P(2)(a)(u)]. 

section 80P(2) («) («/): 

(1) Keshked Co-operative Marketing Society Ltd. v CIT, (1987) 165 
ITR 437 (MP) [income derived.by the Society from its activity of pur¬ 
chasing paddy frmn its members, mUling it<and seUing the same on its own 
account-held not eligible for deduction because such income is not from 
an activity of maiketing of agricultural produce of its members]. 

Also see, CIT v Karjan Co-operative Cotton Sale Ginning and Pressing 
Factory, SLP (Qvil) No. 8867 of 1981: (1984) 146 ITR (St.) 3-4 (SC). 

section 80P(2) (n) (iv): 

(1) CIT v Tamil Nadu Co-operative Marketing Federation Ltd., (1983) 
144 ITR 74- (Mad) [profit on sale of fertilisers earned by an appex society 
to its member-societies, held eligible for deduction because the expression 
GO-operarive society covers a primary co-operative society as also an appmt 
co-operative society]. 
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(2) CIT V Guntur District Co-operative Marketing Society Ltd., (198S) 
154 ITR 799 (AP) [supply to members as well as non-members—the sup¬ 
ply of agricultural implementSj etc.^ does not make the society any the less 
a society engaged in the supply of agricuhural implements, etc., to its 
members]. 

(3) Vidarbha Co-operative Marketing Society Ltd. v CIT, (1985) 156 
ITR 422 (Bom) [co-operative society appointed as distributor of fertilisers 
—^held not entitled to deduction because there was no ‘purchase’ in the 
commercial sense; section 80P(2) (a) (/v) is confined only to profits on 
sale to members and does not cover profits on sale to non-members]. 

section 80P(2) (a) (vi): 

(1) Gora Vihhag Jungle Kamdar Mandali v CIT, (1986) 161 ITR 658 
(Guj) [voting rights in a labour society also given to social workers— 
society not entitled to deduction as the condition of the proviso to section 
80P(2) was not satisfied]. 

section 80P(2)(c): 

(1) CIT V Guntur District Co-operative Marketing Society Ltd., (1985) 
154 ITR 799 (AP) [profits attributable to supply of agricultural imple¬ 
ments, etc., to non-members held eli^ble for deduction under section 
80P(2) (c)]. 

(2) Bhopal Co-operative Central Bank v CIT, (1987) 65 CTR (MP) 
101 [income from locker , rent was held eligible for deduction under sec¬ 
tion 80P(2) (c)]. 

section 80P(2) (e): 

(1) CIT V Ahmedabad-Maskati Cloth Dealers Co-operative Warehouses 
Society Ltd., (1986) 162 ITR 142 (Guj) [rental income derived from 
letting of shops used for business—held not eligible for deduction because 
such income could not be said to be derived from the letting of godowns 
or warehouses]. 

(2) Vdupi Taluk Agricultural Produce Co-operative Marketing Society 
Ltd., (1987) 166 ITR 365 (Kam) [income derived by way of commission 
by the assessee for procurement of paddy and rice and reimbursement of 
tranq>ort charges—'held not eligible for deduction because the same does 
not represent income from letting out godowns or warehouses for purposes 
of storage, etc.]. 

seetim 8(^(2) (f); 

CIT y Majasthan State Co-op^ative Bank Ltd., C1987) 161. 

(Rij); C/r y Rafasthan State Co-operative Bank Ltd., (1985) 22 
0 (Rhj) {interest on Govnnment securities held as stodt4ii*trade 
||^|it^ 4 riig^ble for deduction under section 8 CP( 2 )(^]. 
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Page .2228: aectioa .80QQA: 

At the end of the page, add ,— 

^Ti^islatiye amendments.—Section 80QQA has been amended by tiie 
Finance Act, 1985 (32 of 1985), with effect from 1st April, 1985. Hie 
scope and effect of such amendments have been elaborated in the following 
portion of the departmehtal circular No. 421, dated 12th June, 1985, as 
under:— 

‘Extension of tax concession in respect of income of authors of text-books 
in Indian languages. —31.1 Section 80(JQA of the Income-tax Act provides 
for a deduction, in the computation of the total income of an author, of 
an amount equal to 25 per cent, of his income derived from text books, 
etc., in Hindi and other Indian languages. The deduction is available in 
respect of any lump-sum consideration for the assignment or grant of any 
of his interests in the copyright of any such books or of royalties or copy¬ 
right fees, whether receivable in lump sum or otherwise. The deduction is 
allowed only where the following conditions are fulfilled:— 

(/) the book has been prescribed or recommended as a text book by 
any University for a degree or a post-graduate course or is a 
dictionary, thesaurus dr encyclopaedia; 

(//) the book, dictionary, thesaurus or encyclopaedia is written in a 
language specified in the Eighth Schedule to the Constitution. 

The deduction is admissible for the assessment years 1980-81 to 1984- 
85 (both inclusive). 

31.2 In order to encourage the writing of such books, the Finance Act, 
1985, has extended the tax concession in section 80QQA for a further 
period of 5 years, i.e., for the assessment years 1985-86 to 1989-90 (both' 
inclusive) 

Page 2229: section 80R: 

Before line 7 from bottom, add ,— 

^^Legislative amendment.—Section 80R has been amended by the Fin¬ 
ance Act, 1983 (11 of 1983), with effect from 1st April, 1984, i.e., for and* 
from assessment year 1984-85. The scope and effect of such amendment 
have been elaborated in paragraphs 49.1 to 49.3 of the departmental cir¬ 
cular No. 372, dated 8th December, 1983, which have been reproduced at 
pages cxvii-cxviii of Vol. 4.*’. 

Page 2237: section 80RRA: 

After line 5 from top, add ,— 

*1Section 80RRA amended.—Section 80RRA has further been amended^ 
by the Finance Act, 1987 (11 of 1987), with effect from 1st April, 1988, 
i.e., for and from assessment year 1988-89. The scope and effect of such 
amendment have been elaborated in the following portion of the depart¬ 
mental ciroilar No. 495, dated 22hd September, 1987, as under:— 

'Modifkadon of provisions in respect of remunemtian received from- 
seryicetti rented otdskk IrkUa. —34,1 Presmitly, section B0BRA of -the- 
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Income-tax Act provides for deduction of an amount equal to SO per cent, 
of any remuneration received by an individual who is a citizen of India, if 
such remuneration is received by him in foreign exchanj^ from an employer 
for any service rendered by him outside India. 

34JS To provide an incentive for bringing foreign exchange into India, 
the Finance Act, 1987, has enlarged the benefit of deduction to— 

(0 50 per cent, of the remuneration received by the taxpayer; or 
(u) 75 per cent, of such remuneration as is brought into India by 
or on behalf of the taxpayer in accordance with the Foreign 
Exchange Regulation Act, 1973, 
which is higher. 

34J This amendment will come into force with effect from 1st April, 
1988, and will, accordingly, apply in relation to assessment year 1988-89 
and subsequent years.’. 


Provisions of section 80RRA explained and analysed,—Section 80RRA 

talks of “any remuneration.for any service’’ rendered outside India. 

While it uses the word “employer”, it does not use the words “employee” 
or “salary”. A party tiiat retains a consultant can properly be described 
as his employer. The words “any femtmeratioh” are wide enough to 
cover the fees payable to a consultant (provided, of course, he is a 
technician as defined by tile section) and the words “any service” are wide 
enough to cover consultancy services. Hiat the benefit under section 80RRA 
is given only to an individual does not detract from this interpretation. lliere 
Is nothing in the section which restricts its benefit only to an individual who 
renders service as or in the status of an employee and receives salary as 
remuneration [Aditya V. Birla v CBDT, (1986) 157 ITR 470, 474 (Bom)]. 
In the facts of that case, the Government was directed to accord aj^roval 
to the petitioner’s agreement with a foreign company. 

In the facts of CIT v Sitaldas Gyanchand [(1986) 160 ITR 43 (MP)], 
ihe assessee was held not entitled to deduction under section 80RRA be* 
cause he could not produce the requisite approval certificate. 


Departmental circular.—^The following departmental circular is rele 
•vant to section 80RRA:— 

'^Section 80RR4 of the Income-tax Act, 1961 —Scope of the tax con¬ 
cession ^—Section 80RRA was inserted in the Income-tax Act, 1961, W;e.f 
1*4-1975 by the Finance Act, 1975. Under this section, a resident Indian 
citizen receiviag the remuneration from the Government of a foreign 
or a foreign miterprise or any association or body established outride mdif 
fmr any sendee rendered by him outside India was entitled to a d«}ucti0nf 


Ih' the contputatiori eff his taxable immme, of an mnount equal to 5(^ o, 
nndi reBsunerationi. This deduction Vas adm^ribte only' rn tiie case o« 

tedinidans. Ibe -Finimee'; .(No, t )' rAOti': 
riibsifomd ffiis section by a new section dm obfect 
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with ^ect from the assessment year 1978-79, the scope of the concession 
to remuneration received by Indian tedinicians, etc., employed outside 
India by Indian concerns as well. 

2. The deduction under section 80RRA is admissible if the following 
conditions are fulfilled: 

(1) The recipient of the remuneration shoi^ be a citizen of India. 

(2) The remuneration would be received in foreign currency from any 
employer, being the Government of a foreign State or a foreign enterprise 
or an association or body established outside India or an Indian concern. 

(3) The remuneration must be for services rendered by the employee 
outside India. 

(4) Where the employee is a Government servant, his services outeide 
India should be sponsored by die Central Government and, in any other 
case, he must be a technician and the terms and conditions of his service 
outside India should be approved by the Central Government or die pres¬ 
cribed authority for the purposes of section 80RRA. (The authority to 
grant approval has been entrusted to the Foreign Tax Division in the 
Department of Revenue in the Ministry of Finance.) 

For this purpose, the expression ‘technician’ means a person having 
specialised knowledge antk experience in— 

(i) constructional or manufacturing operations or mining or die 
generation or distribution of electricity or any other form of 
power; or 

(u) agriculture, animal husbandry, dairy farming, deep sea fishing or 
ship building; or 

(in) public administration or industrial or business management; or 

(iv) a(x;ountancy; or 

(v) any field of natural or applied science (including medical science) 
or social science; or 

(vi) any other field which die Board may prescribe in this behalf, 
who is employed in a capacity in whidi such specialised knowledge and 
experience are actually utilised. 

(The only field prescribed by the Board for the purposes of item (vi) so 

is the field of journalism.) 

(5) Where the onployee renders continuous service outside India under 
an employer for a period exceeding 36 months, no deduction is admissible 
in r^pect of the remuneration for services b^ond that period. 

3. The Board have received a number of queries regarding the inter¬ 
pretation and applicability of the provisions of section 80RRA. These are 
clarified as under:— 

Questim No. 1: Whether the approval of the Central Govcrtiment to the 
terms and conditions of service outside India for the purposes sectiom 
80RRA is enough for granting deduction under that sectkm? 

Answer: No. Tho af^roval oi the Central Ooveromeat to thje ‘terms and 
erf service’ in tiie c^ of ‘technidans^ isvoidy on several 
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conditioiis for puiposes of admissibility of deduction under section 80RRA. 
In otber words, the assessing officers ^ile considering the claims for deduc¬ 
tion under section 80RRA should not allow die same as a matter of coarse 
without verifying aS to whether all the other conditions prescribed under 
section 80RRA are also fully satisfied by die assessee. 

Question No. 2: Is it necessary that the relation^ip of employer-em¬ 
ployee/master-servant must exist ^tween the assessee and die payer of the 
remuneration to be eligible for deduction under section 80RRA? 

Answer. Yes. It is necessary that the relationship of employer-employee/ 
master-servant should existt between the assessee and the payer of the 
remuneration. Individuals who render service outside India in the capacity 
of independent contractors or consultants, etc., are not eligible for the 
deduction under section 80KRA. 

Question No. 3: Whether masters, mates, captains, etc., working on a 
ship can be regarded as ‘technicians’ for the purpose of section 80RRA? 

Answer: Having regard to the course content of the certificate of com¬ 
petency granted by the Ministry of Transport to such officers and the 
actual duties performed by them, masters and mates, marine engineers and 
radio officers qualify as ‘technicians’ as they have specialised knowledge 
and experience in an applied science. . In view of the above, seamen working’ 
as marine engineers, radio officers, masters, mates, pursers or captains are 
to be regarded as ‘tedinicians’ for the purpose of section 80RRA and they 
qualify for the tax concession. 

Question No, 4: 'Aether the empQoyees engaged as ‘helpers’ to masons 
with the construction companies can also be regarded as ‘technicians’ within 
the scope of section 80RRA? 

Answer: The Board are advised that the test to be applied in such cases 
is whether the same work could have been done by any odier person widiout 
any experience in constructional activities as efficiently as by the applicant 
Hdpers to masons, who assist in concrete mixing, RCC work, etc., mid 
other persons similarly placed will therefore be regarded as ‘tedmicians’. 

Question No. 5: Whether a seaman, who is mnployed an Indian con¬ 
cern and go^ out on a voyage for some period ahd thereaft^ cennes back 
and goes again for certain period- under the same employer, is mitiUed to 
deduction under section 80RRA even fiiough the aggregate period of his 
service outside India exceeds 36 mondis? 

Answer: The Board are advised that die crudal expression in the jsoviso 
h) section 80RRA(1) is ‘renders continuous service outside India under 


Bw&bay High Couvt hae tabHi « contno^ view 4a-Birfo. v 
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or for such employer*. If there is any break in service, it cannot be said 
that the individuid had rendered continuous service outside India for the 
entire period comprised in the two terms. If the service is for a period not 
exceeding 86 months, diere is no bar to the same individual claiming the 
deduction in respect ctf any subsequent employmmit after he had served the 
same employer. This position has been accepted by the Board. 

Question No. 6: Whether a person who renders continuous service out> 
side India for more than 36 months, but under different employers, is en¬ 
titled to deduction under section 80RRA? 

Answer: In a case where the services outside India are performed under 
different employers, the periods of service under these employers cannot 
be clubbed together so as to deny the benefit of deduction as the services 
under different employers would be under different agreements. 

Question No. 7: Whether tiie ‘advances* paid to tiie seamen onployed 
the Indian shipping companies in foreign currency while in foreign ports 
could be considered as remuneration received by the seamen in foreign 
currency for the purpose (ff section 80RRA? 

Answer: Having regard to the provisions of section 101(4) of tiie 
Merdiant Shipping Act, 1958, and tiie agreement entered into between the 
Indian National Shipowners* Association and the Maritime Union of India, 
sudi advances are not mere facilities or loan but are in the nature of part 
payment of wages in foreign currency. Remuneration received by seamen 
outside India in foreign currency for services rendered outside India would, 
therefore, qualify for deduction tmder section 80RRA of the Income-tax 
Act, 1961. 

Question No. 8: What is the procedure for obtaining the approval of the 
Central Government to the terms and conditions of service outside India 
in the case of tedbnidans? 

Answer: For obtaining the approval of the Central Government to the 
terms and conditions (ff service outside India in the case of ‘tedmicians*, 
every person has to file an application in Form No. ITNS 186 (copy en- 
dos^) in triplicate to the Fordgn Tax IMvision in the Departmmit of 
Revenue in tiie Ministry of Finance, as the work for the grant of approval 
has bemi entrusted to the Joint Secretary in-diarge of the Foreign Tax Did- 
sioiL The application has to be accompanied by certified copies of the 
document evidencing the terms and conditions ot serdce of the applicant. 
Oh receipt of sndi apftiication, before granting the approval, the Ontral 
Government considers sriiether the applicant can be regarded as a ‘techni- 
dan* witiiin tiie meaning oi section 80RRA(2)(li)' Furtiier, the letter of 
qn’i^oval issued by tiie Cmitral Government dearly specifies the assessment 
year or tlm period for vHiich tiie terms and conditions rff service ottidde 
hidia have been approved, in tiie case of eadi indhddual Oust 

cap: nr v-7—^32 



6382 


mCOMB-TAX LAW, VOL. 7 fs. 80 rra 


copy of the letter of approval is addressed to the aj^licant and two copies 
are forwarded to the Commissioner of Income-tax having jurisdiction over 
the case of the former. The purpose behind forwarding two copies of the 
letter of approval to the concern^ Commissioner of Income-tax is diat one 
copy may be retained in his office and the other copy be sent to the Income- 
tax Officer having jurisdiction over the case of the applicant*'. [Circular 
No. 356, dated llth March, 1983]. 

Application under section SORRA of the Income-tax Act, 1961, 
for approval of contract of service 


1. (a) Name 

(b) Whether citizen of India 

(c) Address 

(d) Permanent Account No. 

(e) Status — Whether resident/not 
resident/not ordinarily resi¬ 
dent. 

2. Name and address of the foreign em¬ 
ployer. (Also state if the employer is a 
foreign Government or parastatal organisa¬ 
tion). 

3. Nature and type of the job. 

4. Date of commencement of employ¬ 
ment with the foreign employer. 

5. Probable duration of employment un¬ 
der the foreign employer. 

6. Details of remuneration and mode 
of payment (pay, allowances, amenities, 
etc.). 

7. Details of technical qualifications, in¬ 
cluding specilised knowledge and experience 
in constructional or manufacturing opera¬ 
tions etc. (See Explanation (c) to section 
80RRA). 

8. How was the employment secured: 
whether direct or through Government 
channels? 


Whether the applicant is/was a Gov¬ 
ernment servant in India immediately before 
up employment abroad. If so, parti- 
of the post held. 
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10. Whether there is any eontract of ser¬ 
vice for tibe job with the foreign employer 
and, if so, a copy thereof may be appended. 

11. Assessment year in rdation to which 
approval is sought* 

12. Remarlcs. 

Date: Signature of Applicant. 


Instructions 

1. The application should be made to the Foreign Tax Division, Department of 
Revenue, North Block, New Delhi-110001, well in time. It will be in the applicant’s 
•own interest to obtain Government’s approval under section 80RRA of the Income-tax 
Act, 1961, before taking up the appointment under a foreign employer. 

2. The ^>plication should be submitted in triplicate and should be accompanied 
by certified copies of the contract of service, if any, with the foreign employer.”. 

Page 2238: aection 80-S (now omitted): 

After line 5 frcan top, add ,— 

*1Section 80*S omitted.—Section 80-S has been omitted by the Finance 
Act, 1986, with effect from 1st April, 1987. 

The scope and effect of such omission have been elaborated in the 
following portion of the departmental circular No. 461, dated 9tfa July, 
1986, as under:— 

‘26.1 Deduction in respect of compensation for termination of managing 
agency, etc., in the case of assessees other than companies. —As per section 
80-S of the Income-tax Act, a non-corporate taxpayer is allowed a deduc¬ 
tion of an amount equal to 25 per cent, of income by way of compensa¬ 
tion for termination of managing agency of certain types subject to a maxi¬ 
mum limit of deduction of Rs. 1 lakh. This provision applies to a very 
small number of taxpayers. Even in the case of those taxpayers, the relief 
available is only marginal unless the amount of compensation is very large. 
Besides, there was little justification for such a concession which was amen¬ 
able to abuse in ckses where the termination of managing agency was so 
arranged by the assessee as to reduce the liability for tax. Hence, this 
provision has been withdrawn by the Finance Act. A consequential mnend- 
ment has been made in section 80A(3). 

26.2 The amendment will apply in relation to the assessment year 1987- 
88 and subsequent yeats.*.”. 

Page 2240: section 80T (now omitted): 

After the paragraphs titled “Scope of section 807”, add ,— 

*1Subeeqamit amendments.—I. The Finance Act, 1986.—^By this Act, 
‘section 80T has been amended with effect fnm Ist April, 1987. The scope 
and effect of sudi amendments have been elaborated m die following por¬ 
tion of die departmental circular No. 461, dated 9th July, 1986, as under:— 
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“23.1 Modification of the provisions relating to deduction in respect of 
long-term capital gains in the case of non-corporate taxpayers. —^Under the 
provisions of section SOT read with Schedule XII to the Income-tax Act, 
in respect of long-term capital gains in the case of non-corporate taxpayers, 
an initial deduction of Rs. 5,000 is admissible and, in addition, a further 
deduction is admissible, depending upon whether the capital gains relate 
to buildings or lands or any rights therein on the one hand and other assets 
on the other, as also the number of years for which an asset has been held. 
With a view to rationalising the scheme of taxation of capital gains, the 
initial deduction has been raised from Rs, 5,000 to Rs. 10,000. In addi¬ 
tion, if such gains relate to buildings or lands or any rights in buildings 
or lands, a deduction of an amount of 50 per cent, of the capital gains will 
be admissible. By another amendment, the deduction relating to the transfer 
of gold, bullion or jtwellery will be treated on the same footing as buildings 
or lands or any rights in such assets. If the long-term capital gains relate 
to any other asset, the amount of deduction will be 60 per cent. Thus, the 
deduction will be allowed irrespective of the period for which the long¬ 
term capital asset has been held. In a case where the long-term capital 
gains relate to buildings or lands and rights in such assets as also to other 
capital assets, the initial deduction of Rs. 10,000 will be given first in res¬ 
pect of long-term capital gains relating to buildings or lands and then in 
respect of gold, bullion or jeweller}' and if the amount of such capital gains 
is less than Rs. 10,000, the balance will be deducted from long-term capital 
gains relating to any other capital asset. As a consequential measure, the 
Twelfth Schedule to the Income-tax Act has been omitted. 

23.2 The amendments will apply in relation to the assessment year 1987- 
88 and subsequent years.”. 

II. The Finance Act, 1987.—Section 80T has been omitted by the 
Finance Act, 1987, with effect from 1st April, 1988. The omission is conse¬ 
quential to the substitution, by that Act, ol section 48, with effect from that 
date.”. 

Paste 2240: section 80T: 

Before line 3 from bottom, add ,— 

“Where the net result under the said ‘long-term capital gains’ is a loss,, 
no deduction is available under section 80T lCf7’ v Smt. Sigappi Achi, 
ffl983) 14U ITR 448 (Mad)]. 

Similarly, in T. Manickavasagam Chettiar v CIT ((1983) 143 ITR 269 
(Mad)], the partner was held not entitled to deduction under section SOT 
in whose hands net loss was allocated after setting oil the lung-lcnii capital 
gains against business loss in the hands of the firm.”. 

Paite 2241: section 80TT (now omitted): 
tBefore line 3 (except footnotes) from bottom, add ,— 

^^*Secfeion 80TT omitted.—Section 80TT hua fnien omitted'Ij^ the Fin- 
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ance Act, 1986 (23 of 1986), with effect from 1st April, 1987. The scope 
and effect of such omission have been elaborated in the following portion 
of the departmental circular No. 461, dated 9th July, 1986, as under:— 

*27.1 Deduction in respect of winnings from lottery. —^Under section 
80TT of the Income-tax Act, in computing the taxable income of a non¬ 
corporate entity, the whole of the income by way of winnings from any 
lottery is excluded from the taxable income in cases where the winnings 
do not exceed Rs. 5,000. Where the winnings exceed Rs. 5,000, SO per 
cent, of such excess is allowed as a deduction. There has been a tremendous 
growth in the number of lotteries since 1972 when these provisions were 
first enacted. It has been found that in a large number of cases, lottery win¬ 
nings have provided a medium to the assessees to camouflage their un¬ 
accounted income/wealth. Under a separate amendment, income by way of 
winnings from lotteries will be taxed at a flat rate of 40 per cent. In line 
with the aforesaid amendment, the deduction under section 80TT has been 
discontinued. However, winnings up to Rs. 5,000 will be exempt as they 
can come under the general exemption under section 10(3) subject to 
there not being any other casual and non-recurring income. Consequential 
amendment has been made in section 80A(3). 

27.2 The amendments will apply in relation to the assessment year 
1987-88 and subsequent years.*.”. 

Page 2243: section SOU: 

After line 11 from top, add ,— 

‘‘Subsequent amendments.—I. The Finance Act, 1984.—Section SOU 
has been amended by the Finance Act, 1984 (21 of 1984), with effect from 
1st April, 1985. 

The scope and effect of these amendments have been elaborated in para¬ 
graphs 25.1 to 25.3 of the departmental circular No. 387, dated 6th July, 
1984, which have been reproduced at page cxix of Vol. 4. 

II. The Finance Act, 1987.—Section SOU has been amended by this 
Act, with effect from 1st April, 1988. As a result of such amendment, the 
quantum of deduction has been raised, for and from assessment year 1988- 
89, to Rs. 15,000 from Rs. 10,000. 

Relevant rule.—Rule IID of the Income-tax Rules, 1962 (which has 
been reproduced at page 5470 of Vol. 6] is relevant to section 80U.”. 

Page 2244: aection SOU: 

Before the text of section 80V, add ,— 

“ I’hc following circular is also relevant to section 80U: 

“ 'Guidelines for exemption under section SOU of the Income-tax Act, 
1961 —Clarification regarding. —Circular No. 246, dated 20-9-1978 (F. No. 
178/37/77-rr(Al)t laid down certain guidelines for the purpose of grant 

t See, pages 224.1-2244 tif Vol. 2. 
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of deduction in the case of totally blind or physically handicapped resident 
persons u/s. 80U of the Xnctxne-tax Act, 1961. 

2. A large number of references have been received by the Board oa 
the ground that these guidelines laid in the circular do not provide situa¬ 
tion for the cases of deaf and dumb persons and mentally retarded persons, 
etc. 


3. The matter has been examined by the Board in consultation witb 
the Ministry of Health & Family Welfare. The Board wish to point out 
that Circular No. 246 is only illustrative and there could be other situa¬ 
tions or other categories of physically handicaps, such as, deafness, dumb¬ 
ness and mental retardation. The facts and circumstances of each case will 
have to be gone into in determining whether the requirements of section 
80U are fully satisfied.* [Circular Afo..375, dated Jarmary 2, 1984.]”. 

Pafe82245-2256: section 80V (now omitted): 

Before the text of section 80W, add ,— 

“In KJ. Sonuuya <£ Sons Pr. Ltd, v CIT [(1985) 155 ITR 605 (Bom)],, 
the assessee was held entitled to deduction in respect of interest on moneys, 
borrowed for paying instalment of advance tax. 

Section 80V omitted.—Section 80V has been omitted by the Finance 
Act, 1985 (32 of 1985), with effect from 1st April, 1986. The scope and 
effect of such omission have been elaborated in the following portion of the 
departmental circular No. 421, dated 12di June, 1985, as under:— 

‘Deduction of interest on monies borrowed to pay taxes.—S2.1 Section 
80V of the Income-tax Act provides for a deduction in respect of interest 
paid by the taxpayer on moneys borrowed for payment of income-tax. In 
the context of the policy of reducing the tax rates and removing concessions 
which are not considered to be necessary, the Finance Act, 1985, has deleted 
this provision. 

32.2 This amendment takes effect from 1st April, 1986, and will, 
accordingly, apply in relation to the assessment year 1986-87 and subsequent 
years.*.”. 


Pages 2245-2266: section 80VV (now omitted): 

Before the footnote No. 5, add ,— 

“Section 80VV omitted.—Section 80W has been omitted by the Finance 
Act, 1985 (32 of 1985), with effect from 1st April, 1986, i.e,, for and from 
assessment year 1986-87, Thus, section 80VV remained operative for 
assessment years 1976-77 to 1985-86. The omission is consequential to the 
insertion, by that Act, eff section 40A(12). 

In Indim Oxygen Ltd. v CIT [(1987) 164 ITR 466 (Cal)], the legal 
and professional diaigra claimed by the assessee in excess of Rs. 5,000 for 
the assessm^t year 1976-77 were held not allowable. The expression In 
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any case* appearing in the proviso to section 80W would mean in any 
case of computation of deductions from total income allowable under that 
section. It cannot have reference to an income tax case.". 


VOLUME 3 

Page 2259: section 80WA (now omitted): 

After the paragraph titled ‘Introduction^’, add ,— 

*‘Subsequent amendments.—I. The Finance Act, 1986.—Amendments 
made by this Act in section 80VVA were consequential to the insertion, by 
that Act, of section 33AB and to the omission, by that Act, of section 80JJ 
and of section 80N. 

II. The Finance Act, 1986.—Amendments made by this Act in section 
80VVA are consequential to the insertion, by that Act, of section 32AB 
and to the omission, by that Act, of section 80K. 

III. The Finance Act, 1987.—By this Act, Chapter VI-B, containing 
section 80VVA, has been omitted, with effect from 1st April, 1988." 

Page 2267: section 86 (v): 

After line 5 from top, add ,— 

**By the provisions contained in section 86 (v), double taxation—once in 
the hands of the AOP and again in the hands of its members—^has been 
avoided [Kailash Lamba v CIT, (1986) 157 ITR 266 (Del)].". 

Page 2271: section 89: 

At the end of the paragraphs titled "Relief, when salary paid in arrears 
or in advance", add ,— 

“In Sundaram Motors Pr. Ltd. v Ameerjan ((1985) 152 ITR 64 (SC)]; 
Sant Raj v O. P. Singla ((1987) 163 ITR 588 (SC)]; K. C. Joshi v Union 
of India ((1987) 163 ITR 597 (SC)], the employee was held entitled to 
relief under section 89(1) read with rule 21A in respect of lump sum back 
wages and compensation, etc. Also see, Satyapal v Wool and Woollen Ex¬ 
port Promotion Council, (1987) 59 CTR (Bom) 221.*’. 

Page 2278: section 89: 

Delete lines 20 to 26 from top. Before the last line (except footnote), 
add ,— 

“(4) Income received by a beneficiary from a business carried on by 
mutawalli of a wakf is not entitled to earned income relief be- 
cause the word ‘immediately* in that context denotes direct 
connection between the personal exertion and the receipt of 
income [Haji Abdul Hameed v CiT, (1985) 156 ITR 230 
(SC), affirming Haji Abdul Hamid v CIT, (1971) 82 ITR 
495 (All) and overruling Haji Abdul Hamid v CIT, (1980) 
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122 ITR 1000 (All). The decision in Haji Abdul Hamid v 
CIT, (1983) 144 ITR 948 (All) stands impliedly overruled 
in view of the above Supreme Court ruling. 

(5) Dividend income was held not eligible for earned income relief 
[CIT V MamM LaUubhai, (1984) Taxation 75(1)-17 (Bom)].” 

Pages 2280-2285: section 80HHC: 

Tbe originally enacted section 80HHC was substituted by a new section 
80HHC by the Finance Act, 1985 (32 of 1985), with effect from 1st April, 
1986. Further, the so-substituted section 80HHC was amended by the Taxa¬ 
tion Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 of 
1986), with effect from 1st April, 1987. 

Page 2288: section 89A: 

After line 4 from top, add ,— 

CIT V Calcutta Steel Co. L/d. [(1985) 153 ITR 488 (Cal)], the 
provisions of section 2(4) (o) of the Finance (No. 2) Act, 1967, dealing 
with grant of rebate in respect of export sales, have been considered and 
it has been held that rebate once granted cannot be withdrawn by re¬ 
sorting to rectification proceedings.”. 

Pages 2288-2289: section 89A: 

On the subject "Derivation of export profit is a sine qua non for claiming 
export rebate", reference may also be made to Ahmedabad Mfg. d Calico 
Pvt. Ltd. V CIT, (1986) 162 ITR 800 (Guj). 

Page 2289: section 89A: 

On the subject "Profits and gains derived from the export—what they 
include?", reference may also be made to LaUubhai Amichand Pr. Ltd. v 
CIT, (1985) 151 ITR 215 (Bom), holding that profits earned by the 
assessee from sale of import entitlements were not profits and gains derived 
from the export of goods, etc., out of India. 

Pages 2290-2291: section 89A: 

On the subject "Determination of export profits", reference may also be 
made to CIT v Indian Copper Corpn. Ltd., (1986) 161 ITR 327, 364 
(Pat); CIT V Indian Copper Corpn. Ltd., (1986j 162 ITR 905, 908 (Pat). 

Pages 2294-2295: section 90: 

For last 26 lines at page 2294 and for first 14 lines at page 2295, sub¬ 
stitute ,— 

“A. Countries with which agreements have been entered into for avoid¬ 
ance of double taxation of income arc given hereunder. For the text of 
comprehensive agreements, reference may be made as under:— 
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Country 

Subject-matler 

Notification 

No. 

ITR 

Reference 

(1) 

(2) 

(3) 

t4) 

1. Austria 

Agreement between the 
Republic of India and the 
Republic of Austria for 
the avoidance of double 
taxation with respect to 
taxes on income 

GSR 588. dated 
5-4-1965 and cor¬ 
rected by GSR 1250, 
dated 27-8-1965 

56 ITR 
(St.) 17 
58 ITR 
(St.) 12 

2. Belgium 

Agreement between the 
Government of India and 
the Government of Bel¬ 
gium for the avoidance of 
double taxation and preven¬ 
tion of hscal evasion with 
respect to taxes on income 

GSR 323(E), dated 
6-6-1975 and correc¬ 
ted by GSR 416 
(EI. dated 18-7- 
1975 

101 ITR 
(St.) 6 
101 ITR 
(St.) 23 

3. Canada 

Agreement between the 
Government of India and 
the Government of Ca¬ 
nada for the avoidance of 
double taxation and the 
prevention of fiscal eva¬ 
sion with respect to taxes 
on income 

GSR 1108(E), da¬ 
ted 25-9-1986 

164 ITR 
(St.) 87 

4. Czecho- 

.\greemcntt between the 

GSR 526(E), dated 

167 ITR 

Slovakia 

Government of India and 
the Government of the 
Czechoslovak Socialist Re¬ 
public for the avoidance 
of double taxation and the 
prevention of fiscal eva¬ 
sion with respect to taxes 
on income 

25-.'t-I987 

(St.) 23 

5. Denmark 

Agreement between the 
Government of India and 

GSR 316, dated 
9-3-1960 

38 ITR 
(St.) 57 


Denmark for the avoid¬ 
ance of double taxation of 
income 


‘S. Federal 
Republic of 
Germany 


Agreement between the 
Government of India and 
the Ciovernment of the 
Federal Republic of Ger¬ 
many for the avoidance 
of double taxation of in¬ 
come 


GSR 1090, dated 40ITR 
13-9-1960 and sup- (St.) 21 
plemcnted by F. No. 86 ITR 
504/1/72 — FTD, (St.) 1 
dated 2-9-1972 and 156 ITR 
CiSR 680(E), dated (St.) 90 
26-8-1985. which has 168 ITR 
been amended by (St.) 151 
GSR 609(E), dated 
30-6-1987 


t Earlier, there was a limiutl agieement lvj</e GSR 286(E), dated 3-6-1980: 
(1980) 124 JTR (St.) 5J which was corrected by GSR 6(E), dated 31-12-1981: 
(1982) 134 ITR (St.) 155. 
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(1) 

( 2 ) 

( 3 ) 

( 4 ) 

7. Finland 

Conventiont between the 
Republic of India and the 
Republic of Finland for 
the avoidance of double 
taxation with respect to 
taxes on income and on 
capital 

GSR 786(E), dated 
20-11-1984 

152 ITR 
(St.) 57 

8. France 

Agreement between the 
Government of India and 
the Government of the 
French Republic for the 
avoidance of double taxa¬ 
tion in respect of taxes on 
income 

GSR 260, dated 
18-2-1970 and cor¬ 
rected by GSR 394, 
dated 17-3-1971 

76 ITR 
(St.) 1 

80 ITR 
(St.) 87 

9. Greece 

Agreement between the 
Government of India and 
the Government of Greece 
for the avoidance of 
double taxation of income 

GSR 394, dated 
17-3-1967 

64 ITR 
(St.) 86 

10. Hungary 

Convention between the 
Government of the Repub¬ 
lic of India and the Go¬ 
vernment of the Hungarian 
People’s Republic for the 
avoidance of double taxa¬ 
tion with respect to taxes 
on income 

GSR 282(E), dated 
13-3-1987 

167 ITR 
(St.) 4 

11. Italy 

Agrcement++ between the 
Ciovernment of India and 
the Government of Italy 
for the avoidance of 
double taxation and the 
prevention of fiscal eva¬ 
sion with respect to taxes 
on income 

GSR 608 (E), dated 
8-4-1986 and cor¬ 
rected by GSR 346 
fE), dated 31-3- 
1987 

160 ITR 
(St.) 25 
166 ITR 
(St.) 140 

12. Japan 

Agreement between the 
Government of India and 
the Government of Japan 
for the avoidance of 
double taxation in respect 
of taxes on income 

GSR 692. dated 
13-6-1960 and modi¬ 
fied by (iSR 1978, 
dated 16-10-1970 

and (iSR 671(E), 
dated 30-11-1974 

39 ITR 
(St.) 45 
78 ITR 
(St.) 49 
98 ITR 
(St.) 61 


t Prior to coming into operation of this Convention, there was an agreement [vide 
GSR 41, dated 29-12-1961: (1962) 44 ITR fSt.) 2J which was modified, with 
effect from 1-4-1976. by (iSR 584fE). dated 22-10-1979 [(1979) 120 ITR 
(St.) 22]. 

♦ + Earlier limited agreement [vide CiSR 201(E), dated 16-4-1975: (1975) 99 JTR 
(St.) 181] has ceased to have effect on coming into force of this new agreement. 
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( 1 ) _( 2 )_( 3 )_ ( 4 ) 

13. Kenya Convention between India GSR 66S(E), dated 157ITR 

and Kenya for the avoid- 20-8-1985 (St.) 8 

ance of double taxation 
and the prevention of fis¬ 
cal evasion with respect 

to taxes on income 

14 . Korea Convention between the GSR 1111(E), dated 156 ITR 

Government of the Repub- 26-9-1986 (St.) 19f 

lie of India and the Go¬ 
vernment of the Republic 
of Korea for the avoid¬ 
ance of double taxation 
and the prevention of fi.s- 
cal evasion with respect 

to taxes on income 

15. Libya Convention between Socia- GSR 484(E), dated 137 ITR 

list Peoples' Libyan Arab 1-7-1982 (St.) 27 

Jamahiriya and the Go¬ 
vernment of the Republic 
of India for the avoidance 
of double taxation and 

prevention of fiscal eva¬ 
sion with respect to taxes 
on income 

16. Malaysia Agreement between the GSR 167(E), dated 107 ITR 

Government of India and 1-4-1977 (St.) 36 

the Government of Malay¬ 
sia for the avoidance of 
double taxation and the 
prevention of fiscal eva¬ 
sion with respect to taxes 
on income 

17. Mauritius Convention between the GSR 920(E), dated 146 ITR 

Government of the Re- 6-12-1983 and cor- (St.) 214 

public of India and the reeled by GSR 816 I.^l ITR 

Government of Mauritius (li), dated 18-12- (St.) 43 

for the avoidance of doii- 1984 

hie taxation and the pre¬ 
vention of fiscal evasion 
with respect to taxes on 
income and capital piins 

IR. New Zealand Convention between the GSR 3I4(F.) dated 166 ITR 

Government of the Re 27-3-1987 (St.) 9(> 

piihlic of India and the 
(lovernment of New /ea- 
l.iiul for the avoidance of 
double taxation and the 
prevention of fiscal eva¬ 
sion with respect to taxes 
on income 
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( 1 ) 

19. Norway 


20. Pakistan 


21. Romaniat 

22. Singapore 


23. Sri Lanka 


24. Sweden 


_( 2 )_ 

Convention! between tbe 
Republic of India and the 
Kingdom of Norway for 
the avoidance of double 
taxation and the prevention 
of fiscal evasion with res¬ 
pect to taxes on income 
and on capital 

Agreement!! between the 
Government of the Domi¬ 
nion of India and the Go¬ 
vernment of the Dominion 
of Pakistan for the avoi¬ 
dance of double taxation 
of income 


Agreement between the 
Government of the Re¬ 
public of India and the 
Government of the Re¬ 
public of Singapore for 
the avoidance of double 
taxation and the preven¬ 
tion of fiscal evasion with 
respect to taxes on income 

Convention! • between the 
Government of the Re¬ 
public of India and the 
Government of the Demo¬ 
cratic Socialist Republic 
of Sri Lanka for the avoi¬ 
dance of double taxation 
and the prevention of fis¬ 
cal evasion with respect to 
taxes on income and on 
capital 

Agreement between the 
Government of India and 
the Royal Government of 
Sweden for the avoidance 
of double taxation of in¬ 
come 


(3) (4) 


GSR 756(E). dated 
9-9-1987 


GSR 28, dated 16ITR 
10-12-1947 (St.) 4 


GSR 22(E), dated 134 ITR 
18-1-1982 and cor- (St.) 6 
rected by GSR 571 138 FTR 

tE), dated 8-9-1982 (SL) 5 


GSR 342(E). dated 143 ITR 
19-4-1983 and cor- (SL) 7 
rected by GSR 788 152 ITR 
(E), dated 20-11- (St.) 196 
1984 


GSR 112, dated 35 HR 
23-1-1959 (St) 17 


The earlier agreement Iride GSR 367. dated 23rd March, 1960: 38 ITR (St) 
75-84J has ceased to have effect in respect to taxes on in co me to which the 
present Convention applies. 

!! This agreement was operative upto assessment year 1971-72 [see. Circular No. 
127, dated 10-1-1974. reproduced at page 2297 of VoL 31. 

See. (1987) 165 ITR (St.) 318. 

Hie earlkr agreement {yide S.R.O. 456, dated 6-2-1957: (1957) 31 HR (SL) 
351 has ceased to have effect on coming into operation of the new Coaveotton. 
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( 1 ) 


( 2 ) 


( 3 ) ( 4 ) 


25. Syrian Arab 
Republic 


Agreement between the 
Government of the Re* 
public of India and the 
Government of the Syrian 
Arab Republic for the 
avoidance of double taxa* 
tion and the prevention of 
fiscal evasion with respect 
to taxes on income 


GSR 508(E), dated 155ITR 
25-5-1985 (St.) 93 


26. Tanzania 


27. Thailand 


28. U.A.R. 


29. U.K. 


Agreement between the 
Government of the Re¬ 
public of India and the 
Government of the United 
Republic of Tanzania for 
the avoidance of double 
taxation and the preven¬ 
tion of fiscal evasion with 
respect to taxes on income 

Agreement between the 
Government of the Re¬ 
public of India and the 
Government of the King¬ 
dom of Thailand for the 
avoidance of double taxa¬ 
tion and the prevention of 
fiscal evasion with respect 
to taxes on income 

Convention between the 
Government of India and 
the Government of the 
United Arab Republic for 
the avoidance of double 
taxation with respect to 
taxes on income 

Convention between the 
Government of India and 
the Government of the 
United Kingdom of Great 
Britain and Northern Ire¬ 
land for the avoidance of 
double taxation and the 
prevention of fiscal evasion 
with respect to taxes on 
income and capital gains 


GSR 559(E), dated 132 ITR 
16-10-1981 and cor- (St.) 35 
rected by GSR 451 137 ITR 
(E), dated 8-6-1982 (St.) 5 


GSR 915(E), dated 161 ITR 
27-6-1986 (St.) 82 


GSR 2363, dated 74 ITR 
30-9-1969 (St.) 11 


GSR 612(E), dated 133 ITR 
23-11-1981 and cor- (St.) 34 
rccted by GSR 772 141 ITR 

(E), dated 24-12- (St.) 35 
1982 
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(1) 

(2) 

(3) 

(4) 

30. Zambia 

Convention between the 
Oovemment of the Re¬ 
public of India and the 
Government of the Repub¬ 
lic of Zambia for the 
avoidance of double taxa¬ 
tion and the prevention of 
fiscal evasion with respect 
to taxes on income 

GSR 39(E). dated 
18-1-1984 

146 ITR 
(St.) 233 

For the text of limited agreements reference may be made as under: 

Country 

Subiect-matter 

Notification 

No. 

ITR 

Reference 

n) 

(2) 

(3) 

(4) 

1. Afghanistan 

Agreement between the 
Government of India and 
the Government of Afgha¬ 
nistan for the avoidance 
of double taxation of in¬ 
come of enterprises opera¬ 
ting aircraft 

GSR 514(E), dated 
30-9-1975 

101 ITR 
(St.) 68 

3. Australia 

Agreement between the 
Government of the Re¬ 
public of India and the 
Government of Australia 
for the avoidance of dou¬ 
ble taxation of income de¬ 
rived from international 
air transport 

GSR 850(E), dated 
19-11-1983 

145'ITR 
(St.) 24 

3. Bulgaria 

Agreement between the 
Government of the Re¬ 
public of India and the 
Government of People’s 
Republic of Bulgaria for 
the avoidance of dou¬ 
ble taxation in respect of 
taxes on income derived 
from carriage of cargo 

GSR 184(E). dated 
15-4-1977 

107 ITR 
(St.) 54 

4. Czecho¬ 
slovakia 

Agreement between the 
Cjovcrnmcnt of the Czecho¬ 
slovak Socialist Republic 
and the Ciovernment of 
the Republic of India for 
the avoidance of double 
taxation in respect of taxes 
on income derived from 
the freight earnings of 
Czechoslovak vessels on 
the basis of reciprocity 

GSR 286(E), dated 
3-6-1980 and cor¬ 
rected by GSR 6(E), 
dated 31-12-1981 

124 ITR 
(St.) 5 
134 ITR 
(St.) 155 
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(1) 

(2) 

t3) 

(4) 

8. Ethiopia 

Agreement between the 

GSR 8(E), dated 

111 ITR 


Government of the Re¬ 

4-1-1978 and correc¬ 

(SL) 79 


public of India and the 

ted by GSR 1S9(£), 

112 ITR 


Proviuonal Military Go¬ 
vernment of Socialist Ethio¬ 
pia for the avoidance of 
double taxation of income 
of enter]»rises operating 
aircraft 

dated 2-3-1978 

(St.) 30 

8. Oerman 

Agreement between the 

GSR 282(E). dated 

118 ITR 

Democratic 

Republic 

Government of the Ger¬ 
man Democratic Republic 
and the Government of 
the Republic of India for 
the avoidance of double 
taxation in respect of taxes 
on income derived from 
the freight earnings or pro¬ 
fits or both on national 
cargo carried by the ves¬ 
sels of the respective coun¬ 
tries 

27-4-1979 

(St) 14 

T. Iran 

Agreement between the 

GSR 284(E). dated 

9HTR 


Govemnwnt of India and 
Imperial Oovemment of 
Iran for the avoidance of 
double taxation of income 
ot enterjHises operating 
aircraft 

28-3-1973 

(St) 31 

8. Kuwait 

Agreement between the 

GSR 302(E), dated 

142 ITR 


Government of the Re¬ 
public of India and the 

31-3-1983 and cor¬ 
rected by GSR 792 

(St) 85 


Government of the State 

(E). dated 11-10- 

144 ITR 


of Kuwait for the avoid¬ 
ance of double taxation of 
income derived from inter¬ 
national air transport 

1983. 

(St >^54 

f . Lebanon 

Agreement between the 

GSR 1552-1353. 

73 ITR 


Government of India and 
the Government of the 
Republic of Lebanon for 
the avoidance of double 
taxation of income of 
enterprises operating air¬ 
craft 

dated 28-6-1969 

(St) 24 
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(1) (2) (3) (4) 

10. OmanCSul- Agreement between the GSR 313(E). dated 155ITR 

tanate of) Government of India and 27-3-1985 (St.) 20 

the Government of the 
Sultanate of Oman for the 
avoidance of double taxa¬ 
tion of income derived 
from international air 
transport 

11. Romaniat Agreement between the 

Government of India uiid 
the Government of Socia¬ 
list Republic of Romania 
for the avoidance of dou¬ 
ble taxation of income of 
enterprises operating air¬ 
craft and ships in inter¬ 
national traffic 

12. Switzerland Agreement between the 

Government of India and 
the Swiss Federal Council 
for the avoidance of dou¬ 
ble taxation of income of 
enterprises operating air¬ 
craft 

13. U.K. Agreement between the S.R.O. 1522, dated 30 ITR 

Government of India and 30-6-1956 (St.) 19 

the Government of the 
United Kingdom fur the 
avoidance of double taxa¬ 
tion and the prevention of 
fiscal evasion with respect 
to duties on the estates of 
deceased persons 

14. U.S.A. Agreement between the 

Government of India and 
the Government of the 
United States of America 
for the avoidance of dou¬ 
ble taxation of income of 
enterprises operating air¬ 
craft 


t It may be noted that a comprehensive agreement has been entered into between 
India and Romania, see, (1987) 165 ITR (St.) 318. 


GSR 899(E), dated 106 ITR 
26-11-1976 and cor- (St.) 5 
reeled by GSR 223 
(E), dated 18-4- 124 ITR 

1980 (St.) 43 


GSR 761, dated 34 ITR 
29-8-1958 (St.) 62 


GSR 2203, dated 71 ITR 
20-12-1968 (St.) 9 
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( 1 ) 


15. U.S.S.R. 


16. Yemen Arab 
Republic 


(2) (3) (4) 


Agreement between the 
Government oi the Re¬ 
public of India and the 
Government of the Union 
of Soviet Socialist Repub¬ 
lics for the avoidance of 
double taxation in respect 
of taxes of income derived 
from the carriage of cargo 

Agreement between the 
Government of the Repub¬ 
lic of India and the Go¬ 
vernment of Yemen Arab 
Republic for the avoidance 
of double taxation of in¬ 
come derived from inter¬ 
national air transport 


GSR 

943(E). 

dated 

106 ITR 

23-12-1976 and mo- 

(St.) 15 

dified 

by GSR 419 


(E), 

dated 

31-5- 

148 ITR 

1984 



(St.) 45 


GSR 2(E), dated 165ITR 
1-1-1987 (St.) 227 


Page 2304: section 90: 

After serial No. 16, listing cases dealing with the Agreement for the 
Avoidance of Double Taxation between India and Pakistan, add ,— 

“17. CIT V Mahalaxmi Sugar Mills Co. Ltd., (1986) 160 ITR 920 
(SC), reversing serial No. 10 above. 

18. Ganesh Flour Mills Co. Ltd. v CIT, (1985) 156 ITR 179 (Del). 

19. CIT V Birla Bros. Pr. Ltd., (1987) 165 ITR 586 (Cal). 

20. CIT v Birla Bros. Pr. Ltd., (1987) 165 ITR S88 (Cal).”. 

Page 2305: section 90: 

After line 7 from top, add ,— 

“(9) Agreement for Avoidance of Double Taxation between India and 
Federal Republic of Germany: 

1. CIT v Visakhapatnam Port Trust, (1983) 144 ITR 146 (AP). 
(10) Agreement for Avoidance of Double Taxation between India and 
Japan: 

1. Citizen Watch Co. Ltd. v lAC, (1984) 148 ITR 774 (Kam).”. 

Page 2308: section 91: 

After line 9 from top, add ,— 

“In CIT v Tata Chemicals Ltd. [(1986) 162 ITR 662 (Bom)], the 
assessee was held entitled to relief under section 90 and/or section 91 on 
the gross amount of foreign dividends.”. 

Page 2329: Chapter XI (now emitted): « 

Chapter XI, containing sections 104 to 109, has been omitted by the 
Finance Act, 1987 (11 of 1987), with effect from 1st April, 1988. 

cap; it V.7—-33 
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Pag« 28S0: Mctimi 99 <01d): 

Sectkm 99(1) (iv), as it stood for the assessment year 1963*64, has 
been debit with in CIT v Geigy international Ltd. [(1980) 124 ITR 138 
(Bom), special leave petition dismissed by the Supreme Court: (1983) 144 
im (St.) 14]. 

Pages 2832-2334: section 104 (now omitted): 

Section 104, as constituting part of Chapter XI, has been omitted by the 
Finance Act, 1987 (11 of 1987), with effect from 1st April, 1988. 

Page 2345: section 104: 

At the end of footnote marked*, add ,— “Reference may also be made 
to "Construction company, whether an industrial company?" at page 5901, 
ante, in connection with section 2(17)." 

Page 2349: section 104: 

Before the paragraph tided Surcharge on income-tax in case of com- 
ptmies"", add,— 

“The effective rates of income-tax and surcharge in case of companies 
for the assessment year 1985-86 are the same as those for assessment year 
1984-85. 

Effective rates of income-tax* in case of companies for assessment years 

1986-87 to 1988-89 


Domestic company | 

1 Foreign company 

Where the public 
are substantially 
interested (widely- 
held company) 

Where the public are not subs¬ 
tantially interested (closely-held 
company) 

Royalties & fees 
for technical 

services received 
on approved . 
agreements 

Other 

income 

Trading com¬ 
pany or invMt- 
ment company 

Other company 


50% 

60% 

55% 

50% 

65% 


Page 2350: section 104: 

After line 16 from top, add ,— 


“1985-86 

5% 

1986-87 

5% 

1987-88 

NO 

1988-89 (if the total income exceeds 


Rs. 50,000) 

5% 


For year 1946-87, also, surcharse ® No surcharge lor assesi- 

miat year 198^38.: Bm, for assessment yea^ 1988-89, surcbarse 05% is 
ieyied if the eompahy*s total income exceeds Its. StkOOtt. 
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At die end ctf line 7 from bottom, add ,— **In ilds eonnectitm refermce 
may be made to tbe Con^anies DqKisits (Suichai^ge oa Income-uac) Scheme, 
1983 [(1983) 144 ITR (St) 54-63]. 

As per section 2(7) of the Finance Act, 1984, for assessment year 
1985-86^ the reduction in the amount of surchai;^ is equal to the amount 
of dqxMit so made in accordance with the Companies Deposits (&irchaige 
on Income-tax) Scheme, 1984 [(1985) 151 ITR (St) 16-24]. 

As per section 2(7) of the Finance Act, 198S, for assessment year 1986- 
87, the reduction in tiie amount of surcharge is equal to the amount of 
deposit so'made in accordance with the Companies Dqiosits (Surcharge on 
Income-tax) Scheme, 1985 [(1985) 156 ITR (St) 44-53].*’. 

Page 2361: section 104: 

Before line 7 from bottom, add ,— 

“The question as to whether the shares of the assessee can be regarded 
as preference shares so as to entitle the assessee to rebate under tiie provi¬ 
sions of the Hnance Act 1964, and the Finance Act 1965, involves the 
interpretation of the provisions of the Financial Corporations Act in the 
light of the provisions contained in section 85 of the Companies Act 1956. 
The question is a debatable one. Hence, where rebate at a higher rate had 
been allowed to a company on the ground that dividends had been declared 
on preference shares, such rebate could not be reduced in rectification pro¬ 
ceedings on the ground that the shares were not preference shares [Jla/os- 
than Financial Corporation v CIT, (1987) 163 ITR 278 (Raj)], fri that 
case, it was also held that the shares issued by the Rajasthan Financial 
Corporation could not be said to be preference shares entitled to the higher 
rate of rebate under the Finance Acts, 1964 and 1965. Also see, Bdiar 
State Financial Corporation v CIT, (1976) 102 ITR 517 (Pat). 

In CIT V Chdfrey Philips India Ltd. [(1986) 161 ITR 684 (Bom)], it 
has been held that interim dividend cannot be treated as dividend declared 
by the company for the purpose of levying dividend tax.**. 

Page 2352: section 104: 

After line 18 from top, add ,— 

’’Rebate in respect of dividend income^The general rate of income- 
tax on compmiies was, as per paragrajA D Part 1 of the First Sdiedule 
to the Finance Act, 1964 (5 of 1964), 25%. However, the proviso to tiut 
paragraph proves for a rebate ® 10% on dividends recdlved from a 
Indian closely-held industrial cmiquuiy by the assessee-comjwny which has 
not made tiie presmibed arrangement for tiie declamtion and payments of 
dividend in India. In Burmah OU Co. Ltd. v ITO ((1987) 165 ITR 264 
(Cal)J, tiie petitioner-^osiqi^any was held entitled to such rebate cm divi- 
dkhds' received from aa fruilian closely^lield imhistrial company.**. 
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Pase 2353: section 104: 

After the paragraph titled “Assessment year from which the surtax is 
leviable", add ,— 

"AssesamMit year upto which the surtax is leviable.—^As a result of 
amendment of section 4 of the Companies (Profits) Surtax Act, 1964 (7 of 
1964), by,the Finance Act, 1986 (23 of 1986), the surtax is leviable upto 
assessment year 1987-88. Thus, the levy of surtax has been discontinued 
for and from assessment year 1988-89.”. 

Page 2360: sections 104/2(18): 

After serial No. (6), add ,— 

“(7) The Finance Act, 1987.—^The amendment of section 2(18) (h) 
(ff) (c) by this Act is consequential to the omission, by that Act, of section 
108 as constituting part of Chapter XI, with effect from 1st April, 1988.”. 

Page 2369: sections 104/2(18): 

After line 13 from lop, add ,— 

“In CIT V Gaya Sugar Mills Ltd. [(1986) 160 ITR 933 (Pat)], it has 
been held, following Shree Krishna Agency Ltd. v CIT [(1971) 82 ITR 
372 (SC)J, that the restraint placed by the High Court during the liquida¬ 
tion proceedings on transfer of shares does not change the character of 
the widely-held company. 

T^">bdve Supreme Court decision has also been followed in CIT v 
Indcrf^t^n Chemical Co. Ltd. [(1986) 161 ITR 635 (Bom)], holding 
that the mere existence of an article in the Articles of Association con¬ 
ferring discretion on board of directors to decline to register transfer of 
shares cannot be said to affect the free transferability of the shares.”. 

Page 2372: sections 104/2(18): 

Lines 11-12 from top: The decision in CIT v Baroda Investment Co. Ltd. 
[(1979) 119 ITR 14 (Bom)] has been followed in CIT v Murphy India 
Ltd. [(1985) 156 ITR 451 (Bom)], holding that a widely-held company is 
covered by the expression ‘the public’. Also see, CIT v India Sobering Ltd., 
(1983) 37 CTR (Bom) 201. 

Page 2372: sections 104/2(18): 

After line 22 from top, add ,— 

“The word ‘public’ in section 2(18) canhot be read with a qualifying 
word ‘Indian’ \CIT v Indo-Nippon Chemical Co, Ltd., (1986) 161 ITR 
635 (Bom)J. In that case, the Japanese shareholders of a Japanese com¬ 
pany were held to be members of the‘public’.”. 

Page 2373: sections 104/2(18): 

After serial No. (7), add ,— 

“(8) CIT V i^dian Smelting & Refilling Co, Ltd., (1987) Taxation 
(Bom) (two banks which were registered shar^olders were treated 
as tWo pefspns and not one single person).”. * 
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Page 2377: sections 104/2(18): 

After serial No. (8), ^ving illustrative cases whether the company is a 
widely-held company or not, add ,— 

“(9) In the facts of CIT v Jaswant Sugar Mills, Ltd. {(1987) 167 ITR 
591 (All)], the company was held to be a closriy-held company.”. 

Page 2383: section 104: 

On die subject Onus to prove”, reference may also be made to CIT v 
R. McDill & Co. (P) Ltd., (1983) 144 ITR 415 (Cal); CIT v Industry 
Side (P.) Ltd., (1985) 154 ITR 686 (Cal); General Talkies Ltd. v ITO, 
(1986) 162 ITR 136 (Del). 

Page 2385: sectimi 104: 

At the end of line 10 from top, add, — ‘In the facts of CIT v Investment 
and Commercial Corporation (P.) Ltd. [(1984) 150 ITR 639 (Mad)], 
section 104(2) (iu) was held attracted so as to bar levy of additionsd super¬ 
tax on a closely-held company because 75 per cent, of the shares of the 
company were held \>y a charitable institution.”. 

Page 2388: sectimi 104: 

After serial No. 14, on the subject of commercial profits or not, add ,— 
“15. CIT V Goodwill India Ltd., (1985) 156 ITR 852 (Del).”. 

Page 2392: section 104: 

After line 21 from top, add ,— 

“In the facts of CIT v Calcutta Investment Co. Ltd. ((1987) 65 CTR 
(Cal) 34], the provisions corresponding to section 104 were held^ not 
attracted where the assessee-company had already declared dividend in a 
sum more than the available surplus in its hands for the purpose of distri¬ 
bution of dividends.”. 

Pages 2392-2393: section 104: 

On the subject "Concealed or suppressed income", reference may also be 
made to Somasundaram Pr. Ltd. v CIT, (1985) 152 ITR 664 (Kam); 
CIT V National Razors & Blades Pr. Ltd., (1985) 153 ITR 593 (Cal); 
CIT V Industry Side Pr. Ltd., (1985) 154 ITR 686 (Cal); CIT v Bhartia 
Steel Engg. Co. Pr. Ltd., (1986) 162 ITR 20 (Cal); CIT v Chemical 
Agents (P.) Ltd., (1987) 167 ITR 387 (Cal). 

Page 2393: section 104: 

At the end of the paragraphs titled "Capital gains", add ,— 

“Capital gains fonn part of the gross total income of a company and 
have to be taken into account in arriving at the distributable income 
{Cardamom Marketing Co. (Travancore) Ltd. v CIT, (1986) 158 ITR 
fi21 (Ker); Af.R.M. Plantations Pr. Ltd. v CIT, (1986) 160 ITR 213 
<Mad)]. 
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Alio c/7 V Smatii Pr. Ltd., SLP (Ovfl) No. U449 of 1980: 
(1983) 143 rm (St) 8 (SG).** 

Pago 8894: Metkm 104: 

On the fttbject "Accumulated losses cf edrUer yearf*, referefice may abo 
be made to C/7 v United Transport Co. Pr. Ltd., (1984) 148 1711 57 
(Bom). 

Page 2895: aectleo 104: 

At the end of the paragng)]is titled "Tax, in arrears or anddpateit\ 
add ,— 

"Wtttc, however, there are substantial reserves accumulated, it would 
be unrBasomd)le to deduct tax arrears pmtatning to past years IWebb's Sales 
A Services Ltd. v C/7, (1985) 155 1711401 (Kam)].** 

Page 2898: aectlon 104: 

After line 34 from top^ add ,— 

‘*In C/7 V Sahibgani Electric Cables Pr. Ltd {(1983) 144 ITR 422 
(Cal)], it has been hdid that for determining distributaUe surplus, the tax 
liidiility has to be computed on the basis of the additions oo account of 
income from undisclosed souxces as sustained by the appdlate authority.’* 

Pagea 2896*2897: aectien 104: 

On the subject "Adiustment of earlier yearst iosses", reference mity also 
be made to C. P. Syndicate Pr. Ltd. v C/7, (1987) 167 1711 490 (Bom). 

Page 2401: aectlim 104: 

After die paragraph titled "Threat of natUmaUsadorC*, illustrating irrele* 
vant considerations in the oontmct of die applicability or odierwise of the 
provisunis of section 104, add, — 

"IrUerest on borrowings for non-busmess purposes-—4s not deducdbto 
while computing the distributable surplus [Webb's Sales A Services Ltd. v 
C/7, (1985) 155 mt 401 (Kam)].” 

Page 2401: aeetloa 104: 

At mid (tf the page, add, — 

**Qiieatii« of fact> —^The finding of the Tribunal that there was no 
justification for dedarii^ a lesser dividend is ordinarily cme of fact [United 
India Rtdler Fhur Mitts Ltd. v C/7, (1985) 155 HR 367 (Mad)].” 

i 

Page 2407: aectiim 104: / 

At the end of the pangraph tided "No second order^', add ,— "^so seer 
ttanertt Properties and Con^ructton Pr. Ltd., (^86) 160 FtR 
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Paf» 2410: aectioii 104: 

Aft«r line 9 from top, add ,— 

**UBdifitributed profits taxed under section 104-->distrilNitl<Mi of—oan- 
not again be taxed in the hands of the shareholder.—See, at page 6968,, 
ante.**. 

Pages 2412-2414: section 105 (now omitted): 

Section 105, as constituting part (rf Chapter XI, has been omitted by the 
Finance 1987 (11 of 1987), with effect from Ist April, 1988. 

Pages 2416-2416: section 106 (now omitted): 

Section 106, as constituting part of Chapter XI, has been omitted the 
Finance Act, 1987 (11 of 1987), with effect from 1st April, 1988. 

Page 2418: section 107 (now omitted): 

Section 107, as constituting part of Chapter XI, has been omitted by the 
Finance Act, 1987 (11 of 1987), with effect from 1st April, 1988. 

Pages 2418-2420: sectitm 107A (now omitted): 

Section 107A, as constituting part of Chapter XI, has been omitted by 
the Finance Act, 1987 (11 of 1987), with effect from 1st April, 1988. 

Page 2420: section 107A: 

At the end of die paragrafdis titled ‘'Introduction**, add ,— 

"in the facts of General Talkies Ltd. v ITO [(1986) 162 ITR 136 
(Del)], a writ petition was held maintRinatfie agmnst the order passed by 
the Income-tax Officer under section 104 after a decision has been ^ven 
1^ the Board under section 107A. In that case, the orders of the Ontral 
Board of Direct Taxes and the Income-tax OBficer were quashed.**. 

Page 2420: section 108 (now ontitted): 

Section 108, as constituting part of Copter XI, has been omitted by the 
Finance Act, 1987 (11 olt 1987), with effect from 1st April, 1988. 

Pages 2421-2427: section 109 (now «mitted): 

Section 109, as constituting part of Chaptm: XI, has been omitted by die 
Hnance Act, 1987 (11 of 1987), with effect from 1st April, 1988. 

Page 2433: section 109(ii): 

At the mid of foomote No. 1, add ,— *‘Also see, CIT v Dongersee Gangji 
A Sons Pr. Ltd., (1984) Taxation 75(1)-15 (Bom).**. 

Page 2441: section 109(iU): 

After serial No. 47, luting illustrative cases where the amounts in qnes- 
were h^ to be "PeservesP, addr^ 
m or V GQkak Um M (1983) 142 525 (fimii) . 
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49. CIT V D. Waldie A Co. (Lead Oxides) Ltd., (1983) 142 HIL 
614 (Cal). 

50. Addl. CIT V Punjab National Bank. (1983) 142 ITR 673 
(Del). 

51. CIT V Palani Andavar Mills P. Ltd., (1983) 144 ITR 138 
(Mad). 

52. CIT V Heckett Engg. Co., (1984) 145 ITR 514 (SC), affirni- 
ina serial No. 23 at page 2440 of VoL 3. 

53. Hindustan Insecticides Ltd. v CIT. (1984) 149 ITR 372 
(Del). 

54. CIT V Placid Ltd., (1984) 150 ITR 74 (Cal). 

55. CIT V Western India Plywoods Ltd., (1984) 150 ITR 218 
(Ker). 

56. CIT V English Electric Co. of India Ltd., (1985) 151 ITR 116 
(Mad). 

57. LallubfMi Amichand Pr. Ltd. v CIT. (1985) 151 ITR 212 
(Bom). 

58. CIT V New Swadeshi Sugar Mills Ltd., (1985) 151 ITR 220 
(Bom). 

59. Orient Paper Mills Ltd. v CIT, (1985) 153 ITR 404 (Cal). 

60. CIT V Punjab National Bank Ltd., (1985) 156 ITR 676 (Del). 

61. CIT V Warner Hindustan Ltd., (1986) 158 ITR 51 (AP). 

62. CIT V Sijua (Iharriah) Electric Supply Co. Ltd., (1986) 158 
ITR 332 (Cal). 

63. CIT V Hindustan Lever Ltd., (1986) 160 ITR 700 (Bom). 

64. CIT V Ruston & Hornsby India (Pr.) Ltd., (1986) 160 ITR 
712 (Bom). 

65. CIT V National Rayon Corpn. Ltd., (1986) 160 ITR 716 
(Bom). 

66. CIT V Laxmi Sugar & Oil Mills Ltd., (1986) 161 ITR 168 
(SC), aflkmiiiff serial No. 1 at page 2439 of Vol. 3. 

67. CIT V Elgin Mills Ltd., (1986) 161 ITR 733 (SC). 

68. CIT V Saran Engg. Co. Ltd.: CIT v British India Corpn. Ltd., 
(1986) 161 IIR 741 (SC). 

69. CIT V Gramophone Co. of India Ltd., (1986) 162 ITR 725 
(Cal). 

70. CIT V Pdco ElectrorUcs & Electricals, (1987) 166 ITR 299 
(Cal). 

71. CIT V Shaw Wallace & Co. Ltd., (1987) 167 ITR 27 (Cal). 

72. CIT V Travancore Electro Chemical Industries Ltd., (1987) 
167 ITR 359 (Ker).**. 

Page 2442: aection 109(iU): 

serial No. 36, listing illustrative cases where die amounts in ques- 
, ' Wallace dc Co. Lid. y CIT. (1983) 143 mt 885. <Cal). 
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38. C/T V Peirce Leslie & Co. Ltd., (1984) 147 ITR 157 (Mad). 

39. CIT V Crompton Engg, Co. P. Ltd., (1984) 147 ITR 704 
(Mad). 

40. CIT V Godfrey Phillips India, (1984). 150 ITR 202 (Bom). 

41. Goodlass Nerolac Paints Ltd. v CIT, (1984) 150 ITR 484 
(Bom). 

42. United India Fire General Ins. Co. Ltd. v CIT, (1985) 153 
ITR 81 (Mad). 

43. CIT V National Rayon Corpn. Ltd., (1986) 160 ITR 716 
(Bom). 

44. CIT V National Rayon Corpn. Ltd., (1986) 160 ITR 723 
(Bom). 

45. CIT V Elgin Mills Ltd., (1986) 161 ITR 733 (SC). 

46. CIT V Saran Engg. Co. Ltd.: CIT v British India Corpn. Ltd., 
(1986) 161 ITR 741 (SC). 

47. Richardson A^Cruddas Ltd. v CIT, (1986) 162 ITR 753 
(Bom). 

48. CIT V Perfect Pottery Co. Ltd., (1987) 163 ITR 493 (MP). 

Also see, CIT v Firestone Tyre & Rubber Co. of India Pr. Ltd., (1986) 
159 ITR 667 (Bom).”. 

Page 2443: section 109(iii): 

Before line 5 from bottom, add ,— 

“For levying additional income-tax under section 104 in the case of a 
company having a composite income, consisting, inter alia, of an income 
from manufacturing activities and other income, the Income-tax Officer will 
have to determine the ‘distributable income’ as reduced by the amount of 
dividends ‘actually distributed’ in the light of the Explanation to section 
109 (/m)( 3). Thus, that Explanation has relevance to the determination of 
the amount of additional income-tax payable under section 104. It has no 
relevance to the determination of statutory dividend required to be declared. 
That Explanation in terms states that apportionment of dividend has to be 
made only for the purpose of section 104. It, therefore, comes into play 
when there is a shortfall in the declared dividend. It does not come into 
operation for determination whether the statutory percentage of dividend 
has been declared or not [Hoechst Dyes & Chemicals Ltd. v CIT, (1985) 
151 ITR 713 (Bom)). 

In that case, the distributable income of the company [having been 
assessed at a gross total income of -Rs. 1,13,40,162] was worked out at 
Rs. 29,56,751. That was allocated into two parts—^manufacturing activities 
Rs. 10^93,996 and trading activities Rs. 18,62,755. The company declared 
a dividend of Rs. 17,00,000. It was held that in respect of Rs. 10,93,996 
allocable to manufacturing activities no dividend was required to be 
dedared. Regarding the amount of Rs. 18,62,755 allocable to trading acti¬ 
vities, the statutoiy percentage was 90 per cent, and the minimum dividend 
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required to be declared worked out at Rs. 16,76,480. Sucb minimum di^'- 
dend to be declared was less than the actually declared dividend of 
Rs. 17,00,000. Therefore, the assessee was not liable to pay any additional 
income-tax under section 104.**. 

Page 2457: section 114: 

After serial No. 8, listing cases explaining the provisions of section 114, 

addy — 

“9. CIT V Vshaben Trust, (1984) Taxation 75(3)-106 (Bom). 

10. H. 5. Mukherjee v CIT, (1986) 161 ITR 846 (Cal).’*. 


Page 2459: section 115 (now omitted): 

Before the paragraph titled ’Tax on capital gains in case of companies'\ 
add ,— 

“Section 115 has also been amended by the Finance Act, 1985 (32 of 
1985), with effect from 1st April, 1986. Thp scope and effect of such 
amendment have jpeen elaborated in the following portion of the depart¬ 
mental circular No. 421, dated 12th June, 1985, as under:— 

‘Modification of the provisions relating to long-term capital gains in the 
case of companies. —^33.1 Under the existing provisions in section 115 of 
the Income-tax Act, long-term capital gains relating to buildings or lands or 
any rights in buildings or lands are taxed at the rate of 40 per cent, in a 
case where the assessee is a company in which the public are substan¬ 
tially interested and the total income of the company (exclusive of long¬ 
term capital gains) does not exceed Rs. 1 lakk In the case of other 
companies, the long-term capital gains relating to buildings or lands or any 
rights in buildings or lands are subjected to tax at the higher rate of 
50 per cent. 

33.2 As differential rates of incoine-taX with reference to the quantum of 
taxable income of companies have been discontinued by the Finance Act, 
1983, this differential in rates in relation to such capital gains has also been 
discontinued by the Finance Act, 1985, by amending section 115 of the 
Income-tax Act. Under the amended provision, long-term capital gains rela¬ 
ting to buildings or lands or any rights therein will be chargeable to tax at 
a uniform rate of 50 per cent, in the case of all companies. 

33.3 The amendment applies in relation to the assessment year 1986-87 
and subsequent years.*. 


Scctfam 115 omMed.^—Section 115 has been omitted by the Finance Act, 
1987 (11 of 1987), with effect from 1st April, 1988. For and from assess¬ 
ment year 1988-89, the substituted section 48 makes provisions for deduc- 
ddn of o^in percentages out of the long-term capital gains accruing even 
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Page 2460: section 115 (now omitted): 

After line 14 from top, add ^— 

The above rates remained operative upto and including assessment year 
1985-86. 

For assessment years 1986-87 and 1987-88, the position is as under:— 

(1) Long-term capital gains relating to buildings or lands or any rights 
in buildings or lands are to be charged to tax @ 50%; and 

(2) Long-term capital gains relating to other assets are to be charged 
to tax @ 40%. 

For and from assessment year 1988-89, section 115 has been omitted 
and the provisions of the substituted section 48 are apposite. 

Page 2466: section 115A: 

After line 14 from top, odd,— 

The Finance Act, 1986.—Section 115A has been amended by the 
Finance Act, 1986 (23 of 1986), with effect from 1st April, 1987. The 
scope and effect of such amendments have been elaborated in the following 
portion of the departmental circular No. 461, dated 9th July, 1986, as 
under:— 

‘(jcvi) Uniform rate of tax on royalty and fees for technical services in 
the case of foreign companies. —34.1 Under the existing provisions of sec¬ 
tion 115A of the Income-tax Act, the amount of income-tax payable on 
the gross amount of income by way of royalty or fees for technical services 
received by a foreign company from an Indian concern or from Government 
is as under:— 

(0 Twenty per cent, of such income as consists of lump sum con¬ 
sideration for the transfer outside India of the technical know¬ 
how; 

(u) Forty per cent, on the balance of such income. 

34.2 The basis for the aforesaid flat rate of tax on royalty and fees 
for technical services was a sample study made by the Income-tax Depart¬ 
ment, prior to the enactment of these provisions with effect from 1st June, 
1976, which showed that the expenses claimed against royalty income 
(then being taxed at the rate of fifty per cent, on net basis) were around 
twenty per cent, and hence the flat rate of tax at forty per cent, was 
determined. In view of the position that the lump sum consideration paid 
to foreign companies for the supply of technical know-how, drawings, designs 
and'documentations, etc., abroad were not taxable prior to 1976, it was 
decided that such lump sum amount should be taxed at the concessional 
rate of twenty per cent, of the gross amount of such payments. 

34.3 It may be mentioned that when the provisions of section 115A 
of the Income-tax Act were enacted, it was felt that it might be difficult to 
segregate the royalty payment relating to the supply of know-how simpli- 
citer from the payment relatable to the tedmical service. This is h^ause 
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of the fact that a number of our technical collaboration agreements envis- 
.age composite situations where the collaborator tenders various types of 
services of technical nature apart from making available patents and know¬ 
how. It had been apprehended at that time that a higher rate of tax on 
royalty might result in inflating fees for technical services. Hence a uni¬ 
form rate of tax of forty per cent, for both royalty and technical services 
fees was prescribed. It may appear to be ironical that with the passage 
of time, the lower rate of tax ai 20 per cent, applicable to lump sum pay¬ 
ments for supply of technical know-how abroad has given rise to the 
problems which had been apprehended relating to royalty vis-<i-vis fees for 
technical services. It has been found that the foreign collaborators tend to 
take more by way of lump sum which attracts lower rate of tax than 
by way of royalty and in some cases payments for grant of licence for 
use in India of technical process are camouflaged as lump sum payments 
abroad. This is also not in the interest of absorption and adaptation of 
imported technology. An agreement for transfer of technology in India is 
more conducive, when compared to an agreement for lump sum payment, 
to self-reliance in our industrial production. Further, the differential rates 
of tax have been found to be open to abuse and have also given rise to 
litigation. Hence, by an amendment of section USA of the Income-tax Act, 
the tax rate on lump sum payments has been increased from twenty per 
cent, to thirty per cent, and the tax rate on royalty payments and fees 
for technical services has been reduced from forty per cent, to thirty per 
cent This will result also in reducing the cost of technology to Indian con¬ 
cerns thus .fjnabling them to opt for the latest rather than intermediate 
technology and will encourage the absorption and adaptation of imported 
technology. 

34.4 The amendment will apply in relation to the assessment year 1987- 
88 and subsequent years.*. 

Departmental circular.—^The following dpspartroental circular is also rele¬ 
vant to section USA:— 

‘Rate of tax applicable in respect of interest income in the case of foreign 
companies—ClarifKtUion regarding. —^Under section 115A(1) of the Income- 
tax Act, 1961, income by way of interest received by a foreign company 
from Government or an Indian concern on moneys borrowed or debt in¬ 
curred by the Government or the Indian concern in foreign currency, is 
chargeable to tax at the rate of 25 per cent. 

2. Overseas corporate bodies with specified NRl shareholdings are 
allowed to invest their moneys in Non-Resident (External) Accounts as 
wdl as FCNR accounts. They are also allowed to invest in deposits Uf public 
limited companies. 

3* ^ question has been raised regarding the rate of tax applicable in 
to the income by wy of interest from such investment ihcome. In 
^^nneption, it is clarified that if the overseas corporate body is, a fm^gn 
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company and if the investment (in NRE & FCNR Accounts or in deposits 
of public limited companies) is made by way of remittance in foreign cur¬ 
rency, then the provisions of section llSA(l)(ja) would apply and the 
rate of tax on the income by way of interest would be 25 per cent, of gross 
amount of such interest. For this purpose, the income by way of interest 
shall be computed without allowing any deduction in respect of any ex¬ 
penditure or allowance. 

4. The contents of this letter may be brought to the notice of all the 
officers working in your charge.’ [Circular No. 473, dated October 31, 
1986.] 

Page 2468: new section 115BB: 

At the end of the page, add ,— 

"New section 115BB.—^A new section 115BB, making special provision 
for tax on winnings from lotteries, crossword puzzles, races including horse 
races, card games and any other games of any sort or gambling or betting 
of any form or nature whatsoever, has been inserted by the Finance Act, 
1986 (23 of 1986), with effect from 1st April, 1987. The scope and effect 
of such insertion have been elaborated in the following portion of the 
departmental circular No. 461, dated 9th July, 1986, as under:— 

‘(xiii) Provision of a fiat rate of tax on winnings from lotteries, crossword 
puzzles, races, induing horse races, etc. —31.1 Under the existing pro¬ 
visions, any income by way of winnings from lotteries, crossword puzzles, 
races including horse races, card games and other games of any sort or from 
gambling or betting of any form or nature whatsoever is chargeable to tax 
under the head “Income from other sources” along with the other income 
of an assessee. By inserting a new section IISBB in the Income-tax Act, it 
has been provided that any income of a casual and non-recurring nature of 
the type referred to above, shall be charged to income-tax at a flat rate of 
40 per cent. Ibis provision will, however, not apply to income from the 
activity of owning and maintaining race horses. For this purpose, a new 
sub-section has been added to section 58 to provide that no deduction shall 
be allowed in respect of any expenditure or allowance in computing the 
income from the aforesaid sources. What has to be borne in mind is that 
apart from the general exemption of Rs. 5,000 under section 10(3), no 
further allowances or deductions are admissible against the gross winnings 
except in cases where there is a diversion by overriding title as in the case 
of certain lotteries where a certain percentage has to be foregone to the 
Govemment/agency conducting the lotteries. Consequential amendment has 
also been made in section 197(1) (a) of the Income-tax Act. 

31J1 These amendments will apply in relation to the assessment year 
1987-88 and subsequent years.’.”. 

Fage 2473: section 115E: 

iNsfore the text trf section 115F, odd,— 

“Section 115E has been amended by the Fmhnce Act, 1985 (32 of 1985), 
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with effect from 1st April, 1986. Ihe scope and effect of such amendments 
have been elaborated in &e following portion of the departmental circular 
.No. 431, dated 12th June, 1985, as under:— 

'Modification of ihe provisions relating to certain incomes of nonrresi- 
dents. —34.1 Under the existing provisions of section USE of die Incmne- 
tax Act, in the case of a “non-resident Indian”, income-tax is payable at 
the rate of twenty per cent, of the “investment income” and income by 
way of long-term capital gains. Ihe income-tax so calculated is increased 
by a surcharge at the rate of twelve and a half per cent, of such income-tax. 

34.2 In view of the abolition of surcharge on income-tax in respect of 
all categories of non-corporate taxpayers, the Finance Act, 1985, had deleted 
the requirement of payment of surcharge on income-tax by non-resident 
Indians under the aforesaid provirion. 

343 The amendment takes effect from 1st April, 1986, and will, accor- 
dingly, apply in relation to the assessment year 1986-87 and subsequent 
years.’.”. 

Page 2476: new section 115J: 

At the end of the page, add ,— 

“New section 115J.—^A new Chapter XII-B, containing section 115J, has 
been inserted by the Finance Act, 1987 (11 of 1987), with effect from 
1st April, 1988. That new section makes provision for levy of minimum tax 
on book profits of certain companies. The scope and effect of these provi¬ 
sions have been elaborated in the following portion of the departmental 
circular No. 495, dated 22nd September, 1987, as under:— 

Wew provmom to levy minimum tax on "book profit* of certain com- 
ponies.—36.1 It is an accepted canon of taxation to levy tax on ffie basis 
of ability to pay. However, as a result of various tax concessions and incen¬ 
tives certain companies making huge profits and also declaring substantial 
dividends, have been managing their affairs in such a way as to avmd pay¬ 
ment of income-tax. 

86.2 Accordingly, as a measure of equity, section 115J has been intro¬ 
duced by the Finance Act, 1987. By virtue of the new provisions, ki the 
case of a company whose total income as computed under the provisions 

the Income-tax Act s less than 30% of die book profit computed under 
the ^tion, the total income chargeable to tax vill be 30% of the book 
prt^ computed. For the puiposes of section 115J, borik profits vrill be 
die net profit as shown in the profit and loss account prepared in acoord- 
anee iyidi the provisions of the Sixdi Sdiedule to the Compmiies Act, 
1956, after certain adjustments. The net profit as above will be, increased 
by income-tax paid or payable the provisiem thereof, amount carried to 
{Uovirion m^e for liatulides odier asemtained 
losse# ol subskfiaiy companies, etc., if the ^antotuiil are 
,in|4 W r^thtg to expendidm 


any reserve. 
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bera iaained or which has accrued in respect of ^peases which are other¬ 
wise deductible in computing income will not be added back. The amount 
so arrived at is to be reduced by— 

(i) amounts withdrawn from reserves, if any, such amount is credi¬ 
ted to the profit and loss account; 

(ii) the amount of income to which any of the provisions of 
Chapter III applies, if any, such amount is credited to the profit 
and loss account; and 

(ii7) the amount of any brought forward losses or unabsorbed depre¬ 
ciation, whichever is less, as computed under the provisions of 
section 205(1) (h) of the Companies Act, 1956, for the pur¬ 
poses of declaration of dividends. Section 205 of the Companies 
Act requires every company desirous of declaring dividend to 
provide for depreciation for the relevant accounting year. Fur¬ 
ther, the company is required under section 205 to set-off 
against the profit of the relevant accounting year, the depre¬ 
ciation debited to the profit and loss account of any earlier 
year(s) or loss, whidhever is less. 

36.3 Section 115J, therefore, involves two processes. Firstly, an assessing 
authority has to determine the income of the company under the provisions 
of the Income-tax Act. Secondly, the book profit is to be worked out.in 
accordance with the Explanation to section 115J(1) and it is to be seen 
whether the income determined under the first process is less than 30% of- 
the book profit. Section 115J would be invoked if the income determined 
under the first process is less than 30% of the book profit. The Explanation 
to sub-section (1) of section 115J gives the definition of the “books profit” 
by incorporating the requirement of section 205 of the Companies Act in 
^e computation of the book profit. Brought forward losses or unabsorbed 
depreciation, whichever is less, would be reduced in arriving at the book 
profits. Sub-section (2), however, provides that the application of diis 
provision would not affect the carry forward of unabsorbed depreciation, 
unabsorbed investment allowance, business losses to the extent not set-off, 
and deduction under section 80J to the extent not set-off as computed 
under die Income-tax Act 

36.4 In the case of a tea company where income is derived from the 
sale of tea grown and manufactured by the seller, only 40% of such income 
is liable to tax under rule 8 of the Income-tax Rules, 1962. 60% of the 
income, which is disregarded for the purposes of taxation is considered 
to be agricultural income and is, therefore, exempt under the provisions of 
Chapter III. The net profit determined in accordance with the Sixth Sche¬ 
dule to the Companies Act, 1956, has to be adjusted, inter alia, in accord¬ 
ance with clause (/) and clause (ii) of the Explanation to section 115J(1). 
In the case of the tea companies, the book profit ^ould be computed by 
Twa^iitg all the adjustments referred to in the Explanation. Howev«> no 
i^ustnient in respeqt of clause (/) and clause (11) of the Btpldmtion is to 
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be made for the agricultural income earned by tea companies from tea- 
business. 40% of the adjuMed amount arrived at in this manner will be the 
book profit of the tea company in accordance with rule 8 of the Income- 
tax Rules, 

36.5 The following examples illustrate as to how the amended provi¬ 
sions relating to the new section will be applied:— 

New Companies 


Book profits for the purposes of Profit under the Income-tax Act 

the Companies Act, 1956 


(1) 

Loss excluding 
depreciation 
Depreciation 

(2) 

Year 1984 

Rs. 

Loss excluding 

3,00,000 depreciation 

1,00,000 Depreciation 

Rs. 

80,000 

4,00,000 


Year 1985 



Rs. 

Rs. 

Profit before 

Profit before 


depreciation 

5,00,000 depreciation 

5,00,000 

Less depreciation 

Less depreciation 

4,00,000 

as per books 

2,00,000 



3,00,000 

1,00,000 

Les^ deduction u/s 

Less business 


205(2) for the year 

loss for 1984 

80,000 

1984 

1,00,000 



2,00,000 

20,000 

C.F. Business loss 

Less unabsorbed 


1984 

3,00,000 depreciation 

20,000 


m 

C.F. unabsorbed deprer- 

ciation 1985 .. 3,80,000 

Year 1986 

Net loss as per books Business loss (—) 10,00,000 

before depre- Add depreciatitm 

darion M 10,00,000 as per I.T. 

; IJ^ireciatioa^ ,. 2^00,000 Rules (-r) 4,00,000 
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Rs. Rs. 


Business loss to be 
carried forward (—) 10,00,000 

Unabsorbed deprecia¬ 
tion to be carried 
forward (—) 2,00,000 

Year 1987 

Net profit .. 10,00,000 Profit before 

Book depreciation .. 2,00,000 depreciation .. 10,00,000 

Less depreciation 
as per I.T. Rules .. 8,00,000 

2,00,000 

Less carried forward 
business loss for 
1986 to the ex¬ 
tent adjusted .. 2,00,000 

Assessed income Nit 

Application of section 115/ 


Rs. 

Profit before depreciation 10,00,000 

Less book depreciation 2,00,000 

8,00,000 

Lm deduction under section 205(2) 2,00,000 

6,00,000 

Out of the amount whichever is less: 

1985: Business loss .. 3,00,000 

1986: Business loss 10,00,000 

Total loss 13,00,000 

1986: Depreciation 2,(X),000 


Assessable income 30% of Rs. 6 lakhs, t.e., Rs. 1.8 lakhs. 
Amount to be carried forward as per sub-section (2) of 
section 115J:* 

1984: Unabsorbed depreciation .. 3,80,000 

1986: Business loss 8,00,000 

Unabsorbed deprtdadcn .. 4,(X),000 
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9M Tbeie amendmoits will come into force with effect from litt 
1988, and will, accor^ngly, apply in relation to assessment year 1988-89 
and sobseqoeat yean.*.’*. 

Fage 2482: senion 119: 

At die end of the paragraph titled “Fcmvr when coupled with a duty*\ 
Oddi— 

“In Mod^n Chemical Works v V. B. Kulkarni [(1985) 154 ITk 230 
(Bom)], the assessee, who failed to claim deduction under section 80J, 
^ed an application before the Board requesting them to issue directions to 
the Income-tax Officer under section 119(2) (6) to reopen the assessment 
and grant the deduction. Hie Board did not grant hearing to the assmsee 
and rejected the application without giving reasons. It was held that the 
Board should have passed a well-reasoned order after giving a hearing.”. 

Page 2488: scctioa 119: 

In lines 10 and 11 from top, after “100 ITR 413, 422 (Kam)”, add,— 
CIT V O. M. S. S. Sankaralinga Nadar & Co., (1984) 147 ITR 332, 337 
(Mudy iCITy BalbhadradasBangur, (1984) 148 ITR-149 (Cal)” [holding 
that a departmental circu^r binds the income-tax authorities and not the 
THbunal or die High Court]. 


Pap 2489: scctioa 119: 

At the end of the paragraph tided “Benevolent dradars are bintUng on 
the authorities, odd,—“Also see, CIT v V. H. Sheth, (1984) 148 ITR 169 
(Bom); Parekh Bros, v CIT, (1984) 150 ITR 105 (Ker); Dattatraya 
CSopalShette v CIT, (1984) 150 ITR 460 (Bom); Acropolymers (P.) Ltd. 
y CIT, (1985) 151 TTR 158 (Punj); Bharat Vijay MiUs Ltd. v ITO: 
Gurjagrdvures Pr. Ltd. v ITO, (1985) 154 ITR 786 (Guj); CIT v T. V. 
Ramarudah & Sons, (1986) 157 ITR 300 (AP); CIT v Sriram Agrawcd, 
(1986) 161 ITR 302 (Pat); CIT v Tata Robins Frazer Ltd., (1987) 163 
Tm 886 (Pat); CIT v Sarbamangala Devi, (1987) 163 ITO 898 (Pat); 
B. M. Marappa v lAC, (1986) 160 ITR 642 (Kam); CIT v Pundur Paper 
Mitts Ltd., (1987) 64 CTO (Ker) 211.”. 


Piiga 2491: section 119: 

At die end of the paragraphs tided “Withdrawcd of drculars —effect of*. 


“A circular giving concession can be withdrawn only prospectively [Stde 
Sank of Travancore v CIT, (1986) 158 ITO 102 (SC) ; CIT v N. T. Rama 
J?ao (OTF), (1987) 163 ITO 453 (AP)]. 

A utircular, viffiicfa is in fcnrce on the first ds^ of the relevant i^msmmit 
is to goverp the assessment relating to that msessment year. The Vtddi- 
4(1^ &nd/qt n^'fication of diat circular after dm first day of that msess- 
is M relation to that No* 
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OT V JV. r. Raomao {HUF), (1987) 163 ITR 453 (AR); OT v JyoOd 
Pictures, (1987) 34 Taxman 395 (AP)] 

Pagea 2491-2492: aaetkn 119: 

On the subject ‘*Aibninistrative instructions cannot override the statutory 
provisions^*, reference may also be made to Stale Bank of Travancore v 
CIT, (1986) 158 rm 102 (SC); ITO v A. V. Thomas A Co., (1986) 160 
ITR 818 (Ker); CIT v Sahney Steel A Press Works Ltd., (1985) 152 ITR 
39, 63 (AP); Ram Co. Coke IndOstries v CST, (1985) Tax LR 2932 (All); 
T.M. Mohan vAddl. AgITO, (1987) 168 ITR 384 (Kam). 

Page 2492: section 119: 

After line 16 from* top, add ,— 

‘*Clrcaian contradkttsg judicially decided nutters are not biadbig.— 
While a circuit of the Board will be binding upon an- Income-tax Officer in 
matters relating to the general interpretation of any provisions of the 
statute, the circular cannot override judi(^al.decisions rendc^ on the statute. 
In fields which are covered by ju^cial decisicms, the circular will not be 
conclusive even so far as the Income-tax (Mcer is concerned {Geep Indus¬ 
trial Syndicate Ltd. v CBDT, (1987) 166 ITR 88, 92 (Dd)].**. 

Page 2492; sectton 119s 

At the end of the paragraph titled “Letter of the Mhdstry of Finance — 
force of*, add ,— 

“A circular and/or a press-note issued by the Ministry of Law or the 
Ministry of Emance, not having been issued under the provisions of the 
Act, dora not stand on the same footing as a circular of the Board issued 
under section 119 of toe 1961 Act [CIT v Autofin Ltd., (1985) 151 ITR 
741 (AP).^ 

Pages 2492-2493: section 119: 

At toe end of toe paragraphs titled **Orders, instructions and Sections — 
ivhat they atntempUueT, odd,— 

“A mtne letter or clarification of toe Board in reply to a communication 
from toe assessee or any other person, who is not an authority within the 
meaning of section 116, cannot be regarded as a circular coming within 
toe ambit of section 119 [CIT v Kerala Financial Corpn., (1985) 155 ITR 
228 (Rer); CIT v Kenda Financial Corpn. Ltd., (1985) 155 HR 246 
(Ker)]. 

Tlie proviso to section 119(1) provides that no order, etc., can be issued 
by the Board so as to Interfere with a particular assessment or toe judicial 
discretion tif toe appellate autoority. An order issued by toe Board in such 
cases is Kable to be quashed if cludlen^ in writ proceedings [Citken Watch 
Co. Ud. V 1AC. fl984) 148 n|L 774 (Kam)]. 
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1922 Act chcular.—circular issued under the 1922 Act provisions is to 
be deemed to have been issued under the 1961 Act to the extent such cir-- 
cular is not inconsistent with the provisions of the 1961 Act [Krishi Utparma 
Bazcur Samiti v ITO, (1986) 158 ITR 742 (Bom); CIT v Ajit Spices: 
CIT V R. Vallabhadas & Sons, (1987) 165 ITR 755 (Ker). In this connecS 
tion, the provisions of section 297(2) (^) are apposite. 

Writ.—^In Mrs. Pushpa Kalyanmal Singhvi v Union of India [(1987) 64 
CTR (Bom) 162], a writ petition has been held to be maintainable for 
challenging the basis, both legal and ethical, of the amnesty scheme intro¬ 
duced by CBDTs circulars. 

In Pune District Urban Co-operative Banks Association v Union of InMa 
[SLP (Civil) No. 3318 of 1987: (1987) 167 ITR (St.) 62], their Lord- 
ships of the Supreme Court have dismissed a special leave petition by th& 
petitioner, a federation of rural co-operative banks in a certain area, to 
appeal against the judgment dated 23-1-1987 of the Bombay High Court in 
W.P.No. 268 of 1987, dismissing a writ petition filed by the petitioner 
challenging the validity of a circular letter issued by the Assistant Director 
of Inspection (Survey) to all rural co-operative banks in the area calling 
upon them to supply certain confidential information in respect of their 
depositors and creditors.”. 

Page 2497: section 119: 

After serial No. VII, extracting orders under section 119(2), add ,— 

“VIII. Time-limit under section 154(7) to be overlooked or condoned 
where the assessee applies u/s. 80-JK for rectification of the mistake of 
non-gram of SO-K relief. —^‘Assessees deriving profits and gains from newly 
established industrial undertakings or ships or hotel business, are entitled 
to tax relief provided under section 80J of the Income-tax Act, 1961 
(section 84 upto the assessment year 1967-68). When such assessees happen 
to be companies which declare dividend out of such profits, the share-holders 
too become entitled to tax relief under section 80-K (section 85 upto the 
assessment year 1967-68). 

2. The Board have noticed certain cases where assessees deriving divi¬ 
dend income attributable to the profits and gains from new industrial under¬ 
takings or ships or hotel business were denied relief under section 80-iC 
(formerly section 85) for the failure of such persons to produce proper 
certificates from the concerned companies indicating the percentage of tiie 
tax-free profits as required u^er rule 31(4) of the Income-tax Rules, 1962. 
This mostly happened when the companies declared dividend even before the 
Incoipe-tax Officer assessing them had determined what percentage of their 
p^ts and gains were exempt from tax under •section 80-J (formnly sec- 

t 

i When in tiie type cases mentioned in paragraph 2, the riiare-holdms 

ire to produce the necessary certificates, the time-lunlt for taking 
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action under section 1S4 for rectifying the mistake as one apparent from 
records is often over and they cannot be allowed the relief due to them. 
For removing this hardship, the Board have, in exercise of their powers 
under clause (b) of sub-section (2) of section 119, decided that where 
assessees claim relief under section 80-K due to them by filing applkations 
under section 154 duly supported by the relevant certificates issu^ by the 
companies specifying the percentage of dividends which are free of tax, 
the concerned Income-tax Officers shall admit such applications and dispose 
these of on merits and in accordance with law, even if such applicatimis are 
filed after the expiry of time-limit specified under sub-section (7) of sec¬ 
tion 154. Where any such applications have already been rejected and the 
assessees file fresh applications, the same may also be treated on par •with 
the applications which may either be pending or received after the issue of 
this circular. 

^ The Board desire that any appeals or references pending on the point 
at issue may be withdrawn.’ [Circular No. 79 (F. No. 245/7/72 A &. PAC), 
dated 25th February, 1972.] 

IX. Condonation of delay in filing refund claims in certain cases—Order 
Issued by the Board to subordinate authorities under section 119(2) (ft) of 
the Income-tax Act, 1961.—^“In exercise of the powers conferred by clause 
(h) of sub-section (2) of section 119 of the Income-tax Act, 1961, the 
Central Board of Direct Taxes hereby order that, in all cases where an 
otherwise valid refund claim under section 237 of the Income-tax Act, 1961, 
is filed by an assessee after the expiry of the statutory time-limit as pre¬ 
scribed under section 239 of the Act, the Income-tax Officer having juris¬ 
diction over the case, may admit the said refund claim and dispose of the 
same on merits and in accordance with law provided the following condi¬ 
tions are satisfied: , 

(/) the refund arising as a result of tax deducted at source in respect 
of the assessment year under the provbions of sections 192, 
193, 194, 194A, 194B, 194P and 195 does not exceed 
Rs. 1,000; 

(ii) the returned income is not a loss where the assessee claims the 
benefit of carry forward of the loss; 

(iii) the refund claimed is not supplementary in nature, e.g., a claim 
for additional amount of refund after the completion of the 
original assessment for the same assessment year; 

(iv) the income of the assessee is not assessable in tiie hands of any 
other person under any provisions of the Act. 

2. This order will be effective from 2nd April, 1984.’ [Notification 
No. F. No. 225/105/83//r [A-U), dated March 24, 1984.) 

The following eiicular is also relevant:— 

u/s. 119(2) (6) of the Income-tax Act, 1961 —Ctmdonadon of 
delay in 0ng refund claims—Audiorisation to the inotme^ax Officer.*— 
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Attention is invited to Board’s order u/s. 119(2) (b) of tiie Income-tax 
Act (F. No. 22S/105/83-rrA.n), ^ated March 24, 1984, wherein the 
Bomd, in exerdse of the powers conferred by clause (b) of sub-section (2) 
of section 119 of the Income-tax Act, 1961, have condoned the delay in 
filing returns of income in cases where an odierwise valid mfimd claim 
o/s. 237 of tl^e Income-tax Act is filed by the assessee after the expky of 
the statutory time-limit u/s. 239 of the Income-tax Act, and the Income-tax 
Officer, having jurisdiction over the case, has been empowered to admit the: 
said claim and dispose of the same on merits and in accordance with law 
]»ovided the following conditions are satisfied: 

(i) the refund, arising as a result of tax deducted at source in respect 
of the assessment year under the provisions of sections 192, 193, 
194, 194A, 194B, 194D and 195 does not exceed Rs. 1,000; 
(h) the returned income is not a loss where the assessee claims die 
benefit of carry forward of loss; 

(Hi) the refund claimed is not supplementary in nature, e.g., a claim 
for additional amount of refund after the completion of the 
original assessment for the same assessment year; 

(iv) the income of the assessee is not assessable in the hands of any 
other person under any provisions Of the Act. 

2. This order has been made effective from April 2, 1984. 

3. You are requested to bring the contents oi the aforesaid order, which 
has already been communicated to you, vide Board’s endorsement of even 
number, dated March 24, 1984, to the notice of all the Officers working 
under you. It is also requested that this authorisation may be given wide 
publicity.* [Circular No. 379, dated \Qth April, 1984.] 

X. Order under section lri9(2)(a)— no penalty under section 271(1) 
(a)/(b) or 273 where maximum perudty does not exceed Rs. 500.—^“In 
exncise .of the powers conferred by clause (a) of sub-section (2) of section 
119 of die Income-tax Act, 1961 (43 of 1961), the Central Board 
Direct Taxes hereby directs that the Income-tax Officer, Inspecting Assistant 
Conunissioner of Income-tax (Assessment) shall not initiate any proceeding 
for imposition of a penalty for an offence under clause (a) or clause (b) 
oi sub-section (1) of section 271 or imder section 273 in respect of any 
assessment year in a where the maximum penalty impc^able under the 
relevant elai^ does not exceed five hundred rupees. 

2. This order shall come into force on the 3rd day of June, 1985.*' 
IF. No. 2%Amm4T (/#iv.), dated 3-6-1985.] 

XL Tn exercise of the powers conferred by clause (b) of sub-setXion 
(2) bf section 119 of die income-tax Act, 1961, the Central Board of 
Taxes hereby s^orise the income-tax Officer having jur^ction 
# pmsmi to admit an applicati<m or claim ftxr refund made by such 
the expiry of the period q;>ecified undw ^ IdUoate-^ Act, 
twM g P g tmeh an appUcatioii or claim and ffispuse of 
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merits and m accordance widi law provided the fcdlowing conditions are 
satisfi^: 

(0 the amount of refund ariring as a result of tax deducted at 
source under the im>virions of section 194C in respect of the 
assessment year does not exceed a sum of Rs. 1,000; 

(u) the returned income is not a loss where the assessee claims the 
benefit of carry forward and set off of the loss; 

(hi) the refund claimed is Qot supplementary in nature, e.g., a claim 
for additional amount of refund after the completion of the 
original assessment for the same assessment year; and 
(iv) the income of the assessee is not assessable in the hands of any 
Other person under any provisions of the act. 

2. This order will be eff^tive from 1st January, 1986.* [F. No. 225/105/ 
93-ITA. U dated 31-12-1985.] 

The following circular is also rdevant:— 

'Condonation of delay in filing reftmd claims in certain cases of con- 
tractors/sub-contractors—Order under sermon 119(2)(h )—Authorisation of 
the Itux>me-tax Officers .—Attention is invited to Board’s (»der [F. No. 
225/105/83-lT(A-lI)], dated 24-3-1984 whereby the Board, in exercise of 
the powers conferred by. clause (h) of sub-section (2) of section 119 of the 
Income-tax Act, 1961, authorised the ITOs to admit belated refund clainni 
under section 237 of the Income-tax Act, 1961 in respect of«amount iq> ti> 
Rs. 1,000 in cases where refund arose as a result of tax deducted at source 
under sections 192 to 194, section 194A and section 195 provided the 
conditions laid down in the said order were fulfilled. This ordn was elec¬ 
tive from 2-4-1984. The order, however, did not cover cases where rounds 
arose as a result of tax deducted at source under section 194C of the 
Income-tax Act, i.e., the case of contractors and sub-contractors. 

2. With a view to avoiding hardship to the taxpayers, the Board vide 
their order [F. No. 225/105/83-IT(A-n)], dated 31-12-1985 have further 
authorised the ITOs to admit a belated application/daim for rdund in 
cases where refund arises as a result of tax deducted at source under section 
1940 provided the following conditions are satisfied;— 

(i) the amount of refund arising as a result of tax deducted at 
smirce under the provisitms of section 1940, in respect of the 
assessment year does not exceed Rs. 1,000; 

(u) the retiimed income is not a loss where the assessee claims 
ben^t of carry forward and set off of loss; 

(Hi) the refund claim is not supplementary in nature, e.g., a daim 
fox additional amemnt of rdund after the C(mq;>letioa oi the 
original assessmoit for tiie same assessment year; and 
(i*v) the inooiite of the assessee is not asitessable in tiie hands ot any 
otto pmem any piov|yi0iis of tile Act 



6420 mCOMB-TAX LAW, VOL. 7 [s. 124 

3. This order will be effective from 1-1-1986.' [Circular No. 446, dated 
315/ December, 1985.] 

Xn. 'In exercise of the powers conferred by clause (a) of sub-section 
(2) of section 119 of the Income-tax Act, 1961 (43 of 1961), the Central 
Board of Direct Taxes hereby directs that the Income-tax C^cer and the 
Inspecting Assistant Commissioner of Income-tax shall not initiate any pro¬ 
ceeding for imposition of a penalty on a person or impose penalty on him 
for an offence under clause (a) or clause (c) of sub-section (1) of section 
271 or section 273 in respect of any assessment year up to and including 
assessment year 198S-86| in a case, if he is satisfied that such pe»on: 

(a) has prior to the detection by the Income-tax Officer, or, as the 
case may be, the Inspecting Assistant Commissioner of Income- 
tax, of the concealment of particulars of income or of the in¬ 
accuracy of particulars furnished in respect of such income, 
voluntarily and in good faith, made between the ISth day of 
November, 1985, and the 31st day of March, 1986t, a full and 
true disclosure of such income; 

ib) has, on or before the 31st March, 1986t, paid the tax on the 
income disclosed; and 

(c) has co-operated in any enquiry relating to the assessment of his 
income. 

Iff This order shall come into force on the 17th day of February, 1986.’ 
fF. No. 281/S/86-IT(INV. Ill), dated 14-2-1986.]’*. 

FUge 2523: section 124: 

Aftn line* 3 from top, add ,-— 

Mahalliram Ramniranjan Das v CIT 1(1985) 156 TTR 885 (Pat)], 
the assessee filed a petition objecting the jurisdiction of the Income-tax 
Officer who proceeded with the case of the assessee. Without referring the 
matter to the Commissioner, that Income-tax Officer himself completed the 
assessment. It was, on facts, held that it was not a case of total lack of 
jurisdiction. 

Lndc of Jnrisdiction o/s. 124 vis^-vis levisioa n/s. 263.^—^It is true that 
when a power has been vested under section 124 in the Commissioner to 
direct different Income-tax Officers to perform their functicms in respect 
•of different areas or different classes of persons, they are bound by swdi 
directions. But, merely because there has been a contravention on that 
account, the power under section 263(1) cannot be exercised the Com- 


t Tfeds hat been ntended up to atseniaent year 1986^7, at per dreular 
No. 478, dated 16th Oetober, 1984 ((1980) 102 ITR (St) 17]. But the 
above order doet not teem to have been ameided aceord^ly. 
t thla hta beep extended up toJ81-S-1987, at per eireitiar No. 472, dated 
tm Otitdbdr, 1986. 
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missioner unless he is also satisfied that the assessment order in question is 
prejudicial to the interests of the Revenue. He has to point out, while can¬ 
celling such Orders, on materials on record as to how the order is preju¬ 
dicial to the interests of the Revenue [CIT v Shantilal Agarwalla, (1983) 
142 I’m 778, 786 (Pat)].”. 

Page 2525: section 124: 

In line 4 from top, after “AIR 1979 Punj 116”, odd,— Sunder Doss v 
Ram Parkashi AIR 1977 SC 1201; Jiviben Lavji Raganath v Jadavji Dev- 
shanker, AIR 1978 Guj 32; Dr. Madhukar Trimbak Gore v Vasant Ram- 
krishna Kolhatkar, AIR 1983 Bom 277” [holding that the invalidity of a 
decree can be set up in an execution proceeding if the decree sought to be 
executed is a nullity for lack of inherent jurisdiction in the court passing it]. 

Pi^e 2525: section 124: '' 

Befqre the paragraph titled “Absolute powers in matters of assessment", 
add ,— 

“In the facts of T. A. George v Agri l^O [(1984) Tax LR 514 (Ker)], 
it has been held that an assessee is entitled to challenge the recovery pro¬ 
ceedings on the groimd that the collection of tax should only be in accor¬ 
dance with law. 

Aothofity to tax—scope of.—Investment of authority to tax involves 
authority to tax transactions which in exercise of his authority the taxing 
officer regards as taxable, and not merely authority to tax only those transac¬ 
tions which are, on a true view of the facts and the law, taxable [Titaghur 
Paper Mills Co. Ltd. v State of Orissa: Pinaki Sengupta v State of Orissa, 
(1983) 142 ITR 663, 670 (SC)].”. 

Page 2525: section 124: 

At the end of the paragraph titled “Absolute powers in matters of assess¬ 
ment", add ,— 

“The Income-tax Officer, in his own sphere, is a tribunal of plenary 
jurisdiction subject to no other control and limitations save those which 
are enacted in the income-tax code. It stands to reason, therefore, that 
the investigations and inquiries launched by him are not subject to the 
jurisdiction of ordinary courts. Indeed, there is a specific provision in the 
Income-tax Act which forbids courts of law from interfering with the Income- 
tax Officer’s jurisdiction to assess: vide section 293. It is, therefore, not 
correct to regard a decree of court as a self-propelled or a self-acting bar 
against the powers of inquiry and investigation conferred by the statute on 
the Income-tax Officer. Nor can it be supposed that when the Income:tax 
Officer pursues his investigation into the reality of a transaction which has 
retevonce to the assesment proceedings before him, he commits an act of 
4i8iespect to a court of law, not accepting an adjuffication by that 
cotilt on the self-same transaction in a litigation between the taxpayer nnd . 
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a third party. In a hroad sense, no doubt, every one must reqiect the 
d«:isions of courts and no one can inteifere with the working of courts. 
The law relating to contempt has developed only on this broad basis. But 
to say that the Income-tax Officer is bound to respect a court decree and 
he cannot proceed with his allotted task of investigating a fact relevant for 
the assessment of an assesses in his charge cannot be accepted even on 
the basis that a decree of court has to be shown the respect it deserves. 
The Income-tax Ofi^r has a job to do under the Income-tax Act and he 
cannot be prevented from doing it because a court might have passed a 
decree in a litigation between the assesses and a third party. The two pro¬ 
ceedings, namely, an action at law before a court and a proceeding for 
assessment, are thus entirely different. One is adjudicatory, the other is 
investigative or inquisitorial [V. Datchinamurthy v Asst. Director of Inspec¬ 
tion, (1984) 149 ITR 341, 362, 363 (Mad)]. 

/ 

Power to decide question of title.—^As laid down in the case of Keshardea 
Chamria, In re [(1937) 5 ITR 246 (Cal)], which has been followed sub¬ 
sequently in Mah(unaya Dassi v CIT [(1980j 126 ITR 748 (Cal)], the 
Income-tax Officer has plenary power to decide the title of any property for 
the purpose of assessment in accordance with law [Champa Properties Pr. 
Ltd. V CIT, (1987) 166 ITR 367, 376 (Cal)].”. 

Page 2541: section USA: 

After line 2 from top, add ,— 

**Notificatiini u/s. 125A not to enue under die WT Act.—^A notificaticnt 
issued under section 125A(1) of the 1961 Act is only for authorising the 
Inspecting Assistant Commissioner to have concurrent jurisdiction witfi the 
Income-tax Officer so far as the powers exercisable under the 1961 Act are 
concerned. Such a notification cannot be taken to include the powers exercis-^ 
able under the Wealth-tax Act, 1957 [CWT v B. Nathnud Void, (1985) 
154. ITR 186 (Mad)].”. 

Page 2545: section 127: 

At the end of the paragraph titled *"Transfer possible only under orders 
of the proper authority", add ,— 

“Only the Board has power to transfer a case from one State to another 
Slate [see, Kalooram Govindram v ITO, SO* (Civil) No. 10178 of 1983: 
(19S7} 166 ITR (St.) 109 (SC)].”. 

P^ 2546-2549: section 127: 

pn the subject (ff necessity of giving n»»Kinab!e tq^rtunity of being: 
henrd^ xefer^ce may also be made to ShemtUtd Hirtdd dk Co. v nX7, (1985) 
;52 ITR 236 (Bom); Mongol Chdnd dt Sons v CBDT, (1985) 155 Hit 
344 ^),.. ^ 
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2551: section 127: 

After line 9 from top, add ,— 

“In Shivafirao Angre v CiT 1(1986) 158 ITR 162 (MP)], the transfer 
order used the words ’detailed and co-oidymated investigation*. It was held 
that these wor(k were very vague and g<ai6ral and did not constitute a valid 
reason for the transfer of the case.**. 

Page 2551: section 127: 

On the subject ^^Communication of the r&^orded reasons essenUar\ refer¬ 
ence may also be made to Shivafirao Angre v CIT, (1986) 158 nit. i62 
(MP); Manoj DidwarUa v Union of India, (1987) 167 JTR 177 (Del).**. 

Page 2551: secticm 127: 

At the end of the paragraph titled **Need for investigation to dominate^, 
add ,— 

“In Maheshwari Ume Works v CIT [(1984) 147 ITR 804 (MP)], the 
transfer effected to facilitate co-ordinated and detailed investigation was 
held justified. The inconvenience and entailment of'extra expenditure to 
the assessee is not a valid ground for not transferring a case from one Income- 
tax Officer to another. Also see, Mongol Chand & Sons v CIT, (1985) 
155 ITR 344 (Cal). 

In r. A. Rajendran v CIT [(1987) 163 ITR 231 (Ker)], it has been held 
that entrustment of an important assessment with a senior most Officer can¬ 
not normally be viewed with any suspicion.**. 

Page 2554: section 129: 

At the end of the text of section 129, add ,— 

“Continuation proceedings on change of officer.—The principle of sec¬ 
tion 129 is that where one income-tax authority succeed another, the 
succeeding officer may continue the proceeding from the stage at which 
they were left by his predecessor. The proviso, however, says that it is open 
to the assessee to demand that before the proceedings are so continued or 
reopened, as the case may be, he should be reheard by the successor-in- 
office. It would immediately be evident that rehearing is not obligatory m 
every case where there is a change in the incumbent. Such a course may 
have to be followed when there is a demand from the assessee. The section 
does not even say that when such a demand is made, it is obligatory upon 
the officer to afford .such hearing [K. Venkataramana &. Budha Appa Rm v 
CITf (1987) 65 CTR (AP) 66, 67]. In that case, the Income-tax Officer 
made a draft assessment order under section 144B. The assessee filed his 
objections thereto. The matter was referred to the Inspectii^ Assistant 
Commissioner alongwith assessee*s objections. Dining the pendency of the 
mattor bdore the lAC, the Income-tax Officer was changed. It was held, on 
facts, that the provisions of section 129 have no i^lication. 

Also see, Continuation of proceedings on cfmge of Officer^, at pages 
4«46-4847 of Vol. 5.”. 
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JP^ 2555: section 130: 

Before the text of section 130A, add ,— 

**By section 22 of the Taxation Laws (Amendment) Act, 1984, in sec- 
ti<» 130(2) of the 1961 Act, for the word and figures ‘sections 253’, the 
word and figures ‘sections 132, 253* have been substituted with effect from 
1st October, 1984. 

The above amendment in section 130(2), which relates to jurisdiction of 
-Commissioner competent to perform any function or functions, clarifies that 
for the purposes of section 132 the Commissioner referred to in section 132 
shall, in relation to an assessee, be the Commissioner having, for the time 
being, jurisdiction over the assessee. This amendment is consequential to 
the amendment of section 132 by section 23(6) of the Taxation Laws 
(Amendment) Act, 1984. The amendment is operative with effect from 1st 
Ch^ober, 1984.”. 

Page 2558: sectHm 131: 

At the end of the paragraph titled “II. By the Taxation Laws {Amend- 
ment) Act, .1975”, add ,— 

‘‘The matter in Union of India v Gopal Das Gupta [(1974) Tax LR 636 
(Cal) = (1987) 167 ITR 40 (Cal)] was taken in appeals to the Supreme 
Court in Umon of India v Gopal Das Gupta [(1987) 167 ITR 39, 49 
<SC)]. The Supreme Court took the view that in view of the fact that the 
pow:^ has now been vested in the Assistant Director of Inspection by 
inserting a new section 131(1 A) by the Amending Act 41 of 1975, the 
question raised has become academic and no* useful purpose would be 
served'by deciding that question. Therefore, the appeals were dismissed.”. 

Page 2560: section 131: 

After the paragraphs titled “For the purposes of the Act”, add ,— 

“Power under section 131(1) can be exercised by the authority con¬ 
cerned only if a proceeding is pending before such authority. A summons 
issued with a view to investigate whether the completed assessment should 
be reopened under section 147 is liable to be quashed if no proceeding was 
pending at the time of issuing such summons [Jamnadas Mc^Otavfi & Co. v 
ITO, (1986) 162 ITR 331 (Bom)].”. 

PEge 2563: sectiim 131: 

After the paragraph titled ”No right to be represented by merely a 
lawyer*\ add ,— 

**Bb( a lawyn’s presence cannot be objected to.—^A person who is appear¬ 
ing in compliance with a summons is entitled to have his advocate present 
during the course of his such appearance. But such advocate cannot be 
permitted to participate in the interrogation and to raise Directions to 
the questions asked by; the authority concerned [Cf. Abdid Rafak Haji 
Mohammed v Ufdon oj India, (1986) 26 Taxman 234 (Bom)].**. 
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Page 2566: sectimi 131: 

At the end of the paragraph titled ^'‘Recording of reasons for impounding 
books, etc.—section 131(3), proviso (a)”, add ,— 

“In Plycast (Delhi) P. Ptd. v ITO [(1986) 159 ITR 750 (Del)], the 
Income-tax Officer passed an order retaining the documents produced be¬ 
fore him without passing an order of impounding such documents after 
recording reasons in that regard. Such retention order was challenged after 
about three years. It was held that the retention order was contrary to law. 
Further, the delay in challenging the order could not legalise such order.’^ 

Pt^e 2566: section 131: 

At the end of the paragraph titled “Power to retain books, etc. — section- 
131(3), proviso (b)”, add ,— 

“For retention for a period exceeding 15 days, the approval accorded by 
the Commissioner must be a prior approval and not one given ex post facto. 
It is not necessary to communicate the reasons given by the Commissioner 
while granting such approval [Sri Ramakrishna Talkies v ITO,- (1985) 153 
ITR 794 (AP)]. 

In the facts of K. Jayaraman v ITO [(1987) Taxation 84(3)-398 (Mad)]„ 
the original will retained under section 131(3) was directed to be returned 
to the assessee after keeping a xerox copy thereof.’*. 

Page 2582: section 132: 

Before the paragraphs titled “Relevant rules", add ,— 

"1984-aniendments.—^The Taxation Laws (Amendment) Act, 1984 (67 of 
1984), has amended sub-sections (5), (11) and (12) of section 132 and 
the Explanation to that section. Further, a new sub-section (11 A) has been 
inserted in that section. 

The scope and effect of the amendments made in section 132 as also 
in section 130 have been elaborated in the following portion of the depart¬ 
mental circular No. 394, dated 14th September, 1984, as under:-— 

‘Extension of time for making summary assessments in cases of search 
and seizure. —13.1 Section 132(5) of the Income-tax Act provides that 
where any money, bullion, jewelleiy or other valuable article or thing is 
seized in the course of search by the income-tax authorities under the said 
section, the Income-tax Officer shall within 90 days of the seizure, make an 
order (with the preWous approval of the Inspecting Assistant Commissioner) 
estimating the undisclosed income in a summary manner to the best of his 
judgment on the basis of such materials as are available to himi The Income- 
tax Officer is also required to calculate the amount of tax on such estimated 
income, determine the amount of interest payable and the amount of 
penalty imposable in consequence of the order made by him; an<f specify 
the amount that will be required to satisfy any existing liability of the 
taxpayer under the direct taxi^ enactments. 
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13.2 The Amending Act has amended sub-section (5) of secticm 132 so 
as to extmid the time for maldng an Order undn the said sub-section from 
ninety days to 120 days of the seizure. A ccmsequential amendmen t has also 
been made in Explanation 1 to section 132. 

13.3 Hie aforesaid amendments take effect from 1st Octobm:, 1984 
{section 23(a) and (e) of the Amending Act.] 

Application against an order under section 132(5) to lie to the Com- 
jnissioner. —14.1 Section 132(11) of tbe Income-tax Act provides that a 
laiqiayer objecting for any reason to an order made by the Income-tax 
Officer under section 132(5) referred to in paragraph 13 above may make 
an application to the authority notified by the Central Government in this 
behalf for appropriate relief in the matter. The Amenffing Act has made 
an amendment to sub-section (11) of section 132 to provide that an applica¬ 
tion against an order under section 132(5) shall lie to the Commissioner. A 
consequential amendment has been made to section 130(2) of the Income- 
tax Act to secure that, for the purposes of section 132, the Commissioner 
referred to therein shall, in relation to an assessee, be the Commissioner 
having for the time being jurisdiction over the assessee. 

14.2 The Amending Act has. also inserted a new sub-section (11 A) in 
section 132 to provide that every applicaticm referred to in sub-section (11) 
which is pending immediately before 1st October, 1984, before an autho¬ 
rity notified under that sub-section (as it stood immediately before 1st 
October, 1984) shall stand transferred on that date to the Commissioner, 
and the Commissioner may proceed with such application from the stage 
at which it was on that date. The applicant may, however, demand that 
befbre proceeding further with the appUcation, he be reheard by the C!om- 
missioner. 

14.3 The aforesaid amendments take effect from 1st October, 1984. 
{section 22 and section 23(b), (c) and (d) of the Amending Act]*.**. 

Phge 2582: secffon 132: 

After the paragraphs titled **Relev(au rules**, add,— 

**Gf«nid rules for searches aad sefamres.—The (tiioi) Union Finance 
Minister, Mr. A^hwanath Pratab Singh, annouiteed the ground rules for 
searches and seizum carried out under the Income-tax Act, the Customs 
Act, Excise Act and the Foreign Exchange Regulation Act (FERA). 

1. CompetaU authority. —Autiiorisation for a search can cmly be ordered 
by a cGKthpc^t offik:er ^fter considering the hffqrmation he has in his posses¬ 
sion provided he has reasons to believe that a search is justified. jBefote 
the issue of a search Wmiant, a fonnal order is lequhed to be passed by 
^coii^^ 

IbfM^on may cbine fro^ external sources ^ tnformers^ other govem- 
tij^ent d^rnteh^ dr newiipap^ m^ and publteations; In tite ease of 
it ' leneraliy ^ made’ -clear -fO' him; ibitt he iS 
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secute4 under section 182 ci the IPC if his auctions are proved false. 
Internal sources comprise cases devdoped suo motu on the basis of records 
and investigation and Intelligence gathered by the intelligence wing of the 
department. 

2. Objectives of the search. —search is necessary to secure evidence 
which is not likely to be made available by issue of summons or by visit¬ 
ing, in ordinary course, the premises concerned. Tax authorities have powers 
to summon persons and documents. Tax authorities have to resort to search 
and seizure when there is evidence of undisclosed documents or assets which 
have not been and would not be disclosed in ordinary course. 

3. Seardi party. —Search party has to be led by an officer of a certain 
rank in case of major searches. The party must be led by an officer of at 
least the rank of Assistant Ck>llector or equivalent. The team must include 
two respectable witnesses of the locality and technical 'persons like valuers, 
etc. 

4. Rights of the person to be searched: 

(A) To see the warrant of authorisation duly signed and sealed by 
the issuing authority. 

(B) Verify the identity of eadi member of the search party. 

(C) To have at least two respectable and independent residents of 
the locality as witnesses. 

(D) To have personal search of all members of the party before the 
start of the search and after conclusion of the search. 

(E) To insist on a personal search of females by another female 
only with strict regard to decency. 

(F) To have a copy of the panchaneana together with all the 
annexures. 

(O) To put his own seals on the packages containing the seized 

assets. 

(H) Woman having the occupancy of an apartment, etc., to be 
searched has right to ynthdraw before the search party enters, 
ify according to custom, she does not appear in public. 

(I) To call medical practitioner if he is not well. 

(J) To have his children permitted to go to school, after the exami¬ 
nation of their bags. 

(K) To inspect the seals placed on various receptacles sealed in 
course of searches and subsequently reopened by continuation 
of seanffies. 

(L) To have the facilities of having meals, etc., at the normal time. 

(M) To have a copy of any statement before it is used against him 
in an a^snssment or prosecuticm prtK^eedings. 

(N) To have inflection of the books of account, etc., seized or to 
tdee extracts therefrom in tiie presence of any of the authorised 
officers or any other peiscm empowered him. 
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5. ExandnaHon .—^Tax authorities thereafter examine the person search¬ 
ed. In the case of income-tax, the person has to take an oatii. In the case 
of other Acts, it is made .clear to him that proceedings are judicial and 
he is bound to tell the truth. It is also explained to him that the statement 
is liable to be used against him. This examination is deemed as a judicial 
proceeding and this statement is admissible as evidence. The purpose of 
this examination is to secure the explanation of the person regarding the 
documents and properties before he has an opportunity to concoct an ex¬ 
planation and fabricate evidence. He is not allowed the services of a lawyer 
at this stage. 

6. Report to the senior authority .—^Aftci the search, the party has to 
submit a report to the senior authority like Collector, Commissioner, etc. 
The outcome of search is given to enable the senior officer to judge the 
bona fide of the search and to exercise control over searches carried out. 

7. Safeguards .—Section 136(2) of the Oistoms Act provides for deter¬ 
rent punishment including imprisonment of the Customs Officer held respon¬ 
sible for vexatious searches. In the cases of Excise and FERA, vexatious 
searches are punishable by a fine. 

8 . Arrests .—^Tne power of arrest vests with the Customs, Central Excise 
and enforcement officers. Income-tax Officers have no powers of arrests. 
Arrests are generally resorted to in cases where the detected offence is of 
a serious nature and the case appears to be fit for criminal prosecution. 
Persons are generally not arrested when the intention is only to have depart¬ 
mental proceedings. Persons are arrested when there is a gravity of offence, 
evidence of personal culpability, a strong prima facie ctde and a likelihood 
of person tampering with the evidence by remaining at Isurge or- ab«;onding. 

9. Departments proceedings .—Under the Income-tax Act, the Income- 
tax Officer concerned must make a summary assessment within 120 days of 
the seizure estimating the undisclosed income and cAlculating the amount 
of tax on income so estimated along with the interest and penalty payable. 
Thereafter, he retains in bis custody (mly sudi assets as are, in his qpinion, 
sufficient to satisfy the aggregate amount of tax, penalty and interest due. 

Books of accounts and documents seized cannot be retained for more than 
180 days except for specially recorded reasons and with the approval of 
tile Commissioner. Law specifically provides that the person concerned may 
make copies of the documents concerned. 

In the case of the Customs Act, the period for retaining the contraband 
cannot be extended beyond one year. The adjudicating officer can impose 
penalties up to five times the duty of customs evaded, or three times the 
duty of excise evatited, or five times the foreign exdiange involved. Penalty 
in the ca^ of inccmie-tax can be up to 200% of tax evaded. The contra- 
goods can be absolutely confiscated or allowed to be redeemed cm 
pt^ent of fine. No imprisonment can be awarded hf an adjofficating 
•^<^®cer. 
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Instructions are being issued that the time-limit of completing search 
cases will be strictly adhered to in future and no undue extension will be: 
given. 

10. Prosecution .—^Apart from departmental proceedings, the law pro¬ 
vides for criminal prosecution in certain cases. Ibe complaint made by the 
tax department is treated as a personal criminal complaint as these oflEences 
under the Acts are treated as non-cognisable. 

The chief offences on which prosecutions are launched are customs and 
excise duties or income-tax evasion, and in the case of FERA, contravention 
of the provisions of the Act. 

In the case of offences by companies, every person who was in charge 
at the time when the offence was committed and was responsible for the 
conduct of business of the company as well as the company itself, are liable 
to be prosecuted provided that the offence was committed with the know¬ 
ledge of such person or that he did not exercise all due diligence to pre¬ 
vent the commission of such offence. 

Publicity .—^The raiding party will not make any statement to the press. 
Statement to the press, if any, will be made by the head of the department 
and will be factual ini nature. It may be necessary in some cases to give 
out a press note especially where distorted versions have been released to 
the press by other parties. [(1986) 159 ITR (J) 1-4].”. 

Page 2587: section 132: 

At the end of the paragraph titled ''Information*^ add ,— 

“In Naraindas v CIT [(1984) 148 ITR 567 (MP)], it has been held that 
a detailed report of the Assistant Director (Inspection and Intelligence) 
can be relied upon by the Commissioner as credible information for taking 
action under section 132.”. 

Pages 2588-2589: section 132: 

On the subject "Has reason to believe**, reference may also be made to 
Dr. Partap Singh v Director of Enforcement, (1985) 155 ITR 166 (SC)^ 
Pushpa Devi v Union of India, (1985) 156 ITR 864 (Raj); Subir Roy v 
S. K. Chattopadhyay, (1986) 158 ITR 472 (Cal). 

Pt^es 2589-2590: section 132: 

At the end of the paragraphs titled "Formation of the belief*, add ,— 

“While the sufficiency or otherwise of the information cannot be examined 
by the court, the existence of information and its relevance to the forma¬ 
tion of the belief can be considered. This is so became the existence or 
otherwise of the conditions precedent for exercise of power under section 
132 is open to judicial scrutiny [Vindhya Metal Corporation v CIT, (1985) 
156 ITR 233 (All)]. In that case, it was held that mere possession of cashs 
with no proof of ownersh^ was not sufficient fen formation of the requisite 
belief. 
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In Pmvan Solvent <& Chemicals v CIT [(1987) 166 ITU 67 (Pat)], the 
search and seizure was held not valid as the same wme found to be based 
on vagiie suspicion and rumour. 

Also see, Std)ir Roy v S. K. Chattopioihyay, (1986) 158 HR 472 (Cal).” 
Page 2591: section 132: 

On the subject ^RecordUng of reasons, whether necesmr/T, reference 
may also be made to State of VP v Lavkush Kumar, (1985) Tax LR 2589 
(AU). 

Page 2592: section 132: 

At the end of the paragraph titled ^'Communication of the reasons, whether 
necessaryV, add ,— 

*The grounds which induced reasonable belief need not be stated in the 
warrant of authorisation [Dr. Partap Singh v Director of Enforcement, 
(1985) 155 ITR 166, 174 (SC)].”. 

Page 2592: section 132; 

Before line 7 from bottom, pdd ,— 

“In Tef Bahadur Dube v CIT [(1985) 152 HR 476 (AP), special leave 
petition granted by the Supreme Court: (1982) 134 ITR (St.) 188], the 
assessee left a scertain amount, which was not accounted for or disclosed 
in any records,, ^th the manager of a bank for a specific purpose of buying 
Special Bearer Bonds, 1991. The same was seized by the department It 
was held that the seizure was justified. In respect of such amount the 
assessee war not entitled to immunity or exmnption und^ section 3 of the 
Special Bearer Boneb (Immunitiei and Exemptions) Act, 1981.” 

Page 2595: seefion 132: 

On the subject "Issue merely an adnunistratxve act*, reference may also 
be made to Hastimal Kothari v CTO, (1984) Tax LR 2812 (Kam). 

Page 2595: sectimi 132: 

On the subject "The warrant of authorisation need not record reasont*, 
reference may also be made to Dr. Partap Singh v Director of Enforcement, 
(1985) 155 HR 166 (SC); Subir Roy v S. K. Chattopadhyay, (1986) 158 
HR 472 (Cal). 

Page 2596: section 132: 

On the subject "The warrant of authorisation need not specify the docu¬ 
ments to be seized^, refoence may also be made to Subir Roy v S. K. 
Chmtopadhyay, (1986) 158 HR 472 (Cbl). 

Page 2596: se^km 132: 

On the suited "No need to supply copy of the warrarU before the search**, 
reference may also be made to Stdfir Roy y S. K, Chattopadhyt^, (1986) 
158 HR 472 (Cal). 
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PEge 2597: section 132: 

At the end of the paragraph titled ‘^Provisions of the Criminal Procedure 
Code, how far applicable—section 132(13)”, add ,— 

“In order to give full meaning to the expression ‘so far as may be* in 
section 132(13), that sub-section should be interpreted to mean that, broadly, 
the procedure relating to search as enacted in section 165 of the CMminal 
Procedure Code shall be followed. But if a deviation becomes necessary to 
caj^ out the purposes of the 1961 Act, it would be permissible except that 
when challenged before a court of law, justification will have to be offered 
for the deviation [Dr. Partap Singh v Director of Enforcement, (1985) 155 
ITR 166, 174 (SC)].”. 

Page 2598: section 132: 

In line 5 from top, after “AIR 1970 SC 1396”, add ,—“; State of Maha¬ 
rashtra V P. K. Pathak, AIR 1980 SC 1224; Hastimal Kothari v CrO, 
(1984) Tax LR 2812 (Kam); CST v Punjab Motor Transport Co., (1984) 
Tax LR 2884 (AU)”. 

Any irregularity in the course of search and seizure committed by the 
ofiBcers acting in pursuance of*the authorisation is not sufficient to vitiate 
the action taJten provided the officers had, in executing the authorisation, 
acted bona fide [Naraindas v CIT, (1984) 148 ITR 567, 573 (MP)]. 

Injunction not desinUe.—^It may be that, in challenging the issue of 
warrant of authorisation, the petitioner’s grievance that the search of his 
premise would be unfair may be true. But what has to be taken into 
consideration in such cases is the larger question* as to whether the hands 
•of the investigating agency can be fettered by an injunction order of the 
court on the ground that it would use its powers in excess of the rights 
conferred on it under the Act. Keeping in view the interest of the State, 
it is not desirable to grant an injunction [N. Ramakrishnm v CIT, (1985) 
151 ITR 9 (Mad)]. 

Every search need not necessarily result in seizure of incriminating 
material. There can be cases in which a.search may fail or a reasonable ex¬ 
planation in respect of the material may be forthcoming [Dr. Partap Singh 
y Director of Enforcement, (1985) 155 ITR 166, 175-176 (SC)). 

In Dy. Director of Inspection v Vinod Kumar Didwania [(1986) 160 ITR 
969 (SC)], prohibitory orders were issu^ under section 132(3) in rela¬ 
tion to goods in certain godowns. The owner or person in possession filed 
writ petition and obtained an ex parte injunction against the income-tax 
authority and removed the goods from the godowns. Ibereafter, the writ 
petition was withdrawn. It was held by the Supreme Court that there was 
abuse of the process of court and the owner os the person in possession 
could not be allowed to retain that advantage. Hie respondent was directed 
to pay the estimated value of the goods so remov^ within a specified 
period by way of restitution. 
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Page 2600: seetkn 132: 

After line 30 from top, aMy — 

“The above controversy has been set at rest by the Supreme Court in 
CIT V Tarsem Kumar 1(1986) 161 TTR 505 (SC)] by affim^ the decision 
of the Punjab High Court in Tarsem Kumar v CIT [(1974) 94 ITR 567 
(Punj)]. TTie Supreme Court ruled that in respect of the amount in the 
custody of the Customs authorities, a warrant of authorisation for search 
and seizure cannot be issued. Where the exact location of the property was. 
known and certain, there was nothing to search or look for. There was no 
need to seize the money. In such a case, it was open to the income-tax 
authorities to approach the appropriate authority to realise any amount of 
money or to recover any books of account or documents in accordance 
with law. 

In taking that view, the Supreme Court’has approved the decisions in 
CIT V Ramesh Chander [(1974) 93 ITR 450 (Punj)]; Laxmipat Choraria v 
K. K. Ganguli [(1971) 82 ITR 306 (Cal), affirmed on appeal, (1974) 93 
ITO 489 (Cal)]; Motilal v Preventive Intelligence Officer [(1971) 80 ITR 
418 (All)] and has ovenuled Noor Mohd. Rahimatulla Gillani v CIT 
[(1976) Tax LR 688 (Bom)]; Pannalal v ITO [(1974) 93 ITR 480 (MP)]; 
Gulab & Co. V Supdt. of Central Excise [(1975) 98 ITR 581 (Mad)] and 
Assainar v ITO [(1975) 101 ITR 854 (Ker)]. 

The above view has been followed in ITO v Bafna Textiles [(1987) 164 
ITR 281 (SC)], affirming Bafna Textiles v ITO [(1975) 98 ITR 1 (Ker)].”. 

Pages 2601-2602: section 132: 

On the subject “Presence of police'\ reference may also be made to. 
Subir Roy v S. K. Chattopadhyay, (1986) 158 ITR 472 (Cal). 

Pages 2603-2604: s^tion 132: 

On the subject “Mala fide searches'\ reference may also be made to— 

(1) Naraindas v CIT, (1984) 148 ITR 567 (MP) [No allegation of 
mala fides was made by the petitioner]. 

(2) Dr. Partap Singh v Director of Enforcement, (1985) 155 ITR 166 
(SC) [Holding that a nefarious attempt had been made to cook up a wholly 
imaginary allegation for attributing personal mala fides]. 

(3) Express Newspapers Pr. Ltd. v Union of India, AIR 1986 SC 872 
[Vague allegations of mala fides are not sufficient. The abuse of authority 
must appear to be reasonably probable]. 

Ptige 2604: section 132: 

On the subject “Error of judgment in seeing relevancy of documents 
does not make the search and seizure illegaT*, reference may also be made 
to Subir Roy v S. K. Chattopadhyay, (1986) 158 ITR 472 (Cal). 
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Page 2604: section 132: 

At the end of the page, add ,— 

Enormity of the search party—no ground for interferaice.—^The enor¬ 
mity of the. search party cannot be ground for interference by the court 
where the building and the premises to be searched are Ing and it is neces¬ 
sary for the purpose of the search and seizure that the presence of a 
number of persons is required [Subir Roy v S. K. Chattopadhyay, (1986) 
158 ITR 472 (Cal)].”. 

Page 2605: section 132: 

Before line 3 from bottom, add ,— 

“(4) In V. Chidambaram v D. Venkatesan [(1987) 167 ITR 443 
(Mad)], the officer of the income-tax department opened a room, which 
was sealed under order of a court of law, without prior permission of the 
court. It was held that the officer has committed contempt of the court. 

(5) For facts and decision, see, CIT v Varinder Kumar Jindal [(1987) 
Taxation 86(3)-ll (Punj).”. 

Page 2606: section 132: 

Before the paragraph titled ''Onu^\ add ,— 

"AHernative remedy, when no bar to writ jurisdiction.—In writ proceed¬ 
ings, the plea of alternative remedy is of no avail where the action taken 
by the authorities is wholly without jurisdiction and results in the infringe¬ 
ment of any fundamental right of the petitioner [Vindhya Metal Corpora¬ 
tion V CIT, (1985) 156 ITR 233 (All)]. In that case, the order seizing 
the cash money under section 132A from an authority was quashed as the 
condition precedent for exercise of power under section 132A was lacking. 

But the existence of an efficacious alternative remedy can bar issue of 
a writ [?. M. Kunhabdulla Haji v ITO, (1986) 162 ITR 304 (Ker); 
Ram Mohan Rastogi v Union of India [(1987) 163 ITR 17 (All); Abdul 
Sattar v CIT, (1987) Taxation 85(3)-281 (All)]. 

In the facts of Pushpa Devi v Union of India [(1985) 156 ITR 864 
(Raj)], it was held that the Income-tax Officer had no authority to retain 
the gold ornaments belonging to the petitioner which were seized with orna¬ 
ments belonging to her husband. It was also held that the gold ornaments 
could not be seized by the authorities under the Gold (Control) Act» 
1968.”. 

Pages 2606-2607: section 132: 

At the end of the paragraphs titled *'What happens to things recovered 
•on a legally bad searchT\ add ,— 

“Illegality of the search does not vitiate the evidence collected during 
such illegal search. The only requirement is that the court or the authority 
before which such material or evidence seized during the search, shown 
io be illegal is placed has to be cautious and circumspect in dealing with 
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such evidence or material [Dr. Partap Singh v Director of Enforcement,. 
(1985) 155 ITR 166, 175 (SC)].*’. 

Page 2608: section 132: 

At the end of the para^aph titled **Restr(dning u/s. 132(3)”, add ,— 

“An immovable property, e.g., a shop, cannot be made subject-matter of 
an ordfer of restraint under section 132(3) [Sardar Parduman Singh v Union 
of India, (1987) 166 ITR 115 (Del), special leave petition dismissed by 
the Supreme Court: (1987) 168 ITR (St.) 3 (SC)].**. 

P^e 2611: section 132: 

Before line 4 from bottom, add ,— 

“Validity of order n/s. 132(3) not d^endent on pacing an ord«r n/s« 
132(5).—^The validity of an order under section 132(3) is not dependent 
upon passing an order under section 132(5). The jurisdiction to pass an 
order under section 132(5) is dependent where any money, bullion, 
jewellery or other valuable article or thing is seized under sub-sections (1) 
and (lA) of section 132. The prohibitory order under section 132(3) is 
not within the sweep of seption 132(5). In this view of the matter, the 
validity of an order under section 132(3) will not be affected merely be¬ 
cause no order under section 132(5) has been passed [Abdul Sdttar v 
CIT, (1987) Taxation 85(3)-281 (AU)].”. 

Page 2612: section 132: 

At the end of the paragraph **Power to record statement — s. 132(4)”, 
add ,— 

“The power to interrogate on oath conferred by section 132(4) is not 
for the purposes of general investigation of the assets, but for the limited' 
purpose of seeking explanation or information in respect of the documents, 
articles or things found during the search. Thus, the authorised officer has 
a limited power to make enquiries on oath in resprat of his findings froni' 
the search and he is not authorised to put qniestions in general [R. R. Gavit 
V Smt. Sherbanoo Hasan Daya, (1986) 161 ITR 793, 799 (Bom), special 
leave petition dismissed by the Supreme Court: (1987) 166 ITR (St.), 
Ill (SC)].”. 

Page 2612: section 132: 

At the end of the paragraphs titled "Presumptions under section 132(4A)”, 
add ,— 

“It is true that section 132(4A) enables the court or other authority to 
presume the truth of the contents of such books of accounts, etc. However, 
it is a presumption which can be rebutted. Moreover, the presumption 
envisaged therdn is only a factual presumptimi. It is in the (fiscretion of 
the court or the authority, depending upon otiier factors, to dedde whether 
the presumptidn most be drawn. The expressirm used m the sub-section is: 
*may be presumed’ as is used in sectitm 114 of the Evidence Act. It is. not 
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a mandate that whenevn the books of accoimts, ete.» are seized^ the court 
or the authority shall necessarily draw the presumpticm, irrespective any 
other factors which may dissuade the court or the authority from ddng so 
[ITO V r. Abdul Majeed, (1987) 64 CTER (Ker) 266, 268-269]. 

The provisions of section 139 of the Customs Act* 1962, whidi are 
analogous to those of section 132(4A) of the 1961 Act, have been con¬ 
sidered in KdUatra Abbas Haji v Government of India [(1984) 1 Excise 
and Chistome C^es 108, IIS (Ker)].*’. 

Page 2614: section 132: 

Lines 15-16 from top: On the subject of approval by the Inspecting 
Assistant Commissioner, reference may be made to K. Jayaraman v lTO„ 
(1986) 161 ITR 531 (Mad). 

Page 2615: section 132: 

After line 15 from top, add ,— 

"Poiod of limitation for passing section 132(5) order.—Section 132(5) 
requires an<order to be passed thereunder within 120 days [90 days up to 
30-9-1984] of the seizure. 

In Smt. Santosh Kumari Aggarwal v CIT [(1984) 146 ITR 318 (Punj)], 
it has been held that the period of limitation is to be counted from Ae 
date when the Income-tax Officer having jiuisdiction over the assessee takes 
possession of the seized articles although these mi^t- have been seized 
earlier by another officer.”. 

Pages 2615-2616: section 132: 

On the subject **Order under section 132(5) without giving opportunity 
to the person concerned is liable to be quashed*, reference may also be 
made to K. A. Karim A Sons v ITO, (1984) 149 ITR 172 (Ker). 

Pages 2622-2623: section 132: 

On the subject **Period of retention of books—section 132(8) and the 
proviso thereto**, reference may also be made to— 

(1) CIT V Oriental Rubber Works, (1984) 145 ITR 477 (SC) [two 
conditions must be fulfilled before such extended retention becomes per¬ 
missible in law: (a) reasons in writing must be recorded by the authorised 
officer or the concerned Income-tax Officer seeking the Commissions’s 
approval, and (b) obtaining of the Commissions’s approval for such ex¬ 
tended retention and if either of these conditions is not fulfilled such ex¬ 
tended retention will become unlawful and the concerned person (i'.e., the 
person from whose cusuxty such books or documents have besi seized or 
the person to vdiom those belong) acquires a right to the return of the 
same forthwith]. 

(2) Sampatlal A Sons v CIT, (1984) 150 ITR 191 (MP) [approval 
must be accorded within the period of 180 days of ss^ure]. Also see^ 
Hyderabad Vanaspathi Ltd. v ITO, (1985) 152 ITR 1 (AP). 



6436 


INCOME-TAX LAW, VOL. 7 [S. 132 


(3) Survir Enterprises v CIT, (1986) 157 ITR 206 (Del) [a gap of 
even a single day may be fatal to the retention]. 

(4) Director of Inspection v K. C. A, & Co., (1987) 32 Taxman 495 
(J & K) [direction of the single judge to hand over seized account books 
to the respondent after every page having been initialled and stamped with 
o£Scial seal of the authority concerned was upheld]. 

(5) Abdul Sattar v CIT, (1987) Taxation 85(3)-281 (All) [extension 
sought on the ground that the books of accounts and other documents seized 
were required for completion of assessment proceedings pending against the 
petitioner was upheld as the same could not be said to be on an irrelevant 
ground]. 

Also see, Kanhiya Lai Om Prakash v CIT, (1986) 158 ITR 170 (All); 
Khandaru Shafakhana v Union of India, SLP (Civil) No. 14989 of 1986; 
(1987) 164 ITR (St.) 34 (SC). 

Pnge 2623: section 132: 

Before line 14 from bottom, add ,— 

**Illiistnitive cases about approval for retention.—^Reference in this con¬ 
nection may be made to— 

(1) Bengali Baboo Yadov v CIT, (1986) 57 CTR (All) 279 [retention 
of documents beyond 180 days after obtaining approval of the Commis¬ 
sioner was held justified]. 

(2) K. V. Krishnaswamy Naidu & Co. v CIT, (1987) 166 ITR 244 
(Mad) [retention after approval under section 132(8) can be made only 
by the Income-tax Ofiicer having jurisdiction over the assessee—disagreeing 
whh K. Raju V ITO, (1985) 153 ITR 138 (Mad) onnhe point].”. 

Pages 2623-2624: section 132: 

At the end of the paragraph titled ^'Commissioner's approval to be com¬ 
municated to the pcarty\ add ,— 

“The scheme of sub-sections (8), (10) and (12) of section 132 makes 
it amply clear that there is a statutory obligation on the Revenue to com¬ 
municate to the person concerned not merely the Commissioner’s approval 
but the recorded reasons on which the same has been obtained and that 
such communication must be made as expeditiously as possible after the 
passing of the order of approval by the Commissioner and in default of such 
•expeditious communication any further retention of the seized books or 
dooiments would become invalid and unlawful. It is obvious that such 
oblivion arises in regmd to every approval of the Commissioner that might 
have bemi accorded from time to time [CIT v Oriental Rubber Works, 
(1984) 145 ITR 477, 484 (SC)]. Also see, Cowasjee Nusserwaryi Dinshcnv 
V ITO, (1987) 165 ITR 702 (Guj); ThantM Trust v CIT, (1987) 167 
IXR 397 (Dd).". 
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Page 2624: section 132: 

At the end of the paragraph titled **Authorised Officer for s. 132(8)”, 
addt —“Such handing over has to be effected within a period of 15 days 
of the seizure. Retention of the documents, etc., by the no-jurisdiction 
officer beyond the period of 15 days makes the retention illegal [K. V. 
Krishnaswamy Naidu & Co. v CIT, (1987) 166 ITR 244 (Mad)].”. 

Page 2628: section 132A: 

After line 20 from top, add ,— 

“The term ‘authority’ in section ,132A cannot be construed to include 
■‘court’ also [Balbir Singh v CIT, (1984) 146 ITR 266 (Punj)]. In that case, 
Use requisition made by the Commissioner to the Treasury Officer directing 
him to deliver the currency notes in the custody of Chief Judicial Magis¬ 
trate to the Income-tax Officer was quashed.”. 

Page 2630: section 132B: 

At the end of line 12 from top, add ,—“The rate of interest has further 
been enhanced from 12 per cent, to 15 per cent, as a result of amendment 
of section 132B(4)(a) by the Taxation Laws (Amendment) Act, 1984 
(67 of 1984), with effect from 1st October, 1984.”. 

Page 2630: section 132B: 

At the end of the paragraph titled ''Application of seized assets—section 
132R(1)”, add,— 

“In Harinder Singh v ITO [(1987) 166 ITR 763 (All), special leave 
petition dismissed by the Supreme Court: (1987) 167 ITR (St.) 1], it has 
been held that tax liabilities were not to be adjusted against the seized gold 
which was liable to be confiscated under the provisions of the Gold (Control) 
Act, 1968.”. 

Page 2632: section 132B: 

Before the text of section 133, add ,— 

**SettIenient after seizure.—In Ramnarain v CIT: Badri Prasad v CIT 
((1983) 144 ITR 521 (All), special leave petition granted by the Supreme 
Court: (1984) 146 ITR (St.) 5], subsequent to the seizure of certain 
articles of the assessee, a settlement was arrived at between the assessee 
and the Board whereunder the assessee agreed to pay taxes and penalties 
in instalments and the department agreed to release seized articles in stages. 
Part of the seized articles were released and some of the instalments were 
paid. For releasing the remaining seized articles, the department asked for 
an iinrfi»ifalcing to pay outstanding dues before a particular date. It was 
helff that such reejuirement was not a part of the original settlement and 
could not be enforced.”. 

Page 2641: new aectioii 133B: 

Before the text of section 134, add ,— 

^ew sectioB 133B«—^A new section 133B, relating to power to collect 
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certain information, has been inserted by the Finance Act, 1986 (23 of 
1986), with effect from 13th May, 1986. The scope and effect of the newly 
inserted section 133B have been elaborated in the following portion of the 
departmental circular No. 461, dated 9th July, 1986, as und^:— 

‘(jcv/i) Extension of power of survey. —35.1 It was announced in the 
long-term fiscal policy (paras. 4.4 and 4.5) that an important objective of 
the said policy must be to ensure that income-tax makes a larger contribu¬ 
tion to revenue and that the decline in the share of direct taxes has to be 
reversed. This is possible only if the tax base is broadened so that the 
number of taxpayers increases automatically with the growth of the eco¬ 
nomy. In order to achieve this objective, the Department has necessarily 
to obtain information about the incomes of such people who are liable to 
tax but are not filing their returns of income. Information is also needed 
for detection of evasion of taxes in respect of taxpayers who are filing, 
returns of income. For this purpose, the Department has quite often ^ to 
launch, door-to-door survey in specified business localities in order to 
identify persons who are earning taxable income but are not filing any 
return of income. Hence, by insertion of a new section 133B in the Income- 
tax Act, an income-tax authority has been authorised to enter any business 
premises for obtaining such information as may be prescribed. Further, at 
present, under section 133A(1) of the Income-tax Act, an Inspector, of 
Income-tax has to get separate authorisation from an I.T.O. with respect 
to each place or business premises to be surveyed. This generates tremendous 
workload and results in delaying the survey operations. In order to over¬ 
come this difficulty, an I.T.O. has been empowered under the new section 
to authorise an Inspector of Income-tax with respect to a specified locality. 
The power of the income-tax authorities to collect the prescribed informa¬ 
tion has been restricted to business premises only for the present. Hie pre¬ 
scribed information will relate, inter alia, to the sources of income of the 
occupant of a business premises, the nature of business/profession, the 
details regarding the account books, bank accounts and stock-in-trade, etc. 

35.2 The new section 272AA provides for penalty extending up to Rs. 
1,000 for failure to comply with the provisions of section 133B. 

35.3 These provisions are effective from 13th May, 1986.*.”. 

Page 2641: section 136: 

After the paragraph titled “1922 Acf\ add ,— 

*%egi8lBtive amen^ent.—Section 136 has been amended by the Finance- 
Act, 1985 (32 of 1985), with retrospective effect from 1st Afnil, 1974. 
The scope and effect of such amendment have been elaborated in the follow¬ 
ing portion of the departmental circular No. 421, dated 12th June, 1985, 
as under:— 

‘Mo^fication of the provbions relating to proceedings before income-tax 
authorities. —35.1 Under section 136 of the Income-tax Act, proceedings 
h^ore an incc^e-tax authoriQr are deemed to be judidal proceedings within 
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the meaning of sections 193 and 228 and for the purposes of section 196 
of the Indian Penal Code. 'Hie Finance Act, 1985, has amended the said 
section to also provide that an income-tax authority shall be deemed to 
be a Civil Court for the purposes of section 195, but not for the purposes 
of Chapter XXVI, of the Code of Criminal Procedure, 1973. This amend¬ 
ment is intended to secure that prosecution proceedings for offences under 
the relevant provisions of the Indian Penal Code may be launched on the 
complaint of the concerned income-tax authority. 

35.2 The amendment takes effect from 1st April, 1974, that is, the 
date from which the Code of Criminal Proc»iure, 1973, came into force.’.”. 

Page 2644: section 136: 

At the end of the paragraphs titled **Income-tax Officer is not a 'court 
within the meaning of section 195(1) (6) of the Cr PC’, add ,— 

“But as a result of the amendment of section 136 by section 28 of the 
Finance Act, 1985 (32 of 1985), every Income-tax Authority is to be 
deemed to be a Civil Court for the purposes of section 195, but not for 
the purposes of Chapter XXI, of the Ck)de of Criminal Procedure, 1973 
(2 of 1974), with retrospective effect from 1st April, 1974.”. 

Page 2647: section 137: 

On the subject "Section 54 or 137 placed an absolute embargo”, reference 
may also be made to L. T. Ibrahim v Ag. ITO, (1987) 163 ITR 91 (Ker); 
State of Tamil Nadu v S. N. Thirugnanam, (1986) 55 CTR (Mad) 431; 
Af. C. Shanmukhan v Vachali Jayalakshmi, (1987) Tax LR 2137 (Ker). 

Pages 2647-2649: section 137: 

On the subject "Did section 54 or 137 create a vested right of secrecyT*, 
reference may also be made to Girish Nandan Singh v Satyanarcdn Aganved 
Dhandhania, (1983) 144 ITR 866 (Pat). 

Page 2652: section 138: 

At the end of the page, add ,— 

“In the facts of State of Maharashtra v O. V. Pawar [(1987) 165 ITR 
233 (Bom)], the claim of the Government not to disclose the names of 
informers was upheld on the ground of pidilic interest privilege.”. 

Page 2655: section. 138: 

lines 13-14 from top: The decision in State of Punjab v Sodhi Sukhdev 
Singh [AIR 1961 SC 4931 has been ovecmled in S. P. Gupta v President 
of India [AIR 1982 SC 149]. 

Page 2656: section 138: 

At the rad of the paragraph titled "Embmgo of section 138(2) Has 
application only in cases notified^*, add ,— 

“For daiming privilege of withholding information, etc., under section 
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138(12), there must exist a notification issued by the Central Government 
as envisaged in section 138(2). Unless and untU such a notification is 
issued by the Central Government, the Income-tax Officer cannot claim the 
privilege of withholding a document, etc. [Sabrose Finance Corporation v 
State of Haryana, (1985) 154 ITR 890 (Punj)].”. 

Page 2659: section 138: 

After line 8 from top, add ,— 

“XII. Notification No. S. O. 186, dated December 9, 1983.—-In pur¬ 
suance of sub-clause («) of clause (a) of sub-section (1*) of section 138 
of the Income-tax Act, 1961 (43 of 1961), the Central Government hereby 
specifies all class I officers of the Reserve Bank of India, Regional Office, 
Ahmedabad, for the purposes of the said sub-clause. 

Xin. Notification No. S. O. 258, dated December 9, 1983.—In pur¬ 
suance of sub-clause («) of clause (o) of sub-section (1) of section 138 
of the Income-tax Act, 1961 (43 of 1961), the Central Government hereby 
specifies all Officers of and above the rank of Superintendent of Police of 
the Special Police Establishment, Government of Madhya Pradesh, for the 
purposes of the said sub-clause. 

XIV. Notification No. S. O. 259, dated December 23, 1983.—In pur¬ 
suance of sub-clause (ii) of clause (a) of sub-section (1) of section 138 
of the Income-tax Act, 1961 (43 of 1961), the Central Government hereby 
specifies the Karnataka State Vigilance Commission, Bangalore, or any 
officer specifically authorised by the Con^mission in this behalf for the pur¬ 
poses of 4he said sub-clause. 

XV. Notification No. S. O. 6101, dated January 8, 1985.—In pursu¬ 
ance of sub-clause («) of clause (a) of sub-section (1) of section 138 of 
the Income-tax Act, 1961 (43 of 1961), the Central Government hereby 
authorises all class I Officer of the Anti-Corruption Bureau, Hyderabad, for 
the purposes of the said sub-clause. 

XVL Notification No. S. O. 6135, dated February 4, 1985.—^In pursu¬ 
ance of sub-clause (li) of clause (a) of subisection (1) of section 138 of 
the Income-tax Act, 1961 (43 of 1961), the Central.Government hereby 
specifies the Director/I.G.P., Anti-Corruption Bureau, Government of Maha¬ 
rashtra, or any other Officer duly authorisd by him in writing in respect of 
each specific case for the purposes of the said sub-clause. 

XVIL Notification No. S. O. 6136, do/ed February 4, 1985.—^In pur¬ 
suance of sub-clause (li) of clause (a) of sub-section (1) of section 138 
of the Income-tax Act, 1961 (43 of 1961), the Central Government hereby 
authorises the Registrar of Co-operative Societies, Sachivalaya, Gandhi 
Nagar, Ahmedabad, or any other Officer duly authorised him in writing 
in. respect of each q)ecific case for the purposes 'of the said sub^dause. 
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XVin. Notification No. S. O. 6137, dated Februcay 4, 1985.—^In pur¬ 
suance of sub-clause (ii) of clause (a) of sub-section (1) of section 138- 
of the Income-tax Act, 1961 (43 of 1961), the Central Government hereby 
authorises the Director/LG.P., Vigilance Bureau of Punjab, Patiala or any 
Officer duly authorised in writing by him in each specific case for the pur¬ 
poses of the said sub-clause. 

XEK. Notification No. S. O. 6139, dated February 4, 1985,—^In pursu¬ 
ance of sub-clause (I'i) of clause (a) of sub-section (1) of section 138 of 
the Income-tax Act, 1961 (43 of 1961), the Central Government hereby 
authorises the Commissioner, Municipal Corporation, Rajkot, or any other 
Officer duly authorised by him in writing in respect of each specific case 
for the purposes of the said sub-clause. 

XX. Notification No. S. O. 3177, dated July 18, 1986.—^In pursuance 
of sub-clause («) of clause (a) of sub-section (1) of section 138 of the 
Income-tax Act, 1961 (43 of 1961), the Central Government hereby speci¬ 
fies the Uttar Pradesh Vigilance Commission, U.P., Lucknow, or any officer 
specifically authorised by the Commission in this behalf for the purpose of 
the said sub-clause.”. . 

Page 2683: section 139: 

Before the footnote marked*, add ,— 

*^11. The Taxation Laws {Amendment) Act, 1984.—^The scope and 
effect of the amendments made by this Act in section 139 have been 
elaborated in the following portion of the departmental circular No. 397, 
dated 16th October, 1984, as under:— 

‘Return of income—section 139.—15.1 Under the existing provisions 
contained in clause (b) of sub-section (lA) of section 139 of the Income- 
tax Act, a person whose salary (exclusive of the value of all benefits or 
arnenities not provided by way of monetary payment) does not exceed 
Rs. 18,000 is not required to furnish a voluntary return of income, if the 
other conditions laid down in that sub-section are fulfilled. 

15.2 The Amending Act has substituted the aforesaid clause (h) by a 
new clause to provide that a person whose income under the head “Salaries” 
(exclusive of the value of benefits or amenities not provided by way of 
monetary payment) does not exceed Rs. 18,000$, will not be required to 
furnish a voluntary return of income, subject to the fulfilment of the other 
conditions laid down in the aforesaid sub-section. As income under the 
head “Salaries” is computed after allowing standard deduction under sec¬ 
tion 16(0 of the Act, the effect of the amendment will be that a person whose 
salary (exclusive of the value of benefits and amenities aforesaid) does not 


X Raised to Rs. 24,000 by the Finance Act, 1986, with effect from 1-4-1980,. 
for and from assessment year 1986-87. 
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exceed Rs. 24,000t will not be required to furnish a voluntary return of 
income, subject to the fulfilment of the other conditions contained in sec¬ 
tion 139(1A) of the Act. 

153 Under the existing provisions contained in Explanation 2 to 
clause (a) of section 139(8), interest for late filing of, or f^ure to file, the 
return of income in the case of a registered firm is calculated by treating 
the registered firm as an unregistered firm. The aforesaid ExpUmation 2 
has been substituted by a new Explanation 2. The new Explanation, which 
will apply to all categories of assessees, provides that where an assessment 
is made for the first time under section 147 of the Income-tax Act, the 
assessment so made shall be regarded as a regular assessment under sec¬ 
tion 143 or section 144 of the Income-tax Act. The effect of the amend¬ 
ment, therefore, will be that— , 

(a) Interest under section 139(8) for delay or default in furnishing 
the return of income by a registered firm shall be calculated 
with reference to the tax payable by the firm as a registered firm 
and not with reference to tax payable by it as if it were assessed 
as an unregistered firm. 

(b) Interest under section 139(8) of the Act in the case of all cate¬ 
gories of assessees will become payable even in cases where an 
assessment for a particular year is made for the first time under 
section 147 of the Act. 

15.4 Under the existing provisions contained in clause (b) of section 
139(8), interest payable by an assessee for delay or default in furnishing 
the return of income is required to be reduced in cases where the tax on 
which the interest was payable has been reduced as a result of an order 
under section 1S4, ISS, 2S0, 254, 260, 262 or section 264 of the Act. This 
clause has been substituted by a new clause (b) which provides that where 
as a result of any of the orders specified in that clause, the amount of tax 
on which interrat was payable bar been increased or reduced, the interest 
■shall be increased or reduced accordingly. In a case where the interest is 
increased, the Income-tax Officer shall serve on the assessee a notice of 
demand in the prescribed form specifying the sum payable and such notice 
of demand shall be deemed to be issued under section 156 of the Act and 
the provisions of the Act shall apply accordingly. In cases where such 
interest is reduced, the excess interest paid, if any, shall be refunded to the 
assessee. 

153 These amendments take ^ect from Isi April, 1985, and will, 
accordin^y, apply in relation to the assessment year 1985-86 and subse¬ 
quent years.*. 

Xm. Tbe Finance Act, 1985.—The scr^e and effect of the amendment 
made by this Act in sections 139(lA)(b) and 139(9), Explanation (e), 

t Rs. 80,000, for and from aBsesiment year 1986-87. 
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have been elaborated in the foUowing portion of the departmental circular 
No. 421, dated 12th June, 1985, as undor:— 

'Modifwation of the provisions relating to return of income. —36.1 Under 
section 139(1A) of the Income-tax Act, a person whose income charge¬ 
able under the head “Salaries” (exclusive of the value of all benefits or 
amenities not provided for by way of monetary payment) does not exceed 
Rs. 18,000 is not required to furnish a voluntary return of income, if 
certain conditions specified in this regard are fulfilled. In the context of the 
raising of the exemption limit, the Finance Act, 1985, has raised the afore¬ 
said limit of Rs. 18,000 to Rs. 24,000. 

36.2 The amendment takes effect from 1st April, 1986, and will, accor¬ 
dingly, apply in relation to the assessment year 1986-87 and subsequent 
years. 

Submission of report of audit of cost accounts. —37*1 Under section 
139(9) of the Income-tax Act, a return of income is considered defective 
if certain conditions specified in this behalf are not fulfilled. One of the 
conditions is that where the accounts of the assessee have been audited, the 
return shall be accompanied by copies of the audited profit and loss account, 
balance-sheet and the auditor’s report. 

37.2 With a view to facilitating scrutiny of accounts, the Finance Act, 
1985, has amended section 139(9) to also provide that where the cost 
accounts of an assessee have been audited under section 233B of the Com¬ 
panies Act, 1956, the return shall be treated as defective unless it is also 
accompanied by the report under that section. 

37.3 The amendment takes effect from 1st April, 1985, and will, accor¬ 
dingly, apply in’ relation to the assessment year 1985-86 and subsequent 
years.’. 

XIV. The Taxation Laws {Amendment & Miscellaneous Provisions) 
Act, 1986 (46 of 1986).—^The scope and effect of the amendments made 
in section 139 by this Act have been elaborated in the following portion of 
the departmental circular No. 469, dated 23rd September, 1986, as under:— 

‘(vi) Providing the date by which a return showing loss is to be furnished 
and treatment of returns below taxable limit. —^9.1 Under the existing pro¬ 
visions of.section 139(3) of the Income-tax Act, as amended by the Taxa¬ 
tion Laws (Amendment) Act, 1970, the Income-tax Officer on an applica¬ 
tion made to him for this purpose is empowered to extend, in his discretion, 
the time for furnishing a,return of loss. By the Amending Act, this power 
of the Income-tax Officer has been withdrawn. Accordingly, as per the 
amended provision, if the assessee is to get die benefit of the determination 
of the loss or any part thmeof and for its carry forward under section 
72(1) or section 73(2) or section 74(1) or section 74A(3) of the Income- 
tax Act, he should file the return voluntarily within the period specified 
in section 139(1) or by the 31st day of July of the assessment year rele¬ 
vant to the previous year during which the loss was sustained. Furth^, as 
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per clause {d) of the proviso to the newly inserted sub-section (10) to 
section 139 of the Income-tax Act, which overrides anything contained in 
any other provision of the Income-tax Act, a return of loss which has been 
furnished after the thirty-first day of July of the assessment year during 
which the loss was sustained, shall be deemed never to have been furnished, 

9.2 The above amendment shall come into force with effect from 1st 
April, 1987, and will, accordingly, apply to the assessment year, 1987-88^ 
and subsequent years. 

9.3 Section 139(1) of the Income-tax Act provides that every person if 
his total income or the total income of any other person in respect of which 
he is assessable during the previous year exceeded the maximum amount 
which is not chargeable to income-tax, shall furnish a return of his income 
or the income of such other person in the prescribed form and verified in 
the prescribed manner. This return has to be furnished within the specified 
period. It was held by the Supreme Court in the case of CIT v Ranchhoddas 
Karsondas (36 ITR 569), that a return disclosing income below taxable 
limit submitted voluntarily under section 22(1) of the Indian Income-tax 
Acl, 1922 [corresponding to section 139(1) of the Income-tax Act, 1961], 
is a good return and such a return voluntarily made before the assessment 
cannot be ignored by the Income-tax Officer. This decision has been super¬ 
seded by the Amending Act by inserting sub-section (10) after sub-section 
(9) of section 139. The new sub-section (10) provides that notwithstanding 
anything contained in any other provision of this Act, a return of income 
which shows the total income below the maximum amount which is not 
chargeable to tax shall be deemed never to have been furnished. As per the 
proviso to this sub-section, a return of income below taxable limit shall 
not be treated as non est in the following circumstanced: 

(a) a return furnished in response to a notice under section 148(2); 
(h) a return of a partner of a firm; 

(c) a return of a person who has claimed exemption of income from 
property held for charitable or religious purposes; 
id) a return of loss which has been furnished before the 31st day 
of July of the assessment year relevant to the previous year 
during which the loss was sustained; 

(e) a return furnished under sub-section (4B) in respect of a poli¬ 
tical party; 

(/) a return furnished in support of a claim for refund under sec¬ 
tion 237. 

9.4 The^ amendments shall come into force with effect from 1st April, 
1986, and will be applicable to the assessment year 1986-87 and sub¬ 
sequent years. 

9.5 It may be clarified that the assessments already completed before 
u-e enactment of the Amending Act will not be r«:tified. Fhrthm’, keep¬ 
ing in view;, the fact that the new sub-section (3) comes into force with 
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effect from Ist April, 1987, a return of loss filed for the assessment year 
1986-87 or earlier yeus within the prescribed p«iod as per the existing 
provisions will not be denied the ben^t of the cany forward of loss.'. 

XV. The Finance Act, 1987.—^The amendment made by section 74(c) 
(/i) of the Finance Act, 1987 (11 of 1987), with effect from 1st April, 
1988, in section 139(3) is consequential to the sutetitution, by (hat Act, 
of a new section 74 of the 1961 Act.". 

Page 2685: section 139: 

On the subject **Charitable or religious trust or institution—return to be 
furnished by trustees, etc.'*, reference may also be made to Modi Charitable 
Fund Society v ITO, (1983) 142 ITR 818 (AU); Thanthi Trust v CIT, 
(1987) 167 ITR 397, 399 (Del). 

Page 2690: section 139: 

After line 7 from top, add ,— 

“Posting of a valid return within the statutory date under certificate of 
posting is sufficient evidence of return having been filed within time [CIT v 
Kalyani Selection KargaUia Colliery, (1984) 146 ITR 577 (Pat)].”. 

Page 2692: section 139: 

At the end of the paragraphs titled “Certain salaried persons need not 
furnish returns of income”, add ,— 

“The above condition (b) has been amended by the Taxation Laws 
(Amendment) Act, 1984, with effect from 1st April, 1985, and also by the 
Finance Act, 1985, with effect from 1st April, 1986. 

The above condition (c) has to be read subject to the subsequent amend¬ 
ments of section 80L.”. 

Pages 2697-2698: section 139: 

On the subject “Belated application for extension of time”, reference 
may also be made to— 

(1) Harmanjit Trust v CIT, (1984) 148 ITR 214 (Punj) [even a belated 
application has to be considered]. 

(2) CIT V S. P. Viz Construction Co., (1987) 165 ITR 732 (Pat) [a 
belated application need not be considered]. 

Pages 2698-2699: section 139: 

On the subject “No reply to assessee’s extension application, presumption 
that extension has been allowed”, reference may also be made to Harmanjit 
Trust V CIT, (1984) 148 ITR 214 (Punj). 

Page 2699: section 139: 

At the end of the paragraph titled “Returned status v. assessed st<Uus'% 
add ,— 

cap: IT v-7—36 
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‘‘In C/7 V Associated Cement and Steel Agencies [(1984) 147 ITR 776 
(Bom)], a return was submitted in the status of a firm. The assessment in 
the status of an association of persons was held not permissible. Also see, 
CWT V Jagdish Puri, (1987) 163 ITR 458 (Raj). 

Bui, an assessment need not necessarily be made solely on the basis of 
the admission about status made by the assessee in the return. A proper 
order of assessment should be made on the basis of all facts and circum¬ 
stances and on a correct application of the relevant provisions of law. In 
this view of the matter, assessment in the status of individuals was upheld 
even though the assessee claimed status as ‘body of individuals' [C/7 v A. P. 
Parukutty Mooppilamma, (1984) 149 ITR 131 (Ker)]. Similarly, in 
Mumlal Shivnarain Kothari v C/7 [(1984) 149 ITR 567 (Raj)], negativing 
the claim of the assessee to be assessed as firm, the assessment in the status 
of an association of persons was upheld because there was a finding that 
there was no firm at all. Also, a reassessment in the status of an association 
of persons was upheld where the firm was found to be invalid due to the 
fact of a minor having been made a full-fledged partner in the firm [Sudhanshu 
Kumar Bose v CIT, (1984) 150 ITR 626 (Cal)].”. 

Pages 2699-2700: section 139: 

At the end of the paragraphs titled “Loss returns", add ,— 

“The above paragraphs are to be read subject to the amendment of sec¬ 
tion 139(3) by the Taxation Laws (Amendment and Miscellaneous Pro¬ 
visions) Act, 1986 (46 of 1986), with effect from 1st April, 1987, and 
the amendment of section 80 by the Taxation Laws (Amendment) Act, 
1984 (67 of 1984), with effect from 1st April, 1985.”. 

Page 2702: section 139: 

After line 13 from top, add ,— 

**Filing of returns showing iiKonie below taxaUe llntit*—Section 139(10), 
newly inserted by the Taxation Laws (Amendment and Miscellaneous Pro¬ 
visions) Act, 1986 (46 of 1986), with retrospective effect from 1st April, 
1986, enacts overriding provisions and lays down that notwithstanding any¬ 
thing contained in any other provision of the 1961 Act, a return of income 
which shows the total income below the maximum amount which is not 
chargeable to tax shall be deemed never to have been furnished. However, 
a return falling within any of the clauses (a) to (/) of the proviso to section 
139(10) is not covered by the provisions of the main section 139(10). 

Although the departmental circular No. 493, dated 21st August, 1987, 
proceeds on the basis that the returns showing income below taxable limit 
are to be treated as *non esf returns, the phraseology of the statutoiy pro¬ 
visions of section 139(10) does,not warrant such an assumption. The said 
circular No. 493, dated 21st August, 1987, reads as luider:— 

'Returns of income below taxable limit—Whether such returns are to be 
accepted at the Receipt Counters. —^Attention is invited to Instruction No. 
1744, dated 21-1-1987 and No. 1765, dated 25-6-1987 in which Board 
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liave clarified that returas of income for the assessment year 1986-87 and 
subsequent years whidh are below taxable limit, should not be acted upon 
unless covered under the exceptions contained in the proviso to sub-section 
(10) of section 139 of the Income-tax Act. The Board, vide para 2(/) of 
Instruction No. 1744, dated 21-1-1987, desired that suitable instructions may 
be issued by the Commissioners of Income-tax in this regard. 

2. It has been brought to the notice of the Board that no uniform 
practice is followed regarding receipt of such returns at the Receipt Counters. 
While in some charges instructions have been is'^ued by the Commissioners 
not to accept such returns unless covered by the exceptions, in many charges 
the returns are being accepted, entered into registers and then treated as 
*non esf. Qarifications have also been sought by taxpayers, associations 
and Commissioners of Income-tax on this issue. 

3. The matter has, therefore, been examined by the Board with a view 
to having uniformity of procedure. In this background, I am directed to 
draw your attention to the forms of returns of income prescribed under the 
Rules and to say that there are specific columns in the return forms clearly 
indicating whether the return falls under any of the exceptions contained 
in the proviso to section 139(10) or not. For instance, columns (Hi), (/v), 
(v) and (vi) of Form No. 2 correspond to the exceptions contained in 
clauses (a), (e), (b) and (/) of the proviso respectively. Similarly, there 
are columns in all the other return forms, from which the official receiving 
returns can ascertain whether a return which is below taxable limit falls 
under one of the exempted categorip and is to be accepted. 

4. It may be noted that all the returns filed in Form No. 3A have to be 
accepted as these fall under one of the exceptions contained in the said 
proviso. Similarly, all returns filed in Form No. 1 which pertains to com¬ 
panies are to be accepted. Though there is no column in the return forms 
to indicate that a return has been filed under section 139(2), such returns 
can also be identified at the Receipt Counters as these are normally accom¬ 
panied by a covering letter or otherwise it is indicated on the return form 
itself by the assessee. 

5. In view of these facts, identification of valid returns can be made 
even at the Receipt Counters. Therefore, returns which are not valid should 
not be accepted at the Receipt Counters. You may kindly issue necessary 
instructions to the officers and staff working under you that the returns of 
income below taxable limit barring those covered under the exceptions con¬ 
tained in the proviso to section 139(10) are not to be received at the 
counter. Wide publicity should be given to these instructions.’ [Circular No. 
493, dated list August, 1987.].” 

Page 2703: section 139: 

After serial No. 7, ^ving illustrative cases about non est returns, add ,— 

“8. An unverified return [CIT v Dr. Krishan Lai Goyal, (1984) 148 
ITR 283 (Punj)].”. 
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Pftge 2703: section 139: 

At the end of serial No. 2, giving the illustrative cases about valid 
returns, add, —"C/T v Bharat Refineries Ltd [(1986) 162 ITR 652 (Cal)] 
(But, see. Contra: CIT v S. P. Viz Construction Co., (1987) 165 ITR 732 
(Pat), on its ovra facts. With effect from 1st September, 1980, the provi¬ 
sions of section 139(9) are apposite in this context];”. 

Pages 2705-2707: section 139: 

On the subject ‘'Revised return—section 139(5)”, reference may also be 
made to— 

(1) Beco Engg. Co. Ltd. v CIT, (1984) 148 ITR 478 (PunJ) [claim for 
depreciation and extra shift allowance withdrawn in the revised return], 

(2) CIT V P. T. Antony & Sons, (1985) 151 ITR 34 (Ker) [return 
persuant to section 148 cannot be treated as a revised return], 

(3) Deepnarain Nagu Co. v CIT, (1986) 157 ITR 37 (MP) [change 
over from mercantile system to cash system not possible by filing a revised 
return], 

(4) CIT V Chitranjali, (1986) 159 ITR 801 (Cal) [assessment made on 
the basis of an original return ignoring a revised return is liable to be set 
aside but not cancelled as a nullity because a revised return cures the 
defects in the original return and does not obliterate the latter]. 

Page 2707: section 139: 

On the subject “Whether a voluntary return furnished under section 
139(4) may be revisedl”, reference may«also be made to— 

(1) Nanjappa Textiles v CIT, (1985) 153 ITR 109 (Mad) [return under 
section 139(4) can be revised]. Also see, Balish Singh & Co. v CIT, (1987) 
165 ITR 575 (Cal), 

(2) Vimalchand v CIT, (1985) 155 ITO 593 (Raj) [return under section 
139(4) cannot be revised]. Also see, Smt. Sobharani v CIT, (1986) 160 
ITR 453 (Raj); Eapen Joseph v CIT, (1987) 168 ITR 26 (Ker), 

Also see, R. K. Machine Tools v CIT, (1985) Taxation 79(3)-106 
(Del), 

Page 2711: section 139: 

After line 7 from top, add ,— 

‘‘For interpretation of pre-1970 section 139(1) in the context of interest 
on delayed returns, reference may also be made to —CIT v Dina Nath 
Kathoria, (1984) 149 ITR 60 (Cal); V. Krishna Chettiar v CIT, (1984) 
150 ITR 455 (Mad); Roop Narain Contractor v Addl. CIT, (1985) 153 
ITR 670 (Raj); Rameswar Goenka v ITO, (1986) 158 ITR 364 (Gauh); 
Lehnu Mai Ram Krishan v ITO, (1986) 161 ITR 649 (HP); CIT v Chinta- 
mani Saran Nath Sahdeo, (1986) 162 ITR 255 (Pat); CIT v Prayaglal 
Agarwala <fe Co., (1986) 162 ITR 571 (Pat—^FB), ovemiUn^ CIT v Bahri 
Bros. (P.) Ltd., (1976) 102 ITO 443 (Pat); Todi Paharmal v CIT, (1987) 
163 ITO 540 (Raj); Rameswar Goenka v ITO, (1986) Tax LR 341 
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(Gauh)', Ganesh Dass Sreeram v ITO, (1987) 35 Taxman 36A (SC), 
jiflbmiiig, Ganesh Das Sreeram v /TO, (1974) 93 ITR 19 (Gauh) [holding 
that interest can be charged even though no application for extension 
was filed]. 

TTie other view as discussed at page 2710 of Vol. 3 is that interest was 
chargeable only if the assessee was, on an application made by him, granted 
«xtention of time. 

This latter view is fortified by the following observations of the Supreme 
Court in CIT v M. Chandra Sekhar ((1985) 151 ITR 433, 438 (SC)]: 
Tt is apparent also from the language of clause (ftV) of the proviso that 
■interest becomes payable only upon the Income-tax QfiScer acting on an 
.application made by the assessee for the purpose and extending the date 
for furnishing the return.*. The said decision has been distinguished in 
Ganesh Dass Sreeram v ITO [(1987) 35 Taxman 36A, 36E (SC)].”. 

Page 2712: section 139: 

After line 8 from top, add ,— 

“In charging interest for delayed return, the advance tax paid by the 
assessee voluntarily has to be deducted from the amount of tax payable on 
total income as determined on regular assessment {CIT v Koomsong Tea Co. 
Ltd., (1985) 156 ITR 384 (Cal)].”. 

Page 2713: section 139: 

On the subject “Registered firm as well as its partners are liable to the 
charge of interest”, reference may also be made to Rameswar Goenka v 
ITO, (1986) 158 ITR 364 (Gauh). It may be noted that with effect from 
1st April, 1985, the then Explanation 2 to section 139(8) (a) has been 
substituted by a new Explanation 2 by the Taxation Laws (Amendment) 
Act, 1984 (67 of 1984). 

^ge 2714: section 139: 

After line 12 firom top, add ,— 

“Month, meaning of. —^The term ‘month’ occurring in the Act and the 
Rules has not been defined and, therefore, the definition of that term as 
given in section 3(35) of the General Clauses Act, 1897, should be applied. 
Thus, the month has to be reckoned according to the British calendar 
IB. V. Aswathaiah & Bros, v ITO, (1985) 155 ITR 422 (Kam)].”. 

Page 2714: section 139: 

On the subject “Interest is merely of a compensatory, and not of penal, 
chartwter”, reference may also be made to Central Provinces Manganese 
Ore Co. Ltd. v CIT, (1986) 160 ITR 961, 966 (SC); CIT v Chandra 
Sekhar, (1985) 151 ITR 433, 438 (SC); Ganesh Dass Sreeram v ITO, 
(1987) 35 Taxman 36A, 36F (SC); Chenmeens v ITO, (1984) 149 ITR 
233 (Ker); Bir Sein Anand v State of I & K, (1984) Tax LR (NOC) 
6 (J & K). 
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Pices 2715-2716: seclkni 139: 

On the subject **Reduction or waiver of interest', tdletence may also be 
made to— 

(1) GrindUtys Bank Ltd, v CIT, (1984) 145 ITR 119 (Cal) [charging 
of interest without considering waiver petition, held not valid]. 

(2) Kenda State Cashew Development Corpn. Ltd. v ITO, (1984) 145 
ITR 266 (Ker) [‘reduce* and ‘waive*—not interchangeable words—even 
though sufficient cause was found to exist, the Income-tax Officer was held 
not bound to totally waive the interest in the facts of that case]. 

(3) Addl. CIT V F. AU Ahmed, (1984) 149 ITR 190 (Del) [in a case 
covered by rule 117A(v), the Income-tax Qflteer has to give the assessee 
an opportunity of showing that he was prevented by sufficient cause from 
fumis^g the return within time]. 

(4) Addl. CIT V Chemical Umes, (1984) 149 ITR 325 (Raj) [interest 
charged under section 139(8) was waived by passing a rectification order— 
second rectification order for withdrawing'such waiver is not valid]. 

(5) CIT V Ashok Trading Co., (1986) 160 ITR 663 (Pat); CIT y Shree 
Laxmi Trading Co., (1986) 160 im 697 (Pat); CIT v Ai. N. Sengupta 
& Co., (1986) 160 ITR 670 (Pat) [failure to charge interest does not 
give rise to a presumption of waiver]. 

(6) Central Provinces Manganese Ore Co. Ltd. v CIT, (1986) 160 ITR 
961 (SC) [Where an assessee does not make an application to the Income- 
tax Officer for reduction or waiver of interest charged under section 139(8), 
no revision petition under section 264 is maintainable before the Com¬ 
missioner]. 

Pi«es 2716-2717: section 139: 

At the end of the paragraph titled ''Interest chargeable in assessments 
under section 148**, add ,— 

“However, a contrary view to. the effect that interest under section 139(8) 
cannot be levied in case of an assessment or reassessment made under 
section 147 has been taken in Charles D’Souza v CIT [(1984) 147 FIR 
694 (Kam)); B. Babu & Co. v ITO [(1987) 163 ITR 654 (Kam)]. 

As a result of the substitution of a new Explanation 2 to section 139 
(8)(n) by the Taxation Laws (Amendment) Act, 1984, with effect from 
1st April, 1985, interest can be charged under section 139(8) even where 
an assessment is made for the first time under section 147. It may be 
noted that that Explanation does not take within its sw^p a reassessment 
under section 147.**. 

Page 2717: section 139: 

At the end of line 25 of the paragraphs titled "Interest payable by R. F.— 
Explanation 2 to section 139(8)**, add, —^“Similarly, that Explanation 2 to> 
section 139(8) (u), as it stood iq) to 31st March, 1985, has been held to be 
not unconstitutionsd also in Chemmeens v ITO [(1984) 149 ITR 233 (Ker];- 
Geo Sea Food v ITO [(1984) 150 FIR 726 (Ker)]; Wtdiab Bros, y lAC 
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((1987) 163 ITR 27 (Mad)]. The Supreme Court, in Ganesh Dass Sreeram 
V ITO [(1987) 35 Taxman 36A, 36H (SC)], has approved the view that 
treating of registered firms as unregistered firms for the purpose of char^g 
of interest for the late filing of returns cannot be said to be arbitrary and 
violative of Article 14 and has overmled the contrary view taken by the 
Karnataka High Court in M. Nagappc^s case [(1975) 99 ITR 32 (Kam), 
affirmed in (1981) 129 ITR 516 (Kam)]. 

Still, where the advance tax duly paid by the registered firm cov«8 the 
entire amount of tax assessed on the registered firm as such, there is no 
question of char gin g the registered firm with interest even though the return 
is filed by it beyond the time allowed, regard being had to the fact that 
payment of interest is only compensatory in nature [Ganesh Dass Sreeram v 
ITO, (1987) 35 Taxman 36A, 36H (SC)].”. 

Page 2717: section 139: 

At the end of the paragraphs titled '^Interest payable by RJF. — Expla¬ 
nation 2 to section 139(8)”, e^d, — 

“The special provisions about interest payable by a registered firm in 
the said Explanation 2 to section 139(8) (c) are no more existent as a 
result of the substitution of that Explanation 2 by a new Explanation 2 hy 
the Taxation Laws (Amendment) Act, 1984, with effect from Ist April, 
1985. Thus, for and from assessment year 1985-86, the threshold for calcu¬ 
lation of interest in the case of a registered firm under section 139(8) is 
the tax payable by the registered firm itself and not as if the firm was an 
unregistered firm.”. 

Pages 2717-2718: section 139: 

On the subject 'interest and penalty both possible^\ reference may also 
be made to the discussion at pages 4869-4870 of Vol. 5 under the same 
heading. 

Page 2727: section 140A: 

After line 10 from top, add ,— 

“The provisions of section 140A, as these stood before 1-4-1976 and 
those as stands on and after 1-4-1976 have been considered in CIT v Haji 
K. Assainar & Co [(1986) 158 ITR 717 (Ker)] and it has been held that 
no penalty under the amended section 140A(3) is possible for the default 
of compliance with the requirements of section 140A(1) as it stood prior to 
1-4-1976. Also see, CIT v Ceanattu Firms, (1986) 160 ITR 588 (Ker).” 

Pi^es 2729-2730: sectimi 140A; 

On the subject **What led to an amendment in the quantum”, reference 

may also be made to— _ 

(1) Mewar Textiles Mills Ltd. v ITAT, (1985) 151 ITR 127 (Raj) 
[provisions of section 140A(3) were held not of confiscatory nature]. Also 
see, Mary Issac v lAC, (1987) 163 ITR 341 (Km'). 
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(2) CIT V B. B. Pooiara, (1984) Taxation 75(l)-34 (Bom) [canceUa- 
tion of penalty by the lYibunal proceeding on the footing Uiat section 
140A(3) was non-existent was upheld]. 

Page 2730s aeelioB 140A: 

On the subject **Levy of penalty is not autonuuic bta discretionary", 
reference may also be made to CIT v Mysore Fertilisers Co., (1984) 145 
ITR 91 (Mad); Mewar Textiles Mills Ltd., v ITAT, (1985) 151 ITR 127 
(Raj). 

Pages 2731-2732: section 140A: 

On the subject "Reasonable cause, a question of facf*, reference may 
also be made to— 

(1) CIT V Mysore Fertilisers Co., (1984) 145 ITR 91 (Mad) [financial 
difficulty was held to be a reasonable cause]. 

(2) CIT V Indo American Electricals Ltd., (1985) 155 ITR 63 (Cal) 
(paucity of funds was held to be a reasonable cause]. 

(3) Juggiled Kamlapat Cotton Spng. A. Wvg. Mills Co. Ltd. v CST, 
(1979) Tax LR 1773 (All) [financial difficulty due to diversion of funds 
to a sister concern cannot be regarded as a reasonable cause]. 

Page 2734: section 141: 

After serial No. (xi), listing cases dealing with section 141, add ,— 

“(xii) Smt. Shantibai v CIT, (1984) 148 ITR 49 (MP).”. 

Page 2741: section 141A: 

After line 19 from top, add ,— 

*V. The Firumce Act, 1987.—The amendment made by section 74(c) 
(«) of the Finance Act, 1987 (11 of 1987), in section 141A(2)(iv) is 
consequential to the substitution, by that Act, of section 74, with effect 
from 1st April, 1988.”. 

P^(e 2741: secthm 141A: 

On the subject "Provisiorial assessment to be made within six months of 
the date of filing the return", reference may also be made to— 

(1) B.K. Khanna <fe Co. v Union of India, (1985) 156 ITR 796 (Del) 
(under section 141A, it is mandatory for the Income-tax Officer to make a 
provisional assessment for refund in case the regular assessment was delayed 
beyond six months]. 

(2) Lakhanpal National Ltd. v ITO, (1986) 162 ITR 240 (Guj) [even 
though six months* period had already elapsed, the Income-tax Ofl^r was 
directed to pass an order under section 141A]. 

(3) Synthetic & Chemicals Ltd. v ITO, (1984) 39 CTR (Bom) 247 
(under section 141A, the Income-tax Officer has power only to grant refund 
to the assessee and has no power to determine and demand tax]. 

Piges 2753-27^: section 142: 

On the sut^ect "Directions for getting accounts muUted'', refmence may 
be made to— 
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(1) Hind Electricians v D. V, Srivastava, (1986) 58 CTR (Del) 8 [order 
tinder section 142(2A) was withdrawn after the hearing of the writ petition 
was completed], 

(2) Swadeshi Cotton Mills Co. Ltd. v CIT, (1987) 32 Taxman 271 
(All) [in the facts, the direction for special audit under section 142(2A) 
-was upheld], 

P^e 2761: section 143: 

Before line 2 (except footnote) from bottom, aid,— 

“The amendment made by section 74(c) (u) of the Finance Act, 1987 
(11 of 1987), of section 143(1) (h)(iv) is consequential to the substitu¬ 
tion, by that Act, of section 74, with effect from Ist April, 1988.”, 

Pages 2768-2769: section 143: 

On the subject “Issue of notice under section 143(2)”, reference may 
also be made to— 

(1) CIT V Cyan Prakash Gupta, (1987) 165 ITR 501 (Raj) [an assess¬ 
ment completed without service of notice under section 143(2) is not void 
ab initio and is not liable to be annulled. Such assessment is liable to be 
set aside]. 

Page 2769: section 143: 

At the end of the paragraph titled “Fresh notice under section 143(2) 
if a revised return is file<r\ add ,—“Where the assessment is completed with¬ 
out issuing a fresh notice imder section 143(2) m respect of the revised 
letum, the assessment is liable to be set aside for a fresh assessment after 
service of such notice [Intarcraft India v CIT, (1985) 154 ITR 662 (Del)].”. 

Pages 2779-2780: section 143: 

On the subject “Rules of evidence not to govern'', reference may also 
be made to CIT v Metal Products of India, (1984) 150 ITR 714 (Punj); 
CIT V Chandravilas Hotel, (1987) 164 ITR 102 (Guj)]. 

Pages 2780-2781: section 143: 

At the end of the paragraphs titled “Adfournments", add ,— 

“Where on the date originally fixed the assessee does not appear and 
the case is not completed ex parte but is adjourned to another date, passing 
of an ex parte order on the adjourned date is invalid unless the adjourned 
dgte -was intimated to the assessee [Cf. Kedlash Rice Mills v CST, (1983) 
Tax LR (NOC) 106 (AU)].”. 

Pages 2781-2782: section 143: 

On the subject “Credibility of tape-recorded conversation'*, reference may 
also be made to YusufaUy Esmail Nagree v State of Maharashtra, AIR 1968 
k: 147; N. Sri Rama Reddy v V. V. Qiri, AIR 1971 SC 1162; D. R. Punjab 
Montogomery Trartsport Co. v Raghuvemshi Pr. Ltd., AIR 1983 Cal 343. 
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Pages 27B4-2785: section 143: 

On the subject “Value of an affidavit**, reference may also be made to> 
Sri Krishna v CIT, (1983) 142 ITR 618 (All); CIT v Birbal Khanna dt 
Co., (1983) 33 CTR (MP) 240; Netram Moot Chand v CST, (1984) Tax 
LR (NOC) 113 (All). 

Pages nV1-n69x section 143: 

On the subject “Material or evidence—what it isT*, reference may also 
be made to CIT v Metal Products of India, (1984) 150 ITR 714 (Punj). 

Pages 2792-2793: section 143: 

On the subject “Private sources of information or private enquiries^*^ 
reference may also be made to CIT v Chandravilas-Hotel, (1987) 164 ITR 
102 (Guj); Sri Mahalakshmi Trading Co. v CCT, (1984) 57 STC 53 
(Kam). 

Pages 2796-2797: section 143: 

On the subject “Natural justice**, reference may be made to— 

(1) Titaghur Paper Mills Co. Ltd. v State of Orissa: Pinaki Sengupta v 
State of Orissa, (1983) 142 ITR 663 (SC) [Merely because the assessing 
authority refused to grant any further adjournments and proceeded to assess 
to the best of his judgment, it could net be said that he acted in viola¬ 
tion of the rules of natural justice], 

(2) Mohd. Ibrahim Khan v Union of India, (1985) 155 ITR 10 (AP) 
(Since the object of the principles of natural justice is to prevent failure of 
natural justice, the Court will not interfere unless violation of the principles 
of natural justice resulted in the failure of justice, or resulted in prejudice 
to a citizen]. 

(3) K. C. Joshi V Union of India, (1987) 163 ITR 597 (SC). 

(4) Institute of Chartered Accountants of India v L. K. Ratna, (1987) 
164 ITR 1,11 (SC) [The principles uf iiatuial justice must be read into the 
unoccupied interstices of the statute unless there is a clear mandate to* 
the contrary]. 

(5) Manaklal Porwal v CIT, (1985) 155 ITR 648 (Raj). 

(6) Caetano F. F. de Figueiredo v State, AIR 1983 Bom 285. 

(7) Bishnu Ram Borah v Parag Saikia, (1984) Tax LR 570 (SC). 

(8) Dy. Secretary v Maying Ch. Pegu, AIR 1983 Gauh 55. 

(9) Thokchom Hemabati Devi v State of Manipur, AIR 1983 Gauh 60. 

(10) Sitaram Vilas Talkies v CTO, (1985) Tax LR 2443 (Ori). 

(11) Union of India v Tulsiram Patel, AIR 1985 SC 1416, 1461-63. 

(12) Ogla Tellis v Bombay Municipal Corporation, AIR 1986 SC 180, 
200-201. 

(13) Central Inland Water Transport Corpn. Ltd. v Brojo Nath Ganguli, 
AIR 1986 SC 1571. 

(14) Panipat Woollen <fi General Mills Co. Ltd. v Union of India, AIR 
1986 SC 2082. 
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(15) Suresh Chandra Choudhury v Berhampw University, AIR 1987 
Ori. 38. 

(16) R. S. Doss V Union of India, AIR 1987 SC 593. 

(17) Sachidanand Pandey v State of West Bengal, AIR 1987 SC 1109. 

(18) Bdldev Singh v State of Himachal Pradesh, AIR 1987 SC 1239. 

(19) Dr. D. C. Saxena v State of Haryana, AIR 1987 SC 1463. 

(20) Oramco Chemicals Pr. Ltd. v Gwalior Rayon Silk Mfg. iWvg.) 
Co. Ltd., AIR 1987 SC 1564. 

(21) Fancy Dyeing Printing Works v ITO, (1987) 166 ITR 54 (Cal). 

Page 2798: section 143: 

On the subject “Personal hearing is not necessarily an incident of natural 
justice”, reference may also be made to— 

(1) Siemens India Ltd. v ITO, (1983) 143 ITR 120 (Bom). 

Pages 2798-2801: section 143; 

On the subject “Quasi-judicial authorities must observe rules of natural 
justice”, reference may also be made to— 

(1) A. S. Suresh Shenoy v WTO, (1984) 149 ITR 65 (Ker). 

(2) K. A. Karim & Sons v ITO, (1984) 149 ITR 172 (Ker). 

(3) Mohammadi Begum v CIT, (1986) 158 ITR 662 (AP). 

(4) Warangal District Co-operative Marketing Society Ltd. v State of 
Andhra Pradesh, (1984) Tax LR 2698 (AP). 

. (5) Rungta Sons Pr. Ltd. v Collector of Customs, (1984) Tax LR (NOC) 
68 (Cal). 

(6) Rmn Shyam Co. v State of Haryana, AIR 1985 SC 1147. 

(7) Anand Jaiswal v State of M.P., AIR 1987 MP 96. 

(8) Ramanandan Prasad v State of Bihar, (1983) Tax LR 2758 (Pat— 
FB). 

(9) Shivaputrappa Channappa Mungoli v Ag ITO, (1986) 160 ITR 123 
(Kam). 

(10) Mohammad Khalil v Excise Commissioner, (1987) Tax LR 1932 
(All). 

Pages 2801-2802: section 143: 

On the subject “Right to cross-examine”, reference may also be made to 
Kalra Glue Factory v Sales Tax Tribunal, (1987) 167 ITO. 498 (SC). 

Pages 2803-2805: section 143: 

On the subject “Assessment bad if there is violation of ruitural justice”, 
reference may also be made to— 

(1) IshwarUd <ft Bros, v CIT, (1983) 143 ITO 517 (Guj). 

(2) Gauri Shartkerji Deity v Union of India, (1984) 145 ITO 67 (MP), 

Pages 2805-2806: section 143: 

Qti the subject “Every quasi-judicied order must be a . speaking order”, 
reference may also be made to— 
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(1) Bombay Oil Industries Pr. Ltd. v Union of India, (1984) Tax LR 
2001 (SC). 

(2) Harbhajan Singh Dhalla v Union of India, AIR 1987 SC 9. 

(3) Lake Pedace Hotels & Motels Pr. Ltd. v State of Raiasthan, AIR 
1987 Raj. 8. 

(4) K. Thyagarajan v Parur Municipality, (1987) 165 ITR 320 (Kcr). 
Pages 2806-2807: section 143: 

On the subject '"Necessity for passing a speaking ordef\ reference may 
also be made to— 

(1) Institute of Chartered Accountants of India v L. K. Ratna, (1987) 
164 ITR 1 (SC). 

(2) Siemens (India) Ltd. v ITO, (1983) 143 ITR 120 (Bom). 

(3) Vasudev Viswanath Saraf v New Education Institute, AIR 1986 SC 
2105. 

Pages 2807-2M8: section 143: 

On the subject "Quashing an order for failure of natural justice ordi¬ 
narily leaves the proceedings open", reference may also be made to V. Raju 
V CIT, (1984) 147 ITR 212 (Mad). 

Pages 2809-2810: section 143: 

On the subject "Order cannot be supplemented by fresh reasons”, refer¬ 
ence may also be made to Assam Frontier Tea Ltd. v I AC, (1987) 164 ITR 
253, 262 (Gauh). 

Page 2812: section 143: 

On the subject "An assessment order not containing the amount of tax 
determined to be payable is bad*, reference may also be made to CIT v 
R. Giridhar, (1984) 145 ITR 246 (Kam), 

Aige 2813: seetkm 143: 

After line 2 from top, add,i — 

*Asscssin«Bt not possible widiont disposal flie registnition applkation.—• 

'Where an application for re^tration of the assessee-firm is pending, an 
assessment cannot be made without first disposing of such registration appU- 
cation. If made without such disposal, the assessment is liable to be set 
aside and not to be annulled [Shashikant Kathari & Co. v CIT, (1986) 158 
rm 60 (Pat)].”. 

Pages 2814-2815: aectimi 143: 

On the subje^ "Wrong reference to a section does not per se vitiate an 
ordeP*, referMce may also be made to My^re Tobacco Co. Ltd. v CIT, 
(1986) 159 ITR 606 (Kam). 

Pages 2816-2818: section 148: 

On the millet "Proteedve assessment’, reference may also be made to— 
(}) Msmti Zulekha Begum (Khatun) v CIT, (1984) 149 ITR 398 
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(Cal) [assessment, thou^ tenned as ‘protective’, was held to be a subs< 
tantive assessment because no assessment was made on any other person]. 

(2) Smt. Dayabai v CIT, (1985) 154 ITR 248 (MP) [Tribunal was 
held not justified in confirming a protective assessment]. Also see, Smt. Dayu- 
bai Jain v CIT, (1986) 55 CTR (MP) 212. 

(3) Sohan Singh v CIT, (1986) 158 ITR 174 (Del) [ccxmpletion of 
protective assesmient does not debar reopening assessment of another per¬ 
son if the circumstances so permit]. 

(4) G. Gopi Saheb v CIT, (1987) Tax LR 1065 (AP). 

Page 2817: section 143: 

After line 22 from top, add ,— 

“Wealth-tax assessment(s), how far binding in income-tax assess- 
ment(s).—In T. Gopi Saheb v CIT [(1987) Tax LR 1065 (AP)], the 
wealth-tax returns furnished by the asisessee for assessment years 1966-67 
to 1973-74 were accepted by the Wealth-tax OflBicer without prejudice to his 
findings for the assessment years 1974-75 and 1975-76. it was held, on 
facts, that it could not be said that the wealth returned by the assessee was 
implicitly accepted and that the said acceptance explained the source of 
the disputed income of the relevant years.”. 

Pages 2817-2819: section 143: 

On the subject '‘Set aside assessments, re-doing of’, reference may also 
be made to— 

(1) Raj Kishore Prasad v ITO, (1983) 144 ITR 904 (AU) [a fresh 
assessment order passed in pursuance of a revisional order of the Commis¬ 
sioner is not a valid one where the Commissioner’s order itself was set 
aside by the Tribunal], Also see, Govindram Seksaria Charity Trust v ITO, 
(1987) 168 ITR 387 (MP). 

Page 2820: section 143: 

On the subject “But in making the fresh assessment after appeal, the In¬ 
come-tax Officer carmot introduce new source of income”, reference may 
also be made to CIT v Jawaharhal Nagpal, (1987) 34 Taxman 333 (MP). 

Pages 2823-2826: section 143: 

On the subject “Benami”, reference may also be made to— 

(1) Shyama Charon Saxena v CIT, (1984) 145 ITR 689 (All) [general 
principles about benami diwmssed], AJso see, i4rya Confectionery Works v 
CIT, (1983) 143 ITR 814 (MP). 

(2) Harinarayan Jamnadas Lakhani v CIT, (1984) 147 ITO. 576 (Bom) 
[finding of the Tribunal that the wife was partner as a benamidar of her 
husband was upheld]. Also see, K.P. Abraham v AgJTO, (1987) 163 
ITO 120 (Ker); Uttamchand Jain v CIT, (1987) Taxation 87(3)-90 (h«>). 

(3) ITO V Anandilal Goenka, (1984) 148 ITO 26 (Cal) [benami, a 
quration of fact]. Also see, CIT v Shri Ram Niwas, (1984) 149 ITB. 40J 
(Raj); CIT v Baijnath, (1985) 153 ITO 327 (Punj); CIT v Lekhraj & 
Sons, (1985) 153 ITO 535 (Mad); J.A. THvedi Bros, v CIT, (1986) 
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158 ITR 705 (MP); CWT v Sardara Singh, (1987) 163 ITR 723 (AU); 
Kajasthan Textile Industries v CIT, (1987)^ 164 ITR 732 (Raj); Z>LF 
United Ltd. V CIT, (1986) 159 ITR 339 (Del); Sohan Singh v CIT, 
(1986) 158 ITR 174 (Del); CIT v Hassina Begum, (1986) Taxation 
82(3)-402 (Cal); Bisknu Ram Borah v Parag Saikia, (1984) Tax LR 570 
(SC); CIT V Gulab Das, (1986) 159 ITR 24 (Raj); CIT v Mittal Engi¬ 
neering Co., (1987) 163 ITR 415 (Pimj). 

(4) Uttar Pradesh State Government v Smt. Ram Peari Gupta, AIR 
1983 All. 296 [Benami, burden on whom lies]. Also see, lui. Trivedi Bros. 

V CIT, (1985) 158 ITR 705 (MP); Bank of India v Union of India, (1987) 
167 ITR 668 (Del), 

Page 2827: section 143: 

On the point of res judicata, after serial No. (1’2), add ,— 

“13. Prominent Motors {India) v CIT, (1983) 140 ITR 326 (Del). 
14. CIT V Shri Agastyar Trust, (1984) 149 ITR 609 (Mad). 

16. CIT V Vifai Kumar Mishran, (1985) 156 ITR 456 (AU). 

16. CIT V Godavari Corporation Ltd., (1985) 156 ITR 835 (MP). 

17. CIT V Manaklal Porwal, (1986) 160 ITR 243 (Raj). 

18. Baijnath Brifmohan & Sons Pr. Ltd. v CIT, (1986) 161 ITR 
234 (Bom). 

19. KJ*. Abraham v Ag.ITO, (1987) 163 ITR 120, 123 (Ker). 

20. Ambika Prasad Sonar v CIT, (1987) 168 ITR 444 (All). 

21. Roza Textiles Ltd. v CIT, (1987) 34 Taxman 130 (All). 

The decision in K. Sadasiva Krishnarao, (1983) 33 CTR (AP) 34 has 

also been reported at (1983) 144 ITR 270 (AP) and the decision in 
CIT V K.S. Subbiah Pillai, (1983) 33 CTR (Mad) 327 has also been re¬ 
ported at (1984) 147 ITR 87 (Mad).”. 

Page 2827: section 143: 

At the end of the paragraph titled 'Principles of estoppel and res judicata 
may have application in case of writ decision^’, add ,— 

“Neither on the principle of res judicata nor on any principle of public 
policy analogous thereto, would the order of the Supreme Court dismissing 
the special leave petition operate to bar the trial of identical issues in a 
separate proceeding, namely, a writ proceeding before the High Court, 
merely on the basis of an uncertain assumption that the issues must have 
been decided by the court at least by implication. It is not correct or safe 
to extend the principle of res judicata or cmistructive res judicata to such 
an extent so as to found it on mere guesswork [Indian Oil Corporation Ltd. 

V State of Bihar, (1987) 167 ITR 897, 901 (SC)].”. 

Pages 2828-2829: section 143: 

On the subject **No estoppel against law", reference may also be made 
"to— 

(1) CIT V Travancore Timbers &. Products, (1984) 149 ITR 450, 456 
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(Ker), special leave petition dismissed by the Supreme Court: (1986) 161 
I'm (St) 131 (SC). 

(2) CWT V Meattles Pr. Ltd., (1985) 156 im 569 (Del) [a mistaken 
view of a statutory provision in an income-tax assessment does not estop 
from taking a correct view in a wealth-tax assessment]. 

(3) A. K. Jose V Sivan Pittai, AIR 1984 SC 921. 

(4) Indra Bahadur Singh v Bar Council, AIR 1986 All. 56. 

(5) Jain Shudh Vanaspati Ltd. v Union of India, (1984) Tax LR 
(NOC) 26 (Del). 

Page 2831: section 143: 

After serial No. 31, listing die cases on die point of “Promissory estop- 
per, add ,— 

“32. Bombay Conductors Electricals Ltd. v K. Chandramouli, 
(1984) 145 im 272 (Del—FB). 

33. Bonsai Exports Pr. Ltd. v Union of India: Indo-Foreign Import 
Ac Export Corpn. v Union of India, (1984) 145 im 642 
(Del—FB). 

34. Addl. CIT v Smt. Indira Bai, (1985) 151 ITR 692 (AP). 

35. Union of India v Godfrey Philips India Ltd., (1986) 158 HR 
574 (SC), disa]q>roving certain observations in Jeet Ram v 
State of Haryana, AIR 198b SC 1285. 

36. Bakul Cashew Co. v STO, (1986) 159 im 565 (SC). 

37. Baku! Oil Industries v State of Gujarat, (1987) 165 HR 6 
(SC). 

38. Pournami Oil Mills v State of Kerala, (1987) 165 im 57 
(SC). 

39. Gujarat State Financial Corpn. v Lotus Hotels Pr. Ltd., AIR 
1983 SC 848. 

40. Express Newspapers Pr. Ltd. v Union of India, AIR 1986 SC 
872, 946. 

41. Dunbar Mitts Ltd. v Union of India. (1987) Tax LR 1886 
(Cal). 

42. Wellworth Plastics & Chemwcds v State of Kerala, (1986) Tax 
LR 2203 (Ker). 

43. D. R. Kohli V Atul Products Ltd., (1985) Tax LR 2489 (SQ. 

44. M. Jamal Co. v Union of India, (1985) 6 Excise & Custmns 
Cases 292 (Mad). 

45. Tapti Oil Industries v State of Maharashtra, (1984) 56 STC 
193 (Bom—FB).”. 

Pages 2833-2834: section 143: 

On the subject “Admission by the counsel of the assessee'*, reference may 
also be made to— 

(1) CIT y Jyoti Tube-well Co., (1987) 164 im 301 (Pat) [concession 
made by counsel on a question of fact binds the party]. 
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(2) Rupak Ltd. v Registrar of Companies, (1985) Tax LR 2130 (Pat) 
[admission on the point of law made by the counsel does not bind die 
party]. 

Page 2837: section 143: 

On the subject “Assessment proceedings—no leave necessary", reference 
may also be made to ITO v Official Liquidator, (1985) 155 ITR 510 
(Ker—^FB); Shahdara (Delhi) Saharanpur Light Realway Co. Ltd. v ITO, 
(1987) 34 Taxman 68 (Cal). 

In State of Kerala v Official Liquidator [(1987) Tax LR 1730 (Ker)], 
it has been held that the company court is not competent to act outside the 
confines of the Companies Act, 1956, and make an order of declaration 
as to the invalidity of an assessment order. 

Page 2838: section 143: 

On the subject “Recovery proceedings—leave necessary", reference may 
also be made to STO v By ford Ltd., (1984) 145 ITR 537 (Del); ITO v 
Official Liquidator, (1985) 155 ITR 510 (Ker—^FB). CJf. Life Insurance 
Corporation of India v Asia Vdyog (P.) Ltd., (1984) 145 ITR 520 
(Del—FB). 

Page 2838: section 143: 

On the subject “Charging of interest—leave necessary", reference may 
also be made to ITO v Official Liquidator, (1985) 155 ITR 510 (Ker— 
FB), holding that there is no need of prior sanction of the winding up court 
for assessment of interest for delayed payment of tax under section 220(2). 
Proceedings for recovery will, however, be hit by the provisions of section 
446(1) of the Companies Act, 1956, unless leave of ^e winding-up court 
is sou^t for and obtained prior to the commencement of the recovery 
proceedings. Recovery effected without prior leave of the company court 
would be invalid. In taking that view, the Kerala Full Bench has overruled 
ITO V Official Liquidator [(1982) 134 ITR 132 (Ker)]. In view of the 
Kerala Full Bench, the decision in Official Liquidator v ITO [(1984) 150 
ITR 148 (Ker)] is no more good law on the point. Also see, ITO v Offi¬ 
cial Liquidator, (1986) 158 ITR 791 (Ker), affirming,/rO v Official 
Liquidator, (1982) 134 ITR 136 (Ker); CIT v Golcha Properties (P.) 
Ltd., (1987) 167 ITR 737 (Raj). 

Page 2842: section 144: 

On the subject “Fails—implication of', the decision in Swadeshi Polytex 
Ltd. V ITO [(1981) 127 ITR 287 (All)] has been reversed by the Supreme 
Court in Swadeshi Polytex Ltd. v ITO [(1983) 144 ITR 171 (SC)]. The 
Supreme Court has ruled in that case that if the chartered accountant nomi- 
i iiated by the Commissioner to audit the accounts of the assessee under 
/section 142(2A) declines to undertake the audit for a frivolous reason; 
obviously the assessee cannot be held responsible and thme is no d^ult or 
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failure to comply with the directions issued under section 142(2A) on the 
part of the assessee so as to attract the provisions of section 144(h) for 
making a best judgment assessment. 

Pages 2843-2844: section 144: 

At the end of the paragraphs titled 'The first default-—failure to furnisk 
a return in spite of demand’*, add ,— 

“Where an assessee does not furnish a return in response to notice under 
section 148, a best judgment assessment under section 144 is permissible 
[Patehchand Narsingdas {Export Firm) v CIT, (1987) Taxation 85(3)- 
290 (Bom)]. This is so even where the assessee has already furnished a 
return in the status of’a different entity, e.g., a Hindu Undivided Family 
[CIT V K.L. Venugopal, (1986) 162 ITR 551 (Karn)]. 

Also see, Shivaputrappa Channappa Mungoli v AgJTO, (1986) 160 ITR 
123 (Kam).’’. 

Pages 2847-2848: section 144: 

On the subject “Another post-default opportunity to rebut any adverse 
evidence, whether needed?”, reference may also be made to Dhanalakhmi 
Pictures v CIT, (1983) 144 ITR 452 (Mad), which has followed the view 
taken by the Kerala High Court in T. C. N. Menon v ITO, (1974) 96 ITR 
148 (Ker). 

Pages 2849-2850: section 144: 

On the subject “Best judgment estimates”, reference may also be made 
to Kalpnath Rai v CIT, (1985) 151 ITR 281 (Pat); K. P. Abraham v 
Ag.ITO, (1987) 163 ITR 120 (Ker). 

Page 2851: section 144: 

At the end of the paragraphs titled “Best judgment assessment—when can¬ 
not be disturbed’, add ,— 

“Irt Ram Prakash v CIT [(1983) 15 Taxman 533 (AU), special leave 
petition dismissed by the Supreme Court: (1984) 147 ITR (St.) 2], the 
best judgment assessment made by the Income-tax Officer applying the 
profit rate earned by the assessee himself in earlier year was upheld by the 
Tribunal. It was held that the Tribunal’s findings in this regard were findings 
of fact based on appraisal <rf material on record and were not vitiated by 
any error at law.”. 

Page-2852: section 144: 

On the subject “Question of law”, reference may also be made to CIT 
V Conga Prasad Bachchulal, (1983) 14 Taxman 318 (MP). 

Pi^lceB 2852-2858: section 144: 

At the end of the paragraph titled “When a writ lies?”, add ,— 

“The coiiit, in execcisO of its jurisdiction undm* Mtide 226, cannot cem- 

caf: it V— 37 
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duct an raquiiy with regard to the quantum and make its own estimate in 
the matter [K.P. Abraham v Ag.lTO, (1987) 163 ITR 120 (Ker)]”. 

Page 2855: section 144B: 

After line 6 from top, add ,— 

*Legi8l8tive amendment.—^The scope and effect of the amendment made 
by the Taxation Laws (Amendment) Act, 1984, in section 144B have 
bMn elaborated in the following portion of the departmental circular No. 
394, dated 14th September, 1984, as under:— 

^Discontinuance of the procedure under section 144B of the Income-tax 
Act relating to reference to Inspecting. Assistant Ctmwussioners. —16.1 Under 
section 144B of the Income-tax Act, the Income-tax Officer is required to 
send a draft of the assessment order to the assessee in cases where the a^re- 
gate amount of the variation to the returned income proposed by the In¬ 
come-tax Officer »ceeds a fixed amount, which is currently Rs. 1 luh. If 
the assessee objects to the variation proposed by the Income-tax Officer, 
the objections are referred by the Income-tax Officer to the Inspecting Assis¬ 
tant Commissioner who is authorised to give appropriate directions to the- 
Ittcome-tax Officer for the modification of the draft assessment order. 

16.2 The Amending Act has made an amendment in sub-section (1) 
cf section 144B to secure that the provisions of the said section ^all apply 
only in those cases where the Income-tax Officer proposes to make, before 
1st October, 1984, any variation to the returned income. In the result, the 
provisions of section 144B ^all cease to apply in cases where any variation 
to the returned income is proposed to be made by the Income-tax Officer 
after 30th S^tember, 1984.*. 

Directions possible on draft assessment order passed before 1-16-1984, 
—As a result of the amendment of section 144B by die Taxation Laws 
(Amendment) Act, 1984 (67 of 1984), the Income-tax (^cer is debarred 
from making a draft assessment order on or after 1st October, 1984. The 
Inspecting Assistant Commissioner is within his jurisdiction to give direc¬ 
tions widi reference to die draft assessment order passed before 1-10-1984» 
whether such order is pending before him on 1-10-1984 [Kripal Singh v 
<^lTt (1987) 164 ITR 144 (AU)] or such order was properly and validly 
fmrwarded to him on or after diat date. In sudi cases, the Income-tax Offi 
'Cer would .\n within his jurisdiction to pass the final assessment order 
consequent upon receipt of such directions.**. 


Page 2855: aeotion 

At the end of the paragraph tided ^'Prescribed amount*, add,-— 

**T!ie ^pression *the income or loss returned* in secdon 144B(1) refers 
to total inccmie or loss as shown in the return furnished bT the assenee 
arid to cd ineinitte. Thdi, 

or loss ekceeds pieserdted 
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Ra. 1,00,000 only then section 144B comra into operation and not other¬ 
wise [New India Investment Corpn. Ltd. v ITO, (1983) 143 IIR 909 
(Cal)].^ 

l*agi 2856t iectlon 144Bi 

After line $ from top, odd,— 

14^ not nttmcted In the case of a best jod^einent assess¬ 
ment.—^The oblifation as to the makinir of a draft assessment order and 
reference to the Inspecting Assistant Commissioner under section 144B arises 
if the assessment is made under section 143(3) in a case where the varia¬ 
tion exceeds rupees one lakh and not where an ex parte best judgement 
assessment is made under section 144 [H. S. Imam v C/7, (1987) 34 Tax- 
man 425, 429 (AP)].”. 

Pages 2858-2869t section 1448: 

On the subject “Failure ^to observe the procedure of section 144B in 
.deserving cases—revision under section 263 not possible merely on that 
account*, reference may also be made to Nandlal Bhandari & Sons v C/7, 
(1984) 147 ITR 710 (MP); V.G. Krishnamurthy v C/7, (1985) 152 ITR 
683 (Kam); C/7 v Princess Usha Trust, (1984) 145 ITR 203 (MP). 

Page 2859: section 144B: 

On the subject “Non-compliance with the provisions of section 144B— 
whether the resultant order is a nullity?**, reference may also be made to 
Kimtee v C/7, (1985) 151 ITR 73 (MP); G.R. Steel & Alloys Pr. Ltd. v 
C/7, (1985) 152 ITR 220 (Kam). 

In the facts of K. Ashok Kumar v C/7 [(1986) 162 ITR 543 (Kam)], 
the Tribunal was held justified in directing the Income-tax Officer to ini¬ 
tiate proceedings de novo from ffie stage of section 144B after issuing 
notices to all the legal rq)resentatives. 

Page 2859: section 144B: 

At the end of the page, add ,— 

“Right of appeaL—^The mere fact that the assessee does not file any 
objection to the draft assessment order do^ not debar the assessee from 
pr^erring an appeal against the final assessment order [Indian Aluminium 
Co. Ltd. .y ar, (1986) 162 ITR 788 (Cal)]. 

Writ proceedings^In the facts of New India Investment Corpn. Ltd. V 
ITO ((1983.) 143 ITR 909 (Cal)], die invoking of the writ jurisdiction by 
the assessee, even after filing an appeal, was held justified as* the assessee 
was challeng in g (he jurisdiction of the Income-tax (^cer and the litigation 
oodid be shortened and multiffilcity of proceecUngs would be avoided. 

In Ompvaka^ 'Premchand dt Co. v lAC [(1984) 147 ITR 46 (IMBP)], 
thf error in tiie original draft assessment mrder was rectified by tiie Income- 
tax Ckffi^r so u to bring tiie case witiiin the requirements <d section 144B. 
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Such rectification Order was chaltenged in appeal. Initiation of proceedings* 
by the Inspecting Assistant Ccnninissioner on the basis of the rectified order 
was challenged in writ proceedings. It was held that it was not a fit case 
for writ jurisdiction as adequate alternative remedy by way of appeal/ 
reference was available after final assessment.”. 

Pages 2861-2863: section 145: 

On the subject “Two methods of accounting, the cash system and the 
mercantile system**, reference may also be made to— 

(1) CITv Vijay Laxmi Trading Co. Ltd., (1984) 147 ITR 372 (Raj) 
[interest was held taxable on accrual basis]. 

(2) Express Newspapers Ltd. v CIT, (1984) 148 ITR 484 (Mad) 
[interest was held taxable on mercantile basis]. 

(3) Beni Prasad Sidh Gopal v CIT, (1984) 148 ITR 760 (All) [income 
held not accrued on the basis of the book-entries in the account books]. 

(4) CIT V Bihar State Agro Industries Development Corporation,. 
(1986) 158 ITR 96 (Pat) [interest on hire-purchase was held taxable on 
the accrual basis and not on the cash basis]. 

(5) CIT V Barjatya Family Charitable Trust, (1987) 163 ITR 269 
(Raj) [assessee following cash system of accounting is required to disclose- 
only income which it had received during the relevant year]. 

Pages 2863-2864: section 145: 

At the end of the pkragraph titled “Hybrid system of accounting**, add ,— 

“It is well-established that even apart from the two systems of account¬ 
ing, namely, mercantile and cash, there is a possibility of an assessee adopt¬ 
ing a hybrid system of accounting if it is possible to ascertain the true 
profits on the basis of such accounting [CIT v North Arcot District Co¬ 
operative Spng. Mills Ltd., (1984) 148 ITR 406, 411 (Mad)]. In that case, 
it was held that though the assessee had generally adopted the mercantile 
system of accounting, so far as the transaction of import of machinery 
from the foreign seller was concerned, it had been regularly showing the 
payment of interest in the year in which interest was actually paid and not 
in die year in whidh the interest legally fell due. Thus, with regard to 
interest payment, the assessee had adopted cash basis and not mercantile 
basis. Also see, Addl. CIT v Rattan Chand Kapoor, (1984) 149 ITR 1 
(Del); CIT v Guranditta Mai Shanti Parkash lira, (1987)-164 ITR 774 
(Binj).”. 

Pages 2868-2869; section 145: 

On the subject **Chmce with the assessed*f reference may also be made 
\o CITy mrii Bharmal, {imy 34 CTR (MP) 312; ClTyMmadard 
0t Ftmd!i (P.) Lid,, (1985) 155 ITR 442 (AP). 
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Pages 2871-2872: section 145: 

On the subject “Bona fide change of method permissible^*, reference may 
also be made to CIT v ShrUram Associated Bearing P. Ltd., SLP Civil 
(No.) 6665 of 1982: (1984) 150 ITR (St.) 77 (SC); CIT v Hind Lamps 
Ltd., (1987) Taxation 85(3)-225 (All). 

In the facts of CIT v Kerala Financial Corporation [(1985) 155 ITR 
228 (Ker)] and CIT v Kerala Financial Corporation Ltd [(1985) 155 ITR 
246 (Ker)], the assessee started to credit certain interest in ‘interest sus¬ 
pense account’ instead of interest account itself. It has been held that the 
change adopted by the assessee was not a change in the method of account¬ 
ing. It could at best be said that the assessee had introduced a change in 
the modality of accounting. The assessee continued to account the interest 
on accrual basis. 

Also see, Pradeshiya Industrial Investment Corporation of U.P. Ltd. v 
CIT, SLP (Civil) No. 2047 of 1986: (1987) 164 ITR (St.) 151 (SC). 

Page 2874: section 145: 

After serial No. (3), giving illustrative cases where change of method 
was held proper, add ,— 

“(4) CIT V National & Grindlays Bank Ltd., (1984) 145 ITR 457 
(Cal) [change of method from valuing closing stock at market price to 
valuing closing stock at cost or market price,.whichever is lower, held 
proper]. 

(5) CIT v Carborandum Universal Ltd., (1984) 149 ITR 759 (Mad) 
[change of method of valuing closing stock from total cost to direct cost, 
held proper]. 

(6) CIT V Ganga Charity Trust Fund, (1986) 162 ITR 612 (Guj) 
[bona fide change over from mercantile to cash system, held proper]. 

(7) Triveni Engg. Works Ltd. v CIT, (1987) 167 ITR 742 (All) 
[diange over from valuing closing stock at market price to valuing the same 
at cost price or market price, whichever was lower, held proper]. 

Pages 2887-2888: section 145: 

On the subject “Deviation of regular method held not possible’*, reference 
may also be made to CIT v Sankarapandia Asari & Sons, (1987) 165 ITR 
616 (Mad). 

Page 2893: section 145: 

After the second paragraph, add ,— 

.‘'Ynluation of stock in case of a dissolved firm.'—For the purpose of 
a^sessmeht a dissolved firm under section 189 of' the 1961 Act, the 
income of the firm has to be computed with reference to the market value 
of the* closing stock and not the book value of such stock. On the other 
hand, in the case of a continuing business, it is open to the assessee-firm to 
value Us stock-in-trade either at cost or marl^ value, whichever is lower. 
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This privilege does not extend to a dissolved firm [Popular Workshops ir 
CIT, (1987) 166 ITR 348, 351 (Ker)]. 

Valaati<m of stock of a controlled commoditsr.—^In CIT v Mahalfomi 
Sugar Mills Co. Ltd. [(1987) 165 ITR 97 (Del)], the valuation of the 
closing stock on the last day of the accounting year, of a commodity whose 
price was controlled by the Government, on the basis of the effective rate 
fixed for the first day of the next accounting year was upheld because tiie 
same was lesser from the effective rate fixed for the last day of the account’^ 
ing year concerned.*’. 

Pages 2894-2895: section 145: 

At the end of the paragraph titled 'Wo obligation to make maximum 
profits"', add ,— 

“It may be noted that the observation on tax avoidance in C/7 v 
A. Raman dt Co. [(1968) 67 ITR 11 (SC)] has been dlMpproved in. 
McDowell & Co. Ltd. v CTO ((1985) 154 ITR 148 (SC)].**. 

Page 2895: section 145: 

On the subject "Purchase of goods above the market priced*, reierenca 
may also be made to Godavari Sugar Mills Ltd. v CIT, (1985) 155 ITR 
306 (Bom). 

In Godavari Sugar MiUs Ltd. v CIT [(1987) Taxation 86(3)>3 (Bom)]r 
it has been held that for the purposes of ascertaining manufacturing pn^ti^ 
the assessee is not entitled to pUt a hi^er purchase price for the sugarcane 
grown in its own farm and utilised by it in its sugar factory than that paid 
to die outsiders. 


Page 2896: section 145: 


After line 28 of tite paragraphs titled "Elements of section 145 provh 
sionsf*, add ,— 

*Tn the facts (rf Arya Confectionery Works v CIT [(1983) 143 ITR 814 
(MP)], it has been hdd that tiie proviso to section 145(1) was properly 
invoked. Also see, Nisea Bros, v CIT, (1986) 162 ITR 677 (Raj). 

In die facts of RJ. Trivedi (HVF) v CIT [(1983) 144 ITR 877 (MP)], 
it has been held that the finding reached by the Tribunal, in sustaining fte 
rejection of books under section 145(2), was vitiated by taking into account 
irrelevant and non-existent facts and by omission to consi^ rdevant 
facts and drcnmstaiicea. 

In the facts ai CIT v Thakunrud BafrangUd [(1987) Taxation 86(3)- 
285 (Raj)], it has been held that die Tribunal was not justified in 
that die proviso to section 145(1) was resorted to in die Instant ease and 
it shoidd have decided fhe matt^ on ^ basis of section 145(2),'*. 


IPagee 2899-2906: seettan 14^^ 

. alio be madw 

flOvliw. df Kantatdka, (1984) 148 ITR ; 29T 



S. 145 ] INFLATION OF STOCKS IN STATEMENT GIVEN TO BANK 6467 


(Kara); CIT s Margadarsi Chit Funds (P.) Ltd., (1985) 155 ITR 442 
(AiP); /,A. Tnyedi Bros, v CIT, (1986) 158 ITR 705 (MP); Inder Mol 
Tnloki Prasad v CST, (1983) Tax LR 3017 (AU). 

Pages 2901^2908: section 145: 

On the subject ^‘Non-maintenance of a stock register^, reference inay sdso 
be made to C/T v Pareck Bros., (1987) 167 ITR 344 (Pat) fholding that 
the proviso to section 145(1) was applicable as the assessee was not main- 
taining any day-to-day stodc account and did not furni^ any distinctive 
numbers either of purchases or sales to the Income-tax Officer]. Also see,. 
Mulfi Udhavji v CIT, (1984) 145 ITR 575 (MP); Gyanchand Tarachand 
V CIT. (1983) 15 Taxman 531 (MP); Bharat Saw Mills v CST, (1984) 
Tax LR (NOC) 57 (MP). 

Page 2903: section 146: 

On the subject “Inflation of stocks in statement given to bank", reference' 
may also be made to the following cases where ffie rejection of accounts 
and estimation of income were upheld on that account: 

(1) CIT V Ashok Textiles (P.) Ltd., (1983) 141 ITR 785 (Ker), 
special leave petition dismissed by the Sdpreme Court: (1982) 138 ITR 
(St.) 1. 

(2) Jai Chand Kanji A Co. v CIT, (1986) 157 ITR 451 (Raj). 

Also see, Haryana Iron A Steel Rolling Mills v CIT, (1983) 35 CTR 

(Punj) 168. 

On the other hand, in the following cases, the rejection of accounts and 
estimation of income were not upheld: 

(1) CIT V BaifNath, (1984) 148 ITR 135 (Punj). 

(2) Uganda Industries Co. v CIT, (1986) 158 ITR 567 (Guj). 

(3) CIT V Prem Singh & Co., (1987) 163 ITR 434 (Del). 

Also see, CIT v Khalsa Engg. Works, (1987) 163 ITR 436 (Punj). 

Pages 2912-2914: sectimi 145: 

On the subject “Estimates, after refection of the book figure/*, r^erence 
may also be made to M.K.C. Nabeesa Beevi v AgITO, (1987) 163 ITR 
78 (Ker); V.B. Gadkari v STO, (1985) 59 STC 362 (hfi»); Hira Lai 
Ramdumdra v CST, (1983) Tax LR (NOC) 136 (All). 

Page 2914: section 145: 

On the subject “EstUnates based on comparable case/’, reference may 
also be made to Ratanlal Omprakash v CIT, (1984) 17 Taxman 201 
eOri). 

Pages 2916-2917: section 145: 

On the subject “Estimating contracto/s profit at a flat rat/*, refmence 
may qIhq be made to the following cases [holding that in estimating con- 
(ta^tofs pirtffit at a flat rate, die value of the matedals sullied to him by 
the ooBh»ctee is not to be takoi into account]: 
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(1) Srichand Agarwala v CIT, (1984) 148 ITR 34 (On). 

(2) Kalpnath Rai v CIT, (1985) 151 ITR 281 (Pat). 

(3) CIT V Ram Dayal Modi A Sons, (1985) 151 ITR 481 (Raj). 

(4) CIT V Sharma & Co., (1985) 153 ITR 605 (Raj). 

(5) CIT V Rameshwardas Nasinghdass & Co., (1985) 155 ITR 270 
(Raj). 

(6) Addl. CIT V Hernandos Dharajmal, (1985) 155 ITR 533 (Raj). 

(7) CIT vP.N. Mukherjee, (1986) 157 ITR 82 (Cal). 

(8) Kundan Lai & Sons v CIT, (1986) 157 ITR 651 (Del). 

(9) CIT V Azad Builders, (1986) 162 ITR 643 (Pat). 

(10) CIT V Azad Builders, (1986) 162 ITR 647 (Pat). 

(11) CIT V S.P. Viz Construction Co., (1987) 163 ITR 666 (Pat). 

(12) CIT V S.P. Viz Construction Co.. (1987) 163 ITk 668 (Pat). 

(13) CIT V Jaiswal Verma Construction Co., (1987) 164 ITR 561 
(Pat). 

(14) Bohi Construction Co. v CIT, (1987) 166 ITR 737 (Pat). 

(15) CIT V Mohanlal Kansal, (1985) Taxation 77(1)-4 (Punj). 

(16) CIT V S. P. Viz Construction Co., (1987) 168 ITR 250 (Pat). 

Also see, for respective facts and decision: 

(1) Addl. CIT V Som Dutta & Co., (1983) 35 CTR (Pat) 284. 

(2) CIT V Jaiswal Verma Construction Co., (1987) 164 ITR 561 
(Pat). 

Page 2918: section 145: 

After line 28 from top, add ,— 

“Other cases about rejection of accounts, G. P. rate, etc.—Reference 
may be made to the following cases about rejection of accounts, estimation 
of gross profit rate, etc.:— 

(1) Akhtari Begum & Sons v CIT, (1984) 145 ITR 295 (MP) [assessee 
deriving income from plying passenger buses- -Tribunal held justified in 
reducing net profit rate and adding luggage receipts separately]. 

(2) Mulji Udhavji v CIT, (1984) 145 ITR 575 (MP) [assessee carry¬ 
ing on business of selling iron hoops and bardam strips—^increase in gross 
profit rate was held justified in view of past history of the assessee]. 

(3) CIT V Kashiram Agrawalla, (1984) 147 ITR 797 (Pat) [sales tax 
liability held not deductible from gross turnover to arrive at gross profit]. 

(4) Motiram Pesumal v CIT, (1984) 149 ITR 786 (MP) [wholesalers 
in potato and onions—G.P. rate of 6% was held justified]. Also see, Moti¬ 
ram Pasumal v CIT, (1984) 145 ITR 734 (MP). 

(5) CIT V Varieties, (1985) 154 ITR 293 (Pat) [assessee maintained 
combined trading account for readymade garments and other doth as wdl 
—held, addition in relation to readymade gannents imrtion was pot justi¬ 
fied]. 

i (6) CIT V M.K. Bros., (1987) 163 ITR 249 (Guj) {purchases made 

' 0 .; V > 
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(7) C.P. Kuskalappa A Sons y CIT, (1987) 163 ITR 739 (Kara) 
ITribunal held not justified in u^olding the addition in regard to the lorry 
hire charges as there was no material in that regard]. 

(8) K. T. Saoji v CIT, (1987) 165 ITR 397 (Bom) [assessee dealing 
in medicinal products manufactured by different manufacturers—addition 
maintained by the Tribunal on the basis of 12% gross profit rate was held 
not justified]. 

(9) Ram Prakash v CIT, (1983) 15 Taxman 533 (All), special leave 
petition dismissed by the Supreme Court: (1984) 147 ITR (St.) 2 [gross 
profit rate as in last year was applied]. 

(10) CIT y Pareck Bros., (1987) 167 ITR 344 (Pat) [gross profit rate 
should be worked out on gross turnover excluding the amount of sales tax, 
as there is no element of profit on the amount of sales tax]. 

(11) Orchha Transport Co. v CIT, (1987) 167 ITR 561 (MP) [hold¬ 
ing that expenses claimed by the assessee against the luggage receipts, 
were covered by the expenses allowed against the passengers receipts]. 

(12) Dinanath Dubey y‘CIT, (1986) 57 CTR (MP) 233 [rate of 
earlier year was applied in the current year]. 

(13) Nauncit Food Industries v CST, (1982) 50 STC 380 (All) [non¬ 
production, at the time of survey, of cash book maintained, rejection of 
account books was upheld]. 

(14) CST y Shyam Lai A Co., (1984) Tax LR (NOC) 114 (All) [non¬ 
production of account books at the time of survey, held no ground for 
rejecting those books outright].”. 

Page 2919: section 145: 

In lines 3-4 of serial No. (8), after “130 ITR 421 (Del)”, “ ; Bhilai 
Motors y CIT, (1984) 41 CTR (MP) 125”. 

Page 2919: section 145: 

After serial No. (11), illustrating questions of fact, add ,— 

“(12) Whether the accounts should be accepted and what should be the 
extent of addition to be made are questions of fact [CIT v Anchor Pressing 
.Pr. Ltd., (1986) 160 ITR 597 (Del)]. Also see, Chmuihury Surja Ram 
Cotton Ginning and Pressing Factory v CIT, SLP (Civil) No. 9324 of 
1980: (1983) 143 ITR (St.) 39 (SC). 

(13) Whether to believe the statement of a particular person is a pure 
question of fact [Nisar Bros, v CIT, (1986) 162 ITR 677 (Raj)]. 

Also see, CIT v Jain Rice Mills, (1983) 15 Taxman 100 (Punj). 

These were held to be finding(s) of fact:— 

(1) The finding that the alleged approval memo issued to a person con¬ 
stituted supinressed sales is one of fact [Nisar Bros, v CIT, (1986) 162 
ITR 677 (Raj)]. 

(2) The finding that the proviso to section 145(1) was applicable 
because the value of certmn item was not shown in the account books is 
one of fact [Nisar Bros, v CIT, (1986) 162 ITR 677 (Raj)]. 
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(3) The findiqg that the distribution amongst the partners was a distii- 
bution of the assets of the firm on the date of dissolution and not a sale 
is one of fact [CIT v Ash^ Coal Coke Traders, (1987) 163 ITR 174 
(MP)3. 

(4) The finding that the excessive consumption was due to substantial 
damage to the plant is one of fact {CIT v Man Structurds Ltd,, (1987) 
164 ITR 99 (Raj)]. 

(5) The finding about applicability of a particular rate of net profit is 
one of fact [CIT v C.P. Honda, (1986) 57 CTR (All) 236]. 

(6) Finding about gross profit rate and that about extent of disallow¬ 
ance of expenses are findings of fact [Variety Hosiery Mills v CIT, (1984) 
39 CTR (Punj) 313], Also see, Ratardal Omprakash v CIT, (1984) 41 
CTR (Oii) 299. 

(7) The finding that the rejection of accounts was not possible is* one 
of fact [CIT V Electro (Jaipur) Pr. Ltd., (1986) 58 CTR (All) 205]. 

(8) The finding that &e assessee had not kq>t any record showing 
consumption of various components Which went into the manufacture of 
the finished product day by day is one of fact [Freewheels India Ltd. \ CIT, 
(1987) 167 ITR 877 (Del)].”. 

Pages 2919*2920: section 145: 

On the subject "These are questions of law’,*, reference may also be 
made to CIT v Saligram Preninath, (1984) 148 ITR 302 (Punj); Captain 
K. C. Saigal v CIT, (1987) 64 CTR (Del) 27. 


Page 2921: section 140: 

After line 20 from top, od^,— 

”No power of reopening u/s. 146 in respect of best judgment assess- 
Buent made on or after 1-10-1984.—The Taxation Laws (Amendment) Act, 
1984 (67 of 1984), has amended section 146 by inserting, in the opening 
portion of section 146, the words ‘before the 1st day of October, 1984* to 
qualify the subject-matter 'assessment*. 

As a result of the above amendment, the assessee’s right to make an 
application for cancellation of an ex parte best judgment assessment made 
under section 144, and the Income-tax Officer’s power to cancel such assess¬ 
ment on proper grounds, have been t^eri away in cases wh^e such assess¬ 
ment has been made on or after 1st October, 1984. This is h^oth^ retro¬ 
grade step compelling an assessee to prefer an appeal or to make ^ appU- 
qition for revision under section 264 even in cases where there has been 
good and sqfficient ground for non-appearance or non-compliance. This is 
contrary to one of the avowed olqects, namely, "these amendments are 
intended mainly to., .avoid inconvenience to taxpayers, reduce litigation 
as stated in the "Statement of Objects and Reasons” apg^ded to 
dm Taamtiott Uiws (Amen Bill* 1984. 


Here ii gpl^er iustauca ^ the undm^y death a very weU-latendOfmd 
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The scope and effect of the amendment made by this Act in section 146 
have been elaborated in the following portion of the dqiartmental drcular 
No. 394, dated 14th September, 1984, as under:— 

Withdrawal of the power of Irtcome-tax Officer to cancel ex parte assess¬ 
ment qnd make fresh assessment. —17.1 Section 144 of the Income-tax Act 
(smpowers the Income-tax Officer to make an ex parte best judgment assess- 
meut iu cases where the assessee fails to furnish the return of income 
pr to comply with the statutory notices issued by the Income-tax* Officer in 
the course of assessment proceedings. The ex parte assessment can be can¬ 
celled by the Income-tax Officer under section 146 of the Income-tax Act if 
the assessee is able to show that he was prevented by sufficient cause frchn 
making the return or he did not receive the statutory notices or did not have 
reasonable opportunity to comply wiffi, or was prevented by sufficient cause 
from complying with, such notices. 

17.2 The Amending Act has made an amendment in sub-section (1) 
of section 146 of the Income-tax Act to secure that the provisions of the 
said section shall apjdy only in cases where an assessee has been assessed 
under section 144 b^ore 1st October, 1984.*.”. 

Page 8922: aection 146: 

On the subject "No condonation,of delay in filing section 146(1) appli¬ 
cation is possible^’, reference may also be made to Har Narmn Textiles P. 
Ltd. v CIT, (1985) 22 Taxman 339 (All), relying on Smt. Sashila Devi 
v Ramanandan Prasad, AIR 1976 SC 177. 

Page 2928: section 146: 

At the en4 of die paragraph titled "Both remedies resorted to—disposal 
of one — effect, add ,— 

“However, in R.B. Shreenm Durgaprasad (Mining Firm) v CIT 
[(1987) 32 Taxman 592 (Bmn)], the Appellate Assistant Ckimmissioner 
confirmed the assessment onlm: in the quantum iq>peal. But, he allowed the 
assessee's appeal against order rejecting application under section 146. 
In furdier aj^als, the Tribunal noted that the order of the Income-tax 
Officer making a best judgment assessment merged in the ai^Uate order 
of the Appellate Assistant Conumssioner in die quantum appesd. Thmefore, 
the Tnhunal took the view diat the appellate order of the Appellate Assis- 
taut Co mmis sioner allowing asscssee's appeal with regard to application 
under section 146 was misconceived. It was held by die Higfi Court that in 
the circumstances of sucn a case, the doctrine of merger could not impede 
die graadng of justice to the assessee. What merged with the appellate 
authoriiy’s order in the quantum appeal was the Income-tax Officer’s order 
uuddng « best judgment assessment Ifthe drcuinstances were such that die 
aasessee was endded to succeed on his qiplieation undm setxicm 146 to 
olmve the hest judgment assessment sM askie ehd Ittvie an assessment made 
la dm oidinaiy . coune, diere was no imm the apffficadon under 
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section 146 should not have been allowed by the Tribunal, as was allowed 
by the Appellate Assistant Commissioner. Thus, the Tribunal was held not 
justified in rejecting the assessee’s application under section 146 to reopen 
the assessment.”. 


Page 2935: section 147: 

At the end of the paragraphs titled "Finality of assessments—reopening 
when possible”, add ,— 

“In CED V Smti Ila Das [(1981) 132 ITR 720 (Cal)], an appeal was 
pending wherein the question of valuation of certain properties was not the 
subject-matter. It was held that the mere fact that an appeal was pending 
with regard to other matters could not give jurisdiction to the au&orities 
concerned to reopen the assessment for valuing the properties. 

The observations: ‘Finality is a good thing but justice is better’ of Lord 
Atkin in Rash Behari Lai v King Emperor (AIR 1933 PC 208, 210] has 
been quoted in Krishna De^i Dalmia v ITO [(1981) 128 ITR 210, 213 
(Del)]. 

Effect of reopening an assessment.—Once an assessment is reopened, 
the original order of assessment ceases to be operative. The effect of re¬ 
opening an assessment is to vacate or set aside the original order of assess¬ 
ment and to substitute in its place the order made on reassessment [see, 
Dy. CCT V H. R. Sri Ramulu, (1977) Tax LR 1855 (SC); Saran Engi¬ 
neering Co. Ltd. V CIT, (1983) 143 ITR 765 (All); Sharda Trading Co. 
V CIT, (1984) 149 ITR 19, 23 (Del); CST v Durga Metal Works, (1984) 
Tax LR (N(X^) 16 (All); CIT v Rangnath Bangur: CIT v Purshottam 
Doss Bangur, (1984) 149 ITR 487 (Raj)]. 

On the subject, whether revisional power under section 263 can be exer¬ 
cised by the Commissioner after reopening an assessment or after passing 
of a reassessment order in pursuance of such reopening, reference may be 
made to discussion under the heading "Order under section 147, whether 
can be revised?”, at pages 4600-4601 of Vol. 5. 

In CIT v Rangnath Bangur: CIT v Purshottam Dass Bangur ((1984) 
149 ITR 487 (Raj)], it has been held that a deduction, which was not 
claimed at the time of the original assessment; can be claimed during the 
reassessment proceedings.”. 


Page 2936: section 147: 

After serial No. (1), giving the illustrative case where there was no escape¬ 
ment of income from tax, add ,— 

“(2) The assessment of the assessee^company was reopened und^ section 
147(a) for including considerable profits made by two concerns whidi 
would otherwise have been earned by the assessee-company. Those profits 
were already taxed in tiie hands of those two concerns. It was held that 
;anse tax had been imposed In the hands of those two concents on the 
Its; and the tax which was dhaigedble Irom dtose two (mtita» was either 
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the same or more and not less, there was no escapement of tax, and, hence, 
one of the essential ingredients of section 147(n) was not satisfied and that 
provision was not available for reopening the assessment {Essex Farms P. 
Ltd. V CIT, (1986) 157 ITR 241 (Del)].”. 

Page 2936: section 147: 

At the end of the paragraph titled "Section 147 takes in both, assessment 
as well as reassessment”, add ,— 

“Where no return has been filed prior to the issuance of a notice under 
section 148, such a notice can be said to have been issued with reference 
to clause (a) of section 147. In such a case, the provisions of section 
147(a) alone are attracted and not those of section 147(h) [Bhagyawanti 
Devi V CIT, (1987) 167 ITR 875 (Raj)].”. 

Page 2937: section 147: 

At the end of the page, add ,— 

“No reassessment proceedings against a statutory agent possible after 
assessment in the hands of the non-resident.—Where an assessment has 
already been made in the hands of the non-resident himself, ordinarily, 
there is no scope for initiation of reassessment proceeding under section 
147 against the statutory .agent of that non-resident [CIT v Alfred Herbert 
{India) Pr. Ltd., (1986) 159 ITR 583 (Cal)].”. 

Page 2942: section 147: 

After line 23 from top, add ,— 

“Pendency of a return in a dilBferent status is no bar to the initiation. 
—^The initiation of reassessment proceedings cannot be debarred by the 
pendency of a return furnished in a different status. Thus, initiation of re¬ 
assessment proceedings against an association of persons is not barred by 
the pendency of a return filed in the status of a firm [Sethi Wine Stores v 
CIT, (1985) 154 ITR 832 (MP)]. Similarly, the pendency of a return in 
the status of a HUF does not bar initiation of proceedings against an indivi¬ 
dual (see, CIT v K.L. Venugopal, (1986) 162 ITR 551 (Karn)].”. 

Page 2942: section 147: 

At the end of the paragraphs titled ‘*Even the pendency of a loss return 
dabars initiation”, add ,— 

“Pendency of a return showing income below taxable limit—^whether 
reopeiting pos8ible?~^The pendency of a valid return showing income 
bdow taxable limit was a bar, prior to the insertion of section 139(10) by 
the Taxation Laws (Amendment and Miscellaneous^ Provisions) Act, 1986 
(46 of 1986), with retrospective effect from 1st April, 1986, to the initia¬ 
tion of reassessment proceedings under s^tion 147 by issuance of a notice 
under section 148 [Sadshchandra Arya v ITO, (1984) 146 IIR 334 (MP);. 
Smish Agarwidv ITO, (1983) 14 Taxman 462 (MP)]. 
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As a result of the insiNtion of overriding provisions of section 139(10) 
by the said Act 46 of 1986, with retrospective effect from Ist April, 1986, 
initiation of reassessment proceedings under section 147 is possible even 
during the pendency of a valid return of income (not covered by the proviso 
to that section] showing the total income below the maximum amount 
which is not chargeable to tax. Because such a return is deemed, under that 
section, never to have been furnished. Still, the pendency of a return of 
income [riiowing the total income below die maximum amount which is not 
•chargeable to tax] covered by any of the clauses (a) to (/) of the proviso 
to that section 139(10) bars the initiation of reassessment proceedings. 

Pendmicy of 8ecti(m'263-proceedingu does nid bar reopening.—^Pro¬ 
ceedings under section 147 are distinct and s^arate from proceedings under 
section 263. Merely because proceedings under section 263 are initiated by 
issuing a notice in that behalf, the Income-tax Officer is not debarred from 
initiating proceedings under section 147 [Of. Trilok Chandra Seth (HUF) 
V CWT, (1987) 167 ITR 564 (AU)]. 

Even an asseesmmit under section 148(1) can be recqimied.—The power 
that can be «cercised under section 143(2) to correct die assessment made 
under section 143(1) does not «tclude die Income-tax Officer's power to 
reopen the assessment under section 147. If the ingredients of section 147 
are satined, it is open to the Income-tax Officer to exercise that power 
notiirithstanding the fact that there are odier remedies open to him under 
the Act. It cannot, therefore, be accepted that the reassessment under sec¬ 
tion 147 is vitiated because the Income-tax Officer failed to invoke his 
power to correct the assessment already completed under section 143(1) 
by issuing a notice under section 143(2) [H,S. Imam v CIT, (1987) 34 
Taxman 408, 411 (AP)].**. 

Page 2943: aecticm 147: 

In line 5 of the paragraph titled second initiation during die pendency 
of an earlier initiatiorh-whether valid?*', after “115 ITR 876 (All)”, add, 
—“; A. S. S. P. <& Co. v CIT, (1986) 27 Taxman 623 (Mad)”. 

After line 9 of that paragraph, add ,— 

“ffimilarly, udiere, after making a reassessment order in pursuance of the 
first notice, the Income-tax Officer has reason to believe ffiat there is any 
escapement of income, he can issue a fresh notice under section 148 so as 
to 1»ing sudi escaped income to charge to tax and in diat way he can make 
any number of reassessment orders [A. S. S. P. A Co. v CIT, (1986) 27 Tax-^ 
man 623 (Mad)]. 

In dm facts of C/r V Mazda Theatres Pvt. Ltd [(1986) 162 HR 442 
(B(»n)i it was held that die reassessment proceedings were concluded when 
^ setdement petition was finalised. Thereafter, it was not possible for 
the Ihcome-tax Officer to pass a reassessment order withdrawing the exces 
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sive depredation allowed in the original assessment without issuing a fresh 
notice under section 148. 

Also see, Continental Constructions v lAC, SLP (Civil) No. 9564 of 
1982: (1984) 147 ITR (St.) 5 (SC).”. 

Pages 2943-2944: section 147: 

At the end of the paragraphs titled "Order recording ‘no assessment in 
resp^t of a return^ whether amount to disposal of return by an assessment", 
add,—— 

“In CIT V Trustees of H. E. H. The Nizam's Second Supplemental Family 
Trust [(1985) 151 ITR 562 (AP)], the assessee filed a return of income 
along with an aj^lication for refund. The Income-tax Officer made a note 
in the file to the effect that no refund was allowable. It was held that the 
return filed by the assessee was a valid return and the Income-tax Officerit 
note amounted to an order terminating assessment proceedings. Thereafter^ 
the Income-tax Officer was justified in issuing notice under section 148. 

In Manaklal Porwal v CIT [(1985) 155 ITR 648 (Raj)], the order filing 
the proceedings was hdd amounting to an order of assessment. 

In CIT V M.P. Davis [(1986) 162 ITR* 251 (Kam)], the assessment 
proceedings were hdd to be terminated when the Ihcome-tax Officer drop¬ 
ped the proceeding by stating ‘NP’, which stands for *no proceeding*.”. 

Page 2944: section 147: 

Line 13 from top: The Suprmne Court in CIT v Sandvik Asia Ltd 
[(1984) 145 ITR 733 (SC)] has reversed the decision of the Bombay 
High Court in CIT v Sandvik Asia Ltd. [(1980) 122 ITR 988 (Bom)] and 
has directed to refer, inter alia, the question whether the Tribunal was right 
in holding that the mere noting of the Income-tax Officer on the covering 
letter filed along with the return stating that the proceedings were already 
dropped did not amount to an order terminating the reassessment pro- 
cee^gs. 

Page 2944: section 147: 

Lines 11 and 10 from the bottom: Observation on tax avoidance made 
in CIT V A. Raman A Co [(1968) 67 ITR 11 (SC)] has been disapproved 
in McDowell A Co. Ltd. v CTO [(1985) 154 ITR 148 (SC)] which has 
bMn relied on in Workmen v Associated Rubber Industry [(1986) 157 
ITR 77 (SC)]. 

Page 2946: section 147: 

Before the Central heading "Power to reopen under section 147(a)”, 
add,— 

^Departmental circularw—The following departmental circular is rele¬ 
vant to section 147.— 

*E§eGt of higher estimates of income for purposes of advance tax in 
fbuuudal year 1985-86 m assessments in relation to mrlier years—Ckiri- 
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fication regarding.^The Finance Act, 1985, has, with the objective of 
securing better tax compliance, rationalised the rates of personal income- 
tax. Fears have, however, been expressed that where a taxpayer declares, 
for purposes of payment of advance tax during the current financial year, 
substantially higher income than that assessed for any earlier year, the 
Income-tax Officer may suspect that income chargeable to tax for ffiat year 
has been under-assessed and, accordingly, re-open the assessment for that 
year. Fears have also been expressed that where the income declared for 
purposes of payment of advance tax during the current financial year is 
higher than the income declared in the return of income for an earlier year, 
the Income-tax Officer may start roving inquiries against the taxpayer in 
the pending assessment proceedings for that year. 

2. The circumstances in which an assessment can be re-opened under 
clause (a) or clause (b) of [sub-section (1) of] section 147 of the Income- 
tax Act have been clearly enunciated in a number of decisions of various 
High Courts and the Supreme Court. Income-tax Officers have, therefore, 
to follow these principles in re-opening the assessments for past years. In 
terms of the principles enunciated in these decisions, the mere declaration, 
for purposes of payment of advance tax, of a much higher income than that 
assessed for any earlier year, will not constitute a. valid ground for re¬ 
opening the assessment for any earlier year, or for starting roving inquiries 
against the taxpayer in any pending assessment proceeding. 

3. Clarification has also been sought on the question whether a tax¬ 
payer, who is found to have concealed his income for any earlier year 
can claim that siich income should not be assessed in that year on the 
ground that he had included such income in the estimate of advance tax 
furnished by him for the financial year 198S-86. Such a claim is clearly 
untenable. Income which relates to a particular assessment year can be 
assessed only in that year. Hence, a taxpayer will not be able to claim 
that any part of the higher income declared by him for purposes of payment 
of advance tax should be set off against the income found to have been 
concealed by him for any earlier year. In such cases, the advisable course 
for the taxpayer will be to, voluntarily and in good faith, make a full and 
true disclosure of his concealed income, prior to its detection by. the Income- 
tax Officer, and then make an application to the Commissioner of Income- 
tax for the reduction or waiver of penalty and interest under section 273A 
of the Income-tax Act ’ ICircular No. 423, dated 26-6-1985.]”. 

Pages 2946-2948: section 147(a): 

On the subject **Jurisdiction under section 147(o)—condhiofw for as- 
sumption of’, reference may also he made to Hafi Abdul Gaffar v ITO, 
(1985) 154 ITR 1 CMP); Siesta Steel Construction Pvt. Ltd.vK.K. 
Shikare, (1985) 154 ITR 547 (Bom); JR. L. Traders v Union of India, 
(1986) 1'58 TIR 824 (Dd), special leave petition dismissed by the Suprmne 
Comt: (1986) 156 ITR (St.) 199 (SC); Indian Oil Corporation V JTO, 
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(1986) 159 ITR 956 (^); Aditya Mills Ltd. v Union of India, (1985) 
156 ITR 113, 120 (Raj). 

Pages 2948.2960: section 147(a): 

On the subject "Reason to believ^\ reference may also be made to 
Lokendra Singh Rathore v WTO, (1985) 155 ITR 629 (MP). 

Pages 2951-2962: section 147(a): 

On the subject "Reasons must have a live link with the formation of the 
belief’, reference may also be made to Raunaq & Co. Pvt. Ltd. v ITO, 
(1986) 158 ITR 30 (Del). 

Page 2954: section 147(a): 

After serial No. (10), giving illustrative cases where formation of belief 
was held not proper, add ,— 

*‘(11) The assessee was the chief executive and a very influential person 
in a company, which paid large sums of money as commission to minor 
sons of the assessee. Such commission was disallowed in the hands of the 
company on the ground of extra-commercial considerations. V notice to 
re-open the assessment of the assessee on the ground that sui payments 
to the minor sons were benami income of the assessee. It was held, on facts, 
that the disallowance of the payment in the company’s assessment could 
not by itself be the basis for forming the requisite belief that the assessee 
was the real recipient of the amounts [ITO v inatulilal C. enka, (1984) 
148 ITR 26 (Cal)].”. 

Page 2954: section 147(a): 

On the subject "Validity of jurisdiction for initiation has to be consi-^ 
dered with reference to the material available at the time of initiation", 
reference may also be made to Chunnilal Surajmed v CIT, (1986) 160 ITR 
141 (Pat) [holding that materials or events becoming available long after 
initiation cannot sustain the initiation of proceedings]. 

Pages 2955-2956: section 147(a): 

On the subject "When ITO’s affidavit does not set out any material as 
to formation of requisite belief—effect of’, reference may also be made to 
S.P. Divekar & A.P. Divekar v CIT, (1986) 157 ITR 629 (Bom); Siesta 
Steel Construction Pvt. Ltd. v K.K. Shikare, (1985) 154 ITR 547 (Bom). 

Page 2957: section 147(a): 

At the end of the paragraph titled "No reopening possible on the basis 
of mere suspicion", add ,— 

“This is so because the ‘reason to believe* is not the same thing as 
‘reason to suspect’ [In^Uan OU Corporation v ITO, (1986) 159 ITR 956, 
970 (SC)]. Thus, mere suspicion cannot be made the basis for issuance of 
a reassessment notice [C/7 v Ram Ltd Manohar Lai, (1986) 158 ITR 9, 
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11 (Del); Usha Sales (Pvt.) Ltd. v State of Bihar, (1985) Tax LR 2852 
(Pat)].”. 

Page 2957: section 147(a): 

At the end of the paragraph titled "For any assessment yeaf*, add ,— 
“Clause (a) of section 147 has used the expressions ‘for that year’ and 
‘any year*. These expressions have been used with reference to the failure 
on the part of the assessee to file the return, or make full and true dis¬ 
closure of material facts, for a specific year. The specific year or the relevant 
year is the one in which the disputed income is chargeable to tax in 
accordance with law but has escaped assessment. These expressions do not 
mean ‘some year' [Addl. CIT v Hawtat Rat Raj Pal, (1987) 167 ITR 794, 
802 (All)].”. 

Pages 2957-2958: section 147(a): 

On the subject "What facts are material for the purpose of the assess¬ 
ment", reference may also be made to Indian Oil Corporation v ITO, 
(1986) 159 ITR 956 (SC); A.R. Adaikappa Chettiar v CIT, (1983) 143 
ITR 431 (M^A)\ T.M. Kousali V ITO, (1985) 155 ITR 739 (Karn); 
Indo-Aden Salt Mfg. & Trading Co. P. Ltd. v CIT, (1986) 159 ITR 624, 
627 (SC); Mukhtiar Singh Sandhu v ITO. (1986) 160 ITR 526 (Punj); 
Gwalior Rayon Silk Mfg. (Wvg.) Co. Ltd. v I AC, (1984) 150 ITR 12 
(Bom). 

Pages 2960-2961: section 147(a): 

On the subject "Duty of the assessee to disclose material facts", reference 
may also be made to— 

(1) Biswanath Pasari v ITO. (1985) 154 ITU 419 (Cal) [mere dis¬ 
closure of certain alleged facts will not ipso facto absolve the responsibility 
of the assessee to disclose fully and truly primary and material facts]. 

(2) Aditya Mills Ltd. v Union of India, (1985) 156 ITR 113 (Raj). 

(3) Indo-Aden Salt Mfg. & Trading Co. P. Ltd. v CIT, (1986) 159 
ITR 624 (SC) [obligation of the assessee is to disclose only primary facts 
and not inferential facts]. 

(4) Indian Oil Corporation v ITO. (1986) 159 ITR 956 (SC). 

Pages 2962«2963: section 147(a): 

On the subject "Assessee under no obligation to suggest possible infer¬ 
ences", reference may also be made to Indian Oil Corporation v ITO, 
(1986) 159 ITR 956 (SC). 

Page 2964: section 147(a): 

At dte end of the paragraph titled "No omission if the facts are known", 

“But die making of an assessment knowing die fact that the assessee 
had failed to produce the relevimt books of account does not operate 
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a bat to iiiitiatii>& of reasaessmeiit proceediogs if the requisite conditions in 
that regard are latlsfled [Trustees and Executors of the Late Shti Shamji 
Kheta v ITO, (1984) 148 ITR 219 (Bom)]/’. 

Pages 2966-2966: 8ScU<ni 147(a): 

At tile end of the paragraphs titled ‘"Deficiency in ntakmg enquiries does 
not justify actior^*, add,-^ 

“Bven if there was any oversight or mistake or inadventence in making 
the original assessment, it does not empower the Income-tax Officer to re¬ 
open the assessment under section 147(a) [Addl. CIT v Ganeshiial Lid 
Chand, (1985) 154 ITR 274, 276 (Raj)]. Also see, CWT v Shivram 
Singh, (1987) 163 ITR 773 (Pat). 

Similarly, if the assessee has disclosed primary facts relating to trans¬ 
actions, it was for the Income-tax Officer to make the necessary enquiries 
and draw proper inferences as to whether the income returned is correct 
or not. It would be the plain duty of the Income-tax Officer to make an- 
enquiry and if he did not make an enquiry, it is a case of oversi^t and 
it could not be said that income chargeable to tax had escaped assessment by 
reason of the omission or failure on the part of the assessee to disclose fully 
and truly all material facts. Reassessment under the provisions of section 
147(a) of the Income-tax Act, 1961, would not be valid in such a case 
ICIT V Kalappa, (1987) 167 ITR 22 (Kam)].”. 

Pages 2967-2968: section 147(a): 

At the end of the paragraph titled “Scope of Explanation 2 to section 
147”, add,— 

“The fact that tiie Inpome-tax Officer could have found out the correct 
position by further probing the matter does not exonerate the assessee from 
the duty to make a full and true disclosure of the material facts. Explaruh 
tion 2 to section 147 mdces the position abundantly (dear [Indo-Adm Salt 
Mfg. & Trading Co. P. Ltd. v CIT, (1986) 159 ITR 624, 628 (SC)].”. 

Page 2968: section 147(a): 

At the end of the paragrajtiis titled “Omission or non-disclosure must be 
deliberate^’, add ,— 

“Omission or failure to disclose fully or truly a material fact postulates 
the knowledge of the said fact at the relevant time and a perscm cannot be 
held guilty of omission or failure to disclose a fact of which he had no 
knowledge [Sampat Ram Budhmal Dugar v CWT, (1987) 164 ITR 178, 
191 (Raj)]. 

At the same time, in respect of the failure to disclose, the amissi(m to 
disclose may be deliberate or inadvertent. That is immaterial. But if there 
is omission to disclose material fach, then, subject to the other conditions, 
jurisdiction to re(}pen is attracted [IndoAden Salt Mfg. d Trading Co. P, 
Ltd. V err, (1986) 159 HR 624, 628 (SC)].”. 
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Pagea 2969-2970: section 147(a): 

On the subject "Mere change of opinion not enoug/f*, r^erence may also 
be made to Siesta Steel Construction Pvt. Ltd. v KX. Shikare, (1985) 154 
ITR 547 (Bo^); Sunrolling Mills P. Ltd. v ITO, (1986) 160 TTR 412 
(Cal). 

Page 2972: section 147(a): 

After serial No. (10), giving illustrative cases where, on facts, it was 
held that there was a mere change of opinion in initiating proceedings 
under section 147(a), add ,— 

“(11) Issuance of a reassessment notice on die ground that the applica¬ 
tion of a different method of computation would result in hi^er income 
has been held on the basis of mere change of opinion [T.A. George v 
Ag.lTO, (1985) 153 ITR 721 (Ker)]. 

(12) Relief under section 80J was granted in the original assessment on 
the basis of all particulars furnished and various statements filed by the 
assessee. Assessment leopened on the ground that relief under section 80J 
was wrongly allowed. It was, on facts, held that the issue of notice was 
on mere change of opinion [Siesta Steel Construction Pvt. Ltd. v K. K. 
Shikare, (1985) 154 ITR 547 (Bom)]. 

(13) Reopening the assessment on the ground that the driage of ground¬ 
nuts accepted in the original assessment was excessive, was held to be on 
mere change of opinion [Vijayalakshmi Oil Industries v ITO, (1985) 155 
ITR 748 (Kam)]. 

(14) Original assessment was completed without including one-fifth share 
to which the assessee would have been entitled in the deceased’s estate 
which was under administration after accepting the claim made in that be¬ 
half. Issuance of reassessment notice for including such share was held on 
the basis of a mere change of opinion [Miheer Hemant Mafatlal v ITO,. 
(1986) 159 ITR 515 (Bom)]. 

(15) The share income from a firm was assessed as income belonging 
to the HUF of the karta who was a partner representing the family. Share 
income of minors of the karta admitted to the benefits of the partnership 
were assessed separately in the hands of minors. Reopening oi assessment 
of the karta, in his individual capacity, for including share income of the 
minors was held on the basis of mere change of c^iniem {C/7 v N. Rama- 
krishnan, (1986) 160 ITR 625 (Mad)]. 

Also see, Hafee Mohamed Ibrahim v GTO, (1983) 143 ITR 333 (Kam); 
Palco Lining Co. v STO, (1984) Tax LR 2852 (AU).”. 

Bare 297S: aectitm 147(a): 

After 8«ial No. 8, giving the Ulustradve cases where the decision of the 
Supreme Court m Lakhmani Mewal Dan's case 1(1976) 103 ITR 437 (£K^)] 
hw been followed/applied in the context of reassessment noti^ in connec¬ 
tion with once already smutinised cash credits, etc., add ,— 

“9. CIT V Bhagwan Ltd [(1983) 144 ITR 699 (Cal)]: Oilginat 
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assessment was completed without malcing any addition on 
account of hundi loans. Reassessment proceedings were started 
on the ground that loans were bogus. Held, that at the time of 
reopening the assessment, there was no materials on record for 
formation of the requisite belief. Also see, CIT v Dwarka 
Prosad Bozm, (1987) 32 Taiunan 249 (Cal). 

10. Shiv Lai Kanhaiya Lai v CIT [(1986) 162 ITR 548 (Pun))]: 
Original assessment was completed aftm: considering and ao 
c^ting the coniSimatory letters from loan creditors. Reopening 
of the assessment on the ground that the creditors indulged in 
havala business was held not justified as there was no non¬ 
disclosure. 

Also see, Addl. CIT v Ganeshilal Lai Chand, (1985) 154 ITR 274 
(Raj); Raumq & Co. Pvt. Ltd. v ITO, (1986) 158 ITR 30 (Del).”. 

Page 2976: section 147(a): 

After line 4 from top, add ,— 

“The Madnani’s case [(1979) 118 ITR 1 (SC)] has also been applied 
in Basanta Ram Kedarnath v ITO [(1987) 165 FIR 111 (Cal)], where 
it has been held that the assesses having produced in the course of original 
■assessment proceedings the details of the Imndi loans as also the entries in 
the books of account supporting the same, it was for the Income-tax Offi¬ 
cer in those proceedings to determine whether the loans were genuine or 
not. Iifitiation of reassessment proceedings was not justified.” 

Page 2977: section 147(a): 

In line 13 from bottom, after “Taxation 57(1)-14 (Punj)”, add, - 

“ ; CIT V Bihar Cotton Mills Ltd., (1986) 160 ITR 275 (Pat); Addl. CIT. 
V Hasmat Rai Raj Pal, (1987) 167 ITR 794 (All)” [holding that if die 
disclosure was knowingly false, the Income-tax Officer can well invoke his 
powers under section 147(a)]. 

Pages 2977-2978: section 147(a); 

On the subject “O/uis” in case the provisions of section 147(a) are 
invoked, reference may also be made to— 

(1) CIT V Pyarchand Keshrimal Porwal {HUF), (1987) 167 ITR 272 
(Bom) [the revenue must establish, for the purposes of a valid reopening 
under section 147(a) of an assessment, that the assessee had failed to fuUy 
and truly disclose all material facts relevant to the assessment]. Also see, 
Basanta Ram Kedarnath v ITO, (1987) 165 ITR 777 (C^l). 

Pages 2978-2979: section 147(a): 

Lines 19-20 of the paragraphs titled 'Income of wife or minor child 
includible in the income under section 64— non-disclosure, whether of a 
material fact?'’: The decision in Radheskyam LatUa v ITO [(1971) 82 
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ITR 247 (Cal)] has, in effect, been i^Bnaed by the Supreme Court in 
/TO V Ra^eshyam Ladia [(1987) 166 ITR 134 (SC)]. 

In C/7 V Lt. Oenered Umrao Singh {(1983) 142 ITR 2S3 (Raj)], it has 
been held that in view of the finding of the Tribunal that the house property 
belonged to the wife, the assessee-husband was under no obligation to dis¬ 
close income from sudi property in his return. 

In the absmice of a provision similar to section 64, it cannot be said that 
reassessment proceedings, can be initiated for including income of the 
minors from certain properties on the ground that such properties were 
transferred to the minors by die assessee-individual [P. 7. Chermana v 
Ag.ITO, (1984) 147 ITR 688 (Kam)], 

Page 2980: section 147(a): 

On die subject ^'Fishing or roving enquiry not pernUssible", reference 
may also be made to Siesta Steel Construction Pvt. Ltd. v K. K. Shikare, 
(1985) 154 ITR 547 (Bom); Chunnilal Surajmal v C/7, (1986) 160 ITR 
141 (Pat). 

Pages 2981-2982: section 147(a): 

On the subject “No reassessment proceedings u/s. 147(a) possible on 
the bads of a subsequent valuation report*, reference may also be made in' 
Mali Abdul Gaffar v ITO, (1985) 154 ITR 1 (MP); CWT v Smt. Gulnar 
Marfatia, (1986) 159 ITR 311 (Raj); Smt. Tarawati Debt Aganval v ITO, 
(1986) 162 riR 606 (Cal); CWT v Raghunandan Saran Ashok Saran, 
(1987) 60 CIR (Dd) 175. 

Page 2992r section 147(a): 

After serial No. (43), giving the illustrative cases where there was no> 
omission to disclose material facts so as to attract section 147(a), add ,— 

‘*(44) In case of an assessee not obliged to file voluntary return, there 
arises no question of invoking section 147(a) [Modi Charitable Fund Society 
v JTO, (1983) 142 ITR 818 (All)]. 

(45) Method of valuation adopted by the assessee was disclosed to the 
income-tax authorities and the same was accepted by them. Reassessment 
proceedings on the ground that such method was erroneous were held not 
valid [Aryodaya Spng. «fe Wvg. Co. Ltd. v ITO, (1983) 144 ITR 817 
(Guj); Sarangpur Cotton Mfg. Co. Ltd. v ITO, (1983) 144 ITR 835 
(Guj); Commercial Ahmedabad Mills Co. Ltd. v ITO, (1983) 144 ITR 
839 (Guj)]. 

(46) Assessee’s claim for relief under section 80-1 and also for higher 
de^opment rebate made on the basis of several judicial decisions was 
accepted in the course of original assessment proceedings. Reassessment 
nodee on the ground that such claim was erroneously accepted was held not 
V8lid as their was no failure to disclose fully and truly all material facts 
[ChemUtals A Fibres India Ltd. v M.K.N. PUlai, (1984) 146 ITR 280 
(Bom)]. 
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(47) Development rebate was granted on the basis of information given 
by the assessee about the installation of the factory as well as the manu¬ 
facture of pipes which had remained in stock. Reassessment notice in order 
to withdraw develoinnent rebate so granted was held not justified [V. Rama-’ 
krishna A Sons Ltd. v CIT, (1984) 149 ITR 554 (Mad)]. 

(48) Original assessment was reopened on the ground that the assessee 
did not disclose that the yarn purchased by it was imported polyester 
filament yarn or grey or dyed or twisted or sized. It was held that these 
were not primary facts relevant to the assessment. Therefore, their nonnlis- 
closure could not make the disclosure of material facts anything less dian 
full and true disclosure [Gwdior Rayon SUk Mfg. iWvg.) Co. Ltd. v lAC, 
(1984) 150 ITR 12 (Bom)]. 

(49) The facts about the borrowing of the funds by the assessee from 
a closely-held company as also the availability of accumulated profits in 
the hands of that company were made known to the Income-tax Ofihcer 
at the time of original assessment. Amoimt of borrowing was not treated 
as deemed dividend in the original assessment. Reassessment proceedings 
for treating such borrowing as deemed dividend were held not justified [CIT 
V P.S.S. Somasundaram Chettiar, (1985) 151 ITR 737 (Mad)]. 

(50) Details regarding the transaction in question having already dis¬ 
closed at the time of the original assessment, the reassessment proceeding 
to apply section 52(2) were held not justified [Century Spng. & Mfg. Co. 
Ltd. V ITO, (1985) 153 ITR 209 (Bom)]. 

(51) The facts about period of construction and cost of construction 
were disclosed to the Income-tax Ofiicer. The Income-tax OfiBcer made 
estimated addition on that account in the assessment for a subsequent assess¬ 
ment year. The Tribunal deleted addition for that year. Reopening of assess¬ 
ment of earlier assessment year for bringing such estimated income to 
charge to lax in that year was held not justified as there was no non-dis¬ 
closure on the part of the assessee [Tolaram Gangaram v ITO, (1985) 155 
ITR 55 (Guj)]. 

(52) Inspite of the fact that the information about search of the 
assesese’s premises and seizure of gold bars and currency was available with 
the Income-tax Officer at the time of the original assessment, the Income- 
tax Officer completed the assessment without making any enquiries in that 
regard and without making any addition on that count. Reopening of the 
assessment for making addition on that count was held not justified as the 
primary fact about seizure was known to the Income-tax Officer [CIT v 
Mangilal Dhanraj, (1985) 155 ITR 71 (Bom)]. 

(53) Original assessment, during the course whereof details regarding 
additions and alterations made to the buildings owned by the assessee and 
expenses incurred by the assessee on that account were furnished, was 
completed after accepting the additional cost of construction shown by the 
assessee. Reopening of the assessment for maldng addition in that regard 
was held not justified as there was no failure on the part of the assessee to 
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disclose fully and truly the material facts [Dinkarrai Amntrai Mankad v 
ITO, (1985) 155 ITR 406 (Guj)]. 

(54) Failure to disclose the fact that the assessee’s claim for hi^er 
compensation under the Land Acquisition Act, 1894, in the civil court was 
pending when the return was filed and the original assessment was com¬ 
pleted, has been held not amounting to failure to disclose material facts 
necessary for the assessment so as to justify action under .section 147(a) 
IT.M, Kousali v ITO, (1985) 155 ITR 739 (Kam)]. 

(55) The assessee cannot be found guilty of non-disclosure of a fact 
which is disclosed in the balance sheet filed along with the return on the 
basis of which the original assessment was completed [CIT v Corporation 
Bank Ltd., (1986) 157 ITR 409 (Karn)]. 

(56) Where there is no evidence to show that the primary facts about 
loan creditors disclosed by the assessee in the course of the original assess¬ 
ment proceedings were untrue, the reassessment proceedings could not be 
held to be valid [CIT v Ram Lai Manohar Lai, (1986) 158 ITR 9 (Dei)]. 

(57) Where the method of accounting adopted by the assessee was dis¬ 
closed to the Income-tax Officer and the same was accepted in the original 
assessment, subsequent reassessment notice objecting to such method of 
accounting is not valid [Coca-Cola Export Corporation v ITO, (1986) 158 
ITR 439 (Del), special leave petition granted by the Supreme Court: 
(1985) 152 ITR (St.) 226 (SC)]. 

(58) 40% of the common administration expenses incurred by a London 
company on behalf of the assessee and other companies was allowed in the 
original assessment of the assessee-company. Auditor’s certificate for a 
subsequent year that allowability of 10% of such expenses being reason¬ 
able was held not a valid ground for reopening the assessment for earlier 
assessment year on the basis of failure of disclosure by the assessee [Indian 
Oil Corporation v ITO, (1986) 159 ITR 956 (SC)]. 

(59) In respect 6f interest accruing to the assessee on a date after the 
completion of the original assessment, the assessee could not be held guilty 
of non-disclosure [Mukhtiar Singh Sandhu v ITO, (1986) 160 ITR 526 
(Punj)]. 

(60) Initiation of reassessment proceedings on the ground that the 
income of two firms belonged to the assessee-HUF was held not justified as 
there was no evidence of failure to disclose material facts necessary for 
assessment [Prahlad Maliram v CIT, (1987) 166 ITR 149 (Raj)]. 

Also see, CIT v Pandey Narsingh Sahay, (1984) 38 CTR (Pat) 126. 

In the facts of the following cases, the action under section 147(a) or 
similar provision was held not justified:— 

(1) Smt. Prabha Rajya Lakshmi v WTO, (1983) 144 ITR 180 (MP) 
(where the reopening was done on the ground that the proper or correct 
valuation of a particular asset was not shown in the originai return]. Also 
see, Lokendra Singh Rathore v WTO, (1985) 153 ITR 466 (MP); NuM 
Seville Wadia v WTO, (1985) 154 ITR 447 (MP). 
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(2) Saroi Devi v WTO, (1984) 148 ITR 452 (Raj) (where higher 
valuation of a particular asset was shown in a subsequent year, as the same 
does not lead to a presumption that the valuation given in the earlier year 
was untrue]. 

(3) B. V, Venkatesam ChettyvCIT, (1985) 154 ITR 217 (AP) [where 
the dividend was declared during the financial year but received by the 
assessee, following cash system, after the end of the financial year]. 

(4) Sharad L. Patel v ITO, (1986) 159 ITR 791 (Bom) [where the 
interest on the amount advanced by the minor son to his father, who was 
an assessee, was already assessed in the hands of the minor son and the 
father-assessee did not disclose interest on investment of such loan in a 
private company]. 

(5) CIT y Shri Ram Kishan, (1985) 44 CTR (Del) 374 [where the 
original assessment was completed on the basis of a particular market value 
—reassessment proceedings for upsetting such price held not justified]. 

Pages 2995-2996: section 147(a): 

At the end of serial No. (20), giving the illustrative cases where non¬ 
disclosure of material facts was found to exist so as to justify action under 
section 147(a), add ,— 

"(21) Original assessment made even though the assessee did not pro¬ 
duce books of account. Initiation of reassessment proceedings was held not 
barred by such assessment as the assessee failed to make the full and true 
disclosure [Trustees and Executors to the Late Shri Shamji Kheta v ITO, 
(1984) 148 ITR 219 (Bom)]. 

(22) The assessee’s statement about cost of improvements of the build¬ 
ings made in the course of original assessment proceedings was found to 
be not true and, therefore, reopening of the assessment was held justified 
[A. Shanmugham Chetty v CIT, (1985) 154 ITR 331 (Mad)]. 

(23) Reopening of the assessment on the basis of the subsequent dis¬ 
covery and objective .belief of the Income-tax Officer that in the original 
assessment income had escaped assessment for non-disclosure of genuine 
facts was held justified [Biswanath Pasari v ITO, (1985) 154 ITR 519 
(Cal)]. 

(24) In the original assessment, deduction for commission alleged to be 
paid was allowed even though name of the agent and the details of services 
rendered by him were not furnished. Subsequently, it was discovered that 
the alleged agent had not rendered any services. Reassessment proceedings 
were held justified [Aditya Mills Ltd. v Union of India, (1985) 156 ITR 
113 (Raj)]. 

(25) Reopening of assessment was held justified as there was failure 
to disclose material facts necessary for the assessment and duplicate set of 
books was discovered [Manilal Raghavji Kothari v CIT, (1985) 156 ITR 
661 (Pat)]. 
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(26) Assessee did not disclose certain income vrbkh was found belon^uiig 
to him. Initiation of reassessment proceedings under section 147(a) was- 
held justified [Sohan Singh v C/7, (1986) 158 ITR 174 (IM)]. 

(27) Reassessment proceedings initiated as the ceiling fixed by the 
Government for remittances to be made by the assessee was not disdci^ at 
the time of original assessment. Action was upheld [Coca-Cola Export 
Corporation v ITO, (1986) 158 ITR 439 (Del)]. 

(28) In the original assessment, depreciation, was allowed on die basis 
that salt works consisted only of masonry work. There was no disclosure 
by the assessee as to what portion of salt works was earth work and what 
portion masonry work. No depreciation was allowable on the portion of 
earth work. Depreciation was allowable only on masonry work. It wt^ held, 
on facts, that there was non-disclosure of material fact by the assessee so 
as to justify action under section 147(a) for reopening the assessment 
[Indo-Aden Salt Mfg. & Trading Co. P. Ltd. v CIT, (1986) 159 ITR 624 
(SC)]. 

(29) The original assessment was completed after accepting the assessee’s 
claim for exemption in respect of house property income under section 
23(3)(a). Later, it was found that the condition for availing that exemp¬ 
tion was not fulfilled. It was held, on facts, that the reopening of assessment 
for withdrawing the exemption was justified [Shikharchand Jain v C/7, 
(1986) 160 ITR 564 (MP)]. 

(30) The assessee took a loan from a company and claimed deduction 
in respect of interest paid thereon. It was not disclosed to die Income-tax 
Officer whether the company was a closely-held one or not and whether that 
company had any accumulated profits or not. Reassessment proceedings for 
treating such loan as falling within the net of deemed dividend as defined 
in section 2(6A)(e) of the 1922 Act were held justified [CIT \ A.I. 
Rahimtulla, (1986) 160 ITR 784 (Bom)]. 

(31) Initiation of reassessment proceedings under section 147(a) on 
discovery of suppressed books of account was upheld [BUihamber Nath Rant 
Samp V C/7, (1987) 163 ITR 87 (Del)]. 

(32) Cost of construction estimated in the original assessment on die 
basis of construction of ground and first floors. Reopening on discovery oi 
the fact of construction of second floor was upheld [C/7 v P. R. L. S. Abu- 
backer, (1987) 163 ITR 348 (Mad)]. 

(33) The assessee did not disclose the fact of sale of certain shares in 
the course of the original assessment proceedings. Reopening of assessment 
on coming to know the fact of sale of shares for bringing to tax capital 
gains arising tiierefrom was held justified [Mrs. Leela Nath v C/7, (1987) 
164 ITR 216 (Cal)]. 

(34) Original assessment was completed taxing the assessee-company aa 
a widely-held company as claimed by the assessee. Reassesmient proceeding 
were started on the basis of certain documents sdzed in the course of a 
•aaich conducted at the assessee’s premises indicating to the inference diat 
the assessee wi» not a widely-held company. The action was upheld [Orim- 
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Ud Carpet Manufacturers (India) Ltd. v ITO, (1987) 31 Taxman 80 
(Pimj)]. 

Also see, R.B. Seth Ram Rattan v CIT, (1985) 156 ITR 612 (Del); 
Mysore Bangle Works v CIT, (1986) 157 ITR 411 (Kam). 

On the question of validity or otherwise of the initiation of proceedings 
under section 147, reference may also be made to— 

(1) Ganga Prasad Budhia v CIT, (1983) 143 ITR 75 (All) [for adop¬ 
ting a different bona fide annual value than that adopted in the original 
assessment]. 

Page 3000: section 147(a): 

After line 21 from top, add ,— 

**Wliich High Court is competent to entertain a writ?—The High Court 
within whose jurisdiction a part of the cause of action arose is competent 
to entertain the writ and grant relief to the assesses [Modi Charitable Fund 
Society v ITO, (1983) 142 ITR 818 (All)].”. 

Page 3000: section 147(a): 

At the end of the paragraph titled ^‘Existence of even one of the reasons 
taken is sufficient to sustain valid initiation”, add ,— 

“If a notice is issued on more than one ground, and one of the grounds 
is sufficient to uphold the validity of the notice, then even if the other 
grounds are not sustainable, it will not make the notice bad [Jameson &. 
Magrudar Co. Pr. Ltd. v ITO, (1987) 167 ITR 77, 82 (Cal)],”. 

Pages 3001-3002: section 147(a): 

At the end of the paragraphs titled “High Court, when may issue a wrif\ 
add ,— 

“In Raunaq & Co. Pvt. Ltd. v ITO {(1986) 158 ITR 30 (Del)], it has 
been held that the High Court, in exercise of its jurisdiction under Article 
226 of the Constitution, has power to quash a notice under section 148 if 
the conditions precedent for issuance of such notice do not exist. Also see, 
Abdul Qadar Adam v WTO, (1987) 62 CTR (Kam) 1. 

Where there exist disputed facts, the High Court, in exercise of his writ 
jurisdiction, would, ordinarily, not decide the question whether the forma¬ 
tion of the belief has nexus with the material on record [R. L. Traders v 
Union of India, (1986) 158 ITR 824 (Del), special leave petition dis¬ 
missed by the Supreme Court: (1985) 156 ITR (St.) 159 (SC)].”. 

Pages 3002-3004: section 147(a): 

On the subject “Alternative remedy no bar to the issue of a wrif’, rrfer- 
ence may also be made to Bhim Singh v ITO, (1983) 143 ITR 620 (Punj); 
Mukhtiar Singh Sandhu v ITO, (1986) 160 ITR 526, 529 (Punj). 

Page 8004: sectiim 147(a): 

On the subject “AltemaUve remedy, if a bar to writ proceedings^*, refer- 
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«nce may ilso be. made to Coca-^ola Export Corporation v ITO, (1986) 
158 ITR 439 (Del). 

Pages 3004-3005: section 147(a): 

On the subject "Delay in making application", reference may also be made 
to Coca-Cola Export Corporation v ITO, (1986) 158 ITR 439 (Del); 
T. A. George v Ag. ITO, (1985) 153 ITR 721 (Ker). 

Page 3005: section 147(a): 

At the end of the paragraph titled "Which officer is required to depose 
before the CourC, add ,— 

“In the facts of Ratanlal Mohta <6 Sons v ITO [(1984) 148 ITR 246 
(Cal)], the afBdavit filed by the successor Income-tax OfBcer, as the original 
Income-tax Officer already retired, was taken into consideration because 
the statements in the affidavit corresponded with the reasons as disclosed 
from the records.”. 

Page 3006: section 147(a): 

The five lines of the paragraph titled “147(a) proceedings possible even 
if -order is found to be invalid", may be deleted. 

Pages 3008-3011: section 147(a): 

On the subject "Reassessment not confined to only those items in respect 
of which there is initiation of proceedings", reference may also be made to— 

(1) CIT V B. Nagi Reddi, (1983) 144 ITR 62 (Mad) [In a reassessment 
in pursuance of reopening under section 147(a) within four years, it^s 
falling under section 147(b) can also be included even though the period 
for reopening under section 147(b) had already expired]. 

(2) CIT V Nemidas Vishanifi & Co., (1984) 145 ITR 423 (AP) [In a 
reassessment in pursuance of a reopening under section 147(a) even 
beyond four years, items falling under section 147(b) can be included]. 

Page 3010: section 147(a): 

At the end of line 4 from top, add, — “Also see, CIT v Nirlon Synthetics 
and Fibres Ltd., SUP (Civil) Nos. 147-149 of 1981: (1984) 147 ITR 
(St.) 2 (SC).”. 

Page 3011: section 147(a): 

After line 26 from top, add ,— 

“But where the disallowance has a nexus with the items of income 
brought to charge to tax in reassessment, ihe disallowance may be questioned 
in tbe course of reassessment proceedings [Cbettinod Corporation Pr. Ltd. 

V CIT, (1984) 147 ITR 57 (Mad)]. 

In CIT V Rangnath Bangur; CIT v Purshottam Doss Bangur [(1984) 149 
ITR 487 (Raj)], it has been held that a deduction not at all claimed in 
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the original assessment cmi be claimed in the course of reassessment pro¬ 
ceedings. 

This is so because the assessee has got a right to raise all the legitimate 
contentions in the reassessment proceedings, wMch he could have raised in 
the original assessment proceedings [M. R. Thammaiah v Ag. ITO, (1984) 
150 ITR 403, 407-8 (Kam)]. 

But, according to the Madhya Pradesh High Court, in Dr. Ravishanker 
Tflpa V C/r [(1987) 165 ITR e'l (MP)], a matter not agitated in the 
original assessment proceedings cannot be agitated in reassessment proceed¬ 
ings. In |hat case, the Tribunal was held justified in holding that it was not 
open to me assessee to agitate in reassessment proceedings under section 
147(fl) that his share income from the firm was the income of the joint 
family and was wrongly included in his individual income in the original 
assessment. 

In State Bank of Hyderabad v CIT [(1987) 34 Taxman 515, 521 (AP)], 
the principles have been summarised as under:— 

(/) Once an assessment is reopened under section 147, the entire 
assessment proceedings are at large. It is open to the tax autho¬ 
rities to reconsider in such reassessment all items of escape¬ 
ment of income without limitation; at the same time it is open 
to the assessee to put forward claim for deduction of any ex¬ 
penditure which was inadvertently omitted in the original 
assessment proceedings. Likewise, the assessee can also put 
forward claim for non-taxability of items of receipt which was 
not put forward in the original assessment. 

(//) In any event, the income for purposes of reassessment cannot 
be reduced beyond the income originally assessed, as basically 
the assessment is reopened on account of escapement of income 
and by allowing an assessee to claim deductions it is not per¬ 
missible under law to reduce the Income originally assessed. 
Even if the assessee’s fresh claims, during the course of reassess¬ 
ment enquiry, are accepted, still the allowance of the claims 
should be limited to the extent to which they reduce the income 
to that originally assessed under section 143(3). 

{Hi) If a claim for deduction or a claim for non-taxability of a 
receipt was put forward in the original assessment proceedings 
and was considered and rejected by the tax authorities and that 
finding had become final, it is not open to an assessee to put 
forward those claims once again during the course of reassess¬ 
ment proceedings.**. 

Page 3011: section 147<a): 

After line 13 of the paragraph titled **Post-mtiation Supreme Court 
judgment not to affect the validity of the initiation—reassessment posable 
for other escaped item^*, add,-^ 
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*3at where die reassessment notice was issued on the basis of die adjudi* 
cation order of the Gold Control authorities to the effect that the gold 
seized belonged to the assesses, such a notice was not sustained after sudi 
adjudication order was set aside in revision and die same was quashed 
[Perla Krishna Rao v ITO, (1986) 159 TTR 299 (AP)] 

Page 8012: section 147(a): 

At the end of paragraph titled "Best judgment reassessment also possible^’, 

add,’^ 

"In CIT V K.L. Venugopal [(1986) 162 ITR 551 (Kam)], notice under 
section 148 was issued asking the assessee to fumi^ a return in (be status 
of individual. No return was furnished in response to such a notice. No 
doubt, earlier a return in the status of a HUF was filed by the assessee who 
had all along been assessed as'gn individual. The Income-tax Officer com¬ 
pleted a best judgment assessment under section 147(a) read with section 
144 for non-compliance of notice under section 148. The action of the 
Income-tax Officer was upheld. The furnishing of die return in the status of 
HUF was not a bar in that regard.**. 

Pages 3012-3013: section 147(a): 

At the end of the paragraph titled "Duty of the appellate authority on 
challenge to proeeedir^sf*, add ^— 

“Where the initiation of reassessment proceedings is diallenged briore 
the appellate authorities, it is their bounden duty to decide that question on 
the basis of the material on record [P. K. Divakar v CIT, (1985) 151 TTR 
11 (Bom)]. Also see, Deep Chcmd Kothari v CIT, (1987) Taxation 87(3)- 
123 (Raj).**. 

Page 8013: section 147(a): 

At the end of the paragraphs titled "Mere a prior assessment in another 
hand does ru>t preclude the initiation against a right persorf*, add ,— 

“An assessment or reassessment in the hands of a person to y/hom in truth 
and reality a particular income belongs can be made by resorting to pro¬ 
ceedings under section 147 on fulfilment of conditions thereabout even 
thou^ in r^pect of such income a protective assessment has already been 
made in the hands of a different person [see, Sohan Singh v CIT, (1986) 
158 ITR 174 (Del)].**. 

Pages 3018-8019: section 147(b): 

On the subject "Conditions essential for action under section 147(b)**, 
reference may also be made to CIT v Dhar Central Co-operative Bank, 
(1984) 149 ITR 438 (MP); Yeshwant Talkies v CIT, (1986) 157 TTR 
103 (MP); A. V. MaUidh Chettiar A Sons v CIT, (1985) 153 UR 659 
(Mad). 
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Pace 3029; aectiim 147(b): 

After line 2 from top, add ,— 

‘*Infoimation may also consist of— 

(1) any subsequent decision of the Supreme Court {Sirsa Industries 
V CIT, (1984) 147 ITR 238 (Punj)]. 

But, a dedsion of the Supreme Court which was available on 
the date of the original assessment cannot constitute *informa> 
tion’ for initiation of reassessment proceedings as the ignorance 
of law is not a valid ground [Century Enka Ltd. v CIT [(1983) 
143 ITR 629 (Cal). Also see, CIT v Sitadevi N. Poddar, (1984) 
148 ITR 506 (Bom) I; or 

(2) a communication from the Direction of Inspection giving details 
of investigation and findings about the manipulation in the 
price quotation of shares of certain company [Purushottam Das 
Bangur v WTO, (1984) 148 ITR 651 (Cal)]; or 

(3) a decision of an appellate authority [CIT v Makhan Singh, 
(1985) 154 ITR 121 (Raj); Makardal Porwal v CIT, (1985) 
155 ITR 648 (Raj); Mysore Cements Ltd. v ITO, (1987) 
167 ITR 370 (Kam); Speciality Fats Pr. Ltd. v ITO. (1984) 
43 CTR (Bom) 340]; or 

(4) the information in the form of a revised return [Niranjan &. 
Co. Pr. Ltd. v CIT. (1986) 159 ITR 153 (SC), affirming, 
Niranjan & Co. Pr. Ltd. v CIT, (1972) 84 ITR 427 (Cal), 
which has been referred to at pages 3028 and 3041 of Vol. 3]. 

Pages 3029-3031: section 147(b): 

On the subject "Audit objection—when constitutes ‘information* ’*, refer¬ 
ence may also be made to- 

(1) CWT VSmt. SavitriDevi. (mS) 144 ITR 345 (Punj); Romejh 
Chandrasen Ashar v CED, (1984) 148 ITR 1 (Bom); CIT v 
Aggarwal Textile Mills. (1985) 154 ITR 234 (Punj); CIT v 
Hackbridge-JIewittic & Easun Ltd., (1985) 154 ITR 378 
(Mad); Rfl/an Silk v ITO. (1985) 154 ITR 474 (Guj); Dr. H. 
Habicht v Makhija, (1985) 154 ITR 552 (Bom); Dinkarrai 
Anantrai Mankad v ITO, (1985) 155 ITR 406 (Guj); Bhagwan- 
das Jain v CIT, (1985) 156 ITR 608 (MP) ; Punjab Produce 
di Trading Co. Ltd. v CIT. (1986) 158 ITR 524 (C^al); PJC. 
Mohammed Pr. Ltd. v CIT, (1986) 162 ITR 587 (Ker); CWT 
v Kaviraj Mahipal Singh, (1987) 165 ITR 705 (Raj); HJI. 
Moharaja Shri Lokendra Singji v CIT, (1987) 166 ITR 407 
(MP); Bombay Cricket Afisociation v WTO, (1987) 166 ITR 
356 (Bom) (holding that a note of die audit party on a point 
of law cannot be regarded as ‘infonnation*]. 

(2) M.A. Murugappan v CWT, (1985) 153 ITR 626 (Mad); CIT 
v Abhoji Rao Phalke, (19^5) 156 ITR 604 (MP); Zoraster 
dc Co. V CIT, (1987) 163 ITR 858 (Raj) thol<fing that an 
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audit objection bringing to the notice of the Income-tax Officer 
a factual positfon or correct petition of law without declaring 
the same may constitute ‘information’]. 

Also see, Travancore Electro-Chemical Industries Ltd. v CIT, SLP 
(avil) No. 11200 of 1985: (1986) 159 1111 (St.) 107-108 (SC); Saroi 
Devi V WTO, (1984) 148 ITO 452 (Raj); Export Enterprises Pr. Ltd. v 
ITO, (1983) 142 ITR 641 (Cal). 

Page 3031: section 147(b): 

On the subject “Opinion of CBDT on a point of law—whether constitutes 
information?*', reference may also be made to Union of India v Arvind 
N. Mafatlal, Trustees of Seth Hemant Bhagubhai Trust [(1986) 160 HR 
420 (Bom), special leave petition dismissed by the Supreme Court: (1987) 
165 ITR (St.) 339 (SC)] holding that an opinion expressed by the Board 
in a circular does not constitute an information as the same is not given 
in an appeal or other like proceedings. 

But, where the object of a circular issued by the Board was merely to 
convey information regarding pronouncement of a judgement by the 
Supreme Court, the Income-tax Officer was held entitled to act on such 
information communicated through the circular. The mere fact that such 
circular contains, apart from the information, the ooinion of the writer 
would not by itself make the information invalid or unacceptable, provided 
it is separable from the opinion [CIT v West Coast Industrial Co. Ltd., 
(1987) 168 ITR 72 (Ker)]. 

Page 3032: section 147(b): 

After serial No. (5), giving illustrative cases about “No information 
cases", add ,— 

“(6) A message from the Director of Inspection asking the Income- 
tax Officer to review assessee’s case on the basis of Supreme 
Court’s decisions which were available at the time of original 
assessment [Century Enka Ltd. v ITO, (1983) 143 ITR 629 
(Cal)]. 

(7) A note of the Inspecting Assistant Commissioner indicating that 
the interest allowed was excessive [G.Ar. Devarafulu Naidu v 
CIT, (1983) 144 ITR 686 (Mad)]. 

(8) A circular of which the Income-tax Officer was not aware of 
at the time of the original assessment [Dr. H. Habicht v 
Mdkhifa, (1985) 154 ITR 552 (Bom)]. 

(9) A directive from the Commissioner [CIT v VyfayamMmala 
Bali, (1985) 155 ITR 662 (Bom); Yeshwant Talkies v CIT, 
(1986) 157 ITR 103 (MP)].”. 

Page 3082: aection 147(b): 

After line 7 of die paragraph titled “Infoimationsupplying decision lUti" 
matdy reversed, not to affect the initiation?', add ,— 
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Is 

the reassessment in pursuance of such Initiation must not be 
inconsistmit with the decision of the hi^er court [CIT v Mohan Ld Kansal, 
(1985) 21 Taxman 76 (Punj)]”. 

Pages S032-S038: section 147(b): 

On the subject ^’Valuation report, whether constitutes ‘informationT\ 
reference may also be made to-— 

(1) K.G.Kemptur v WTO, (1984) 146 ITR 611 (Kara) [A 
valuation report by the Valuation Officer has been held to con> 
stitute ‘information’]. Also see, Amrut Talkies v ITO, (1984) 
150 ITR 386 (Kara). 

(2) L.B. Kharewda v ITO, (1984) 147 ITR 67 (Guj) [where 
the ‘capital loss* on sale of a property was accepted by the 
Income-tax Officer in the original assessment, reopening under 
section 147(h) on the basis of a valuation report putting the 
market value of that property at a higher figure for invoking 
section 52(2) was held not justified]. Also see, CWT v Raghu- 
nandan Saran Ashok Saran, (1987) 60 CTR (Del) 175. 

Page 3034: section 147(b): 

On the subject "Information not necessarily from an extraneous source?’, 
reference may also be made to Bhimraj Madan Ld v State of Bihar, (1984) 
Tax LR 3002 (Pat—FB). 

Pages 3037-3038: section 147(b): 

On the subject "Error discovered on a reconsideration of the same mate- 
rid —no section 147(h) proceedings possible", reference may also be made 
to— 

(1) Aryodaya Spng. & Wvg. Co. Ltd. v ITO, (1983) 144 ITR 817 
(Guj) [It would not be open to the Income-tax Officer to reopen the com> 
pleted assessment upon a reappraisal of the material considered by him 
during the original assessment]. 

(2) H. H. Maharaja Shri Lokendra Singji v CIT, (1987) 166 ITR 407 
(MP). 

Page 3040: section 147(b): 

After serial No. (5), giving illustrative cases on mere change of (pinion 
in the context of initiation undm: section 147(h), add ,— 

“(6) Original assessment completed on die basis of the annual value of 
the property shown by the assesses. Reopening of assessment on the ground 
that the ann ual value should be highn in ^ew of a fresh valuation of the 
property in a subsequent year for wealth-tax assessment purposes. Held, 
there was only diange of opinion [CIT v Pranchand Bhandari, (1984) 145 
ITR 515 (Mad)]. 

(7) Reopmiiog of assessment was made on the ground that the deduction, 
in the original assessment, was erroneously allowed as the income was not 
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attributable to business of banking. Held, the reopening was on mere change 
of opinion [CIT v Dhar Central Co-operative Bank, (1984) 149 ITR 438 
(MP)]. 

(8) Reopening of assessment on the ground that the assessee had not 
accounted properly for recovery from waste material was held based on 
mere change of opinion ISunrolling Mills Pr. Ltd. v ITO, (1986) 160 ITR 
412 (Cal)]. 

(9) Reopening of assessment for withdrawal of excess development re¬ 
bate allowed was held not justified as the same was based on change of 
opinion [CIT v Madras Rubber Factory Ltd., (1984) 39 CTR (Mad) 
296].”. 

Page 304S: section 147(b): 

After serial No. (9), giving illustratives cases where action under section 
147(h) was held not justified, add ,— 

“(10) Reopening of the assessment of a shareholder for modifying relief 
under section 80K was held unwarranted [CIT v C. P. Modi & Sorts, 
(1986) 157 ITR 492 (Del)].”. 

Page 3046: section 147(b): 

After serial No. (6), giving illustrative cases where the initiation of pro¬ 
ceedings under section 147(6) was held to be valid, add ,— 

“(7) Information about correct rate of exchange received by the Income- 
tax Officer was held sufficient as to justify initiation under section 147(6) 
{see, Chettinad Corporation Pr. Ltd. v CIT, (1984) 147 ITR 57 (Mad)]. 

(8) Original assessment was made on the basis that the goods imported 
on the strength of import licences were sold by the assessee. Subsequent 
information led to the conclusions that the sale transactions were bogus and 
the import licences themselves were sold. Reopening of assessment was 
upheld [A. V. Malliah Chettiar & Sons v CIT, (1985) 153 ITR 659 (Mad)] 

(9) In the original assessment, interest on overdraft was allowed in its 
entirety. Subsequent information that a part of the bank overdraft had been 
utilised for a new business which was separate and distinct from the exis¬ 
ting business. Reassessment proceedings for disallowing proportionate inte¬ 
rest was upheld [Dey^s Medical Stores Mfg. (P.) Ltd. v CIT, (1986) 162 
ITR 630 (Cal)]. 

(10) The information that the deductions under sections 80K, 80L and 
80M had been allowed before considering the depreciation, has been held 
sufficient to clothe the Income-tax Officer with the jurisdiction to reopen 
the assessment [Jameson & Magrudar Co. Pr. Ltd. v ITO, (1987) 167 ITR 
77 (Cal)]. 

Also see, K. C. Saigal v R. P. Saigal, (1983) 14 Taxman 465 (Del).”. 
Pages 3049-3050: section 147: 

< On the subject ''The two clauses of section 147, whether mutuedly exelw- 
sive?”, reference may also be made to— 



6495 


9 

S. 147 ] QUESTION OP PACT OR OP LAW 

(1) CIT V hits Ayodhyakuman, (1985) 154 ITR 604 (Raj), rectified 
in (1985) 156 ITR 898 (Rpj). [Where reassessment proceedings were ini¬ 
tiated under section 147(a)L, it is open to the appellate authority to treat it 
as one properly made under section 147(h) provided that on material on 
record all necessary conditions requisite under section 147(h) are satisfied]. 
Also see, T. hi. Kousedi V ITO, (1985) 155 HR 739 (Kam); Mysore 
Tobacco Co. Ltd. v CIT, (1986) 157 ITR 606 (Kam); CIT v Surendra 
Kumar Bhadani, (1987) 164 ITR 323 (Pat); Rajabally Hirji Meghani v 
S.H. Sahani, (1987) Tax LR 1189 (Bom). 

(2) Mysore Tobacco Co. Ltd. v CIT, (1986) 157 ITR 606 (Kam) [An 
initiation under section 147(h) cannot later be treated as one under sec¬ 
tion 147(a). Also see, Sunrolling Mills Pr. Ltd. v ITO, (1986) 160 ITR 
412 (Cal) [even section 292B does not empower such conversion]. 

(3) Jameson dt Magrudar Co. Pr. Ltd. v ITO, (1987) 167 ITR 77 
(Cal) [although clauses (a) and (h) of section 147 contemplates two sepa¬ 
rate and mutually exclusive jurisdiction, that does not mean that the same 
set of facts cannot constitute ‘inference’ under clause (a) and ‘information’ 
imder clause (h), when these come to the knowledge of the Income-tax 
Officer which leads him to believe that income has escaped assessment]. 

Also see, CIT v Sardar Kehar Singh, (1987) 167 ITR 556 (Raj); Modi 
Charitable Fund Society v ITO, (1983) 142 ITR 818 (AU). 

Pages 3051-3052: section 147: 

At the end of the paragraphs titled ‘‘Whether a question of fact or of 
Jaw“, add ,— 

'“These were held to be findings of fact:— 

(1) A finding by the Tribunal that there were materials or there 
were no materials justifying reopening under section 147(a) is 
one of fact {CIT v Bhagwan Ltd., (1983) 144 ITR 699 (Cal); 
Punjab Produce and Trading Co. Ltd. v CIT, (1984) 146 ITR 
85 (Cal); Bishamber Nadi Ram Samp v CIT, (1987) 163 ITR 
37 (Del); aT v Ram Lai Manohar Ldl, (1986) 158 ITR 9 
(Del)]. 

(2) A finding of the Tribunal that there was no omission or faUure 
on the part of the assrasee is one of fact [CWT v Maharaja 
Vibhuti Narain Singh, (1987) 163 ITR 554 (All). Also see, 
CIT V Shri Ram Kishan, (1985) 44 CTR (Dd) 374]. 

(3) A finding of the Tribunal that the reopening under section 
147(b) was not valid is one of fact [CIT v Modipan Ltd., 
(1986) 57 cm (AU) 300]. 

These were held to be questions of fact:— 

(1) What is a material fact in a particular case is a question of fact 
[K.C.P. Ltd. V ITO, (1984) 146 HR 284 (AP)]. 

(2) Whether there was such non-disclosure of primary facts as had 
caused escapmnent of inemne from assessment is basically a 
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questioa of fact {Indo-Aden Salt Mfg, & Trading Co. Pr. Ltd, 
V CIT, (1986) 159 ITR 624 (SC)]. 

These were held to be questions of law:— 

(1) The questions whether there was any legal requirement to dis¬ 
close the investment, whether the disclosure made in the wealth- 
tax return was sufficient and whether section 147(a) could be 
invoked on the facts of the case are questions of law [Sardar 
Dhvan Singh KohU v CIT, (1985) 153 ITR 638 (All)]. 

(2) Whether the reopening under section 147(h) was bad in law 
iClT V Abhoji Rao Phalke, (1985) 156 ITR 604 (MP)]. 

(3) Whether reassessment proceedings were validly initiated [see, 
Oil and Natural Gas Commission v CIT, SLP (CivU) Nos. 
3904-3905 of 1987: (1987) 166 ITR (St) 110 (SC)]. 

(4) Whether the material contained in a report could be considered 
as the basis for forming the belief of escapement [CWT v Master 
Kairas Tarapore, (1987) 61 CTR (Raj) 50].”. 

Pages 3054-3056; section 148: 

At the end of the paragraphs titled “ ^Issued’ in section 149, whether 
means ‘servedT\ add ,— 

“Now the controversy on the point has been set at rest by the Supreme 
Court in R. K. Upadhyaya v Shanabhai P. Patel [(1987) 166 ITR 163, 165 
(SC)], where it has been ruled that the scheme of the Income-tax Act, 
1961, so far as notice for reassessment is concerned, is quite dMerent from 
that of the 1922 Act. A clear distinction has been made out between ‘issue 
of notice’ and ‘service of notice’ under the 1961 Act. Section 149 of the 
1961 Act, which provides the period of limitation, categorically prescribes 
that no notice under section 148 shall be issued after the period prescribed 
has lapsed. Once a notice is issued within the priod of limitation, jurisdic¬ 
tion becomes vested in the Income-tax Office! to proceed to reassess. Section 
148(1) provides for service of notice as a condition precedent to making 
the order of assessment. Service, under the new Act, is not a condition 
precedent to conferment of jurisdiction on the Income-tax Officer: it is a 
condition precedent only to the making of the order of assessment. In so 
holding the Supreme Court has revened the dedsion in Shanabhai P. Patel 
V R. K. Upadhyaya [(1974) 96 ITR 141 (Guj)] and has io^iedly approved 
the view taken in lot Hanuman Trading Co. Pvt. Lid. v CIT [(1977) IIC 
ITR 36 (Punj—FB)] and New Bank of India Ltd. v ITO [(1982) 136 ITR 
679, 696 (Del)]. Patna Full Bench decision in CIT v Sheo Kumari Debt 
[(1986) 157 ITR 13 (Pat—^FB)] is in consonance with the above Supreme 
C^urt ruling. The Patna Full Bench has ovemded the decision in CIT v 
Moheonmad Quddus & Sons [(1986) 157 ITR 11 (Pat)].”. 

Pages 3056-3057: sectioa 148: 

On the subject “Service of a valid notice is a condition precedent to the 
vtUidity of the reaseessment”, reference may also be made to Madan Lai 
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Agarwal v CIT, (1983) 144 ITR 745 (All); T. A. George v Ag. ITO, 
(1985) 153 ITR 721 (Ker). 

In P. N. Sasikumar v CIT [(1987) Tax LR 1056 (Ker)], the notice 
under section 148 was not served on the proper person. It was held that 
assessment in pursuance of such a notice was illegal and without jurisdic¬ 
tion. Such a fundamental infirmity could not be called a ‘mere irregularity’ 
which could be cured by relying on section 292B. 

Page 3058: section 148: 

On the subject "Recording of reasons for i^uing a 148 notice —_", 

reference may also be made to 5. P. Divekar & A. P. Divekar v CIT, 
(1986) 157 ITR 629 (Bom); B. T. Shanker Hegde v ITO, (1986) 26 
Taxman 12 (Karn). 

In Vijayalakshmi Oil Industries v ITO [(1985) 155 ITR 748 (Kam)], 
it is observed that a note is generally prepared by a subordinate or even 
by the Officer himself as an aide memoire or to help the memory or enable 
a superior officer to examine the same and pass his orders thereon. In the 
facts of that case, the note prepared by the Officer himself was held not to 
be treated as one recording his reasons as required under section 148. 

Page 3059: section 148: 

On the subject "A notice may not state the reason^', reference may also 
be made to Sudini Pandurang Timblo v WTO, SLP (Civil) Nos. 244 and 
245 of 1985: (1985) 156 ITR (St.) 159 (SC). 

Pages 3060-3061: section 148: 

On the subject “Reasons leading to the issue of notice—disclosure of\ 
reference may also be made to Sharad L. Patel v ITO, (1986) 159 ITR 
791 (Bom) 

Page 3062: section 148: 

After line 9 from top, add ,— 

“In Parameswara Ballakuraya v C Ag IT [(1987) 164 ITR 536 (Ker)], 
it has been laid down that merely for the reason that there was a defect 
in the notice issued, the assessment or reassessment was not liable to be 
quashed.’’. 

Page 3063: section 148: 

After line 2 from top, add ,— 

‘‘Reassessment notice can be sustained on the basis of only one valid 
ground.—Where a reassessment notice under section 148 is issued on more 
than one ground, one of such grounds is sufficient to uphold the validity 
of such a notice. Other grounds, even though these are not sustainable, will 
not make such notice had [Jameson & Magrudar Co. Pr. Ltd. v ITO, (1987) 
167 ITR 77, 82 (Cal)].’’. 
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Page 3063: sectioa 148: 

At the end of the paragraphs titled “Notice to be addressed to whomt — 
HUF and indmduaF\ add ,— 

“In Mamlal Raghavji Kothari v CIT [(1985) 156 ITR 661 (Pat)], there 
was effected a partial partition in the Hindu undivided family. A reassess¬ 
ment notice was issued in the name of the karta of the family, wherein it 
was specifically mentioned that assessment of the HUF had to be reopened.. 
It was held that the notice was not invalid.”. 

Page 3065: section 148: * 

Before the paragraph titled “A notice in incorrect status is not validly, 
addy — 

“A notice in incorrect name is not valid.—^A reassessment notice, under 
section 148, not mentioning correctly the name of the assessee is invalid. 
Even in response to such a notice a return is filed and an assessment or a 
reassessment is completed, such assessment or reassessment would not be 
valid one [CIT v Bibhuti Bhusan Mallick. (1987) 165 ITR 107 (Cal)].”. 

Page 3065: section 148: 

At the end of the serial No. (1; under the paragraph titled “Ineffective 
notice'^ add,—“Also see, T. A. George v Ag. ITO, (1985) 153 ITR 721 
(Ker).”. 

Pages 3065-3067: section 148: 

At the end of the paragraphs titled “Ineffective notice", add ,— 

“(8) Where a reassessment notice is issued in the name of a dead person,, 
initiation of reassessment proceedings against a dead person has no exis¬ 
tence in the eye of law [CIT v Surendra Kumar Bhadani, (1987) 164 ITR 
323 (Pat)]. 

On the question of validity or otherwise of a reassessment notice, refer¬ 
ence may also be made to A. Avaran v ITO, SLP (Civil) No. 1938 of 
1987: (1987) 166 ITR (St.) 109 (SC).”. 

Page 3067: section 148: 

Before line 11 from bottom, add ,— 

“In Tiwari Kanhaiya Lai v CIT [(1985) 154 ITR 109 (Raj)], it has 
been observed that where the assessee feels that it is not necessary to file a 
return in response to notice under section 148, he may inform the Income- 
tax Oificer that earlier-filed-return may be treated as a return filed in re¬ 
sponse to notice under section 148. In such a case, the earlier return can 
be treated as the fresh return filed in response to notice under section 148.”. 

Page 3069: section 148: 

After line 11 from lop, add ,— 

**No reassessment proceedings against a HUF statutorily ceased to exist.— 
Where there is cessation or extinction of a Hindu undivided family under a 



S. 150] EXCEPTIONAL CASES, TIME-LIMIT NOT APPLICABLE 


6499 


statutory provision, no assessment or reassessment proceedings can be 
initiated against such a family [Sreepadam v CWT, (1985) 155 ITR 318 
(Ker)].”. 

Page 3069; section 148: 

At the end of the paragraph titled ‘'Weaver—Meaning of\ add ,— 

“The failure of the assessee to raise objection to the validity of a re¬ 
assessment notice before the assessing authority does not amount to waiver 
[Usha Sales (Pr.) Ltd. v State of Bihar, (1985) Tax LR 2852 (Pat)].”. 

Page 3071: section 148: 

On the subject “Waiver of a 148-notice is not possible", reference may 
also be made Xo T. A. George v Ag. ITO, (1985) 153 ITR 721 (Ker). 

Page 3072: section 148: 

On the subject “More than one initiation", reference may also be made 
to CIT V Surendra Kumar Bhadani, (1987) 164 ITR 323 (Pat). 

Page 3072: section 148: 

In last line of the paragraph titled “A second notice during pending of 
reassessment proceedings", after “39 ITR 418 (Punj)”, add,—CIT v 
Surendra Kumar Bhadani. (1987) 164 ITR 323 (Pat)”. 

Pages 3074-3075: section 149: 

On the subject “Time-limit for service {ought to be ‘issue') of notice — 
section 149", reference may also be made to Oriental Carpet Manufacturers 
{India) Ltd. v ITO, (1987) 31 Taxman 80, 85-86 (Punj). 

Page 3076: section 149: 

On the subject “Where initiation beyond eight years was held not proper^*, 
reference may also be made to Bhim Singh v ITO, (1983) 143 ITR 620 
(Punj); K. R. Aswathanarayana Setty v CIT, (1986) 158 ITR 203 (Karn). 

Pages 3077-3078: section 150: 

At the end of the paragraphs titled “Exceptional cases where time-limit 
for issuance of a \ 48-notice does not apply", add ,— 

“In the facts of Mysore Cements Ltd. v ITO f(1987) 167 ITR 370 
(Karn)J, it has been held that the reassessment notice did not sulffer from 
any illegality and the action of the Income-tax Officer was saved by the 
provisions of section 150(1). Also see, CIT v Surendra Kumar Bhadani, 
(1987) 164 ITR 323 (Pat). 

But, in the facts of Consolidated Coffee Ltd. v ITO [(1985) 155 ITR 
729 (Karn)], the reassessment notice under section 148 on the assumption 
that section 150(1) was applicable, has been held to be without jurisdic¬ 
tion and illegal.”. 
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Pages 3085-3086: section 152: 

At the end of the paragraphs titled *'Right of the assessee in respect of 
reopened assessment—section 152(2)”, add ,— 

“Section 147 is subject only to the right of the assessee given by section 
152(2) to have the proceedings dropped in cases of reassessment under 
section 147(b) by showing that he had been assessed on an amount not 
lower than what he would be rightly liable for even if the income alleged 
to have escaped assessment had been taken into account or the original 
assessment, etc., had been properly made [Dr. Ravishanker Tapa v CIT, 
(1987) 165 ITR 81, 86 (MP)]. 

Also see, CIT v Indian Rockword Co. Ltd., SLP (Civil) Nos. 6926-28 
of 1982: (1984) 150 ITR (St.) 78 (SC).”. 

Page 3091: section 153: 

After line 8 from top, add ,— 

‘V, The Taxation Laws [Amendment) Act, 1984.—^The scope and effect 
of the amendments made by this Act in section 153 have been elaborated 
in the following portion of the departmental circular No. 394, dated 14th 
September, 1984, as under:— 

‘Amendment of section 153 of the Income-tax Act relating to time-limit 
for completion of assessments in certain cases. —18.1 Under section 153(1) 
of the Income-tax Act, an order of assessment cannot, ordinarily, be made 
after the expiry of two years from the end of the assessment year in which 
the income was first assessable or the expiry of one year from the date of 
the filing of a return or a revised return, whichever is later. This provision 
has resulted in a practical difficulty in cases where an order of assessment 
is made by the Income-tax Officer under section 143(1) of the Act without 
requiring the presence of the assessee or the production by him of any 
evidence in support of the return filed by him. In such cases, the assessee 
is entitled under section 143(2) (a) of the Act to make an application within 
one month to the Income-tax Officer objecting to such assessment. On 
receipt of an application under this provision, the Income-tax Officer is re¬ 
quired to make a fresh assessment after considering the objections raised by 
tiie assessee 

18.2 It had come to notice that, in certain cases, where order of assess¬ 
ment under 143(1) of the Act was made towards the expiry of the period 
of limitation laid down in section 153(1), the Income-tax Officer was not in 
a position to make a fresh assessment because the period of limitation had 
expired by the time the application filed by the assessee under section 
143(2) (a) raising objections against the said assessment order was taken up 
for consideration by the Income-tax Officer. 

18.3 With a view to removing this difficulty, the Amending Act has 
inserted a new clause (d) in sub-section (1) of section 153 of the Act to 
secure that, in such cases, the fresh assessment may be made by the Income- 
tax Officer witiiin the period of limitation laid down under the eusting pro- 
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visions of section 153(1) or before the expiry of six months from the end 
of the month in which an application under clause (a) of sub-section (2) of 
section 143 of the Act is made by the assessee, whichever is later. The 
aforesaid amendment takes effect from 1st October, 1984. 

Amendment of section 153 of the Income-tax Act in consequence of 
insertion of section 158A. —19.1 The Amending Act has inserted a new 
section 158A in the Income-tax Act relating to procedure when assessee claims 
that identical question of law is pending before the High Court or Supreme 
Court. In consequence of the insertion of this section, the Amending Act 
has inserted a new clause (iVa) vor Explanation 1 below sub-section (3) of 
section 153 of the Income-tax Act. The new clause seeks to secure that in 
computing the period of limitation for the purposes of section 153, the period 
(not exceeding sixty days) commencing from the date on which the Income- 
tax Officer received the declaration under sub-section (1) of new section 158A 
and ending with the date on which the order under sub-section (3) of that 
section is made by him shall be excluded. 

19.2 The aforesaid amendment takes effect from 1st October, 1984, that 
is, the date from which new section 158A has been inserted in .he Income- 
tax Act.’.”. 

Page 3091: section 153: 

After line 10 from top, odd,— 

**Period of limitation—strict construction needed.—^The fixation of periods 
of limitation must always be, to some extent, arbitrary, and may frequently 
result in hardship. But, in construing such provisions, equitable considera¬ 
tions are out of place and the strict grammatical meaning of the words is 
the only safe guide [M. K. Srikanta Setty v CIT, (1986) 160 ITR 517 
(Karn)].”. 

Pages 3093-3094: section 153: 

On the subject “Longer period if there is concealment of income, etc .— 
section 153(1)(h)”, reference may also be made to H. G. Gupta &. Sons v 
CIT, (1985) 45 CTR (Del) 20; Nanjappa Textiles v CIT, (1985) 153 
ITR 109 (Mad). 

Pages 3094-3095: section 153: 

On the subject “Period extended when a belated or revised return filed — 
section 153(1)(c)”, reference may also be made to Nanjappa Textiles v 
CIT, (1985) 153 ITR 109 (Mad); Vimalchand v CIT, (1985) 155 ITR 
593 (Raj): 5mL Sobharani v CIT, (1986) 160 ITR 453 (Raj); Singh 
eft Co. V CIT, (1987) 165 ITR 575 (Cal); Eapen Joseph v CIT, (1987) 
168 ITR 26 (Ker). 

Pages 3095-30!N»: section 153: 

On the subject “Time-limit for making reassessments—section 153(2)”, 
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reference may also be made to Shri Hazoora Singh v CIT. (1986) 160 ITR 
746 (Punj). 

Page 3096: section 153: 

On the subject “iVeiv period for completion of fresh assessments—section 
153(2A)”, reference may also be made to Shri Prem Nath Mayor v CIT, 
(1984) 148 ITR 588 iP\in]) \Gulabchand Motilal v CIT, (1987) 34 Taxman 
456 (MP). Cf. P. K. Sankaran v STO, (1983) Tax LR 3037 (Ker). 

Pages 3097-3098: section 153: 

On the subject "Periods to be excluded in computing the time-limit” 
reference may also be made to— 

(1) Late Gulabchand Manakchand v CIT, (1984) 148 ITR 404 (Mad); 
Angad Bai v CIT, (1987) 16J ITR 871 (MP) [cases relating to exclusion 
of period under clause (/v) of Explanation 1 to section 153j. 

(2) Golcha Properties (P.) Ltd. v CIT, (1987) 166 ITR 259 (Raj) 
[a case relating to exclusion of period under clause (/) of Explanation 1 to* 
section 153J. Also see, Gaurhari Singhania v WTO, (1986) 159 ITR 785 
(All). 

(3) Vinod Kumar Didwania v ITO, (1986) 159 ITR 91 (Mad) [a case 
relating to exclusion of period under clause (v) of Explanation 1 to seo 
tion 153]. 

Page 3099: section 153: 

On the subject "No assessment possible after the expiry of period of 
limitation”, reference may also be made to Vimalchand v CIT, (1985) 155 
ITR 593 (Raj); Smt. Sobharani v CIT, (1986) 160 ITR 453 (Raj). 

Page 3104: section 153: 

After serial No. 4, listing cases where the initiation of reassessment pro¬ 
ceedings or completion of assessment, after expiry of normal period of 
limitation, was held to be valid ny reason of the persons being intimately 
connected, add ,— 

“5. Bhagwan Das Sita Ram (HUF) v CIT, (1984) 146 ITR 563 
(SC), affirming, CIT v Bhagwan Das Sita Ram, (1975) 99 ITR 
534 (All—FB) given at sciial No. 20 at page 3104 of Vol. 3 
[larger HUF and smaller HUFj. 

6. Manaklal Porwal v CIT, (1985) 155 ITR 648 (Raj) [Firm and 
its partner!.”. 

Page 3107: section 153: 

After line 6 from top, add ,— 

“The expression ‘an order of any court’ in section 153(3) («) means an 
order of any and every court in the country. Ihe hierarchy and status of 
the court in the country is not decisive. All that this provision provides 
is that it must a court and there must be an order of a court. The nature 
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of the court and the nature of the order made by the court has no rel^ 
vance. K there is an order of a court, whatever be its status, then the bar 
of limitation is automatically lifted [T. M, Kousali v ITO, (1985) 155 ITR 
739, 747 (Karn)]. That case has proceeded on the basis that section 153(3) 
(ii) removes the bar of limitation for initiation of reassessment proceed¬ 
ing. With due respect, it is submitted that that section 153(^3) (//) removes 
the bar of limitation for completion, inter alia, of reassessment and not 
for initiation of reassessment proceedings. 

In Mohammadi Begum v C!T [(1986) 158 ITR 662 (AP)], the fresh 
assessment made by the Income-tax Officer in pursuance to the direction 
given by the Commissioner in exercise of his powers under section 264 has 
been held to be covered by section 153(3) («) and, therefore, not barred 
by limitation. 

Still, the intent, purpose and import of the finding or direction in the 
appellate order will determine the character, scope and limitations of the 
assessment proceedings taken in pursuance of such finding or direction 
[CIT V Mohini Thapar Charitable Trust, (1986) 160 ITR 408, 410 (Cal)]. 
In that case, the first appellate authority set aside the assessment order and 
directed to make a fresh assessment according to law. It was held that this 
was not a case where it could be said that the fresh assessment was absolved 
of the period of limitation prescribed in that regard. In the fa.;ts of that 
case, the fresh assessment order was held barred by limitatioif. 

But, a contrary view has been taken, in R. K. Sawhney, Executor of the 
Estate of Late R. B. Nathu Ram v CIT [(1987) 166 ITR 128 (Del)], to 
the effect that where an assessment is set aside by an appellate order with 
a direction to make a fresh assessment, the provisions removing bar of limita¬ 
tion have application. Similar view has been taken in CIT v Chitranjali 
[(1986) 159 ITR 801 (Cal)].” 

Page 3110: section 153: 

After line 27 from top, add ,— 

“In the facts of Mysore Tobacco Co. Ltd. v CIT [(1986) 157 ITR 606 
(Karn)], reassessment under section 147(6) read with section 150 and 
Explanation 2 to section 153 was upheld.” 

Page 3111: section 153: 

Before line 9 from bottom, add ,— 

“In the facts of CIT v Dhanpatram Chhotelal [(1985) 156 ITR 682 
(Pat)], Explanation 3 to section 153 was held applicable and the assess¬ 
ment made in the status of a registered firm was held not time-barred.” 

Pages 3112-3113: section 153: 

On the subject *Teriod of limitation for completion of assessment only 
and not for communication to the assessee'*, reference may also be made 
to— 

(1) Ramanand Agarwalla v CIT, (1985) 151 ITR 216 (Gauh) [where 
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the notice of demand issued after the expiry of the period of limitation does 
not make the assessment as time-barred as the notice of demand does not 
form part of the assessment order]. 

(2) K. U. Srinivasa Rao v CWT, (1985) 152 ITR 128 (^) [assess¬ 
ment order passed within the period of limitation but communicated there¬ 
after—not barred by limitation]. 

Page 3113: section 153: 

On the subject “iVo revival of time-barred remedy by change of law”, 
reference may also be made to Warangal District Co-operative Marketing 
Society Ltd. v State of Andhra Pradesh, (1984) Tax LR 2968 (AP). 

Page 3116: section 154: 

At the end of the page, add ,— 

“FV. The Taxation Laws {Amendment) Act, 1984.—^The scope and 
effect of the amendments made by this Act in section 154 have been elabo¬ 
rated in the following portion of the departmental circular No. 394, dated 
14th September, 1984, as under:— 

'Amendment of section 154 relating to rectification of mistakes. —^20.1 
Section 154 of the Income-tax Act empowers the Income-tax Officer, the 
Appellate Assistant Commissioner, the Commissioner (Appeals) and the 
Commissioner of Income-tax to rectify mistakes apparent from the record 
in the orders passed by them. An order of rectification can be made within 
a period of four years from the date of the passing of the order sought to 
be rectified. 

20.2 The Amending Act has substituted sub-section (1) of section 154 
by a new sub-section. The new sub-section provides that with a view to 
rectifying any mistake apparent from the record, an income-tax authority 
referred to in section 116 may amend any order passed by it under the 
provisions of the Act. The effect of the substituted sub-section, therefore, 
will be that all income-tax authorities referred to in section 116 will be 
empowered to rectify any mistake apparent from the record in any order 
passed by them under the provisions of the Income-tax Act. 

20.3 The Amending Act has also amended sub-section (7) of section 
154 with a view to securing that the period of four years specified in that 
sub-section for rectification of mistakes shall be reckoned from the end of 
the financial year in which the order sought to be amended was passed by 
the concerned income-tax authority, and not from the date of such order as 
at present. This modification would facilitate the income-tax authorities in 
keeping track of the period of limitation. 

20.4 The aforesaid amendments take effect from 1st October, 1984.’.”. 

Page 3119: section 154: 

On the subject "Mistake may be either of law or of fact”, reference may 
also be made to Sirsa Industries v CIT, (1984) 147 ITR 238 (Punj); CIT v 
Calcutta Steel Co. Ltd., (1985) 153 ITR 488 (Cal). 
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Pages 3119-3122: section 154: 

On the subject **When a mistake can be said to be apparent from the 
record7'\ reference may also be made to— 

(1) T. Mardckavasagam Chettiar v CIT, (1983) 143 ITR 269 (Mad) 
[Application of a provision of law, which is not applicable to the facts of 
a particular case, amounts to a mistake apparent from the record]. Also see, 
CIT V Sundaram Textiles Ltd., (1984) 149 ITR 525 (Mad). 

(2) Sarangpur Cotton Mfg. Co. Ltd. v CIT, (1985) 152 ITR 251, 253 
(Guj—^FB) [Whether, on the facts of a case, it is possible to say that there 
is a “disputed” question on which two views are possible would depend 
upon the approach to the case and the attitude of the parties to the case. 
If parties do not feel that two views are possible, then, there is no scope 
for consideration of such a question. If computation, however difficult it 
may be, is made by the Income-tax Officer, with which computation, or with 
which approach to the computation, the assessee has no grievance, the court 
cannot doubt “the power of rectification”]. 

(3) CIT V Calcutta Steel Co. Ltd., (1985) 153 ITR 488 (Cal) [A 
mistake apparent from the record must be an obvious mistake and patent 
mistake and not something which can be established by a long drawn 
process of reasoning on points on which there may conceivably be two 
opinions]. Also see. Clan Line Steamers Ltd. v /70, (1985) 156 ITR 631 
(Cal); CIT v Food Specialities Ltd., (1985) 156 ITR 790 (Del); Japur 
Udyog Ltd. V ITO, (1985) 156 ITR 377 (Raj). 

(4) CIT V Quilon Marine Produce Co.. (1986) 157 ITR 448 (Ker) 
[Non-consideration of an appropriate provision of law is a glaring, obvioua 
and self-evident mistake apparent from the record]. 

(5) CIT V Shell Petroleum Co. Ltd., (1987) 164 ITR 357 (Cal) [No 
mistake apparent from the record is po^ible where there are two conceiv¬ 
able views on a particular controversy]. Also see, CIT v Jagannath Narayart 
Kutumbik Trust, (1983) 144 ITR 526 (MP); Adarsha Dugdhalaya Pr. Ltd. 
v ITO, (1987) 168 ITR 48 (Bom). 

(6) West Bengal State Warehousing Corporation v CIT, (1986) 15T 
ITR 149 (C^al) [A glaring and obvious error amounts to a misuse apparent 
from the record]. 

(7) Addl. CIT V India Tin Industries (P.) Ud., (1987) 166 ITR 454 
(Kam) [Overlooking a mandatory provision of law which leaves no dis¬ 
cretion to the taxing.authority is a mistake which can be rectified]. 

3122: section 154: 

After line 19 frmn top, add ,— 

“No doubt, the jurisdiction under section 154 of the 1961 Act to rectify 
mistakes is wider ffian that provided in Order XLVII, rule 1, of the Code 
of Civil Procedure, 1908. None the less, there must be material to support 
the claim for a particular relief and unless such material can be referred 
to, no grievance can be made if the Income-tax Officer refusm such relief 
[Anchor Pressings (P.) Ltd. v CIT. (1986) 161 ITR 159, 162-63 (SC)].”. 
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Page 3123: section 154: 

At the end of the paragraphs titled '‘*Unclcdmed deductions cannot be 
allowed by rectification”, add ,— 

“The decision of the Allahabad High Court in Anchor Pressing (P.) Ltd. 

V CIT [(1975) 100 ITR 347 (All), referred to in lines 5-6 of the said 
paragraph] has been aflbmed by the Supreme Court in Anchor Pressings (P.) 
Ltd. V CIT [(1986) 161 ITR 159 (SC)]. The Supreme Court ruled that a 
relief neither claimed nor granted in the original assessment cannot be 
granted in exercise of power of rectification if there is no material on record 
to support claim for such relief.”. 

Pages 3123-3124: section 154: 

At the end of the paragraphs titled “Record—what it means and implies!”, 
add ,— 

“The record of an income-tax assessment can be regarded as part of the 
record of the corresponding super profits tax assessment. The converse can 
also be true. To the extent that under section 20(2) of the Super Profits 
Tax Act, 1963, information contained in the super profits tax record is 
employed for the purpose of the income-tax proceedings, the super profits 
tax record becomes part of the income-tax record [Anchor Pressings (P.) 
Ltd. V CIT, (1986) 161 ITR 159, 163-64 (SC)]. 

Also see, Bihar State Road Transport Corporation v CIT, (1986) 162 
ITR 114 (Pat).”. 

Page 312d: section 154: 

At the end of the paragraphs titled “Mistake revealed by subsequent 
decision of the High Court, when mistake apparent from the record’, add ,— 
“A mistake revealed by the judgment of the High Court can justify a 
rectification of an order contrary to such judgment. This is more so when 
at the time of exeicise of power of rectification there is no contrary view 
expressed by any other Hi^ Court because the validity of an action taken 
by tile Income-tax OfiScer must be judged on the facts as they were at the 
time when the action was taken [CIT v Purtabptwe Co. Ltd., (1986) 15$ 
ITR 362 (Cal)]. 

Also see, CIT v Continuous Stationery Co. P. Ltd., SLP (Qvil) No. 
10778 of 1980: (1985) 156 ITR (St.) 162 CSC).”. 

Pages .3125-3126: section 154: 

On the subject “Rectification following the law laid down by the High 
Court of own State although other High Courts took different view, wh^her 
permissibleT, reference may also be made to CIT v Jagarmath Narayan 
Kutumbik Trust, (1983) 144 ITR .526 (MP) [holding that in such a case 
rectification is not permissible]. 

Pages 3126-3127: secthm 154: 

On the subject “Rectification following the law laid down in a Supreme 
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Court judgment'*, reference may also be made to Bombay Motors v CIT, 
(1986) 157 ITR 623 (Raj); CIT v Hindustan Zinc Ltd., (1986) 50 CTR 
(Raj) 222. 

Page 3128: section 154: 

On the subject ''Supreme Court decision, resolving conflict of judicial 
opinion on a particular point, does not obliterate the existence of a debat¬ 
able point prior to such decision", reference may also be made to CIT v 
Gangalron Industries, (1985) Taxation 79(3)-320 (MP). 

Pages 3128-3129: section 154: 

On the subject "Rectification following a retrospective legislative amend¬ 
ment", reference may also be made to— 

(1) CIT \ R.M.& Co., (1984) 148 ITR 353 (AP) (An order which 
is inconsistent with the provisions of a subsequent amendment of law with 
retrospective effect, must be deemed to suffer from a mistake apparent from 
the record and is liable to be rectified under section 154]. 

(2) J. M. Bhatia, A AC v /. M. Shah, (1985) 156 ITR 474 (SC) 
Teveising, /. M. Shah v /. M. Bhatia, AAC, (1974) 94 ITR 519 (Bom), 
referred to in lines 7 and 8 from top of page 3129 of Vol. 3 [An appellate 
authority is empowered to rectify, within the period of limitation prescribed 
In that regard, its appellate order in the light of the retrospective amend¬ 
ment of the relevant provision of law notwithstanding the fact that no 
further appeal was preferred against that order or that the requisite period 
for further appeal was allowed to expire]. In view of this Supreme Court 
ruling, the decisions to the contrary in CWT v Smt. Rajkumari Bangur 
[(1986) 158 ITR 47 (Raj)]; CWT v Smt. Kamla Devi Bangur [(1987) 
163 ITR 385 (Raj)] and Padmavati Jaykrishna v CWT [(1976) 105 ITR 
115 (Guj), referred to in lines 13-14 from top of page 3129 of Vol. 3] 
do not seem to lay down the law correctly on the point. 

Pages 3129-3130: section 154: 

On the subject "Proper authority for passing rectification order pursuant 
to retrospective amendment", reference may also be made to Seshasayee 
Paper and Boards Ltd. v lAC, (1986) 157 ITR 342 (Mad) [holding that 
directions given in an appellate order of the Tribunal made in accordance 
with the then existing provision of law and given effect to accordingly 
cannot be undone, under the guise of exercising power under section 154, 
by a lower authority in the light of the subsequent retrospective amendment 
of that provision even though the validity of such retrospective amendment 
was upheld by the Supreme Court]. 

Page 3134: section 154: 

After serial No. (39), dealing with illustrative cases where there were 
held to be errors apparent from the record so as to justify action under 
section 154, add ,— 
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**(40) Relief under the then section SOT was granted to a partner by 
mistake—^withdrawal by resorting to rectification proceedings was held justi¬ 
fied [r. Manickavasagam Chettiar v CIT, (1983) 143 ITR 269 (Mad)]. 

(41) Income from sale of import entitlements obtained by a manu¬ 
facturer and exporter of its own manufactured goods was treated as not 
attributable to manufacturing activity and the assessee-company was taxed 
on the basis of a non-industrial company—^rectification held possible to 
treat the company as an industrial company because such income should be 
treated as income attributable to manufacturing activity [Obeetee (P.) Ltd. 

V CIT, (1983) 143 ITR 793 (All)]. 

(42) An allowance of a deduction, which was prima facie against the 
law, could be withdrawn through rectification proceedings [Sirsa Industries 

V CIT, (1984) 147 ITR 238 (Punj)]. 

(43) Grant of extra-shift allowance on electrical machinery contrary to 
the statutory provisions in that regard [CIT v Sundaram Textiles Ltd., 
(1984) 149 ITR 525 (Mad)]. 

(44) Giving of credit for tax deducted at source in respect of income 
not offerred for assessment [CIT v Tanjore Permanent Bar^ Ltd., (1984) 
149 ITR 788 (Mad)]. 

(45) Omission to take into account such amount as was liable to addi¬ 
tional tax on the *relevant amount of distributions of dividends’ for the 
assessment year 1966-67 [Sarangpur Cotton Mfg. Co. Ltd. v CIT, (1985) 
152 ITR 251 (Guj—FB)]. 

(46) In calculating penalty u/s. 271(1) (a) on a registered firm treat¬ 
ing it as unregistered firm as per section 271(2), failure to deduct the 
annuity deposit which would have been payable by an unregistered firm 
[Maya Ram Jia Led v CIT, (1985) 152 ITR 608 (Punj)]. 

(47) Grant of relief under sections 80L and 80M on misreading of 
section 80A(2) [CIT v Bengal Assam Steamship Co. Ltd., (1985) 155 
ITR 26 (Cal)]. 

(48) Failure to charge tax on income of a charitable trust whose exemp¬ 
tion was indisputably liable to be forfeited for contravention of the pro¬ 
visions of section 13(1)(c) read with section 13(3) [CIT v Shree EkUngji 
Trust, (1985) 155 ITR 383 (Raj)]. 

(49) Grant of rebate to a person, who was not ordinarily msident, treat¬ 
ing him as a non-resident [Chimeadthai K. Patel v CWT, (1985) 156 ITR 
373 (Guj)]. 

(50) Exemption neither claimed nor granted in respect of an income 
indisputably eligible for exemption could be claimed and granted throuj^ 
rectification proceedings [West Bengal State Warehousing Corporation v 
CIT, (1986) 157 ITR 149 (Cal)]. 

(51) Allowance of weighted deduction in respect of trade discount which 
is not ^expenditure* within the meaning of section 35B [CIT v Quilon 
Marine Produce Co., (1986) 157 JTR 448 (Ker)]. 

(52) Rectification proceedings for withdrawing the deduction of excess 
profits tax and business profits tax liabilities against income from other 
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sources were held justified [Ouru Prasad v CIT: Chhattu Ram v CIT: 
Chhattu Ram Horil Ram (P.) Ltd. v CIT, (1986) 158 ITR 278 (Pat); 
Ram Chandta Prasad Bhadani v CIT, (1987) 167 ITR 313 (Pat)]. 

(53) Failure to gross<up income of a foreign national in a case where 
the taxes of the foreign national were paid by the Indian company [Zdzidaw 
Skakuz V CIT: Bujniewick Zenon v CIT, (1986) 158 ITR 420 (AP)]. 

(54) Grant of extra-shift allowance for the full year to the assessee 
who worked only for a part of the year [CIT v Pitrtabpore Co. Ltd., (1986) 
159 ITR 362 (Cal)]. 

(55) Mistake in determining the written down value [Bihar State Road 
Transport Corporation v CIT, (1986) 162 ITR 114 (Pat)]. 

(56) Failure to levy additional surcharge on unearned income of the 
assessee [CIT v Shri Sandeep Bipinchandra, (1987) 163 ITR 157 (Guj)]. 

(57) Failure to impose penalty under section 271(1) (a) on a registered 
firm treating the same as an unregistered firm as per section 271(2) [Rama- 
nand Singh & Co. v CIT, (1987) 164 ITR 78 (Pat)]. 

(58) Failure to compute tax on capital gains payable by a registered 
firm inspite of the own High Court decision holding a registered firm 
liable to pay tax on capital gains [Standard Radiators v CIT, (1987) 165 
ITR 178 (Guj)]. 

(59) Failure to grant a rebate to the assessee to which it is entitled 
on undisputed facts [Burmah Oil Co. Ltd. v ITO, (1987) 165 ITR 264 
(Cal)]. 

(60) Allowance of full development rebate overlooking the mandatory 
provisions about creation of development rebate reserve in that regard 
[Addl. CIT V India Tin Industries (P.) Ltd., (1987) 166 ITR 454 (Kam)]. 

(61) Non-withdrawal of rebate of income-tax in case of a widely-held 
company in respect of the whole amount of the dividends other than divi¬ 
dends on preference shares under the mandatory provisions of law in that 
regard [Jaipur Udyog Ltd. v CIT, (1987) 32 Taxman 42 (Raj)].”. 

Page 3135: section 154: 

Serial No. (10): The decision in Anchor Pressing (P.) Ltd. v CIT 
[(1975) 100 ITR 347 (All)], has been aflurmed in Anchor Pressings (P.) 
Ltd. v CIT [(1986) 161 ITR 159 (SC)]. 

Page 3139: section 154: 

After serial No. (43), dealing with illustrative cases where there were 
held to be errors not apparent from the record so as not to justify action 
under section 154, add ,— 

“(44) Allowance of interest under section 214 was held not possible 
through rectification proceedings as the instalments of advance tax were 
not paid on the due dates in accordance with section 211 but within the 
financial year itself [CIT v Jagannath Narayan Kutumbik Trust, (1983) 144 
ITR 526 (MP)]. 


cap: it V— -40 
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(45) An exemption granted could not be withdrawn through rectification 
proceedings where the prospective amendment coined a definition o{ a parti¬ 
cular term which, prior to such amendment, was susceptible of different 
meanings \CWT v Smt. Sharda Devi Mittal, (1984) 146 Illl 510 (MP)]. 

(46) Relief granted under section SOM without taking into account the 
depreciation of earlier years was held not be withdrawn through rectifica¬ 
tion proceedings [CIT v Ellenbarrie Tea Co. Ltd., (1984) 146 ITR 617 
(Cal)]. 

(47) Disallowance of an already allowed deduction in respect of gratuity 
liability was held not possible through rectification proceedings [CIT v East 
India Cotton Association Ltd., (1984) 149 ITR 274 (Bom)]. 

(48) Withdrawal of development rebate already allowed cannot be 
effected through rectification proceedings on the basis of a disqualifying 
factor found to exist in a subsequent year without anything on record in 
that regard for the year concerned [Abhinendra Kumar v CIT, (1984) 150 
ITR 189 (MP)]. 

(49) Increase in the quantum of disallowance made under section 40(c) 
by including an debatable item, say, guarantee commission, within .^t mis¬ 
chief of that section has been held not possible through rectification pro¬ 
ceedings [CIT V Godrej and Boyce Mfg. Co. Ltd., (1985) 151 ITR 496 
(Bom)]. 

(50) Levy of dividend tax on excess dividend declared for assessment 
year 1965-66 was held not possible through rectification proceedings on the 
interpretation of a doubtful provision [Addl. CIT v Bharat Vijay Mills 
Ltd., (1985) 152 ITR 255 (Guj)]. 

(51) Withdrawal of export rebate granted on cash subsidy and excise 
duty drawback treating these as forming part of ‘sale proceeds’ or ‘turn¬ 
over’ of export business could not be effected through rectification proceed¬ 
ings as it involved a debatable point [CIT v Calcutta Steel Co. Ltd , (1985) 

153 ITR 488 (Cal)]. 

(52) Reduction in the quantum of the depreciation already allowed on 
the ground that the plant and machinery were used for a part of the year, 
was held not justified through rectification proceedings as it involved a 
debatable point [Addl. CIT v Distillers Trading Corporation Ltd., (1985) 

154 ITR 507 (Del)]. 

(53) Substitution of general (lower) rale of depreciation in place of 
the special (higher) rate of depreciation already applied has been held not 
possible through rectification proceeding [Jaipur IJdyog Ltd. v ITO, (1985) 
156 ITR 377 (Raj)]. 

(54) Withdrawal of interest given under section 244 on refund granted 
in respect of assessment year 1961-62 has been held not possible through 
rectification proceedings [Clan Line Steamers Ltd. v ITO, (1985) 156 ITR 
631 (Cal)]. 

(55) Relief under section 80J not allowed for the year of experimental 
production could not be allowed for that year through r«:tification pro¬ 
ceedings [CIT V Food Specialities Ltd., (1985) 156 ITR 790 (Del)]. 
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(56) Acceptance of computation of capital gains as worked out by the 
assessee in accordance with the principles laid down in one Supreme Court 
decision cannot be disturbed through rectification proceedings by applying 
principles laid down in another Supreme Court decision where both the 
decisions were available at the time of the original assessment [CIT v 
United MercantUe Co. (Pr.) Ltd., (1986) 158 ITR 41 (Raj)]. 

(57) Relief under the then section 84, which was neither claimed nor 
granted in the original assessment, could not be claimed and granted 
throught rectification proceedings unless precise factual material and clear 
data to support the claim were available in the income-tax assessment record 
or in connected record of super profits 'tax assessment [Anchor Pressings 
(P.) Ltd. V CIT, (1986) 161 ITR 159 (SC)]. 

(58) Withdrawal of interest awarded under section 244(]A) on refund 
of excess tax withheld under section 241 was held not possible through 
rectification proceedings on the ground that the assessee was entitled to 
interest under section 244(2) and not under section 244(1A) [CIT v 
Bowater Corporation Ltd., (1986) 161 ITR 280 (Cal)]. 

(59) Higher rate of rebate allowed to the assessee on the basis that the 
shares on which dividends had been declared were preference shares, was 
held not to be reduced through rectification proceedings [Rajasthan Finan¬ 
cial Corporation v CIT, (1987) 163 ITR 278 (Raj)]. 

(60) Inclusion of share of Income from a firm which was thrown by the 
assessee into HUF hotchpotch could not be included in his individual 
assessment through rectification proceedings [CIT v Onkar Nath Gupta, 
(1987) 163 ITR 514 (Punj)]. 

(61) The order of rectification recomputing capital gains was held not 
justified as it had resulted in further error which is not permitted by law 
[CIT V Russel Properties (P.) Ltd., (1987) 163 ITR 538 (Cal)]. 

(62) Withdrawal of depreciation allowed on dumpers was held not pos-*^ 
sible through rectification proceedings [5/«V Construction Co. v CIT, (1987) 
165 ITR 160 (Guj)]. 

(63) Withdrawal of rebate on super-tax was held not possible through 
rectification proceedings as the question of withdrawal was controversial 
and necessitated complicated calculations [CIT v Turner Morrison & Co. 
Ltd., (1987) 166 rm 57 (Cal)]. 

(64) Withdrawal of interest allowed imder section 214 to the assessee 
was held not possible through rectification proceedings on the ground that 
the advance tax was paid without first filing the estimate as that question 
involved a debatable point [Addl. CIT v Distillers Trading Corporation 
Ltd., (1984) 19 Taxman 318 (Del)]. 

(65) Method of valuation employed by the assessee and accepted by the 
Income-tax Officer over past several years could not be set at naught throu^ 
rectification proceedings [Adarsha Dugdhalaya Pr. Ltd. v ITO, (1987) 168 
ITR 48 (Bom)]. 

Also see, CIT v Ganganagar Sugar Mills Ltd., (1987) 164 ITR 245 
•(Raj); Controller of Stores v CST, (1985) Tax LR (N(XI) 38 (All).”. 
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Pages 3139-3140: section 154: 

On the subject ^'Interest u/s. 215 or 217 not charged—no rectification 
to charge such interest**, reference may also be made to— 

(1) C/r V Shri Mahinder Singh, (1985) 156 ITR 882 (Del) [Interest 
under section 217 not charged in the original assessment could not be 
charged through rectification proceedings]. 

(2) Bihar State Road Transport Corporation v CIT, (1986) 162 ITR 114 
(Pat^ [Where positive income was computed as a result of a rectification 
order, interest under section 217 could be charged in rectification pro¬ 
ceedings]. 

(3) CIT V Sarju Prasad, (1984) 148 ITR 718 (All) [Rectification pro¬ 
ceedings weie held justified for deleting interest charged under section 
217(1A) as there was a reasonable cause for not filing the estimate or 
revised estimate in time]. 

Pages 3140-3141: section 154: 

On the subject "'Charging of interest under section 139(8) by resorting 
to rectification proceedings—whether possible!**, reference may also be made 
to- " 

(1) Addl. CIT V Chemical Limes, (1984) 149 ITR 325 (Raj) [Interest 
under section 139(8) charged in original assessment was waived by passing 
a rectification order—^withdrawal of such waiver not possible by passing a 
second rectification order]. 

(2) CIT V Ashok Trading Co., (1986) 160 ITR 663 (Pat) [Interest not 
charged originally could be charged through rectification proceedings]. Also 
see, CIT v M. N. Sen Gupta & Co., (1986) 160 ITR 670 (Pat); CIT v 
Shree Laxmi Trading Co., (1986) 160 ITR 697 (Pat); CIT v Tiwary 
Bechar & Co., (1987) 165 ITR 78 (Pat). 

Page 3141: section 154: 

On the subject "Wrong reference to section is not fataV*, reference may 
also be made to Addl. CIT \ Pakco Engg. Pr. Ltd., (1983) 143 ITR 
415 (Bora). 

Pages 3141-3142: section 154: 

At the end of the paragraphs titled "Authorities empowered^', add ,— 

*Tt may be noted that section 154(1) has been substituted by a new 
sub-section by the Taxation Laws (Amendment) Act, 1984 (67 of 1984), 
with effect from 1st October, 1984. 

The newly substituted section 154(1) empowers any of the Income-tax 
authorities referred to in section 116 to amend any order passed by it 
under the provisions of the Act, with a view to rectifying any mistake 
apparent from the record. 

None else than the authority passing the order concerned is empowered 
to pass the rectification order if the requisite conditions are fulfilled. Thus, 
the Income-tax Officer has no jurisdiction to rectify a mistake inherent in 



S. 154] RECTIFICATION PRESUPPOSES AN ORDER 


6513 


the order passed by the Tribunal [C/T v Shell Petroleum Co. Ltd., (1987) 
164 ITR 357 (Cal)].”. 

Page 3142: sectton 154: 

At the End of the page, add ,— 

‘^Exercise of power of rectification presupposes existence of an order to 
be rectified.—For exercise of the power of rectification, it is a must that 
there must be an order which is sought to be rectified. Where there exists 
no order of assessment, an action taken for rectifying the order of assess¬ 
ment is not tenable [Madhwa Ramachandra Mutalik v Ag. ITO, (1981) 128 
ITR 249, 250 (Kam)].”. 

Page 3143: section 154: 

At the end of the paragraph titled **The words ‘any other order^ in 
section 154(1) (a) are not to be construed ejusdem generis^', add ,— 

“It may be noted that section 154(1) has been substituted by a new 
sub-section by the Taxation Laws (Amendment) Act, 1984 (67 of 1984), 
with effect from 1st October, 1984.”. 

Pages 3143-3144: section 154: 

At the end of the paragraphs titled “Power of AAC to rectify mistakes'*, 
add ,— 

“In the facts of Standard Radiators v CIT [(1987) 165 ITR 178 (Guj)], 
the Appellate Assistant Commissioner was held to be within his powers in 
rectifying the appellate order.”. 

Pages 3144-3146: seefion 154: 

On the subject "Appellate Tribunal's power to rectify", reference may 
also be made to the paragraphs titled "Power to rectify its orders" at pages 
4384 to 4385 of Vol. 5 and additions theretOr 

Pages 3148-3149: section 154: 

On the subject "No power of review", reference may also be made to 
CIT V United Mercantile Co. (Pr.) Ltd., (1986) 158 ITR 41 (Raj). 

PRge 3149: section 154: 

On the subject "Limits of the power", reference may also be made to 
CIT V Russel Properties (P.) Ltd., (1987) 163 FIR 538 (Cal) [holding 
that it is not the object of section 154 to peepetuate enors]. 

Pages 3150-3152: section 154: 

On the subj^t "Merger of the order in an appellate order — ITO’s juris^ 
diction to rectify", reference may also be made to— 

(1) Citizen Watch Co. Lid. v I AC, (1984) 148 ITR 774 (Kam) [In 
case of a composite ordor, that portion of the order, which is not challenged 
before the appellate authorities} ^s not merge in the appellate order]. 
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(2) Addl. CIT V India Tin Industries (P.) Ltd., (1987) 166 HR 454 
(Kara) [Where a part of the assessment order is not subject-matter of the 
appeal before the appellate authority, such part does not merge in the 
appellate order and the Income-tax (Mcer is competent to rectify such part 
of the assessment order]. 

Also see, ^'Doctrine of merger, how far forfeits Commissioner’s powers7’\ 
at pages 4594-4595 of Vol. 5. 

Pages 3153-3155: section 154: 

On the subject ’^Notice for rectification—section 154(3)”, reference may 
also be made to Asghear Ali Mohemmad Ilyas v State of Uttar Pradesh, 
(1983) 143 ITR 898 (All) [holding that a rectification order passed with¬ 
out giving opportunity of being heard to the assessee is void and is liable 
to be quashed through writ proceedings]. 

Pages 3157-3158: section 154: 

At the end of the paragraphs titled “Writ possible against an illegal notice”r 
add ,— 

“In the facts of Asghear Ali Mohammad Ilyas v State of Uttar Pradesh 
[(1983) 143 ITR 898 (All)], the alternative remedy was held not a bar to 
quashing a rectification order passed without giving opportunity of being 
heard to the assessee concerned.”. 

Pagea 3158-3159: section 154: 

On the subject “Assessment under the 1922 Act—Notice issued under 
section 154 of 1961 Act—rectification not invaliiT^ reference may also be 
made to Guru Prasad v CIT: Chhattu Ram v CIT: Chhattu Ram Horil Ram 
(P.) Ltd. v CIT, (1986) 158 ITR 278 (Pat); Ram Chandra Prasad 
Bhadani v CIT, (1987) 167 ITR 313 (Pat). 

Page 3159: section 154: 

At the end of line 11 of the paragraph titled “Period of limitation — 
section 154(7)”, addl—“A rectification order passed after the expiry of the 
prescribed period of limitation is of no effect being barred by limitation 
IE. M. Chokkalingam Chettiar v Ag. ITO, (1986) 161 ITR 216 (Kara)]. 

It may be noted that as a result of the amendment of section 154(7) by 
the Taxation Laws (Amendment) Act, 1984 (67 of 1984), with effect from 
1st October, 1984, no rectification order under section 154 can be passed 
after the expiry of four years from the end of the financial year in which 
the order sought to be rectified was passed as against four years from the 
date of the order sought to be rectified.”. 

3160-3161: section 154: 

On the subject “Rectification order made after passing of the reassess-- 
ment order—period of limitation”, reference may also be made to— 

(1) CIT v Mysore Iron A. Steel Ltd., (1986) 157 ITR 531 (Kara) 
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[In respect of rectification of a reassessment order, the period of limitation 
is to be recokned from the reassesment order even though the original assess¬ 
ment was also rectified by passing a rectification order], 

(2) Kundan Lai Srikishan v CST, (1987) Tax LR 2094 (SC) [In case 
of an application for rectification of a reassessment order, the period of 
limitation has to be reckoned from the reassessment order and not from 
the original assessment order]. 

Page 3161: section 154: 

Before line 9 from the bottom, add ,— 

**Rectification of an earlier rectification order possible.—It is possible 
to make a second rectification order with reference to an earlier rectifica¬ 
tion order on fulfilment of the requisite conditions in that regard. In such 
a case, the period of limitation is to be reckoned from the first rectification 
order and not from the original assessment order [Bihar State Road Tran¬ 
sport Corporation v CIT, (1986) 162 ITR 114 (Pat)], 

In such a case, the second rectification order can have legs to stand 
upon only if the first rectification order itself is in existence. Where the 
first rectification order is set aside, there can be no scope for passing, or 
claiming any operation, of the second rectification order [CIT v Vijaya 
Productions (P.) Ltd., (1985) 23 Taxman 284 (Mad)].”. 

Page 3162: section 154: 

On the subject “Court can by mandamus compel the authority to rectify 
even if four years’ limitation period had expired”, reference may also be 
made to Smt. Rajamma v ITO, (1985) 152 HTl 657 (Karn) [Where an 
application for rectification was not disposed of even after a long delay, 
the High Court directed the Income-tax Officer to dispose of such applica¬ 
tion within one month from the date of receipt of the order of the court]. 

Pages 3165-3166: section 154: 

On the subject “Section 154 atuf. section 147 may overlap”, reference 
may also be made to Sirsa Industries v CIT, (1984) 147 ITR 238 (Punj). 

Page 3167: section 154: 

At the end of the paragraphs titled “Question of law”, add ,— 

“The question whether rejection of application for rectification was valid 
is a question of law [Bombay Motors v CIT, (1986) 157 ITR 623 (Raj)]. 
Similarly, the question whether it was competent for the Inspecting Assis¬ 
tant Commissioner to make an order under section 154 is a question of law 
[CIT v Maharaja Shri Umaid Mills Ltd., (1987) 164 ITR 268 (Raj)]. Also 
see, CIT v K. N. Oil Industries, (1987) 163 ITR 112 (MP). 

But, in the facts of Kaluram v CIT [(1983) 141 ITR 589 (MP)], it has 
been held that no question of law arose from the order of the Tribunal. 
Also see, CIT v Hindustan Zinc Ltd., (1986) 50 CTR (Raj) 222. 



6516 


INCOME-TAX LAW, VOL. 7 [S. 155 


In C/r V Onkar Nath Gupta [(1987) 163 ITR 514 (Punj)], as the point 
of law was already settled by the same High Court, the Tribunal was not 
directed to refer the question of law.*’. 

Page 3184: section 155: 

After line 14 from top, add ,— 

“X. By the Taxation Laws {Amendment) Act, 1984.—^The scope and 
effect of the amendments [except insertion of section 155 (7B)] made'by this 
Act in section 155 have been elaborated in the following portion of the 
departmental circular No. 394, dated 14th September, 1984, as under;— 

‘Amendments of section 155 of the Income-tax Act. —^Zl.l The Amend¬ 
ing Act has made certain modifications in the provisions of section 155 qf 
the Income-tax Act. 

21.2 Under one of the amendments, a new clause (c) has been inserted 
in sub-section (1) of section 155. The new clause (c) seeks to secure 
that, where in respect of any completed assessment of a partner in a firm, 
it is found on any order passed under sub-section (4) of section 245D by 
the Settlement Commission on the application made by the firm that the 
share of the partner in the income of the firm has not been included in the 
assessment of the partner or, if included, is not correct, the Income-tax 
Officer may amend the order of assessment of the partner, with a view to 
the inclusion of the c(hare in the assessment or the correction thereof, as the 
case may be. 

213 Under another amendment, a new clause (c) has been inserted 
in sub-section (2) of section 155. The new clause seeks to secure that, 
where in respect of any completed assessment of a member of an associa¬ 
tion of persons or a body of individuals, it is found on any order passed 
under sub-section (4) of section 245D by tibe Settlement Commission on the 
application made by the association or body that the share of the member 
in the income of the association or body, as the case may be, has not been 
included in the assessment of the member, or if included, is not correct, the 
Income-tax Officer may amend the order of assessment of the member with 
a view to the inclusion of the share in the assessment or the correction 
thereof, as the case may be. 

21.4 Sub-sections (1), (2), (4), (7), (8), (9), (10), (lOA) and 
(IOC) of section 155 have also been amended to secure that the period of 
rectification laid down in the respective sub-sections shall be reckoned from 
the end of the financial year in which the relevant order was passed, and 
not from the date of the relevant order as at present. This modification 
would facilitate in keeping track of the period of limitation laid down for 
passing an order under section 155 of the Act. 

Zl*5 The aforesaid amendments take effect from 1st October, 1984^ 
[section 30, excluding clause (e), of the Amending Act].* 
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The scope and effect of the newly inserted section 155(7B) have been 
elaborated in the following portion of the departmental circular No. 397, 
dated 16th October, 1984, as under:— 

‘Other amendments—section 155.—16.1 The Amending Act has in¬ 
serted a new sub-section (7B) in section 155 of the Income-tax Act relating 
to other amendments. This is in consequence of insertion of a new section 
47A by section 13 of the Amending Act. 

16.2 The new sub-section (7B) provides that where profits or gains 
arising from the transfer of a capital asset are not charged to tax under 
section 45 of the Act by virtue of clause (iv) or clause (v) of section 47 
of the Act, but such profits and gains are deemed under the new section 
47A to be income chargeable under the head “Cafilal gains”, the Income- 
tax Officer may make an order of amendment at any time before the ex¬ 
piry of four years from the end of the previous year in which the relevant 
capital asset was converted into, or treated as, stock-in-trade or, as the case 
may be, the parent company or its nominees or, as the case may be, the 
holding company ceased to hold the entire share capital of the subsidiary 
company. 

16.3 The amendment takes effect from 1st April, 1985, and will, accor¬ 
dingly, apply in relation to the assessment year 1985-86 and subsequent 
years, [section 30(e) of the Amending Act]’. 

XI. By the Finance Act, 1985.—^By this Act, section 155(11) has been 
omitted with effect from 1st April, 1986. The omission is consequential 
to the omission, by that Act, of section 80N. 

XII. By the Finance Act, 1986.—^By this Act, sub-sections (8) and 
(8A) of section 155 have been amended, with effect from 1st April, 1987, 
so as to bring these in lines with amended provisions of sub-sections (1) 
and (2) of section 54. 

Xni.. By the Taxation Laws (Amendment and Miscellaneous Provi¬ 
sions) Act, 1986.—^By section 32(g) of this Act, the Explanation below 
section 155 (4A) has been amended, with effect from 1st April, 1988. The 
amendment is consequential to the omission, by that Act, of section 
32(l)(v/). 

XTV. By the Finance Act, 1987.—^By section 44 of this Act, section 
155(12) has been omitted, with effect from 1st April, 1988. This omission 
is consequential to the amendments made, by that Act, in section 80-0. 

Further, by section 74(c) (zi) of that Act, section 155(4) has been 
amended, with effect from 1st April, 1988. This amendment is consequential 
to the substitution, by that Act, of section 74 of the 1961 Act. 

Also, by section 74(c) (v) of that Act, section 155(10A) has been 
amended, with effect from 1st April, 1988. This amendment is consequen¬ 
tial to the insertion, by that Act, of section 2(29A) coining a (Mnition of 
the expression 'long-term capital asset’.”. 
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Page 3186: section 155: 

After line 26 of the paragraph titled “When a partner's assessment can 
be amended"*^ add ,— 

“It may be noted that section 155(1) has been amended in that regard 
by the Taxation Laws (Amendment) Act, 1984 (67 of 1984), with effect 
from 1st October, 1984.”. 

Page 3187: section 155: 

At the end of the paragraph titled “Larger limitation period\ add ,— 
“The starting point of this limitation period has been amended by the Taxa¬ 
tion Laws (Amendment) Act, 1984 (67 of 1984), with effect from 1st 
October, 1984.”. 

Page 3189: section 155: 

At the end of the paragraph titled “Rectification of the assessment of a 
retiring partner^", add ,— 

“Also see, 'Rectification of the assessment of retiring partner', at pages 
3625-3626 of Vol. 4.”. 

Page 3189: section 155: 

At the end of the paragraph titled “Rectification of assessment of a 
member of an AOP—section 155(2)”, add ,— 

“It may be noted that section 155(2) has been amended by the Taxation 
Laws (Amendment) Act, 1984 (67 of 1984), with effect from 1st October 
1984.”. 

Page 3190: section 155: 

At the end of the paragraphs titled “Rectification consequent on recom¬ 
putation of loss or depreciation—section 155(4)”, add ,— 

“In Anglo Dutch Paint, Colour and Varnish Works P. Ltd. v CIT 
[(1986) 157 ITR 614 (Del)], the piovisions of section 155(4) of the 
1961 Act have been held not applicable to assessment years 1950-51 and 
1951-52 governed by the 1922 Act provisions. 

It may be noted that section 155(4) has been amended by the Taxation 
Laws (Amendment) Act, 1984 (67 of 1984), and also by the Finance Act, 
1987 (11 of 1987).”. 

Pages 3192-3193: section 155: 

At the end of the paragraphs titled “Recomputation of distributable in¬ 
come in case of a section 104-company—section 155(7)”, add ,— 

“The starting point of the period of limitation prescribed in section 155(7) 
has been amended by the Taxation Laws (Amendment) Act, 1984 (67 of 
1984), with effect from 1st October, 1984.”. 

Page 3194: sedion 155: 

Before line 10 from the bottom, add ,— 

“The legislature has only used the word ‘enhanced’ or ‘further enhanced** 
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in section 155 (7A). There is no deeming provisicm or statutory fiction, in 
that section, that the computation made earlier shall be deemed to have 
been wrongly made on reduction or further reduction. It cannot be imputed 
to the legislature that it was not aware of the provision of section 54 of 
the Land Acquisition Act, 1894, which gives a right to the Government to 
have the compensation reduced in appeal to the High Court or further 
reduced in appeal to the Supreme Court. The enhanced compensation would 
thus a<x:rue only when the court accepts it and the decision becomes final 
[Harish Chandra v C/T, (1985) 154 ITO 478, 490 (Del)].”. 

I 

Pages 3194-3195: section 155: 

At the end of the paragraphs titled “Reccmputation of capital gains in 
respect of residentud house—section 155(8)”, add ,— 

“It may be noted that section 155(8) has further been amended by the 
Taxation Laws (Amendment) Act, 1984 (67 of 1984), with effect from 1st 
October, 1984, and by the Finance Act, 1986 (23 of 1986), with effect 
from 1st April, 1987.”. 

Pages 3195-3196: section 155: 

At the end of the paragraphs titled **Capital gains not chargeable to tax 
un^r section 54(2)— rectification for exclusion of—section 155(8^4)”, 
add,— 

“It may be noted that section 155(8A) has further been amended by the 
Finance Act, 1986 (23 of 1986), with effect from 1st April, 1987.”. 

Page 3196: section 155: 

At the end of the paragraph titled ‘'Capital gains not chargeable to tax 
under section 54B(1)— rectification for exchmon of—section 155(9)”, 
add ,— 

“It may be noted that section 155(9) has further been amended by the 
Taxation Laws (Amendment) Act, 1984 (67 of 1984), with effect from 1st 
October, 1984.”. 

Page 3197: section 155: 

At the end of the paragraphs titled "Capital gains not cheurgeable to tax 
under section 54D(1)— rectification for exclusion of—section 155(10) (a)”, 
add,— 

“It may be noted that section 155( 10(a) has further been amended by 
the Taxation Laws (Amendment) Act, 1984 (67 of 1984), with effect 
from 1st October, 1984.”. 

Page 3198: section 155: 

At the end of the paragraphs titled "Long-term capital gains not charge- 
idtle to tax under section 54£(1) —rectification for exclusion of—section 
I55(10i4)”, add,— 

“It may be noted that section 155(lOA) has further been amended by 
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the Taxation Laws (Amendment) Act, 1984 (67 of 1984), and by the 
Finance Act, 1987 (11 of 1987).” 

Page 3198: section 155: 

At the end of the paragraphs titled ""Capital gains not chargeable to tax 
under section 54F(1)— rectification for exclusion of—section 155(10C)”, 
udd ,— 

“It may be noted that section 155(IOC) has been amended by the Taxa¬ 
tion Laws (Amendment) Act, 1984 (67 of 1984), with effect from 1st 
October, 1984.” 

Pages 3198-3199: section 155: 

At the end of the paragraphs titled ""Deduction under section 80Ar not 
allowed originally—rectification for allowing the same—section 155(11)”, 
odd ^— 

“It may be noted that section 155(11) has been omitted by the Finance 
Act, 1985 (32 of 1985), with effect from 1st April, 1986. The omission is 
consequential to the omission, by that Act, of section 80N.” 

Page 3199: section 155: 

At the end of the paragraph titled ""Deduction under section 80-0 not 
allowed originally—rectification for allowing the same—section 155(12)”, 
add ,— 

“It may be noted that section 155(12) has been omitted by the Finance 
Act, 1987 (11 of 1987), with effect from 1st April, 1988. The omission is 
consequential to the amendments made, by that Act, in section 80-0.” 

Page 3201: section 156: 

On the subject ""Tax, interest and penalty—different concepts”, reference 
may also be made to Chemmeens v ITO, (1984) 149 ITR 233 (Ker). 

Pages 3201-3202: section 156: 

On the subject ""Effect of service”, reference may also be made to Smt. 
Jijeebai Shinde v CGT, (1986) 157 ITR 122 (MP) [holding that an order 
made by an authority under a statutory provision does not become effective 
and valid until it is served on the party concerned]. 

Page 3203: section 156: 

After line 25 from top, add ,— 

“Defect in notice—effect of.—^A demand notice is a process for recovery 
of tax after assessment proceedings are completed. Therefore, a defective 
notice cannot vitiate assessment proceedings [Manilal Raghavji Kothari v 
CIT, (1985) 156 ITR 661, 668 (Pat)]. 

But where a vague notice of demand, which lacks in giving necessary 
particulars to the assessee, is served on the assessee, such a defect in the 
notice of demand would render it liable to be quashed and set aside [Cf. 
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Ganesh Sugar Mills v State of. Uttar Pradesh, (1986) Tax LR 1990, 1995 
(SC)].”. 

Pages 3204-3206: section 156: 

On the subject ‘Tax reduced in appeal, no fresh notice necessary'\ refer¬ 
ence may also be made to M. N. Jadhav v ITO, (1986) 161 ITR 275 
(Karn) and Manohar Lai v CIT, (1987) 34 Taxman 418, 424-425 (All), 
which have followed Union of India v Jardine Henderson Ltd., (1979) 
118 ITR 112 (SC). 

Page 3206: section 156: 

After line 16 of the paragraph titled “Tax reduced in appeal or other 
proceedings—recovery proceeding for the original amount illegal”, add ,— 

‘‘In Gora Chand Porel v Union of India [(1986) 160 ITR 158 (Cal)], 
the second demand notice issued after reduction of tax in appeal was consi¬ 
dered to be an intimation given as required under section 3(l)(h)(K) of 
the Taxation Laws (Continuation and Validation of Recovery Proceedings) 
Act, 1964. It was held that the recovery proceedings could be continued 
in relation to the amount of tax as reduced.”. 

Page 3207: section 156: 

After line 22 from top, add ,— 

“A Validating Act seeks to validate the earlier Acts declared illegal and 
unconstitutional by courts by removing the defect or lacuna which led to 
the invalidation of the law. With the removal of the defect or lacuna 
resulting in the validation of any Act held invalid by a competent court, 
the Act may become valid, if the Validating Act is lawfully enacted. But the 
question may still arise as to what will be the fate of acts done before the 
Validating Act curing the defect has been passed. To meet such a situation 
and to provide that no liability may be imposed on the State in respect of 
such acts done before the passing of the Validating Act making such Act 
valid, a Validating Act is usually passed with retrospective effect. The 
retrospective operation relieves the State of the consequences of acts done 
prior to the passing of the Validating Act. The retrospective operation of a 
Validating Act properly passed curing the defects and lacuna which might 
have led to the invalidity of any act done may be upheld, if considered 
reasonable and legitimate [D. Cawasji <fc Co. v State of Mysore, (1984) 
150 ITR 648, 660-661 (SC)]. In that case, to the extent that the Act 
impQsed the higher levy with retrospective effect and sought to nullify the 
judgment and order of the High Court, the Act was held to be invalid and 
unconstitutional”. 

Page 3213: section 157: 

After the paragraph titled ‘‘1922 Act'*, add ,— 

**Legisiative amendment,—Section 157 has been amended by section 
74(c) («) of the Finance Act, 1987 (11 of 1987), The amendment is 
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consequential to the substitution, that Act, of section 74 of the 1961 
Act.”. 

Page 3216: new section 1S8A: 

At the beginning of the page, add ,— 

**New section 158A.—A new Qiapter XIVA, containing section 1S8A, 
relating to procedure when assessee claims identical (piestion of law is pend~ 
ing before High Court or Supreme Court, has been inserted by the Taxation 
JLaws (Amendment) Act, 1984 (67 of 1984), with effect h:om 1st October, 
1984. 

The scope and effect of the newly inserted section 158A have been 
elaborated in the following portion of the departmental circular No. 394, 
dated 14th September, 1984, as under:— 

'Special provision for avouUng repetitive appeals. —^22.1 When there is 
a difference between the Income-tax Officer and a taxpay» on any ques¬ 
tion of law arising in the case of the taxpayer for several years, the taxpayer 
has to contest, the question of law for each of these years. This leads to 
unnecessary proliferation of appeals before the appellate authorities and re¬ 
ference applicatimis before the High Courts on identical questions of law 
in the case of the same taxpayer. 

22^ With a view to avoiding such repetitive appeals and reference 
applications, the Amending Act has inserted a new Chapter XIVA in the 
Income-tax Act entitled "Special provision for avoiding repetitive appeals'*. 
The aforesaid Chapter contains a new section 158A which provides for a 
special procedure in cases where an assessee claims that any quration of 
law arising in his case for an assessment year which is pending before the 
Income-tax Officer or any appellate authority (such case being hereafter 
referred to as “the relevant case”) is identical with the question of law 
arising in his case for another assessment year which is pending before the 
High Court on a reference under section 256 or before the Supreme Court 
on a reference under section 257 or in appeal under section 261 (such case 
being hereafter referred to as “the other case”). In such cases, the assessee 
may furnish to the Income-tax Officer or the appellate authority, as the 
case may be, a declaration in the prescribed form and verified in the pres¬ 
cribed manner, that If the Income-tax Officer or, as the case may be, the 
appellate authority agrees to apply to the relevant case the final decision 
on the question of law in the other case, he shall not raise such question 
of law in the relevant case in appeal before any appellate authoriw or for 
a reference before the High Court or the Supreme Court or in appeal before 
the Supreme Court under the aforesaid sections of the Income-tax Act. 

22.3 Where a declaration as aforesaid is furnished to any appellate 
authority, the appellate authority will have to call for a report from the 
Income-tax Officer on the correctness of the claim made by the assessee. 
Where the Income-tax Officer makes a requ^t to the appellate authority 
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to give him an opportunity of being heard in the matter, the appellate 
authority will have to allow such opportunity to the Income-tax Officer. 

22.4 If the Income-tax Officer or, as the case may be, the appellate 
authority is satisfied that the question of law arising in the relevant case is 
identical with the question of law in the other case, the Income-tax Officer 
or, as the case may be, the appellate authority may admit the claim of the 
assessee. Where the Income-tax Officer or the appellate authority is not so 
satisfied, the claim of the assessee shall be rejected. The order admitting 
or rejecting the claim will have to be made in writing. The order of the 
Income-tax Officer or the^ appellate authority admitting or rejecting the 
claim shall be final and shall not be called in question in any proceeding 
by way of appeal, reference or revision under the Income-tax Act. 

22.5 The fact that the claim made by the assessee is admitted will 
not, however, preclude the Income-tax Officer or, as the case may be, the 
appellate authority from making an order disposing of the relevant case 
without awaiting Ae final decision on the question of law in the other case. 
However, when the decision on the question of law in the other case becomes 
final, it shall be applied to the relevant case and the Income-tax Officer or, 
as the case may be, the appellate authority shall, if necessary, amend the 
order earlier passed by the Income-tax Officer or the appellate authority 
conformably to the final decision on the question of law in the other case. 

22.6 When a claim made by the assessee is admitted, the assessee shall 
not be entitled to raise, in relation to the relevant case, the question of 
law in appeal before any appellate authority, or for a reference before 
the High Court or the Supreme Court or in appeal before the Supreme 
Court under the aforesaid sections of the Income-tax Act. 

22.7 For purposes of new section 1S8A, the expression “appellate 
authority” means the Appellate Assistant Commissioner, the Commissioner 
(Appeals) or the Appellate Tribunal. The expression “case”, in relation to 
an assessee, has been defined to mean any proceeding under the Income- 
tax Act for the assessment of the total income of the assessee or for the 
Imposition of any penalty on him. 

22.8 The aforesaid provisions take effect from 1st October, 1984.’. 

Relevant rule and frarm.—^Rule 16 of the Income-tax Rules, 1962 [see, 

page 5473 of Vol. 6] and Form No. 8 appended to those Rules [see, pages 
3590-3591 of Vol. 6] are relevant to section 158A.*.’ 

Page 3220: section 159: 

In line 12 of the paragraph titled “5copc and object of section 159(1)”, 
after “79 ITR 1 (SC)”, add,^**; Trustees and Executors of the Late Shn 
Shatnji Kheta v /TO, (1984) 148 ITR 219 (Bom)” [holding that provi¬ 
sions of section 24B of the 1922 Act do not extend to tax the liabiUty of 
deceased persons beyond the previous or the account year in which that 
person died]. 
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Page 3225: section 159: 

On the subject **Continuity of the proceedings**, reference may also be 
made to CIT v C. V. Raghava Reddy, (1984) 148 ITR 385 (AP). 

Pages 3225-3226: section 159: 

At the end of the paragraphs titled "Reassessment of deceased’s escaped 
income", add,-^ 

“In the facts of Trustees and Executors of the Late Shri Shamfi Kketa v 
ITO [(1984) 148 ITR 219 (Bom)], it has been held that reassessment of 
income of the deceased for years prior to the year in which he died could 
not be made in the hands of the legal representatives under section 24B of 
the 1922 Act.”. 

Page 3230: section 159: 

At the end of the paragraph titled "A 14S-notice in the name of a person 
known to be dead—reassessment proceedings against legal representative 
not valid", add ,— 

“However, fresh reassessment proceedings can be initiated by issuing a 
reassessment notice to the legal representative because a proceeding initiated 
against a dead person had no existence in the eye of law [CIT v Surendra 
Kumar Bhadani, (1987) 164 ITR 323 (Pat)].”. 

Page 3230: section 159: 

On the subject "Personal liability of the legal representative—section 
159(4)”, reference may also be made to CIT v S. Kumaraswamy Reddiar 
Sons, (1985) 154 ITR 724 (Ker). 

Pages 3231-3232: section 159: 

On the subject "All the legal representatives must be proceeded with — 
general rule", reference may also be made to K. Ashok Kumar v CIT, 
(1986) 162 ITR 543 (Kam). 

Page 3235: section 159: 

In line 11 of the paragraph tilled, "Under section 271(1) (n)”, after “124 
ITR 77 (All)”, add,—"-, CWT v Abdul Mazid Khan, (1984) 147 ITR 
53 (UP); CWT V Rani Sajjan Kumari, (1985) 155 ITR 438 (Raj)” 
[holding that penalty under section 18(1) (a) of the Wealth-tax Act, 1957, 
cannot be imposed on a legal representative]. Also see, Smt. Kalawati Devi 
v ITO, SLP (Civil) No. 7805 of 1980: (1984) 148 ITR (St.) 66 (SC). 

Page 3247: section 161: 

After line 8 from top, add ,— 

“A new sub-section (lA) has been inserted in section 161 by the Finance 
Act, 1984 (21 of 1984), with effect from 1st April, 1985. The scope and 
effect of this new section 161(1 A) have been elaborated in paragraphs 
26.1 to 26.4 of the departmental circular No. 387, dated 6th July, 1984, 
which have been reproduced at pages cxxxii-cxxxiii of Vol. 4.”. 
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Page 3253: section 164: 

Before line 4 from bottom, add ,— 

*‘VL The Finance Act, 1984.—^The scope and effect of the amendments 
made in section 164 by the Finance Act, 1984 (21 of 1984), have been 
elaborated in paragraphs 27.1 to 28.7 of die departmental circular No. 387, 
dated 6th July, 1984, which have been reproduced at pages cxxxiii-cxxxvi 
of Vol. 4. Reference in this connection may also be made to discussion at 
pages cxxxvii-cxxxviii of Vol. 4.”. 

Page 3258: section 160: 

At the end of the paragraphs titled "Guardian or a manager of a minor,, 
lunatic or idiot—section 160(1) (k)" odd ,— 

“In CIT V Mrs. Moktar Begum [(1986) 162 ITR 402 (Cal)], a Muslim, 
who was a sole proprietor of a business, died leaving behind his widow and 
minor children. The widow continued the business in the same name and 
style. It was held that the widow carried on the business on her own and, 
at best, as the custodian of her minor children. She did not act a guardian 
of her minor children because unlike the natural guardian of a Hindu minor, 
a de facto guardian has no right to act on behalf of a Muslim minor. In 
law, she was a representative assessee in relation to her minor children. The 
widow was in receipt of income of the business on behalf of her minor 
children to the extent of their shares. She was liable to be assessed as a 
representative assessee, under section 160(1) (i7), and not in the status of 
an association of persons.”: 

Page 3262: section 160(l)(iv): 

After line 28 from top, add .— 

“The provisions of section 160(l)(iv) are not attracted in respect of a 
trust created by or on behalf of a minor without obtaining the prior sanction 
of the civil court because such a trust does not exist in the eye of law 
[CIT V T. A. y. Trust, (1987) 166 ITR 848 (Ker)]. 

In Wagf Haji Sheikh Karim Bux v CIT [(1987) 167 ITR 724 (All)], 
it has been held that mutawallis of a waqf could be assessed as trustees.”. 

Pages 3262-3263: section 160: 

At the end of the paragraph titled "Whether one trust or two trusts are 
involved", add ,— 

“In CIT V Trustees of H. E. H. The Nizam's Family Trust [(1986) 162 
ITR 286 (SC)], there was a single trust deed and a single corpus. Specific 
directions were given for dividing that corpus into several distinct units 
for separate distinct purposes. It was held, on facts, that under that trust 
deed a number of separate and distinct trusts were created for specific and 
distinct purposes. All the several trusts were valid as it is open to a settlor 
to constitute two or more distinct truste under a-single document. All these 
trusts were held to be separately assessed.”. 


cap: it v-7—41 
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Pages 3268>3265: section 160: 

At the end of the paragraphs titled “Executors and trustees^', add ,— 

“In the facts of CIT v K.R. Patel [(1985) 151 ITR 250 (Bom)], the 
assessment of the income received by the assessee was upheld in his capacity 
as an' executor and not as a trustee.”. 

Page 3268: section 161: 

In line 2 from top, after “130 ITR 479 (Bom)”, add,— “ ; CIT v 
Ushaben Trust, (1984) Taxation 75(3)-106 (Bom)” [holding that income 
which is once brought to charge in the hands of the beneficiary cannot be 
again subjected to charge in the hands of the trustees even for rate purpose]. 

When once an income has been assessed in the hands of the beneficiary, 
a subsequent assessment of that income in the hands of the representative 
assessee is not valid [Cf. CWT v Trustees of the H. E. H. The Nizam-U 
Supplemental Family Trust, (1987) 167 ITR 688 (AP)]. 

Pages 3269-3270: section 161: 

On the subject “Nature and extent of the liability of a representative 
assessee", reference may also be made to CIT v Duduwala & Co., (1986) 
160 ITR 170 (Raj). 

Pages 3270-3271: section 161: 

At the end of the paragraphs titled “Status of the beneficiary to be 
adopted", add ,— 

“A combined reading of sections 160 and 161 of the Income-tax Act, 
1961, clearly establishes the position that a representative assessee is to be 
assessed only under section 161(2) of the Act. The definition of ‘repre¬ 
sentative assessee’ in clause (/v) of section 160(1) makes it clear that he 
could be assessed in respect of the income which is meant for the bene¬ 
ficiary whom he represents. The assessment should be made either in the 
hands of the representative assessee or directly on the beneficiary but it could 
only be with regard to the income to which the beneficiary is entitled, and 
the liability will only, be to that extent. There is no option on the Revenue 
in the case of a representative assessee to assess him personally. If there are 
more than one representative assessee, they cannot be assessed as an asso¬ 
ciation of persons [CIT v Karelal Kundanlal Trust, (1984) 148 ITR 412 
(MP)].”. 


Page 3274: section 161: 

At the end of the paragraphs titled “A trust can carry on business"*, add ,— 
“It may be noted that for and from assessment year 1985-86, the provi¬ 
sions of section 161(1 A) are relevant in the context of a business carried 
on by a private trust. That section has been inserted by the Finance Act, 
1984 (21 of 1984), with effect from 1st April, 1985, and makes provisions 
for taxation of business profits of private trusts at maximum marginal rate 
of income-tax.”. 
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Page 3275: seetion 151s 

Before line 11 from bottom, add ^— 

‘‘Two truats constitoted even by a single document—single assessment 
not possible.—^The assessment of each one of the trust has to be made 
separately in the hands of the trustees. Thus, where two trusts are created 
even by a single document, there must be two assessments and not a single 
assessment [CIT v Trustees of H.E.H. The Nizamis Trust, (1986) 162 
ITR 286 iSC)\ CIT V Trustees of H.E.H. The Nizam’s Wedding Gifts 
Trusts, (1985) 154 ITR 573 (AP)]. 

Business of firm carried on by receivers—basis of assessment.— Illus¬ 
trations .—(1) A suit for dissolution of partnership was compromised and 
the business of firm was agreed to be carried on by the receivers. On the 
question of assessability of the income of the firm, it has been held that 
one assessment had to made in the status of an association of persons. How¬ 
ever, the tax liability had to be to the extent and in the like manner as it 
would be leviable upon and recoverable from the persons represented by 
them [C7r v Duduwala Co., (1986) 160 ITR 170 (Raj)]. 

(2) A firm, owning a theatre, was dissolved by an order of the High 
Court in a suit for dissolution of the partnership. During the pendency of 
the suit, the High Court had appointed a receiver to take charge of the 
theatre and manage the same. It was held that the assessment had to be 
made on the receiver on the individual shares of the quondam partners 
[CIT\ M. S. Menon, (1987) 168 ITR 125 (Mad)].”. 

Page 3276: section 161: 

After line 17 from top, add ,— 

“Assessment u/s. 161 justified or not.— Illustrations. —(1) A trust was 
found to be created by the major persons and not by the minors. Such a 
trust was held to be valid and income of the trust from the business carried 
on by it was held assessable in the hands of the trustees under section 161 
[CIT V V.S. Kumaraswamy Reddiar Trust, (1982) 138 ITR 808 (Ker)]. 

(2) A tn^st was found to be created by or on behalf of minors without 
obtaining the prior sanction of the civil court. Such a trust was held not 
to be a valid trust in the eye of law. Therefore, the income of such a trust 
was held not assessable in the hands of the trustees as representative 
assessees under section 161 read with section 160(1)(/v) {CIT v T. A. V. 
Trust, (1987) 166 ITR 848 (Ker)].”. 

Page 3278: section 163: 

After serial No. 5, listing cases where the assessee was held not to be 
agent of the non-resident as no business connection was found to racist, 
add ,— 

“6. Addl. CIT V New Consolidated Gold Fields Ltd., (1983) 143 
ITR 599 (Pat), 

7. T.I.&M. Sales Ltd. v CIT. (1985) 151 ITR 286 (Cal), 
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afBrmed in CIT vT.I. A M. Sales Ltd., (1987) 166 IIU 93 
(SC). 

8. Prem Nath Diesels Grainvaying Division v CIT, (1986) 159 ITR 
575 (Del). 

Pages 3280-3281: section 163: 

On the subject ^'Appointment for each assessment year essential, refer¬ 
ence may also be made to CIT v Alfred Herbert (India) Pr. Ltd., (1986) 
159 ITR 583 (Cal). 

I 

Page 3283: section 163: 

After line 8 from top, add ,— 

"An agent as such of a non-resident need not be treated as an agent.— 
Under section 160(1) (i), not only a person who is treated as an agent 
under section 163 of a non-resident but also a real agent of the non-resi¬ 
dent is regarded as a representative assessee of the non-resident. Section 182 
of the Indian Contract Act, 1872, defines an ‘agent* as a person employed 
to do any act foi another person or to represent another in dealing with 
third persons. For the appointment of an agent, it is not necessary that 
there must be written authority. An agent may be appointed orally. 

In case of a person who has actually worked as an ‘agent’ of the non¬ 
resident, it is not needed that such a person should be treated as an agent 
after giving an opportunity of being heard as ordained by section 163(2). 

In Shri Hazoora Singh v CIT [(1986) 160 ITR 746 (Punj)j, H pur¬ 
chased a land in the name of a non-resident. He obviously acted as an agent 
of the non-resident. It was held that H was a representative assessee, under 
section 160(1) (j), (tf the non-resident in respect of the income of the 
accounting year in which he acted as an agent of the non-resident, notwith¬ 
standing that he was not treated as an agent of the non-resident after giving 
opportunity of being heard in that regard as required under section 163(2).”. 

Page 3283: section 163: 

After the paragraph titled "Non-resident as well as the agent both can 
be proceeded with — s. 166”, add ,— 

‘^rect assessment of the non-resident, whether bars assessment or 
reassessment of the agent? —^Where an assessment has been completed 
on the non-resident directly, it is not permissible thereafter to make an 
assessment or reassessment in respect of the same income in the hands of 
the agent after serving a notice upon him for treating him as an agent. The 
only thing that can be done is to recover the outstanding amount of tax 
determined to be payable by the non-resident as per section 167 from the 
assets which had vested in the hands of the agent. Where no property of 
the non-resident had so vested, no recovery can be made even under section 
167 [Prem Nath Diesels Grainvaying Division V CIT, (1986) 159 TTR 575 
(Del)]. Also see, CIT v Alfred Herbert (India) Pr. Ltd., (1986) 159 ITR. 
583 (Cal). 
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At die same time, a non-resident may have several representative assessees 
in respect of several heads under which income is derived by him. There 
can, therefore, be more than one assessment in respect of the income ac¬ 
crued or arisen to a non-resident provide there are more than one represen¬ 
tative assessee. Direct assessment on the non-resident in respect of other 
‘income would not affect the jurisdiction of the Income-tax Officer to assess 
the agent of the non-resident on income arising to the non-resident through 
him [CIT V Fertilizers <6 Chemicals (Travancore) Ltd., (1987) 166 ITR 
823, 833, 834 (Ker)]. 

Recovery from the non-resident po^ible even where assessment is made 
on his agent.—^Even where an assessment has been made in the hands of 
an agent of a non-resident, the recovery of the tax so assessed can be effected 
against the non-resident himself [Cf, I. Kurian v Ag ITO, (1987) 167 ITR 
196 (Ker)].”. 

Page 3283: section 163: 

On the subject '‘Agent of a non-resident—representative assessee in res¬ 
pect of what income?”, reference may also be made to Addl. CIT v New 
Consolidated Gold Fields Ltd., (1983) 143 ITR 599 (Pat). 

In the facts of Shri Hazoora Singh v CIT [(1986) 160 ITR 746 (Punj)], 
the income accruing to the non-resident from undisclosed sources was held 
covered by the provisions of section 9(1) (/) and was liable to be included 
in the assessment made on the agent in his representative capacity. 

Page 3286: section 163: 

At the end of the paragraph titled “Period of limitation for servicing a 
notice u/s. 148”, add ,— 

“In Shri Hazoora Singh v CIT [(1986) 160 ITR 746 (Punj)], the re¬ 
assessment notice for assessment year 1967-68 was issued on the agent of 
the non-resident within two years from the end of the relevant assessment 
year, i.e., before the end of March, 1970. The assessment was completed 
on 30-3-1974. It was held that the initiation of reassessment proceedings 
and completion of assessment both were within the period of limitation 
prescribed in that regard.”. 

Pages 3287-3288: section 164: 

At the end of the paragraphs titled “Discretionary trust—meaning of’, 
add,-— 

“A discretionary trust means a trust under which the trustees have abso¬ 
lute discretion to apply the income and capital of the trust as they will. A 
discretionary trust is one which gives the beneficiary no right to any part 
of the income of the trust property, but vests in the trustees a discretionary 
power to pay him, or apply for his benefit, such part of the income as they 
think fit. 
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The nature and character of the trust deed liave to be determined* as a 
whole by taking the entire provisions of the trust deed and once it is held 
that it is a discretionary trust and shares of the benefidaries are not known 
and determinate, it cannot be decided in a different manner for any parti¬ 
cular assessment year [Moti Trust v CIT, (1987) 165 ITR 367 (Raj)].”. 

Pages 3288-3289: section 164: 

On the subject “Fields of operation of section 161(1) and section 164”, 
reference may also be made to Moti Trust v CIT, (1987) 165 ITR 367, 374 
(Raj), special leave petition granted by the Supreme Court: (1985) 157 
ITR (St.) 57 (SC)]. 

Page 3289: section 164: 

At the end of the paragraph titled “Section 164 is of mandatory nature”, 
add ,— 

“Without noticing this mandatory nature of section 164(1), in Rai Saheb 
Seth Ghisalal Modi Family Trust v CIT [(1984) 149 ITR 724 (MP)], the 
assessments made on beneficiaries, whose shares were indeterminate or 
unknown, individually by including their respective shares from the trust 
income were held sufficient to preclude the Income-tax Officer from assess¬ 
ing the trustees, under section 164(1), in respect of the income of the 
trust.”. 

Page 3290: section 164: 

Before line 10 from the bottom, add. 

Assessment year 

“1985-86 

1986- 87 

1987- 88 

1988- 89 

Page 3290: s«;tion 164: 

Lines 5 and 6 of the paragraph titled “Basic exemption not available''*: 
The basic exemption for assessment years 1982-83 to 1985-86 was Rs. 
15,000. For and from assessment year 1986-87, it has been raised to Rs. 
18,000. 

Page 3292: section 164: 

Before line 8 from the bottom, add ,— 

‘•Second proviso to section 164(1).—The second proviso to section 
164(1) has been inserted by the Finance Act, 1984, with effect from 1st 
April, 1985. 

As a result of the insertion of the second proviso to section 164(1), 
where the'income of a discretionary trust consists of, or includes, profits 
and gains of business, the entire income of the trust is, for and from 


Maximum marginal rate 

55+6.875=61.875% 

50+m7=50% 

50+m7=50% 

50+2i=52i%”. 
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assessment year 1985-86, to be charged to tax at the maximum marginal 
rate [which is, for assessment year 1985-86, 61.875%, for 1986-87 50%, 
for 1987-88 50% and for 1988-89 521%], except in cases where such pro¬ 
fits and gains are receivable under a trust declared by any person by will 
exclusively for the benefit of any relative dependent on him for support and 
maintenance, and such trust is the only trust so declared by him. In cases 
covered by the exception, the income of the discretionary trust is to be 
charged to tax at normal rates applicable to individuals and not at the maxi¬ 
mum marginal rate of income-tax.”. 

Pages 3292-3293: section 164: 

At the end of the paragraph titled "Non-exempt income portion of a 
wholly charitable trust, etc.—section 164(2)”, add ,— 

“A proviso has been inserted to section 164(2) by the Finance Act, 
1984 (21 of 1984), with effect from 1st April, 1985. 

As a result of the insertion of a new proviso to section 164(2), in a 
case where the whole or any part of the relevant income is not exempt 
under section 11 or section 12 because of the contravention of the provi¬ 
sions of clause (c) or clause (d) of section 13(1) of the 1961 Act, tax is, 
for and from assessment year 1985-86, to be charged on such income or 
part thereof, as the case may be, at the maximum marginal rate [which is, 
for assessment year 1985-86, 61.875%, for 1986-87 50%, for 1987-88 
50% and for 1988-89 52i%]. It may l^e noted that in such circumstances, 
tax is, upto assessment year 1984-85, to be charged on so much of the 
income as is not exempt under section 11 or section 12 as if the income 
not so exempt were the income of an association of persons.”. 

Page 3293: section 164: 

In line 9 from bottom, for “and 67i% for 1984-85”, read ,—", 67i% 
for 1984-85, 61.875% for 1985-86, 50% for 1986-87 and 1987-88 and 
52i% for 1988-89”. 

Page 3294: section 164: 

After line 16 from top, add ,— 

“The second and ffiird proviso has been inserted to section 164(3) by 
the Finance Act, 1984 (21 of 1984), with effect from 1st April, 1985. 

The new second proviso to section 164(3) carves out an exception to the 
provisions contained in the first proviso to section 164(3). The first proviso 
to section 164(3) specifies the cases in which the relevant income derived 
by a trust in part only for charitable or religious purposes is to be charged 
to tax as if it were the total income of an association of persons, and not 
at the maximum marginal rate as laid down in section 164(3). The new 
second proviso to section 164(3) provides that where the relevant income 
consists of, or includes, profits and gains of business, the provisions of the 
first proviso to section 164(3) is, for and from assessment year 1985-86, 
to apply only if the income is receivable under a trust declared by any 
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person by will exclusively for the benefit of any relative dependent on him 
for support and maintenance, and such trust is the only trust so declared 
by him. 

The new third proviso to section 164(3) secures that in a case where 
the whole or any part of the relevant income derived from property held 
under trust in part only for charitable purposes which is of the nature of 
voluntary contributions received by the trust or which is of the nature of 
profits or gains of business referred to in section 11 (4A) of the 1961 Act 
is, for and from assessment year 1985-86, to be charged to tax at the maxi¬ 
mum marginal rate [which, for the assessment year 1985-86, is 61.875%, 
for 1986-87 50%, for 1987-88 50%, for 1988 89 524%] in cases where 
the trust forfeits exemption for contravention of the provisions contained 
in clause (c) or clause {d) of section 13(1) of the 1961 Act, and not as 
if such income were the total income of an association of persons.”. 

Pages 3301-3302: section 164: 

On the subject '‘Determination of the nature of beneficiaries’ share, whe¬ 
ther to be from year to year?”, reference may also be made to CIT v Kerala 
State Transport Corporation General Provident Fund Trust, (1986) 161 
ITR 681 (Ker); CIT v The Trustees of Staff Gratuity Fund of Shree Ram 
Mills Ltd., (1986) 162 ITR 471 (Bom); Moti Trust v CIT, (1987) 165 
ITR 367 (Raj). 

Pages 3302-3303: section 164: 

At the end of the paragraph titled ‘‘Supplementary deed—effect of”, 
add,— 

“In CIT v Trustees of H. E. H. The Nizam’s Miscellaneous Trust [(1986) 
160 ITR 270 (AP)], the paramount intention of the settlor was to see that 
his family members and his dependants were fed out of the income of the 
trust. It was found as a fact that after the death of the settlor, it had become 
impracticable to run the palace kitchen. It was held that in those circum¬ 
stances, it was within the scope of section 11 of the Indian Trusts Act, 1882, 
for the trustees to modify the directions of the settlor with the consent of 
the beneficiaries. 

Rectification deed—effect of.—A rectification deed, removing the in¬ 
firmity in the original trust deed, executed during the previous year con¬ 
cerned can be looked into for the purpose of ascertaining the true and 
real nature of the original trust deed. 

But, a rectification deed executed after the end of the relevant previous 
year cannot be taken help of for that previous year or any earlier previous 
year [Pramod Chand Soni Trust v CIT, (1984) 148 ITR 573 (MP); 
Pramod Chand Soni Trust v CWT, (1984) 148 ITR 617 (MP)].”. 

Page 8308: section 164: 

At the end of the paragraphs titled "Creation of trust—by whom pos- 
sibld"*, add,— 
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*‘In Red Saheb Seth Ghisalal Modi Family Trust v CIT [(1984) 149 ITR 
724 (MP)], the settlor settled on trust the property whi<^ he succeeded, 
on the death of Ms father, under section 8 of the Hindu Succession Act, 
1956. It was held that the property so succeeded to was individual property 
of the settlor and the trust was validly created. 

But, in CIT V Seematti Trust [(1985) 154 ITR 771 (Ker), special leave 
petition granted by the Sup^nie Court: (1986) 161 ITR (St.) 133 (SC)], 
•creation of a trust by a person in respect of another’s proper^ without any 
power in that regard, was held not valid. 

Who may create a truatJ — See, at page 5990, ante. 

Trust for the benefit of would-be wife. — See, at page 6991, ante*’. 

Page 3307: section 164: 

After serial No. (8), discussing illustrative cases where shares of the 
beneficiaries were hdd to be determinative not attracting the provisions of 
section 164(1), odd,— 

“(9) The beneficiaries were known and the amount payable was also 
specified. It was held that section 164(1) could not be attracted and sec¬ 
tion 161 was the proper one for assessment of the trustees. In such assess¬ 
ment, the cash payments made to certain beneficiaries were held not inclu¬ 
dible [CIT V Trustees of H. E, H. The Nizam’s Miscellaneous Trust, (1986) 
160 ITR 270 (AP)]. Also see, CIT v Trustees of H.E.H. The Nizam’s 
Miscellaneous Trust, (1986) 160 ITR 253 (AP). 

(10) The interest from Government securities was received on behalf 
of and for the benefit of the employees of the trust who contributed part of 
their salary towards the provident fund. The individuals who contributed to 
the provident fund account and share of interest due to them were deter¬ 
mined at the end of each year. The trust was to work out the balance 
standing to the credit of each membei and adjust the interest thereon towards 
his account. It was held that no income was received by the assessee-tnist 
so as to attract the provisions of section 164 [CIT v Kerala State Transport 
Corporation General Provident Fund Trust, (1986) 161 ITR 681 (Ker)]. 
Also see, CIT v KS.R.T.C. Pension & Gratuity Fund Trust, (1987) 167 
ITR 383 (Ker). 

(11) Under a trust deed, the trustees were required to pay gratuity to 
wholetime bona fide employees of certain mills and others mentioned in the 
deed of trust. Employees who had been dismissed for dishonesty or mis¬ 
conduct were not entitled to claim gratuity. It was held that it could not 
be said that the body of the beneficiaries was indeterminate and fluctuating. 
On the last day of eacdi accounting year, employees eligible to gratuity and 
their share west determinable. Therefore, the assessee-trust was assessable, 
as a representative assessee, under section 161 and not section 164 [CIT 
V The Trustees of Staff Gratuity Futui of Shree Ram Mills Ltd., (1986) 
162 ITR 471 (Bom)]. Contra: on its own facts, Moti Trust v CIT, (1987) 
165 ITR 367 (Raj). 
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Also see, Waqf Haji Sheikh Karim Bux v CIT, (1987) 167 ITR 724 
(All).”. 

Page 3310: section 164: 

After serial No. (10), discussing illustratives cases where the shares of 
beneficiaries were held to be indeterminate or unknown and, therefore, the 
provisions of section 164(1) were attracted, add ,— 

“(11) Under a trust deed, the property was directed to be equally distri¬ 
buted amongst the beneficiaries. The trustees were authorised to spend so 
much out of the income of the trust as was necessary for meeting the 
requirements of the beneficiaries and for their overall advancement only. 
It was held that the shares of the beneficiaries in the income of the trust 
was not determinate. Therefore, the provisions of section 164(1) were 
attracted. In order to attract the provisions of section 164(1), the shares of 
the beneficiaries in the corpus of the trust is not relevant. What has to be 
seen is whether dieir shares in the income of the trust are determinate 
\Rai Saheb Seth GhisaM Modi Family Trust v CIT, (1984) 149 ITR 724 
(MP)]. 

(12) The wakf deed did not provide for the shares of the beneficiaries. 
It was held, on facts, that the assessment of the mutawalli made, for the 
assessment year 1965-66, in the status of an association of persons was 
valid [Syed Shah Sarfe Alam Mutawalli v CIT, (1984) 150 ITR 174 (Pat)]. 

(13) As per the terms of the trust deed, the immediate beneficiaries 
were not entitled to the sale proceeds, which was the corpus realised from 
the sale of the jewellery, which gave rise to capital gains. The beneficiaries 
were entitled only to the interest out of it during their lifetime. It was held 
that as the trustees did not receive the sale proceeds of the jewellery on be¬ 
half of the beneficiaries, the trustees were liable to be assessed under section 
164(1) [CIT v Trustees of H.E.H. The Nizam's Wedding Gifts Trusts, 
(1985) 154 ITR 573 (AP)].”. 

Page 3312: section 162: 

After the Central heading "Other provision^', add ,— 

‘*Right of representative a»sessee to recover tax paid—section 162.— 
As has been seen in the last paragraph at page 3254 of Vol. 3, section 162 
lays down certain safeguards for the representative assessee. In as much as- 
a representative assessee can have recourse to section 162 which confers 
on him the right to get reimbursement of the tax paid by him as also a 
right to get a ‘certificate from the Income-tax Officer for retention’, it can¬ 
not be said that he is aggrieved by the assessment made upon him in accor¬ 
dance with the provisions contained in Chapter XV, containing, inter alia, 
sections 160 to 167 [CIT v Fertilizers & Chemicals (Travancore) Ltd., 
(1987) 166 ITR 823 (Ker)].”. 
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Pafes S81S-S314: section 166: 

On the subject ^‘Amounts received by a beneficiary under a discretionary 
trust are not' assessable Erectly in the hands of the beneficiary’, reference 
may also be made to CIT v Gautam Sarabhai, (1984) Taxation 75(3)-152 
(Guj), which has followed CIT v Smt. Kcanalinl Khatau, (1978) 112 ITR 
652 (Guj—FB). 

Page 3321: section 167A: 

After line 5 from top, add ,— 

“That state of law remained operative for assessment years 1981-82 to 
1984-85. 

Section 167A substituted w.e.f. 1-4*1986^—^A new section 167A has been 
substituted for the then existing section 167A by the Finance Act, 1985 
(32 of 1985), with effect from 1st April, 1985. 

The scope and effect of the newly substituted section 167A have been 
elaborated in the following portion of the departmental circular No. 421, 
dated 12th June, 1985, as under:— 

‘Modification of the provisions relating to taxation of associations of per¬ 
sons where shares of members are indeterminate or unknown. —38.1 Sec¬ 
tion 167A(2) of the Income-tax Act provides that where the individual 
shares of the members of an association of persons in any part of the 
income of such association are indeterminate or unknown, die income-tax 
payable shall be the aggregate of the amount of income-tax on such part of 
the total income at the maximum marginal rate and the amount of incmne- 
tax which would have been chargeable if the remaining part of the total 
income were its total income. 

38.2 The existing provisions are being misused by some taxpayers tor 
tax avoidance. A large number of associations of persons are formed without 
specifying the shares of members in a small part of the income, with the 
result that such part gets taxed at the maximum marginal rate while the 
major portion of the income gets taxed at low rates of tax depending upon 
the size of the income. With a view to countering tax avoidance through 
this method, the Finance Act, 1985, has amended section 167A to secure 
that, where the individual shares of the members of an association of persons 
in the whole or any part of the income of sudi association are indeterminate 
or unknown, income-tax will be charged on the whole of the total income 
of the association at the maximum marginal rate. 

38.3 The amendment takes effect from 1st April, 1985, and will, accor¬ 
dingly, apply in relation to the assessment year 1985-86 and subsequent, 
years.’.”. 


Page 3323: section 168: 

After line 19 from top, add ,— 

“In CIT v K. R. Patel [(1985) 151 ITR 250 (Bom)], under a will, the 
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executors and trustees were directed to convert all prop^es other than 
those which were bequeathed to specific legatees into cash and use for 
rharitaWe puiposes. Substantial portion of sudi properties was not converted 
into cash during the relevant accounting year. It was held that the assess¬ 
ment of the income of that accounting year was to be assessed in the capaciQr 
of executors under section 168 and not in the capacity of trustees.”. 

Pages 3326*3326: section 168: 

At the end of the paragraphs titled 'When residuary estate can be deemed 
to have been ascertained'*, add ,— 

“In CIT V Mrs. A. Ghosh {(1986) 159 ITR 124 (Cal)], the assessee was 
the sole executrix and sole residuary legatee under the last will of her 
husband. The income from the estate of the deceased husband was deposited 
in the personal account of the assessee. It was found that estate duty in 
respect of the estate remained unpaid and the estate, therefore, had not 
been fully administered. It was held, on facts, that the extent of residuary 
legatee could not be ascertained and no part of the income from the estate 
could be distributed to the residuary legatee. In that view of the matter, 
the income so deposited is liable to be taxed in the hands of the executrix, 
and not in the hands of the assessee by virtue of the provisions of section 
168(4) which are applicable in case of a specific legatee and not a resi¬ 
duary legatee.”. 

Pages 3326-3327: section 168: 

On the subject "Separate assessments for each year or part thereof pos¬ 
sible, but not with reference to the respective shares of each of the bene¬ 
ficiaries", reference may also be made to Jayakumari and Dilharkumari v 
CIT, (1987) 165 ITR 791 (Kam); Jayakumari and Dilharkumari v CIT, 
(1987) 165 ITR 787 (Kam); Jayakumari and Dilharkumari v CIT, (1987) 
165 ITR 792 (Kam). 

Page 3329: section 168: 

At the end of the paragraph titled "Payments to beneficiaries*, add ,— 

“Section 168(4) provides for deduction of amounts paid by the executor 
to a specific legatee but not to a residuary legatee [CIT v Mrs. A. Ghosh, 
(1986) 159 ITR 124 (Cal). Cf. CWT v S.M. Bhandari, (1987) 167 ITR 
643 (AP)].”. 

Page 3331: section 170: 

In the last line of column 1 as also of column 2, add ,— “Reference in 
this connection may be made to CIT v Ettumanoor Motors Pr. Ltd., (1987) 
165 ITR 751 (Ker), which discussed difference between the provisions of 
section 26(2) of the 1922 Act and those of section 170(3) of the 1961 
Act.”. 
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Pace 83SS: Mction 170: 

At the end of the footnote marked add, — “Also see, Badri Prasad 
lagan Prasad v CIT, (1985) 156 ITR 430 (SC), rerening Badii Prasad 
lagan Prasad v CIT, (1973) 87 ITR 678 (All), whi«di has dealt with die 
provisions of section 25(4) of the 1922 Act**. 

Page 3337: section 170: 

After line 7 frmn top, add ,— 

“Section 170(1) (h) authorises the assessment in the hands of the sue* 
cessor-assessee in respect of the income of the previous year after the date 
of succession [CIT v Gunturu Karmabhai & Co„ (1986) 158 ITR 353, 
363 (AP)]. In diat case, the matter was remanded to the Tribunal for the 
puipose of examining and determining whether the whole or any part of a 
particular sum rqiresented income ctf the previous year after the date of 
succession.”. 

Page 3338: section 170: 

On the subject "When the tax cannot be recovered frtm the predecessor 
-section 170(3)”, reference may also be made to CIT v Ettunumoor 
Motors Pr. Ltd., (1987) 165 ITR 751 (Ker). Cf. Deputy Tahsildar v Smt. 
Velammal, (1981) 127 nn 587 (Ker). 


VOLUME 4 


Page 3350: section 171: 

Before the paragraph tided "Hindu undivided family’, add ,— 

“Section 171 is not ultra vires.—Section 171 which treats all Hindu 
undivided families that were previously assessed to tax but are partitioned 
alike, does not offend the principles of permissible classification and is not 
arbitrary and does not infringe Article 14 of the Constitution [Ugarmal 
Nemichand v ITO, (1987) 163 ITR 630, 632 (Kam)].”. 

Page 3354: section 171: 

At the end of the page, add ,— 

“The provisions of the said Explanation (a) (i) at the end of section 171' 
have been considered in CIT v Laxmi Dyeing & Finishing Factory ((1987) 
164 ITR 789 (Punj)] holding that even for effecting a valid partial parti¬ 
tion of a property admitting physical division, the mere division of the 
income without physical division of the property producing income is not 
suflicient. 

But, in CIT V Roopchand Mannalal [(1987) 30 Taxman 610 (MP)1, 
cer tain amounts representing income from certain immovable property be¬ 
longing to the assessee-HUF were deposited by the assessee-HUF in the 
books of a firm. These amounts were distribute amongst the members of 
the assessee-HUF and a partial partition was claimed with reference to 
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these amounts. The claim for partition was negatived by the Income-tax 
Officer on the ground that the assessee-HUF divided income without physi¬ 
cal division of the immovable property producing the income. The Tribunal, 
accepting the claim of the assessee-HUF, took the view that the amounts 
of income became capital assets of the assessee-HUF on their having been 
deposited in the firm and the division by the members of the assessee-HUF 
of such capital assets effected a valid partial partition, within the meaning 
of Explanation (b) at the end of section 171. In such a case, the provisions 
of Explanation (fl)(0 are not at all attracted.”. 

Pages 3356-3357: section 171: 

At the end of the paragraphs titled "Single coparcener family not amen¬ 
able to partition", add ,— 

In Sat Pal Bansal v CIT [(1986) 162 ITR 582 (Punj—FB)], it has 
been held that no partition, partial or otherwise, is possible in the case of 
a Hindu undivided family consisting of one male member or the sole 
coparcener. In that view of the matter, a Karta, who is the sole surviving 
coparcener of a Hindu undivided family, cannot effect partition of the 
family property between himself and his wife. The Full Bench has overruled 
the decision in CIT v Narain Doss Wadhwa [(1980) 123 ITR 281 (Punj)l, 
which have been discussed in first 8 lines of page 3357 of Vol. 4. 

The Full Bench has noted that in Ram Narain Paliwal v CIT {(1986) 
162 ITR 539 (Punj)l, when the partial partition was effected, the Hindu 
undiuded family consisted of R, his mother, the wife, four minor sons and 
one daughter. There being more than one coparcener or male member of 
the Hindu undivided family, partial partition could validly be effected by 
the Karta. The observation [at page 542] by the Division Bench to the ex¬ 
tent that the Karta would not be debarred from effecting partition even if 
he is the sole surviving coparcener or male member has been overruled by 
the Full Bench.”. 

Page 3361: section 171: 

After line 21 from’top, add ,— 

“In Tulsidas Kundanmal v CIT [(1987) 163 ITR 810 (MP)], a Hindu 
undivided family consisted of the Karta K, his wife, one major son and 
five minor sons. There was effected a partial partition in the family by 
uffiich the Karta K was separated from ffie family. The wife of the Karta 
remained with her sons instead of her husband. It was held that the partial 
partition so effected was valid one.”. 

Page 3364: section 171: 

After line 17 from top, add ,— 

“Without noticing the earlier decision in Sankaranarayarum’s case [(1984) 
Tax LR 745 (Ker)=(1985) 153 ITR 745 (Kei), judgment dated 14th 
March, 1984], in a later decision in Sreepadam v CWT [(1985) 155 ITR 
318 (Ker), judgment dated 29th June, 1984], it has been held that by the 
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force of the said Kerala Act 30 of 1976, there will be no joint Hindu 
family in the State of Kerala with effect from 1st December, 1976. There¬ 
fore, there could be no entity assessable as HUF either for the purpose of 
the 1961 Act or for the purpose of the Wealth-tax Act, 1957. In that view 
of the matter, reassessment notices issued under section 17 of the .Wealth- 
tax Act against the assessee-HUF were quashed.”. 

Pages 3364-3365: section 171: 

On the subject “Partition document—whether registration essential?”^ 
reference may also be made to Bhaggal v Rangi Lai, AIR 1986 All 163 
[holding that as the deed in that case did not create any title in favour of 
any person but merely recorded in the partition list what had already hap¬ 
pened and so it was not compulsorily registrable. It was also pointed out 
that there is a distinction between a mere recital of a fact and something 
which in itself creates a title]. 

Pages 3367-3368: section 171: 

At the end of the paragraphs titled “Effect of recording a partial parti¬ 
tion", add ,— 

“In C/r V Jagdish Lai & Sons [(1986) 157 ITR 620 (All)], there was 
effected a partial partition of the HUF-interest in a firm. The same was 
accepted by the income-tax authorities for a particular year. It was held 
the share income from the firm could not be assessed as income of the 
Hindu undivided family for subsequent years. Also see, CIT v Virendra 
Kumar Gupta, (1987) 65 CTR (All) 87.”. 

Pages 3371-3372: section 171: 

On the subject “Scheme of section 171”, reference may also be made to 
Ambika Prasad Sonar v CIT, (1987) 168 ITR 444 (All), holding that 
in order that sub-section (1) of section 171 may apply, all that is neces¬ 
sary is that there is a family, which prior to the relevant claim for partition, 
has been assessed to tax as 'HUF. The fact that the family has been so 
taxed prior to the relevant assessment year is sufficient to bring that family 
within the expression ‘hitherto assessed as undivided family’. It is not a 
further condition of section 171(1) that the family must continuously be 
so assessed without any break in respect of its income or must have been 
so assessed till the immediately preceding year in which the claim for parti¬ 
tion is made under section 171(2). Such a requirement is not warranted 
from the language of the aforesaid provisions. 

Section 171(3) says that on completion of the enquiry, the Income-tax 
Officer shall record a finding as to whether there has been a total or partial 
partition of the family property and if there has been such a partition, the 
date on which it has taken place. When an order has been made recording 
the partition, the assessment of the total income received on behalf of the 
joint family as such will, up to the date of partition, be made in accordance 
with the provisions of sub-section (4) (a) and sub-section (5) of section 
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171. These provisions provide for an assessment in the hands of the family 
ignoring the partition in the fairly and the determination ot die tax payable 
by the joint family as such ignoring the partition, as if no partition had taken 
place and the family were still in existence. S^tion 171(4) (h), in such 
a situation provides a machinery for the recovery of taxes from each 
of the members or group of members which liability is joint and several 
for whole of the amount of tax determined on the joint family. In 
nutshell, it may be said that unless the partition is recognised, die 
Income-tax Officer by passing an order under section 171(3), the family 
continues to be joint under section 171(1) for the purposes of the 1961 
Act and is liable to tax on its income irrespective of partition in the family 
[168 ITR 448-449]. 

Pages 3372-3373: section 171: 

On the subject “’Extent of the legal fiction of section 171(1)", reference 
may also be made to .i4dd/. C/7 v P. Durgamma, (1987) 166 ITR 776 
(AP). 

Page 3374: section 171: 

On the subject ’’Section 171 has no application if the family has not been 
assessed as HUF”, reference may also be made to Addl. CIT v P. Dur¬ 
gamma, (1987) 166 ITR 776 (AP). 

Page 3382: section 171: 

Lines 5 and 4 from bottom: The decision in CIT v Narain Doss Wadhwa 
[(1980) 123 ITR 281 (Punj)] has been overruled in Sat Pal Bonsai v CIT 
[(1986) 162 ITR 582 (Punj—^FB)] on the point of amenability of a 
family having a single coparcener to a partition. 

Page 3387: section 171: 

After line 9 from tq), add ,— 

“On the point of 'family arrangement’, the decision of the Supreme 
Court in Kale v Dy. Director of Consolidation [AIR 1976 SC 807] has been 
followed in CIT v R. Ponnammal [(1987) 164 ITR 706 (Mad)]. 

In Fatima Sarohini Suresh v K. Seu^aswathi Amma [AIR 1986 Ker. 86], 
a clause in a family settlement restraining alienation of property has been 
held to be void.’’. 

Page 3388: section 171: 

On the subject ’’Ftmily disrupts on institution of a suit for partition and 
not after partition by metes and bounds*, reference may also be to 
Addl. CIT V P. Durgamma, (1987) 166 ITR 776 (AP). 

Pages 3388-3389: section 171: 

At the end of the paragraphs tided ’’Where at the time of making an 
assessment—section 171(2)", add,— 
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“A claim for pardtion can also be made in the course of reassessment 
proceeding as an ‘assessment’ includes a ‘reassessment* as per section 2(8> 
ICf. M.R. Thammaiah v Ag.lTO, (1984) 150 ITR 403 (Karn)].”. 

Page 3392: section 171: 

At the end of the paragraphs titled ^‘Family busitUNnf* in the context of 
"Modes of partition”, add ,— 

“In C/rvLoxmi Dyeing & Finishing Factory {(1987) 164-ITB. 789 
(Punj)], there was purported to be effected a partial partition in the Hindu 
undivided family by dividing equally amongst the four members of the 
family the right to share the profits of the family business without dividing 
the capital assets, which were the income-producing properties. It was held 
that in view of the provisions of the Explanation (a) (i) at the end of section 
171 [which makes it clear that where the property admits of physical divi¬ 
sion, the mere division of the income without physical division of the pro¬ 
perty producing the income, shall not be deemed to be a partition], the 
arrangement could not be deemed to be a partial partition.’*. 

Page 3399: section 171: 

After line 11 from top, add ,— 

“In Shriram Dagdulal v CIT [(1986) 161 ITR 42 (Bom)], the penalty 
levied under section 28 of the 1922 Act against the Hindu undivided 
family was held to be justified because there was nothing to show that there 
was any order passed under section 25A recording any partition, as claimed 
by the assessee-HUF, nor was there anything to show that there was any 
application made in that behalf. Therefore, under section 25A(3), the 
Hindu undivided family was presumed to be joint when the order of penalty 
was passed.”. 

Page 3400: section 171: 

On the subject "Res judicata applicable to a section 171(3) order”, 
reference may also be made to CIT v Jagdish Lai & Sons, (1986) 157 ITR 
620 (AU). 

Page 3401: section 171: 

On the subject “Order appealable!'*, reference may also be made to CIT 
v Malchand Malviya, (1987) Taxation 84(3)-14 (MP). 

Page 3438: section 178: 

At the end of line 12 from bottom, add, — “Similarly, in TRO v Punjab 
A Sind Bank [(1986) 161 ITR 220 (Del)], the respondent bank, a secured 
creditor, filed a suit to recover its dues against the property mortgaged to 
it. The income-tax department (not a secured creditor) made attempts to 
sell that property for realisation of income-tax dues. The income-tax 
department was not a party in that suit. The trial court, on an application 
by the bank, granted an injunction against the department. It was held that 
the trial court was justified in granting injunction even against a person 
who was not a parQr to the suit**. 

f'ikw rr v-*7_ AO 
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Page 8440: BectUm 178: 

Paragraph titled "Assets with the executing court, pmnt of time upto 
which priority claim may be made": The decision in ‘Somasundaram Mills 
Pr. Ltd. V Union of India [(1969) 74 ITR 668 (Mad)] has been reversed 
in Union of India v Somasundaram Mills Pr. Ltd. [(1985) 152 ITR 420 
(SC)]. 

Page 3440: section 178: 

Before line 10 from bottom, add ,— 

“Claim for priority for Government dues—^how can be effected?—^It is 
a general principle of law that debts due to the State are entitled to priority 
over all other debts. If a decree-holder brings a judgment-debtor’s property 
to sale and the sale proceeds are lying in deposit in court, the State may, 
even without prior attachment, exercise its right to priority by making an 
application to the executing couit for payment out. If, however, the State 
does not choose to apply to the court for payment of its dues from the 
amount lying in deposit in the court but allows the amount to be taken 
away by some other attaching decree-holder, the State cannot thereafter 
make an application for payment of its dues from the sale proceeds, since 
there is no amount left with the court to be paid to the State. However, if 
the State had already effected an attachment of the property, the prior 
attachment effected by the State fastens itself to the sale proceeds taken away 
by a decree-holder who sells the property subsequently, and the State would 
be entitled, by filing a suit, to recover the sale proceeds from the decree- 
holder who has received the amount from the court [Union of India v 
Somasundaram Mills Pr. Ltd., (1985) 152 ITR 420, 422 (SC)]. Also see, 
S. Aiyadurai Nadar v T.R. Sakku Bai, (1987) 168 ITR 161 (Mad).”. 

Page 3456: new section 180A: 

After line 19 from top, aM ,— 

“New section 180A .—A new section 180A, relating to amortisation of 
consideration of know-how in certain cases, has been inserted by the 
Finance Act, 1985, with effect from 1st April, 1986. 

The scope and effect of the new section 180A have been elaborated in 
the following portion of the departmental circular No. 421, dated 12th 
June, 1985, as under:— 

^Provision for concessional taxation of consideration for know-how .— 
39.1 With a view to encouraging the development of indigenous know-how, 
the Finance Act, 1985, has made a special provision for taxation of lump 
sum consideration received or receivable for know-how. 

39dS The new section provides that where die time taken by an indivi¬ 
dual who is resident in India for developing any know-how is more than 
twelve months, he may elect that the gross amount of the lump sum 
consideration received or receivable by Mm during the previous year for 
allowing the use of such know-how, be spread equally over three years. 
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namely, the year in which such amount is received or is receivable and the 
two immediately preceding years and chaiged to tax accordin g ly. On his 
exercising such an option, the assessments for the two preceding years, if 
already made, would be rectified under section 154 of the Income-tax Act 
and, for this purpose, the period of four years specified in sub-section (7) 
of section 154 for rectifying the assessment order ^all be reckoned from 
the end of the financial year in which the assessment relating to the previous 
year in which the lump sum consideration is received or receivable by such 
individual is made. 

39.3 For the purposes of this section, the expression “know-how” has 
the meaning assigned to it in new section 35AB inserted in'the Income-tax 
Act by section 8 of the Finance Act, 1985. 

39.4 The new section will apply in relation to the assessment year 1986- 
87 and subsequent years.’.”. 

Pages 3464-3465: section 182; 

At the end of the paragraph titled ''Assessment of registered pm and its 
partners'*, add ,— 

“In the facts of Addl. CIT v Manaklal Porwal f(1986) 26 Taxman 766 
(Raj)], the assessee-partner was held liable to be assessed for his l/4th share 
in the income of the firm as the firm was found to be a genuine one entitled 
to registration in CIT v Manaklal Potwal [(1986) 160 ITR 243 (Raj)].”. 

Page 3473: sections 182-183: 

At the end of the paragraphs titled "Rates of tax applicable in case of 
'professional pms^ ”, add ,— 

“The rates of tax for the assessment years 1986-87 to 1988-89 are the 
same as those for the assessment year 1985-86.”. 

Page 3474: sections 182-183: 

At the end of the paragraphs titled "Rates of tax applicable in the case 
of 'business pmsf ”, add ,— 

“The rates of tax for the assessment years 1986-87 to 1988-89 are the 
same as those for the assessment year 1985-86.”. 

Page 3474: sections 182-183: 

At the end of line 6 from bottom, add ,— 

“For assessment years 1986-87 and 1987-88, there is no surcharge. But, 
for assessment year 1988-89, the rate of surcharge is 5% where the total 
income exceeds Rs. 50,000.**. 
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Page 3475: sections 182-183: 


Rates of tax on unregistered firms are as under:— 

Total inceme 

Asst, year 

Asst, year 

Asst, year 


1986-87 

1987-88 

1988-89 

On the first Rs. 18,000 

Nil 

Nil 

Nil 

On the next Rs. 7,000 

25% 

25% 

25% 

On the next Rs. 25,000 

30% 

30% 

30% 

On the next Rs. 50,000 

40% 

40% 

40% 

On the balance 

50% 

50% 

50% 


Page 3476: section 182-183: 

At the end of line 15 of the paragraph titled ^Exemption limit and 
marginal relief, add, —“For and from assessment year 1986-87, the exemp¬ 
tion limit has been raised to Rs. 18,000.” 

Page 3478: sectioas 182-183: 

At the end of line 15 from top, add, —“There is no surcharge levied for 
the assessment years 1986-87 and 1987-88. For assessment year 1988-89, 
the surcharge has been levied at the rate of 5% where the total income 
exceeds Rs. 50,000.”. 

Page 3478: section 182: 

At the end of tlie paragraph titled “Registered firm's liability to tax on 
capital gains up to assessment year 1967-68”, add ,— 

“According to the Calcutta High Court, in H. S. Mukherjee v CIT 
[(1986) 161 ITR 846 (Cal)], when tax on capital gains had already been 
charged in the hands of a registered firm, the partners of the firm are also* 
assessable to tax in respect of their share of capital gains of the firm under 
the then section 114. In taking that view the view taken by the Punjab and 
Haryana High Court in Pearl Woollen Mills v CIT 1(1980) 123 ITR 658 
(Punj)] has been dissented from. . 

Page 3482: sections 184-185: 

InJines 6-7 of sub-paragraph (d) of the paragraph titled “1922 Act'\ 
add, — Addl. CIT v Sunder Lai Bdnwari Lai, (1985) 156 ITR 617 (Del); 
CIT V Amor Singh Gowamal <fe Sons, (1986) 161 ITR 417 (SC)” [point¬ 
ing out the changes made in the 1961 Act from the 1922 Act with regard 
to procedure for renewal of registration from year to year]. 

Page 3487: sections 184-185: 

At the end of the paragraphs titled “RegHration possible only in accord¬ 
ance with the statute", add ,— 

“In order to avail the benefit of registration, the assessee should proceed 
in strict conformity with the relevant provisions of the Act and the Rules 
[Udaipur Soap Factory v CIT, (1987) 167 ITR 613, 622 (Raj)].” 
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Page 3488: sections 184-185: 

On the subject ^'Essential conditions of a valid partnership", reference may 
also be -made to CIT v Mittal Engineering Co., (1987) 163 ITR 415 
(Punj); CIT v Ravi Constructions, (1987) Tax LR 907, 911 (AP). 

Pages 3488-3489: sections 184-185: 

On the subject Co-ownership and partnership — distinction", reference 
may also be made to CIT v B. Ramanujam Thampi, (1987) 167 ITR 
831 (Ker). 

Page 3492: sections 184-185: 

After serial No. 10, discussing illustrative cases where the activities of 
the assessee were held to constitute business, add ,— 

**11. Taking coal mine on lease and giving the same on lease to an 
agent was held to be user of the commercial asset by the assessee- 
finn and income derived by the firm was held assessable as busi¬ 
ness income [CIT v Pure Dhansar Coal Co., (1985) 154 ITR 
857 (Pat)]. 

12. Assessee letting out its cinema theatre for a temporary period 
without intention to stop carrying on of the business—^income was 
held to be business income [CIT v Sti Venkateswara Talkies, 
(1985) 155 ITR 73 (AP)]. 

13. Activity of leasing out the business of the assessee has been held 
to constitute ‘business’ for the purposes of the Partnership Act, 
1932, even though the income from such leasing out was assessed 
as ‘Income from other sources’ [CIT v Narang Dairy Products, 
(1986) 159 ITR 243 (All)]. 

14. Leasing out of plant, factory, etc [CIT v K. Ramaiah, K. Rama- 
krishna Murthy, (1986) 159 ITR 929 (AP)]. 

15. Temporary transfer of business was held not amounting to cessa¬ 
tion of business [CIT v Jacobs, (1986) 160 ITR 570 (Ker)]. 

16. Leasing out of the business run by the assessee [C/7 v Laxmi Rice 
Mills, (1987) 164 ITR 571 (MP)]. 

17. Activity of letting out of factory building [Prem Trading Co. v 
CIT, (1987) 166 ITR 211 (MP)]. 

18. Assessee-firm rendering certain services to the transferee to whom 
assessee's business was transferred—^held, firm continued to do 
business [CIT v Dadha Co., (1987) 166 ITR 656 (Ker)]. 

But, where it was found that the entire business of the colliery of 
the assessee was leased out, it was held that the assessee could not be said 
to carry on business [CIT v Kuya and Khas Kuya Colliery Co., (1985) 156 
ITR 206 (Pat), special leave petition granted by the Supreme Court: (1985) 
156 ITR (St.) 159 (SC)]. 

Also, in CIT v Phabiomd & Sons [(1986) 158 ITR 773 (AP)], it has 
been held that the activities of letting out building and collecting rents do 
not amount to carrying on of business. 
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In CIT V Model Jharia CoUUry Co [(1987) 163 ITR 565 (Pat)], the 
lease deed was not annexed to the statement of case. The matter was re¬ 
manded to the Tribunal with a direction to consider clauses orthe lease 
deed and come to a definite finding whether the assessee was carrying on 
business or not.”. 

Page 3494: sections 184-185: 

After line 15 of the paragraph titled “Real partnership must come into 
existence**, add ,— 

“Explanation 1 to section 6 of the Partnership Act, 1932, illustrates the 
said rule by saying that mere sharing of profits or gross returns arising from 
property by persons holding a joint or common interest in that property 
does not by itself make such persons partners. Explanation 2 in particular 
says that the receipt by a person oi a share of the profits of a business does 
not by itself make him a partner, and thab in particular, the receipt of such 
share or payment by a previous owner or part owner of a busine^, as 
consideration for the sale of the goodwill or share thereof, does not of 
itself make the receiver a partner with the persons carrying on the business 
[CIT V Ravi Constructions, (1987) Tax LR 907, 911 (Ker)]. In that case, 
it was held, on facts, that there came into existence no partnership”. 

Page 3495: sections 184-185: 

On the subject “Essential conditions for registration** in the context of 
the 1922 Act piovisions, reference may also be made to Ratanchand Darba- 
rilal V CIT, (1985) 155 ITR 720, 728 (SC). 

Page 3496: sections 184-185: 

On the subject of “Essential conditions for registration'*, in the context 
of the 1961 Act provisions, in line 10 from top, after “120 ITR 279, 284 
(Punj)”, add,—“; Addl. CIT v Rahmat Khan Faizukhan. (1985) 152 ITR 
676, 680 (Raj); CIT v Gulab Das, (1986) 159 ITR 24, 27 (Raj)”. 

Page 3496: sections lM-185: 

Lines 15 and 14 from bottom: The decision in Jupiter Foundry & Machine 
(Knives) v CIT [(1977) 109 ITR 92 (Punj)] has been followed in CIT v 
Chandigarh Bottling Co ((1986) 160 ITR 780 (Punj)], where it has been 
held that it cannot be contended that a firm is entitled to registration be¬ 
cause one of its partners had already been assessed in respect of his share 
income from that firm. 

Page 3496: sections 184-185: 

Lines 7 and 6 from the bottom: ’The decision in CIT v V. H. Sheth 
[(1984) 148 ITR 169 (Bom)] has been followed in Narnauli Jewel Cor¬ 
poration V CIT ((1987) 163 ITR 293 (Raj)], where it has been held that 
once the partners of a firm has been assessed individually, the firm’s income 
cannot be assessed treating the firm as an association of persons. 
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Page 3499: sections 184-185: 

After line 4 from top, add ,— 

"Instrument of partnership need not be in a specific form.^—^In CIT v 
M. V. Krishnaiah [(1986) 157 ITR 257 (AP)], it was specifically pro¬ 
vided in the partnership deed that on the death of one of the partners of 
the firm, the firm would not be dissolved and the legal representative(s) 
would become partner(s). One of the partners of the firm died. Entries 
were made in the day book of the firm stating that the capital in the name 
of the deceased partner was divided equally amongst his three daughters 
and stood credited to their names. The surviving partners and the three 
daughters of the deceased partner signed the day book. It was held, on 
facts, that as there is no statutory requirement as to the form of the partner¬ 
ship deed, the Tribunal was right in treating the entries in the day book 
coupled with the original deed of partnership as an instrument of partner¬ 
ship of the reconstituted firm.”. 

Page 3499: sections 184-185: 

At the end of the paragraph titled “JVo condonation possible of delay 
in executing a deed of partnership”, add ,— 

“However, the above view to the effect that the partnership should have 
been evidenced by a deed of partnership executed before the end of the pre¬ 
vious year concerned has been dissented from by the Calcutta High Court 
in Joshi & Co. v CIT [(1986) 162 ITR 268 (Cal)]. In the Calcutta case, 
the original partnership deed provided that if any partner died, his heir 
could continue as a partner. One of the partners died on 16th December, 
1975, which was fifteen days prior to the end of the accounting year relevant 
to assessment year 1976-77. After the death of the deceased partner, it 
was agreed amongst the surviving partners that the deceased partner’s son 
would be admitted as a partner of the firm. A new deed of partnership was 
drawn up and executed on 7th January, 1976, which was seven days after 
the close of the accounting year relevant to assessment year 1976-77. It 
was fecorded in the new deed that the surviving partners had been carry¬ 
ing on the partnership business along with the deceased partner’s son with 
effect from the 17th December, 1975. On 24th December, 1975, the firm 
applied for fresh registration under section 184(8), both in Form No. 11 
and Form No. 11 A, along with a letter stating that the new partnership 
deed would be submitted at the earliest. The registration was refused by 
the Income-tax OflScer and confirmed by the Tribunal on the ground that 
there was no instrument of partnership existing at the end of the account¬ 
ing year relevant to assessment year 1976-77. It was held by the High Court 
that in the facts of the instant case the original firm was not dissolved 
but It was a case of change in the constitution of the firm. In commercial 
practice, the tcims of a partnership constituted initially under an oral agree¬ 
ment are often subsequently recorded in writing in an instrument. This is 
not prohibited in law. In the instant case, the new deed showed that the 
reconstituted partnership had come into existence from a date other than 
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that of the execution of the instrument and also the terms and conditions 
on which the partnership had been and is being carried on. Therefore, the 
firm was entitled to registration for assessment year 1976-77.**. 

Page 3499: sections 184-185: 

At the end of the paragraph titled **Assessee cannot ask the ITO for 
an opportunity to rectify the deed of partnership”, add ,— 

“In CIT V /. B. Coal Traders {(1987) 164 ITR 450 (Pat)], the partner¬ 
ship deed erroneously described one of the partners as a minor, llie date 
of birth of that partner was given in the deed. It was held that the other 
partners would be presumed to knbw that that partner had attained majority 
long before the execution of the partneiship deed. Such a defect in the 
partnership could not be rectified merely obtaining that partner’s signa¬ 
ture in the deed. Since the partnership deed was defective, the firm was 
not entitled registration.’*. 

Page 3501: seetions 184-185: 

Lines 21-22 of the paragraphs titled “Construction of a deed of partner¬ 
ship”: The Supreme Court, in State of Orissa v Titaghur Paper Mills Co. 
Ltd [AIR 1985 SC 1293, 1345 (para. 117)], has laid down that it is a 
well-settled rule of interpretation that a document must be construed as 
a whole. 

Pages 3501-3502: sections 184-185: 

On the subject “Nomenclature not decisive”, reference may also be made 
to State of Orissa v Titaghur Paper Mills Co. Ltd., AIR 1985 SC 1293, 
1347 [holding that the nomenclature and description given to a document is 
not determinative of the real nature of the document or of the transaction 
thereunder. These, however, have to be determined from all the terms and 
clauses of the document and all the rights and results flowing therefrom 
and not by picking and choosing certain clauses and the ultimate effect 
•or result]. 

Page 3503: sections 184-185: 

In lines 16-17 from top, after “147 ITR 110 (MP)”, add,—“; CIT v 
Jai Durga Rice Mill, (1986) 159 ITR 807 (MP)” [holding that where the 
instrument of partnership does not, on a proper construction, disclose how 
the losses would be shared on the minor becoming major, it can be said 
that there occurs a change in the shares of the partners as evidenced by the 
instrument of partnership]. Also see, CIT v /. B. Coal Traders, (1987) 
164 ITR 450 (Pat). 

Page 3504: sections 184-185: 

Line 8 of the paragraph titled “Some, but not all, partners signing the 
deed of partnership — validity”: The decision in lagan Nath Pyare Lai v CIT 
[(1973) 92 ITR 207 (Punj)], has been levecsed in CIT v Jagannath Pyare- 



SS. 184-185] INSTRUMENT OPERATIVE FOR PART OF ACCOUNTING YEAR 6549 

Ud [(1985) 156 ITR 220 (SC)]. The Supreme Court has observed (at 
page 222 of 156 ITR): . .The law enjoins that the deed of partnership 

must be signed personally by each partner and this position is settled by 
the decision of this court in Rao Bahadur Ravulu Subba Rao v C/7 [(1956) 

30 ITR 163 at page 166_”. With great respect to their Lordships, it is 

submitted that in the Ravulu’s case [(1956) 30 ITR 163, 166 (SC)], their 
Lordships were concerned with the interpretation of the word ‘personally’ 
in the context of signing of the application for registration and not with 
the question about signing of the partnership deed. There, the Supreme 
Court held that as required by the relevant rules the application for regis¬ 
tration must be sign^ ‘personally’ by each partner and it was not per¬ 
missible that such application was signed by an agent of the partner on his 
behalf. Neither under the Partnership Act nor under the general law, it is 
essential that in signing a deed of partnership, a partner cannot act through 
his/her agent duly authorised in that regard. 

Page 3506: sections 184-185: 

In the last line of the paragraphs titled ^'Instrument operative fo, a part 
af the accounting year—eligibility for registration'', after “77 ITR 292, 296-7 
(Ker)”, add,—"; C Ag IT v Brahmagiri 'B' Estate, (1986) 160 ITR 531 
(Ker)”. 

In Addl. CIT V Rahmat Khan Faizukhan [(1985) 152 ITR 676 (Raj)], 
it has been held that a partnership funned by the oral agreement but on 
terms and conditions reduced to writing subsequently is validly constituted 
and is entitled to registration. In that case, an oral agreement of partnership 
was entered into on 1st April, 1967. The formal deed of partnership was 
drawn up on 27th January, 1968, wherein it was recited in the preamble 
that the parties have on and from 1st April, 1967, agreed to be partners. 
The accounting year relevant to assessment year 1968-69 ended on 31st 
March, 1968. The firm so-constituted was held to be a genuine one entitled 
to registration. 

Page 3507: sections 184-185: 

In line 7 of the paragraph titled "Can a deed of partnership have retro¬ 
spective effect", after “145 ITR 560 (MP)’’, add, — Addl. CIT v Rahmat 
Khan Faizukhan, (1985)152 ITR 676 (Raj)”. 

Page 3509: sectiom 184-185: 

At the end of the paragraphs titled "Instrument of partnership executed 
on later-purchased stamp papef', add ,— 

“In CIT V Rameshwar Dayal Ratanlal [(1985) 156 ITR 411 (Pat)], 
the partnership deed was executed on 15th December, 1965, on a stamp 
papn purchased on 18th December, 1965. The said partnership deed along 
with Form No. 11 was filed on 20th August, 1966, before the Income-tax 
Officer. A finding of fact was recorded by the Tribunal that the document 
bad in fact been executed sometime between 18tii December, 1965, and 20th 
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August, 1966. In view of that finding, the firm was held entitled to regis¬ 
tration.”. 

Pages 3511-3512: sections 184-185: 

At the end of the paragraphs titled **A firm cannot be a partner in another 
firm'\ add ^— 

‘‘In I. P. Mwiavalli & Sons v CIT [(1987) 163 ITR 744 (Kam)], one of 
the partners of the assessee-firm become a partner in another firm. It was 
held that the share income from the another firm was assessable in the hands 
of the assessee-firm. In such a case, there is no double taxation.”. 

Pages 3514-3515: sections 184-185: 

On the subject '^Partnership between karta representing his HUF and some 
members of the HUF'', reference may also be made to Addl. CIT v Murli~ 
dhar & Co., (1986) 160 ITR 882 (Raj) [holding that it is permissible for 
the karta of a Hindu undivided family, representing the H^du undivided 
family, to enter into a partnership with any other member of the Hindu 
undivided family, or any stranger who is taken in partnership even as work¬ 
ing partner and even if they did not contribute any separate or individual 
property of their own]. Also see, CIT v Murlidhar & Co., (1986) 160 ITR 
885 (Raj); Addl. CIT v Curious House, (1987) 163 ITR 573 (Raj). 

See, also, CIT v Brij Bhushan Lai Suresh Kumar, (1986) 159 ITR 825 
(Punj); CIT v Ramchand Nawal Rai, SLP (Civil) No. 4880 of 1982: 
(1984) 149 ITR (St.) 131 (SC); CIT v Chanchaldas Sobhrajmal, (1987) 
164 ITR 306 (Raj). 

Page 3515: sections 184-185: 

Lines 1-2 from top: The decision in CIT v Ratanchand Darbarikd 
[(1973) Tax LR 1539 (MP) = (1975) 100 ITR 258 (MP)] has been 
reversed in Ratanchand Darbarilal v CIT [(1985) 1^5 ITR 720 (SC)]. 

Page 3515: sections 184-185: 

Before line 4 from,bottom, add,— 

“Members may constitute themselves into a firm even without partition.— 
It is Avrong to hold that without a partition or a partial partition, some 
of the members of a Hindu undivided family could not constitute themselves 
into a firm. It is a well-settled proposition applicable to Hindu law that 
members of the joint family or even the coparceners can, without disturbing 
the status of a joint family or the coparcenary, acquire separate property 
or run independent business for themselves It is quite possible that living 
within the joint family or being coparceners, the members can draw a part 
of their interest in the family business and invest the same in their separate 
business [Ratanchand Darbarilal v CIT, (1985) 155 ITR 720, 727 (SC)]. 

In Tulsidas Kundanmal v CIT [(1987) 163 ITR 810 (MP)], a partner¬ 
ship between the karta who separated himself from the family through a 
partial partition and his major son has been held to be a valid one.**. 
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Page 3522: sections 184-185: 

After the paragraphs titled **Defmition of no help”, add ,— 

**l}ate of birth—how can be proved.—In the facts of AddU CIT v Anupam 
Fashion Paiace [(1984) 42 CTR (Del) 147], it has been held that the 
certificate of the municipal corporation together with the affidavit of the 
father of the person concerned conclusively established the date of birth of 
the person concerned. 

The finding regarding date of birth of a person concerned is one of fact 
[Krishna Agrico Electrical Industries v CIT, (1986) 159 ITR 35 (Pat)].”. 

Page 3523: sections 184-185: 

At the end of line 13 from top, add, —^“That section 30(4) of the Indian 
Partnership Act, 1932, merely declares the rights of minors whose connection 
with the partnership is severed. That section has no relevance or bearing 
upon the validity of the partnership deed executed after such severance 
[Grace Pharrha Distributors v CIT, (1987) 65 CTR (AP) 252, 254].”. 

Page 3524: sections 184-185: 

After line 4 from top, add ,— 

^‘Minor becoming major in the midst d! an accounting year ratifying 
actions of other partners bom the b anning of the accountii^ year—effect 

of.—^There is nothing in law to prevent a minor, who had been admitted to 
the benefits of a partnership, after attaining majority from accepting res¬ 
ponsibilities as a partner of which he had not been a partner until the date 
of such acceptance. Such a thing may happen where a minor becoming 
major in the midst of an accounting year under a fresh deed of partnership 
providing that the accounts would be closed at the end of the accounting 
year concerned. Thus, he is competent to share losses, lusuming that during 
the period of his minority, some losses accrued to the firm. In such circum¬ 
stances, the firm constituted under the fresh deed of partnership is entitled 
to registration [CIT v P. M. Syed Mohanmed Kannu & Co., (1984) 149 
ITR 441 (Ker); Modern Stores v CIT, (1986) 157 ITR 589 (AP); CIT v 
R. Dwarkadas & Co., (1971) 80 ITR 283 (Bom)]. 

In any event, any amount lying in the capital account of the minor can, 
in view of the provisions of section 30(3) of the Indian Partnership Act, 
1932, be legally utilised to meet the losses of the minors in the firm 
[Jagadhri Electric Supply & Industrial Co. v CIT, (1987) 166 ITR 143 
(Punj)].”. 

Page 3524: sections 184-185: 

On the subject “Minor made a full partner—effect of\ reference may 
also be made to Sudhansu Kumar Bose v CIT, (1984) 150 ITR 626 (Cal); 
Main Khan Lalu Khan v CIT, (1986) 157 ITR 457 (Raj); Choudry Bros v 
CIT, (1986) 158 ITR 224 (AP), special leave petition dismissed by the 
Supreme Court: (1985) 155 ITR (St.) 65 (SC); Krishna Agrico Electrical 
Industries v CIT, (1986) 159 ITR 35 (Pat) [holding that a partnership in 
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which a minor is admitted as a full partner is not valid and is not entitled 
to registration]. 

Page 3526: sections 184-185: 

After serial No. (3), giving illustrations of cases about validity of a 
partnership wherein a minor is taken as a full-fledged partner, add ,— 

“(4) The assessee-firm was constituted with ten major partners and four 
minors were admitted to the benefits of the partnership. Two of the minors, 
G and C, attained majority in Octoben 1965, and June, 1966, respectively. 
A new partnership deed was executed in July, 196b, which was to take effect 
from 1st April, 1966. In the new firm an earlier partner was dropped and G 
and C were shown as full-fledged partners. It was held that C had become a 
major prior to the close of the financial year when the profit and loss 
account was finalised and he was a full-fledged partner. Hence, it could not 
be said that the deed of partnership was not validly constituted [Jagadhri 
Electric Supply & Industrial Co. v CIT, (1987) 166 ITR 143 (Punj)].” 

Page 3528: sections 184-185: 

On the subject ^'Minor's admission to benefits, whether signature of the 
guardian on the instrument essentioH”, reference may also be made to 
Srinivasa Stainless Steel &. Moulding Works \ CIT, (1987) 167 ITR 1 (AP) 
[holding that non-signing of the partnership deed by the guardian where- 
under a minor was admitted to the benefits of the partnership will not vitiate 
the validity of the partnership as also the registration of the firm]. 

Page 3531: sections 184-185: 

After serial No. (8), discussing illustrative cases about reasonable con¬ 
struction of a deed of partnership, add ,— 

“(9) One of the clauses in the deed of partnership specified shares of 
major partners as also of minor in the profits and losses of the firm. But 
other provisions in the partnership deed showed that minor was not liable 
for losses. On a reasonable construction of the partnership deed, it was 
held that the firm was validly constituted and was entitled to registration 
[Conpro Corporation v CIT, (1985) 151 ITR 1 (Kam)].”. 

Pages 3533-3534: sections 184-185: 

On the subject **Sub-partnership'', reference may also be made to CIT v 
Sakina Bai Ibrafum <fe Sons, (1985) 154 ITR 540 (Ker) (no sub-partner¬ 
ship was found to exist); CIT v Alisher Contractors, (1986) 159 ITR 534 
(Raj) (sub-partnership was found to exist). 

Pi^es 3534-3535: sections 184-185: 

On the subject "Sub-pcatnership entitled to separate registration", refer¬ 
ence may also be made to CIT v Gangadhar Gowd Rama Gawd & Co., 
(1986) 158 rm 75 (AP). 
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Pages 3535-3536: sections 184-185: 

On the subject *‘A sub-partnership agreement diverts the income'\ refer¬ 
ence may also be made to CIT v Alisher Contractors, (1986) 159 ITR 
534 (Raj). 

Pages 3536-3538: sections 184-185: 

On the subject “Specification of individual shares of the partners essen- 
tiaF, reference may also be made to CIT v Kinema Reinforced Plastics, 
(1985) 152 ITR 216 (Karn) [holding that in the absence of specification of 
shares in the partnership deed the Tribunal was justified in holding that the 
partners had equal shares]. 

Page 3538: sections 184-185: 

After line 25 from top, add ,— 

“Where an instrument of partnership postulates the contingency of a 
partner dying and provides for it and if from the terms of the partnership 
deed, the shares of the partners of the reconstituted firm can clearly be 
determined, the firm is entitled to registration [Addl. CIT v Punjab Sweet 
House, (1986) 161 ITR 600 (Pat)].”. 

Page 3540: sections 184-185: 

Lines 3-11 from top: The decision in Mandyala Govindu & Co. v CIT 
[(1976) 102 ITR 1 (SC)] has been followed in CIT v Bhaichand Textile 
Mills [(1986) 161 ITR 129 (Bom)]. In Bombay case, the assessee-firm 
consisted of two major partners and four minors admitted to the benefits 
of partnership. Though partnership deed did specify the shares of the part¬ 
ners and the minors in the profits of the firm, it did not provided for sharing 
of losses among major partners. It was held that the firm was not entitled 
to registration. Also see, Metharam Lekhumal v CIT, (1987) 32 Taxman 
187 (Raj—^FB), overruling. Raj Construction Co. v Addl. CIT, (1986) 157 
ITR 734 (Raj). 

Page 3540: sections 184-185: 

In line 15 from bottom, after “122 ITR 362 (AP—FB)”, add ,— 
Conpro Corporation v CIT, (1985) 151 ITR 1 (Kam)” [holding that regis¬ 
tration could not be refused and loss equal to minor’s share shall also’ be 
borne by the adult partners in the proportion they had agreed to share 
profit or loss]. 

Page 3544: sections 184-185: 

In line 20 from top, after “124 ITR 47, 54 (All)”, add, — Hari Sahu 
v CIT, (1987) 167 ITR 309 (Ori)” [holding that wh^ correct allocation 
or division is actually made before the completion of the assessment of the- 
firm, registration cannot be refused if the other requiremmits stand duly 
satisfied]. 
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Page 3549: sectioas 184-185: 

In the last line, after “22(2)(i7)(a)]”, add,—{Udaipur Soap Factory 
V CIT, (1987) 167 ITR 613 (Raj)]” [holding that the application for 
registration must be made in Form No. IIA where the application is made 
before the end of the previous year and a change in the constitution of the 
firm has taken place during the previous year before the date of the appli¬ 
cation]. 

Page 3550: sections 184-185: 

Lines 10-11 from top: The decision in Amarsinh Gowamal & Sons v CIT 
[(1976) 105 ITR 857 (Pat)l has been affirmed by the Supreme Court in 
CIT V Amar Singh Gowamal dc Sons [(1986) 161 ITR 315 (SC)]. 

Pages 3550-3551: sections 184-185: 

On the subject “Application must be signed by all partners'*, reference 
may also be made to— 

(1) Athithope Estate v State of Karnataka, (1984) 150 ITR 490 (Karn) 
[Application for registration must be signed by a partner ‘personally’ and 
not by a power-of-attorney agent]. Also see, Nazarabad Plantation v State 
of Karnataka, (1984) 150 ITR 499 (Kam). 

(2) CIT V Delhi Colonizers, (1985) 154 ITR 50 (Del). 

Pages 3552-3553: sections 184-185: 

At the end of the paragraphs titled “Enclosures with an application", 
add ,— 

“An application for registration of a firm, which is not accompanied by 
an instrument evidencing the partnership, cannot be treated as invalid. In 
such a case, registration cannot be refused [Billimora Engg. Mart v CIT, 
(1985) 156 ITR 153 (Guj)]. In that case, application for registration in 
Form No. 11 was filed on 3-11-1969 for assessment year 1970-71. Partner¬ 
ship deed was executed on 8-1-1970. Original deed of partnership was filed 
before the Income-tax Officer after 8-1-1970 but before August, 1972. It 
was held that the firm was entitled to registration.”. 

Page 3553: sectioiis 184-185: 

In lines 7-8 of the paragraph titled “Defect in application or declara¬ 
tion—opportunity to rectify to be given”, after “89 ITR 274, 281 (SC)”, 
addr-'*; CIT v Amar Singh Gowamal & Sons, (1986) 161 ITR 315, 319 
(SC)”. 

Page 3555: sections 184-185: 

Before line 14 from bottom, add ,— 

“An opportunity to rectify the defect is also needed where— 

—^the application for renosal of registration under the 1922 Act pro¬ 
visions was signed by all partners but not signed by one of the 
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minors who had attained majority on the date of application fDatta- 
traya Gopal Shette v CIT, (1984) 150 ITR 460 (Bom)]; 

—the declaration in Form No. 12 contained signature of the receiver 
and not the partners of the firm [CIT v Ghosh & Sons, (1986) 159 
ITR 459 (Cal)]; 

—declaration in Form No. 12 was filed before the end of the relevant 
accounting year [Mathew & Mathew v CIT, (1986) 161 TTR 9 
(Ker)]; 

—application in Form No. 11 instead of in Form No. IIA was filed 
[Addl. CIT V Punjab Sweet House, (1986) 161 ITR 600 (Pat)]; 

—^the application for registration was not signed by one of the partners 
[CIT V J. B. Coal Traders, (1987) 164 ITR 450 (Pat)]; 

—the declaration in Form No. 12 was not signed by all the paitners 
[CIT V M. N. Ghosh & Sons, (1987) 167 ITR 125 (Pat)]. 

Where the defect about non-signing of the application for registration by 
one of the partners is not removed even after opportunity in that regard, 
the Appellate Tribunal cannot direct the Income-tax Officer to grant regis¬ 
tration on the ground that the firm is genuine [CIT v Delhi Colonizers, 
(1985) 154 ITR 50 (Del].”. 

Page 3557: sections 184-185: 

At the end of the paragraphs titled ^^Condonation of delay", add ,— 

“In CIT V Sugar Talkies [(1986) 159 IfR 177 (AP)], the original appli¬ 
cation for registration filed did not contain signature of one of the partners 
due to differences amongst the partners. A fresh application for registration 
signed by all the partners was filed before completion of the assessment. 
It was held that the delay in filing a proper application should be condoned." 

Page 3559: sections 184-185: 

After serial No. 3, discussing illustrative cases where the cause shown 
was held to be sufficient for condoning delay in filing application for regis- 
tration^ add ,— 

“4. Application for registration in Form No. 11A duly signed by all 
the partners was handed over to the Chartered Accountant for 
filing the same in the income-tax department. That application 
was not filed in time due to oversight and the mistake was 
admitted by the Chartered Accountant. It was held, on facts, 
that it was a fit case for condoning delay in filing the application 
for registration [Subhkaran & Sons v ITO, (1985) 152 ITR 231 
(Bom)].”. 

Page 3560: sections 184-185: 

In lines 3-4 from top, after “18 Taxman 259, 262-3 (GuJ)”, add,—*‘= 
(1985) 153 ITR 247 (Guj); CIT v Jugsalai Electric Supply Co., (1987) 
165 ITR 740 (Pat)” [on the subject '^Requisite conditions for continuation 
of registration under section 184(7)”]. 
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Page 3562: sections 184-185: 

Before line 12 from bottom, add ,— 

“Change in the constitution was also held to be existent, where— 

—^under the terms of the partnership deed, one of the heirs of the 
deceased partner was inducted as a partner in the firm in respect, 
and to the extent, of the share and interest of the deceased partner 
[Joshidc Co. V CIT, (1986) 162 ITR 268 (Cal). Also see, Udaipur 
Soap Factory v CIT, (1987) 167 ITR 613 (Raj)]; 

—as per the provisions contained in the partnership deed, the firm 
was continued after the death of one of the partners by admitting 
the minor son of the deceased partner to the benefits of partnership 
and the books of the original firm was also continued [Ballal & 
Padival Tiles v CIT, (1987) 163 ITR 752 (Kam)].”. 

Page 3563: sections 184-185: 

After line 18 from top, add ,— 

"Continuation of registration was held to be granted.—In the facts of 
the following cases, continuation of registration was held to be granted:— 

(1) CIT \M. P. Bidi Leaves & Co., (1983) 144 ITR 487 (MP) [Con¬ 
tinuation of registration was not granted on the ground that the assessee-firm 
was not a separate entity but was a branch of another assessee. The Tribunal 
gave a finding that the assessee-firm was a separate entity. The assessee- 
firm was held entitled to the continuation of registration]. Also see, CIT v 
M. P. Bidi Leaves & Co.. (1986) 156 ITR 487 (MP); CIT v M. P. Bidi 
Leaves & Co., (1986) Taxation 81(3)-288 (MP). 

(2) CITvJanatha Textiles, (1987) 163 ITR 731 (Kam) [A five-partner 
firm carried on textile business. Accounting year for the assessment year 
1974-75 ended on 26-10-1973. One of the partners, who was the lessee of 
the business premises, left the firm in September, 1973, and the firm was 
evicted from the premises within a few days. The firm was, therefore, dis¬ 
solved with eifect from 30th September, 1973, with distribution of its assets 
and liabilities and closing of the books of account. A new firm was con¬ 
stituted on 1st November, 1973, with four of the partners of the original 
firm and two others. It was held, on facts, that the original firm, having 
already been granted registration for assessment years 1971-72 to 1973-74, 
was entitled to continuation of registration for the assessment year 1974-75 
as it was not a case of change in the constitution but of a dissolution of 
the firm]. 

(3) CIT V Laxmi Rice Mills. (1987) 164 ITR 571 (MP) [The firm 
was held entitled to continuation of registration as it was found to carry 
on business in the relevant accounting ycai]. Also see, CIT v Dadha Co., 
(1987) 166 ITR 656 (Ker); CIT v Laxmi Rice Mills, (1987) 61 CTR 
(MP) 115. 

But, continuation of registration is not possible where one of the partners 
of a two-partner firm has retired because in such a case there remained 
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no partnership in existence thereafter [CIT v Associated Engg. Co., (1987) 
63 CTR (Pat) 222]. 

Similarly, in Raj Stores v CIT [(1987) Taxation 86(3)-271 (All)], the 
continuation of registration was held rightly refused to a firm which ceased 
to be a genuine firm because of the fact that the change in the shares of 
the partners after the minor attained majority, so far as the losses were 
concerned, was not evidenced by any instrument.” 

Page 3564: sections 184-185: 

In Une 4 from top, after “113 ITR 772 (All)”, add,— CIT v Bishwa- 
nath Khirwal, (1986) 161 ITR 382 (Pat)” [holding that once the assessee 
applies for extension of time and the Income-tax Officer does not reject the 
prayer for extension of time for filing the return and does not commun»cate 
it to the assessee, then it has to be presumed that the assessee is right in 
assuming that extension of time has been granted]. 

Page 3564: sections 184-185: 

After line 4 from top, add ,— 

“The requirement as to the filing of a declaration in Form No. 12 for 
continuance of registration is only a statutory mode of proof in that regard. 
Such a requirement is not mandatory and the assessee is entitled to an 
opportunity for rectification of the defect in the declaration furnished 
[Mathew & Mathew v CIT, (1986) 161 ITR 9 (Ker)].” 

Page 3564: sections 184-185: 

After line 11 of the paragraph titled ^^Condonation of delay in filing 
Form No. 12 declaration", add ,— 

“For availing the benefit of condonation of delay in filing a declaration 
in Form No. 12, it is obligatory upon the assessee to have filed an appli¬ 
cation for extension of time before the last date for filing the return of 
income [CIT v Jugsalai Electric Supply Co., (1987) 165 ITR 740 (Pat)]. 
In that case, neither an application for extension of time was filed in time 
nor there was anything brought on record to show that there was reasonable 
cause for not filing the application in time. It was held that it was not a 
fit case for extension of time in filing the belated declaration in Form. 
No. 12.” * 

Pages 3566-3567: sections 184-185: 

At the end of the paragraphs titled “Form No. 12 must be signed by all' 
the partners", add ,— 

“In Kurumberhalli Estate v State of Karnataka [(1984) 42 CTR (Karn) 
261], the application for renewal of registration under the 1922 Act pro¬ 
visions was, on the death of a partner, was signed by a new partner who was 
inducted into the firm on such death. Grant of renewal was upheld.” 

rA-V • tT V-7 
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Pige 3567: sections 184-185: 

At the end of the paragraph titled **Form No. \2 is to be signed after 
the end of the relevant accounting yeaf\ add ^— 

“However, dissenting from the view taken in CIT v Trinity Traders 
[(1974) 97 ITR 81 (Guj)], the Kerala High Court has held that a declara¬ 
tion in Form No. 12 filed before the end of the relevant accounting year 
can, at best, be treated as defective one and the assessee is entitled to an 
opportunity for rectification of such defect as provided for under section 
185(3) [Mathew & Mathew v CIT, (1986) 161 ITR 9 (Ker)]. 

Continnation of registration under section 184(7) do^ not require specific 
order.—Section 184(7) does not require any specific order to be made by 
the Income-tax Officer for continuance of the registration. If the assessee 
satisfies the two requireifients under the proviso thereunder, the earlier regi¬ 
stration proprio vigore continues to operate for the subsequent year and the 
Income-tax Officer must assess the firm as a registered firm. A specific order 
may be necessary to discontinue the effect of registration and not to con¬ 
tinue the effect of registration [General Mechanical Works v CIT, (1985) 
151 ITR 752, 756 (Karn)].”. 

Page 3568: sections 184-185: 

First two lines of the footnote marked*: The decision in Amarsingh 
Gowamal & Sons v CIT [(1976) 105 ITR 857 (Pat)] has been affinned 
by the Supreme Court in CIT v Amar Singh Gowamal & Sons [(1986) 161 
ITR 315 (SC)]. 

Page 3574: sections 184-185: 

Lines 6-7 from top: The decision in CIT v Ratanchand Darbarilal [(1975) 
100 ITR 258 (MP)] has been revened, on facts, by the Supreme Court in 
Ratanchand Darbarilal v CIT [(1985) 155 ITR 720 (SC)]. 

Page 3575: sections 184-185: 

Lines 10 and 9 from bottom: The decision in CIT v Ratanchand Darbarilal 
[(1975) 100 ITR 258 (MP)] has been reversed, on facts, by the Supreme 
Court in Ratanchand Darbarilal v CIT [(1985) 155 ITR 720 (SC)]. 

Pages 3576-3577: sections 184-185: 

At the end of the paragraphs titled “Genuineness of the partnership to 
be dUstinguished from validity of partnership^, add ,— 

*The concept of a firm being valid in law is distinct from its factual 
genuineness and for the purpose of granting registration, both the aspects 
are relevant and must be present and one without the other will be insuffi- 
dent. In other words, even if a firm brought into existence by executing an 
instalment of partnership deed is shown to possess all the legal attributes, 
it would be open to the taxing authority to refuse re^stration if it were 



SS. 184-185] GENUINENESS—CUMULATIVE EFFECT 


6559 


satisfied that no genuine finn has .been constituted [5. P. Gnmophow Co. 

V C/r, (1986) 158 ITR 313, 321 (SC)]. 

For the purposes of sections 184 to 186, genuine firm cannot be equated 
with a legally constituted firm. Hie concept of a genuine firm for the pur¬ 
poses of these provisions is that a firm seeking either registration or con¬ 
tinuation of registration must continue with the identity of partners and 
the share ratio in profits and losses, as specified in the instrument. If there 
is a change in the identity of the partneis and in the share ratio either in 
the profits or losses of the firm, then the firm ceases to be a genuine firm. 
So to determine the genuineness of the firm what is more important to 
see is whether the identity of partners and the share ratio in the profits 
and losses remained unaltered and not the legal frame of the firm. A firm 
which continued with the same constitution but with the changed ratio in 
profits or losses, cannot be said to be a genuine firm for the purposes of 
sections 184 to 186, though that may be a legally constituted firm [Raj 
Stores V CIT, (1987) Taxation 86(3)-271, 275 (All)].”. 

Pages 3577-3578: sections 184-185: 

At the end of the paragraphs titled '‘^Genuineness has to be tested on the 
cumulative effect of all the circumstances existing'*, add ,— 

“In the facts of CIT v Mithalal Ashok Kumar [(1986) 158 ITR 755 
(MP)], it has been held that the Tribunal was justified in exercise of its 
powers of rectification, in setting aside its appellate order holding that the 
assessee-firm was not genuine. Thereafter, ^e Tribunal was held justified 
in rehearing the matter and coming to the conclusion that the assessee- 
firm was a genuine firm [CIT v Mithcdd Ashok Kumar, (1986) 159 ITR 
209 (MP)]. 

In the facts of CIT v Manaklal Porwal [(1986) 160 ITR 243 (Raj)], 
the Tribunal was held justified, in disposing of an appeal relating to a 
subsequent year, to take a different view, on the basis of additional evidence, 
to the effect that the assessee-firm was a genuine one. The partnership having 
been so held genuine one, only ore-fourth share income of that firm was 
held assessable in the personal assessment of Shri Manaklal Porwal [Add!. 
CIT V Manaklal Porwal, (1986) 26 Taxman 766 (Raj)]. 

In CIT V Lekhraj <6 Sons [(1985) 153 ITR 535 (Mad)], the Tribunal 
was directed to rehear the appeal and record a clear finding regarding the 
genuineness of the firm. Also see, Sri Krishna Finance Corporation v CIT, 
(1987) 61 CTR (AP) 147.”. 

Page 3583: sections 184-185: 

Serial No. (v): The decision in Subhash Mediced Stores v CIT [(19,84) 
147 ITR 486 (Raj)] has been foBowed in Ramesh Chtmdra v CIT [(1987) 
166 ITR 8 (Raj)], holding that the firm was entitled to registration and the 
assessment treating the assessee as a sole {uroprietor was not justified. 
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Page 3584: sections 184-185: 

After serial No. (za), discussing the illustrative cases of genuine partner¬ 
ships, add ,— 

“{zb) Non-contiibution of capital by one of the partners as promised 
and non-credit of interest on partners’ investments as stipulated 
in the partnership deed [Achahinhji Keshrisinhji & Co. v CIT, 
(1986) 157 ITR 537 (Guj)J. 

(zc) Authority to operate the bank account of the assessee-firm was 
given to persons other than the partners [CIT v Dhaniram Gupta 
A Co^., (1986) 158 ITR 531 (Cal)j. 

(zd) One of the pailners after his retirement did not give satisfactory 
answers and that partner stated that he was mentally ill 
[Narnauli Jewel Corporation v CIT, (1987) 163 ITR 293 
(Raj)]. 

{zc) Two of the partners of the firm had no power to terminate the 
partnership and seek dissolution [C/T v Naidu’s Bar & Restau¬ 
rant, (1987) 166 ITR 352 (Karn)]. 

{zf) Inadequacy of capital, inefficiency, non-withdrawal by one of 
the partners and the account books not being maintained in 
regular course of the business, etc., were held not valid grounds 
for refusal of registration. Firm was held to be genuine one 
[Addl. CIT V Sitaram Rathi, (1984) 19 Taxman 79 (Pat)] 
{zg) It is always open to partners to enter into such arrangement or 
agreement between themselves as they choose, so long as it is 
not prohibited by law. or is hit by section 23 of the Contract 
Act. Just because some unspecified and unascertained rights of 
the minors were ignored while entering into a partnership under 
a fresh deed, the registration cannot be refused [Grace Pharma 
Distributors v CIT, (1987) 65 CTR (AP) 252, 254]. 

Also see, CIT v Gyanchand Kewalramani, SLP (Civil) No. 9292 of 1981: 
(1984) 148 ITR (St.) 65 (SC); CIT v Desai Enterprises, SLP fCivil) 
Nos. 1441-42 of 1982: (1984) 150 ITR (St.) 81 (SC).”. 

Page 3585: sections 184-185: 

After line 12 from top, add ,— 

“(3) A partnership consisted of wife of K and two sons of K. Power-of- 
attorney was given to K who acted as manager of the firm. K was given 
absolute powers for conduct of business. It was held, on facts, that the 
terms and conditions of the power-of-attorney nowhere indicated that the 
partners were divested of their rights in the firm. There was no material 
on the basis of which it could be inferred that K was the de facto proprietor 
of the firm and that the firm was not genuine. The firm was held entitled 
to registration [Mahavir Industrial Works v CIT, (1984) 149 ITR 539 
(MP)].”. 
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Page 3586: sections 184-185: 

Lines 3-4 from top; The decision in 5. P. Gramophone Co. v CIT [(1974) 
97 ITR 532 (Punj)] has been affirmed in S. P. Gramophone Co. v CIT 
[(1986) 158 ITR 313 (SC)], holding that the firm was not genuine one. 

Page 3586: sections 184-185: 

Lines 4-5 from top: The decision in CIT v Ratanchand Darharilal [(1975) 
100 ITR 258 (MP)1 has been reversed by the Supreme Court in Raton- 
chand Datbarilal v CIT [(1985) 155 ITR 720 (SC)]. 

Page 3586: sections 184-185: 

Serial No. (3): I’Jie Delhi High Court’s decision has been reported as 
Young India Mining & Transport Co. v CIT [(1984) 149 ITR 226 (Del)]. 

Page 3586: sections 184-185: 

After serial No. (3), discussing illustrative cases where the firm were 
held not genuine, add ,— 

“(4) Under the partnership deed one of the partners was made immune 
from loss. Partnership was held not genuine and not entitled to registration 
{CIT V Janata Medical Stores, (1985) 155 ITR 377 (Cal)]. 

Also sec, Harprasad Mohanlal v CIT, (1986) Taxation 83(3)-218 (MP).”. 

Page 3588: sections 184-185: 

On the subject '‘'‘Illegal partnerships", reference may also be made to 
Malu Khan Lain Khan v CIT, (1986) 157 ITR 457 (Raj). 

Page 3589: sections 184-185: 

On the subject “One of the several activities illegal", reference may also 
be made to CIT v Sham Lai Kewal Krishan, (1986) 159 ITR 330 (Punj). 

Pages 3589-3591: sections 184-185: 

On the subject “Excise or other licence taken out in the name of A—A 
enters into partnership—eligibility for registration”, reference may also be 
made to— 

(1) Motilal Chunnilal v CIT, fl987) 168 ITR 650 (Raj—FB) [As a 
result of admission of a partner by the excise licence-holder without the 
permission in writing of the Excise authorities, the partnership became one 
forbidden by law and, therefore, unlawful within the meaning of section 23 
of the Indian Contract Act, 1872. Such a firm was held not entitled to 
registration]. The decisions in Durga Madira Sangh v CIT [(1985) 153 
ITR 226 (Raj)] and in CIT v Rooplal Danchand [(1986) 162 ITR 742 
(Raj)] have been ovemiled. Also see, CIT v Chuni Lai, (1987) 34 Taxman 
163 (Raj). 

Page 3591: sections 184-185: 

Lines 33-37 from top: The decision in Addl. CIT v Degaon Gangareddy 
O. Ramkishan & Co. [(1978) 111 ITR 93 (AP)] has been followed in 
CIT V Gangadhar Gowd Rama Gowd & Co. [(1986) 158 ITR 75 (AP)]. 
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Page 3593: sections 184-185: 

After line 3 from top, add ^— 

“In S, P. Gramophone Co. v CIT [(1986) 158 ITR 313, 323 (SC)], it 
has been laid down that the ratio in Abdul Rahim A Co.’s case [(1965) 55 
ITR 651 (SC)] would be inapplicable to a case where the firm is otherwise 
held to be not a genuine one.'* 

Page 3595: sections 184-185: 

After line 6 from top, add ,— 

“In CIT V Mittal Engg. Co. [(1987) 163 ITR 415 (Punj)], the Tribunal 
held that Explanation to section 185(1) was not attracted as the alleged 
partners were not proved to be benamidars ot one N. This was held to be 
a pure finding of fact involving no question of law. Also see, CIT v Gulab 
Das, (1986) 159 ITR 24 (Raj).” 

Page 3598: sections 184-185: 

On the subject ^’Registration for a part of a year, whether permissibleT\ 
reference may also be made to— 

(1) CIT V Patliputra Engg. Corporation, (1985) 154 ITR 854 (Pat) 
(Where, from a three-partner firm, two partners retires in the midst of 
the accounting year, continuation of registration till the date of retirement 
was held justified]. 

(2) Ballal A Padival Tiles v CIT, (1987) 163 ITR 752 (Kam) [Where 
there occurred a change in the midst of tlie accounting year, continuation, 
of registration for a broken period is not permissible]. Also see, Udaipur 
Soap Factory v CIT, (1987) 167 ITR 613 (Raj). 

(3) Wazid Ali Abid Ali v CIT, (1987) 35 Taxman 180A (SC) [Con¬ 
tinuation of registration till the date of death of one of the partners in the 
midst of the accounting year was held justified where the firm stood dis¬ 
solved]. Also see, CIT v Chandigarh Bottling Co., (1986) 160 ITR 780 
(Punj). 

(4) Ayodhya Prasad Parmeshwaridas v CIT, (1987) 168 ITR 605 
(MP—FB), approving Ganesh Rice Mills v CIT, (1981) 132 ITR 257 
(MP) and ovemding CIT v Gopi Talkies, (1987) 163 ITR 568 (MP) 
(Continuation of registration till the date of death of one of the partners 
in the midst of the accounting year was held not justified where the firm 
continued after change in the constitution]. 

Page 3605: sections 184-185: 

After serial No. 9, giving some of the instances of question of fact, add ,— 
“10. Whether a firm was genuine or not was a question of fact and 
it was for the Tribunal to reach a finding on such question 
[Ratanchand Darbarilal v CIT, (1985) 155 ITR 720 (SC)]. 
Also see, CIT v Mithalal Ashok Kumar, (1986) 158 ITR 755 
(MP); CIT v Gulab Das, (1986) 159 ITR 24 (Raj); CIT v 
mhalal Ashok Kumar, (1986) 159 ITR 209 (MP); Delhi 
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Hotels V CIT, (1986) 159 ITR 840 (Del); CIT v W. L, KohU 
<& Co,, (1987) 165 ITR 492 (Del); Mahadeo Biscuits & Con¬ 
fectionery Works V CIT, (19870 166 ITR 411 (MP); CIT v 
Mahendra Kumar Sethiya, (1987) 166 ITR 475 (MP); CIT v 
Dhaniram Gupta, (1986) 24 Taxman 584 (Cal). 

11. Whether the assessee-firm was a separate entity or merely a 
branch of another firm [CIT v M. P. Bidi Leaves & Co., (1985) 
156 ITR 487 (MP)]. 

12. Whether a partner is a benamidar for another [CIT v Gulab 
Das, (1986) 159 ITR 24 (Raj)]. Also see, CIT v Mittal Engg. 
Co., (1987) 163 ITR 415 (Punj); Rajasthan Textile Industries 
V CIT, (1987) 164 ITR 732 (Raj). 

13. Whether the assessee entered into partnership in his represen¬ 
tative capacity or in his individual capacity [Bhag Mai Cha^anji 
Lai V CIT, (1987) 163 ITR 721 (Punj)]. 

Some of the instances of questions of law are:— 

(1) Whether, on the facts found by the Tribunal, an inference that 
the firm is a non-genuine could be drawn and registration could 
be refused in the light of the language of sections 184 and 
185 [Asharam Saboo & Sons v CIT, (1986) 157 ITR 117 
(MP)]. Also seci Kailashchandra v CIT, (1985) 22 Taxman 
487 (MP). 

(2) Whether there was a valid and genuine partnership between the 
karta representing his Hindu undivided family and his son in 
his individual capacity [CIT v Brij Bhushan Lai Suresh Kumar, 
(1986) 159 ITR 825 (Punj)]. 

(3) Whether, on the facts, the Tribunal was right in holding that 
the refusal of registration was not justified [CIT v Kanhya Lai 
Ram Chand, (1984) 17 Taxman 397 (Punj)].” 

Page 3606^ sections 184-185: 

At the end of the page, add ,— 

“While rejecting an application for registration under section 185(5), the 
Income-tax Officer is not required to give a finding that no genuine firm 
was in existence [CIT v Fair Mohd., Hasim AH, Taj Mohd., Noor Mohd., 
(1986) 160 ITR 396 (Raj)]. 

In the facts of Rajendrasingh Bharatsingh Chouhan v CIT ((1987) 166 
ITR 271 (MP)], the Tribunal was held justified in holding that the order 
of the Income-tax Officer refusing registration had been passed under section, 
185(5).”. 

Page 3608: sections 184-185: 

At the end of the paragraph titled ^'Relevant considerations for action 
under section 185(5)”, add ,— 

“In the facts of CIT v Faiz Mohd., Hasim AH, Taj Mohd., Noor Mohd. 
C(1986) 160 ITR 396 (Raj)], the refusal to register the firm was held not 
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warranted as the Income-tax Officer had not applied his mind judiciously 
while passing the order under section 185(5). Therefore, the Income-tax 
Officer was directed to consider the application on merits and to decide the 
matter afresh in accordance with law.” 

Page 3610: sections 184-185: 

Before line 5 (excepting footnotes) from bottom, add ^— 

^^Partnership property and individual property—-distinction.—Under the 
law of partnership, some property remains the individual property of a 
partner and some property becomes partnership property. On dissolution, 
the partnership property has to be divided amongst the partners in accord¬ 
ance with the partnership deed, but the individual property reverts back to 
the individual owner. 

A property can be acquired by a partnership using partnership funds. In 
such a case, the property becomes partnership property. A property can be 
brought into use by a partnership by a member of a partnership. In such a 
case, the property remains that of the partner though it is used by the 
partnership. At the time of dissolution, the partnership property has to be 
dealt with on the principles of general accounting between partners. The 
winding-up of the partnership involves a determination of the share of each 
partner in that partnership property. The individual property of a partner is 
outside the winding-up procedure; it merely reverts to the owner. A third 
case is possible which is when an individual brings his own property into 
the partnership, but treats it as a partnership asset. In such a case, the 
property will cease to be his individual property [C/T v S. B. Harnam Singh 
& Sons, (1986) 158 ITR 324, 328, 330-331 (Del)l. In that case, a firm 
carried on business in a premises taken on lease by one of the partners and 
paid rent to the landlord. The partnership deed specifically provided that 
the lease right would belong to the partner concerned. That partner died, 
A new firm was formed after the death of the lessee-partner. The new firm 
paid rent for the premises to the landlord. The tenancy of that premises 
was transferred to another concern for a sum of Rs. 1,60,000. It was held 
that the tenancy all along remained with the partner who was the lessee of 
the premises and on his death his legal heirs succeeded to the tenancy 
rights and they were entitled to the sum of Rs. 1,60,000 and not the new 
firm. At no stage, the tenancy rights became a partnership asset. The ten¬ 
ancy rights did not belong to the assessee-firm and any surplus out of 
Rs. 1,60,000 could not be assessed to tax in its hands.” 

Pages 3610-3611: sections 184-185: 

On the subject “Bringing in of individual property into partnership — 
whether formal document needed!" reference may also be made to C/T v 
Amber Corporation, (1981) 127 ITR 29 (Raj); Addl. CIT v Manjeet 
Engg. Industries, (1985) 154 ITR 509 (Del); CIT v Royal Amber Resorts, 
(1987) 164 ITR 311 (Raj). 

Page 3612: eectimis 184-185; 

On the subject “Deed of assignment or relinquishment of interest of a 
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partner in the partmrship asset—whether requires registrationT\ reference 
may also be made to Shyam Sunder Shaw v Netai Chand Shaw, AIR 1986 
Cal 230. 

Page 3615: section 186: 

After line 20 of the paragraph titled “Cancellation of registration under 
section 186(1)”, add ,— 

“Non-disclosure of income is not one of the grounds for cancellation of 
registration of a firm under iection 186(1). If the firm was in existence, 
then it would be fair to presume that undisclosed income would have been 
distributed in the same manner as the disclosed income has been divided 
amongst the partners, as mentioned in the partnership deed [CIT v Swaroop 
Chand Kojuram Barmer, (1985) 154 ITR 660, 661 (Raj)]. 

Similarly, cancellation of registration under section 186(1) is not possible 
on the ground that the accounts were continued after the death of one of 
the partners without the execution of a fresh deed of partnership {CIT v 
Kirana Traders. (1986) 161 ITR 726 (Karn)]. 

In the facts of CIT v Jacobs [(1986) 160 ITR 570 (Ker)], it has been 
held that a firm does not cease to exist merely because it did not carry on 
business for a temporary period and, therefore, cancellation of registration 
was not justified. 

In the facts of CIT v Dhaniram Gupta & Co. [(1986) 158 ITR 531 
(Cal)], the firm was held to be genuine and, therefore, the registration 
was not liable to be cancelled. Also see, CIT \ Gulah Das, (1986) 159 
ITR 24 (Raj).”. 

Page 3615: section 186: 

Before line 7 from bottom, add ,— 

“In the facts of Malu Khan Lalu Khan v CIT [(1986) 157 ITR 457 
(Raj)], the firm formed to secure the liquor licence was held to be invalid 
and, therefore, the cancellation of registration was held justified,”. 

Page 3616: section 186: 

At the end of the paragraphs titled “ Wo genuine firm {is) in existence 
as registered’—implication of’, add ,— 

“The words ‘no genuine firm in existence as registered’, appearing in 
section 186(1), refer to the absence of state of affairs during the previous 
year on the basis of which registration was granted to the firm [CIT v 
Phair Laboratories, (1985) 154 ITR 141 (Ker—FB)j. Also see, Raj Store; 
V CIT, (1987) Taxation 86f3)-271, 275 (All) ” 

Page 3617: section 186: 

After line 17 of the paragraphs titled “Opportunity and approval”, add ,— 

“For cancellation of registration under section 186(1), it is sufficient if 
the assessee had been given an opportunity of being heard. A notice is not 
necessary in that regard. Since the requirement of law is only to afford 
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reasonable opportunity of being heard, that opportunity can be given even 
across the table when the assessee is before the Income-tax Officer and 
when the latter is hearing the matter [Punjab Ice Factory & Cold Storage v 
CIT: CIT V Punjab Ice Factory & Cold Storage, (1986) 160 ITR 761 
(Pat)).”. 

Page 3619: section 186: 

After line 5 from top, add ,— 

^^Cancellation of registration under section 186(2)—when mandatory?— 
Section 186(2) lays down that where there has been any failure on the 
part of a registered firm in regard to matters stated in section 144, the 
Income-tax Officer may cancel the registration of the firm. In terms of all 
the three clauses of section 144, it is possible to take the view that there 
has been no wilful default by the assessee. If the assessee-firm can satisfy 
the Revenue that there has been no wilful default, the benefit of continuation 
of registration may not be denied. But once a conclusion is reached that 
the default is wilful, the benefit conferred by section 185 must be denied. 
Tlie expression ‘may’ in section 186(2) must be read as discretionary where 
the default is not wilful and mandatory where the default is wilful [CIT v 
Standard Mercantile Co., (1986) 157 ITR »39, 142-143 (Pat), special 
leave petition dismissed by the Supreme C!ourt: (1985) 155 ITR (St.) 65 
(SC)1. In that case, the unambiguous finding of the Tribunal was that there 
was default on the part of the assessee. The further finding was that there 
was no substance in the plea put forth by the assessee that books of 
account have been lost by theft. From these two findings, the conclusion was 
inescapable that there was wilful fault on the part of the assessee. There¬ 
fore, there was no case for allowing continuation of registration to the firm 
and the cancellation of registration was justified.”. 

Page 3619: section 186: 

After line 11 of the paragraph titled '‘Notice and opportunity necessary 
for cancellation of registration under section 186”, add ,— 

“In General Mechanical Works v CIT [(1985) 151 ITR 752 (Karn)), 
all that the Income-tax Officer did was that he had issued a notice to the 
assessee-firm giving 14 days’ time intimating his intention to cancel the 
registration. The same was held hardly sufficient. Without affording an oppor¬ 
tunity of being heard, the Income-tax Officer was held not to have juris¬ 
diction to cancel the registration granted to the assessee-firm. The cancella¬ 
tion of the registration was, therefore, held to be illegal.”. 

Page 3619: section 186: 

Before line 10 from bottom, add ,— 

“’nte cancellation of registration under section 186 presupposes that at 
a particular time, there was a firm and the assessment had teen made in 
the status of a fegistered firm and, therefore, when the registration is can¬ 
celled under section 186(1) or section 186(2). section 186(3) provides 
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that the assessment may be amended on the footing that the firm is an un^ 
registered firm. But where from the very beginning, the finding is that there 
is no firm at all, then the question of assessing it as an unregistered firm 
would not arise [Mumlal Shivnarcdn Kothari v CIT, (1984) 149 ITR 567, 
572 (Raj)].” 

Page 3620: section 187; 

At the end of the paragraph titled “Legislative amendment^, add ,—“This 
proviso has been added by the Taxation Laws (Amendment) Act, 1984 
(67 of 1984).” 

Pi^e 3621: section 187: 

In lines 8 and 7 from bottom, after “87 ITR >70 (Cal)”, add,—“; 
Rambilas Chandram v CIT, (1985) 156 ITR 344 (Raj)” [holding that 
where the firm was not dissolved on the death of a partner in view of a 
special provision in that regard contained in the partnership deed, there 
was merely a change in the constitution of the firm within the meaning of 
section 187(2)]. 

Page 3622: section 187: 

After line 5 from top, add ,— 

“In the facts of CIT v V. K. D. Ramanathan Chettiar & Co. [(1985) 153' 
ITR 313 (Mad)], the matter was remanded to the Tribunal with a direction 
to go into the question of applicability of sections 187(1) and 187(2) by 
an examination and consideration of all facts on record including the docu^ 
mentary pieces of evidence.” 

Page 3622: section 187: 

At the end of the paragraph titled “At the time of making an assess-^ 
ment”, add ,— 

“In view of the phraseology of section 187(1), in case of a change in 
the constitution of the firm, the assessment has to be made on the firm 
as it exists at the time of assessment [Addl. CIT v Punjab Sweet House, 
(1986) 161 ITR 600 (Pat)].” 

Pag^ 3622-3623: section 187: 

On the subject “Change in the constitution—one assessment to be made", 
reference may also be made to CIT v Board Dyeing Co., (1987) 34 Tawnan 
128 (Raj); CIT v Haryana Trading Co., (1987) Taxation 87(3)-93 (Raj). 

Pages 3623-3625: section 187: 

On the subject “Reconstitution, whether possible after £ssolutionT\ in 
the context of section 187(2), prior to its retrospective amendment by 
insertion of a proviso at its end by the Taxation Laws (Amendment) Act, 
1984 (67 of 1984), with retrospective effect from 1st April, 1975, refer¬ 
ence may also be made to the following difference in judicial opinion— 
(1) One view, which seems to be more .reasonable, is that where a firm- 
is dissolved either by operation of law or by-act of parties and thereafter a 
new firm is formed or the old firm is reconstituted so as to include one or 
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more partners of the old firm, there is a succession of one firm by another 
as contemplated by section 188 and such a case could not be governed 
by section 187 [Addl. CIT v Emery Stone Mfg. Co., (1985) 153 ITR 150 
(Raj); Surana & Co. v CIT, (1985) 153 ITR 190 (Raj); CIT v Sukhlal 
SokanlaU (1985) 153 ITR 221 (Raj); CIT v K. D. P. M. Board, (1986) 
157 ITR 247 (AP); CIT v Raj Bros., (1986) 158 ITR 831 (AP); CIT v 
Surajbhan Om Prakash, (1986) 160 ITR 833 (Raj); Pratap Chitrapat v 
CIT, (1987) 163 ITR 556 (Raj); Pratap Chitrapat v CIT, (1987) 163 
ITR 559 (Raj); CIT v Jivan Ram Mangatrai, (1987) 164 ITR 233 (Raj); 
Metharam Lekhumal v CIT, (1987) 165 ITR 568 (Raj); CIT v Raj Bros., 
(1987) 165 ITR 720 (AP); CIT v Surana Trade & Finance Corporation, 
(1987) 165 ITR 728 (AP); CIT v AravaUi Filling Station, (1987) 32 
Taxman 498 (Raj); CIT v G. N. Textiles, (1987) 167 ITR 181 (Raj)]. 

(2) According to the other view, such circumstances would result in a 
change in the constitution of the firm and would be governed by section 
187 IC/thote Lai Rewaprasad v CIT, (1985) 156 ITR 565 (MP); CIT v 
Nagpal Gulati Co, (1985) 156 ITR 567 (MP); CIT v Bhagwandas 
Dwarkadas, (1987) 163 ITR 272 (MP); Chandulal Shivji v CIT, (1987) 
163 ITR 413 (MP); Ballal & Padival Tiles v CIT, (1987) 163 ITR 752 
(Karn); CIT v Onkar Jagannatli Gujarathi & Sons, (1987) 166 ITR 141 
(MP); Dhanraj & Sons v CIT. (1987) 32 Taxman 606 (Bom)]. 

In Wazid Ali Abid Ali v CIT 1(1987) 35 Taxman 180A (SC)], it has 
been held, on facts, that the firm was dissolved on the death of one of 
the partners and there should be two separate assessments. 

Page 3625: section 187: 

After line 16 from top, add ,— 

“Considering the effect of the newly inserted proviso to section 187(2) 
by the Taxation Laws (Amendment) Act, 1984 (67 of 1984), with retro¬ 
spective effect from 1st April, 1975, it has been held that where a firm 
stands dissolved on the death of any one of its partners in the absence of a 
contract to the contrary, the case, for and from assessment year 1975-76, 
is one of succession governed by section 188 and not a case of change in 
the constitution governed by section 187 [CIT v Jasumal Devandas, (1985) 
156 I'J’R 551 (MPl; CIT v Kheta Sons & Co., (1986) 162 ITR 833 (MP); 
CIT V Malhotra Dairy, (1987) 166 ITR 241 (MP); LIT v Girdharilal 
Kanchhedilal, (1987) 166 ITR 296 (MP); CIT v Assumal Veerumal, 
(1987) 34 Ta.\man 105 (Raj); Chanansingh Sodagar Singh v CIT, (1987) 
34 Taxman 127 (Raj); CIT v Anandilal Bhagchand, (1987) Taxation 
86(3)-311 (MP); CIT v Photo Electric Instruments, (1987) Taxation 
87(3)-45 (Raj); CIT v Ramchander Banarasidas, (1987) Taxation 87(3)- 
46 (Raj). 

Further, the said proviso excludes from the ambit of section 187(2)(o) 
cmly a case where the firm is dissolved on the death of any of its partners. 
In a case where there is no dissolution of the firm on the death of any 
of its partners on account of a contract to the contrary in the deed of 
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partnership, the said proviso is not attracted [CIT v Gharsana Beriwal Roadt 
Workst (1987) 34 Taxman 315, 317 (Raj); CIT v Guman Mai Shushil 
Chand, (1987) Taxation 87(3)-94 (Raj)]. 

In Ayodhya Prasad Parmeshwaridas v CIT [(1985) 156 ITR 554 (MP)], 
the matter was remanded to the Tribunal with directions to consider the 
effect of the newly inserted proviso to section 187(2) on the facts of the 
case and send an additional statement of the case. 

In CIT V Agency Hamdard Waqj Ltd. [(1987) 166 ITR 698 (All)], the 
matter was remanded with a direction to rehear the appeal in the light of 
the provisions of the newly inserted proviso to section 187(2). Also see» 
CIT V Hanuman Prasad Dwarka Prasad, (1987) 168 ITR 116 (All). 

It may be noted that the newly inserted proviso to section 187(2) can¬ 
not be read so as to mean that in every case where one of the partners dies, 
the firm is and must be held to be dissolved. The language of the proviso 
is clear and it says that nothing in clause (a) to section 187(2) shall apply 
to a case where a firm is dissolved on the death of any one of its partners. 
The proviso does not provide for automatic dissolution of the firm on the 
death of any of its partners [Joshi & Co. v CIT, (1986) 162 ITR 268, 
284 (Cal)]. Here, it is pertinent to note that in taking the above view 
their Lordships have expressed their unableness to accept the view in that 
regard taken by the Madhya Pradesh High Court in CIT v Jasumal Devandas 
[(1985) 156 ITR 551 (MP)]. With great respect, it is submitted that the 
learned judges have relied on the head notes of that case which haVe not 
been accurately written. The factual finding in the Madhya Pradesh case 
was that the firm was dissolved on the death of one of the partners of the 
firm as there was no contract to the contrary in the partnership weed. In 
the context of that factual position, the Tribunal held that the firm stood 
dissolved automatically. 

It cannot be contended that the effect of the newly inserted proviso to 
section 187(2) is to recognise only dissolutions with reference to death of 
the partners and to derecognise all other modes of statutory dissolutions 
contemplated by sections 40 to 44 of the Partnership Act, 1932. Thus, even 
after the insertion of that proviso, a firm may be dissolved by mutual agree¬ 
ment amongst the partners {CIT v Raj Bros., (1987) 165 ITR 720 (AP)].”. 

Page 3632: section 188: 

At the end of the paragraphs titled “Scope of section 188’, add ,— 

“Where the revenue has accepted that the assessee-firm was a successor 
to its predecessor-firm, the Tribunal was held justified in declining to permit 
the revenue from raising the plea that there had been no succession but 
only a change in the constitution of the firm [CIT v Gunturu Kannabhai 
Co,. (1986) 158 ITR 353 (AP)].”. 

Page 3636: section 189: 

After line 24 from top, add ,— 

"Automatic dissolution.—^Normally, a partnership dissolves on the death) 
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of a partner unless there is an agreement to the contrary. Even assuming 
that there is such an agreement, in a partnership consisting of two partners, 
on the death of one of them, the partnership automatically comes to an 
end and there remains no partnership which survives and into which a 
third party can be introduced [Smt. S. Parvathammal v CIT, (1987) 163 
ITR 161 (Mad)].”. 

Page 3637: section 189: 

After line 18 from top, add,— 

“For the purpose of assessment of a dissolved firm under section 189, 
the income of the firm has to be computed with reference to the market 
value of the closing stock and not the book value of such stock. On the other 
hand, in the case of a continuing business, it is open to the assessee-firm 
to value its stock-in-trade either at cost or market value, whichever is lower. 
This privilege does not extend to a dissolved firm [Popular Workshops v 
CIT, (1987) 166 ITR 348, 351 (Ker)].”. 

Page 3639: section 189: 

After the paragraph titled **Each of the partners is an assessee", add ,— 

“Each partner entitled to notice of orders passed by the ITO.—^In the 
case of a partnership firm which is dissolved, wherein each one of the part¬ 
ners is made liable for payment of taxes on joint and several liability* it 
is imperative that each one of the partners is put on notice about the 
orders passed by the Income-tax Officer [CIT v Gangadhar Gowd Rama 
Gowd & Co., (1986) 158 ITR 75 (AP)].”. 

Page 3653: section 192: 

At the end of the paragraph titled ^"Legislative amendments"', add ,— 

“Section 192 has further been amended by the Finance Act, 1987 (11 of 
1987), by inserting new sub-sections (2), (2A) and (2B) in section 192 
and by amending sub-section (.3) of section 192, with effect from 1st June, 
1987. 

The scope and effect of these amendments have been elaborated in the 
following portion of die departmental circular No. 495, dated 22nd Sep¬ 
tember, 1987, as under:— 

‘Modification of the scope of deduction of tax at source from salaries.^-— 
37.1 Under the existing provisions of section 192 of the Income-tax Act, 
tax has to be deducted at source by any person responsible for paying 
any income chargeable under the head “Salaries”. 

S7J2 There are cases where an employee renders service with more than 
one employer and the details of salaries drawn from earlier employer are 
required for working out the rate at which the tax is to be deducted at 
source in respect of the salary paid by the present employer. There are also 
teases where an employee does not disclose such other salary to the em- 
|)loyer. In such cases, the employer normally cannot be held liable for 
making adequate deductions. With a view to simplify the provisions of 
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deduction of tax at source in such cases and also to check avoidance of 
tax on salary received by an employee from more than one employer, sec¬ 
tion 192 has been amended. 

37.3 The new sub-section (2) inserted in section 192 provides for deduc¬ 

tion of tax at source by such employer (as the taxpayer may choose) from 
the aggregate salary of the employee who is or has been in receipt of 
salary from more than one employer. The employee is now required to 
furnish to the present employer details of the income under Ae head 
“Salaries” due or received from the former/other employer and also tax 
deducted at source therefrom, in writing and duly verified, by him and by 
the former/other employer. The present employer will be required to de¬ 
duct tax at source on the aggregate amount of salary (including salary 
received from former or other employer). • 

37.4 Under the existing provisions of section 89(1), it is the Income-tax 
Officer who is empowered to give relief from the incidence of tax at a higher 
rate in a case where an employee receives salary in arrears or in advance. 
The Finance Act, 1987, by inserting sub-section (2A) in section 192 pro¬ 
vides that in respect of salary payment of employees of Government or 
public sector undertakings, deduction of tax at source may be made after 
allowing relief under section 89(1). 

37.5 Presently, the person making payment of salary cannot take into 
account other incomes of the employee for the purpose of deduction of tax 
at source. The Finance Act, 1987, by inserting sub-section (2B) enables 
a taxpayer to furnish particulars of income other than salaries to his em¬ 
ployer who shall deduct, out of the salary payment, the tax due on the 
total income subject to the condition that the total amount of tax deducted 
shall not be less than the amount deductible from income from salaries 
only. 

37.6 Ibese amendments will come into force with effect from 1st June, 
1987.’.”. 

Page 3653: section 192: 

At the end of the paragraph titled *'Reievant Rules & Forms", add ,— 
“Also see, rules 21AA, 26A and 26B and Forms No. lOE, 12B and 12C.” 

Page 3655: section 192: 

After serial No. (2), giving illustrative cases on the point whether these 
payments represent salary income or not, add ,— 

“(3) Compensation awarded by the court in lieu of reinstatement by an 
order passed after 1st April, 1976, has been held to be exempt under sec¬ 
tion lO(lOB) and no tax is required to be deducted at source out of such 
compensation [Mahendra Singh Dhantwat v Hindustan Motors Ltd., (1985) 
152 ITR 68 (SC)]. 

(4) Compensation, etc., awarded by the court to an employee for wrong¬ 
ful termination of employment under a decree cannot be regarded as salary. 
Such an amount assumes the character of a judgment debt and to such a pay¬ 
ment, section 192 is not applicable [Saroj Kumar Maheshwari. v Hindustan 
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Motors Ltd., (1985) 154 ITR 363 (Cal); S. S. Miranda Ltd. v Shyam 
Bahadur Singh, (1985) 154 ITR 849 (Cal)].”. 


Pages 3656-3673: section 192: 

Circular No. 388, dated 16th July, 1984 [reproduced at pages 3656-3673 
of Vol. 4] have, subsequently, been modified by circular No. 407, dated 1st 
February, 1985 |(1985) 151 ITR (St.) 49-51] and circular No. 408, dated 
8lh February, 1985 [(1985) 152 ITR (St.) 201]. 


Page 3674: section 192: 

Before the paragraph titled “Other departmental circulars”, add ,— 

“For subsequent departmental circulars regarding income-tax deductions 
from salaries— 


during the 
financial year 


reference may be made to 
departmental circular 


1985- 86 No. 429, dated 8-8-1985 [(1985) 

156 ITR (St.) 64-80]. 

1986- 87 No. 459, dated 16-6-1986 

[(1986) 160 ITR (St.) 44-50]; 
No. 465, dated 4-8-1986 1(1986) 
161 ITR (St.) 64-65]; and No. 
483, dated 4/31-3-1987 [(1987) 
165 ITR (St.) 358]. 

1987- 88 No. 489, dated 25-6-1987 

[(1987) 166 ITR (St.) 152- 
170].”. 


Page 3682: section 193: 

Before line 7 from bottom, add ,— 

“Section 193 has further been amended by the Finance Act, 1986 (23 
of 1986), with effect from 1st June, 1986. By this Act, the existing clause 
(iib) of the proviso to section 193 has been substituted by a new clause 
(«6). Under the substituted clause (iib), no tax is also required to be 
deducted at the time of payment of any interest payable on such debentures 
issued by a public sector company as the Central Government may notify 
in the OfiScial Gazette in that behalf. 

By the Finance Act, 1987 (11 of 1987), the Explanation at the end of 
clause (iib) of the proviso to section 193 has been omitted, with effect 
from 1st April, 1987. Such omission is consequential to the insertion, by 
that Act, of section 2(36A), coining a definition of the expression ‘public 
sector company’.”. 

Page 3686: section 193: 

After line 14 from top, add ,— 

•*V. Notifiemion No. S. O. 2611, dated July 16, 1986.—In exercise of 
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the powers conferred by clause (iib) of the proviso to section 193 of the 
Income-tax Act, 1961 (43 of 1961), the Central Government hereby speci¬ 
fies the *R£C-13th Series Bonds* issued by the Rural Electrification Corpo¬ 
ration Limited, New Delhi, for the purposes of the said clause. 

VI. Notification No. S. O. 2612, dated July 16, 1986.—^In exercise of 
the powers conferred by clause {iib) of the proviso to section 193 of the 
Income-tax Act, 1961 (43 of 1961), the Central Government hereby specifies 
the *14% Secured Non-convertible Bonds* issued by the Neyveli Lignite Coi- 
poration Limited, Neyveli, Tamil Nadu, for the purposes of the said clause. 

Vn. Notification No. S. O. 2613, dated July 16, 1986.—In exercise of 

the powers conferred by clause (Uh) of the proviso to section 193 of the 

Income-tax Act, 1961 (43 of 1961), the Central Government hereby specifies 
the *14% Secured Redeemable N.T.P.C. Bonds—1986, First Series* issued 
by the National Thermal Power Corporation Ltd., New Delhi, for the pur¬ 
poses of the said clause. 

Vni. Notification No. S. O. 2614, dated July 16, 1986.—In exercise of 

the powers conferred by clause {iib) of the proviso to section 193 of the 

Income-tax Act, 1961 (43 of 1961), the Central Government hereby specifies 
the *14% Secured Redeemable Non-convertible Bonds—1986, *‘A’* Series’ 
issued by the Indian Telephone Industries Limited, Bangalore, for the pur¬ 
poses of the said clause. 

IX. Notification No. S. O. 3829, dated October 29, 1986.—In exercise 
of the powers conferred by clause {iib) of the proviso to section 193 of 
the Income-tax Act, 1961 (43 of 1961), the Central Government hereby 
specifies the following bonds issued by the Housing Development Finance 
Corporation Limited, Bombay, for the purposes of the said clause, namely:— 

(1) HDFC—12.5% Bonds (1992—1996). 

(2) HDFC—12.5% Bonds (1995). 

(3) HDFC—12.5% Bonds (1996). 

X. Notification No. S. O. 3830, dated October 29, 1986.—In exercise 
of the powers conferred by clause {iib) of the proviso to section 193 of the 
Income-tax Act, 1961 (43 of 1961), the Central Government hereby specifies 
the *7-year 14% Secured Redeemable Non-convertible Bond—(A. series)** 
issued by the National Hydroelectric Power Corporation Limited, New Delhi, 
for the purposes of the said clause. 

XI. Notification No. S. O. 3831, dated October 29, 1986.—In exercise- 
of the powers conferred by clause {iib) of the proviso to section 193 of the 
Income-tax Act, 1961 (43 of 1961), the Central Government hereby specifies 
the *1986—IPCL—14% Secured Redeemable Non-convertible Bonds* issued 
by the Indian Petrochemicals Corporation Limited, Baroda, for the purposes 
of the said clause. 

XH. Notification No. S. O. 519, dated February 5, 1987.—In exercise 
of the powers conferred by clause {iib) of the proviso to section 193 of the 

cap: it v-7 —44 
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Income-tax Act, 1961 (43 of 1961), the Central Government hereby specifies 
the bonds issued by tbe Industrial Development Bank of India, Bombay, as 
specified in the Table hereto annexed, for the purposes of the said clause. 


Table 


1. 

Series 

No. 8 

6% 

IDBI 

Bonds 

1987 

2. 


No. 9 

6% 

IDBI 

Bonds 

1987 

3. 

»* 

No. 10 

6% 

IDBI 

Bonds 

1988 

4. 


No. 11 

6.25% 

IDBI 

Bonds 

1988 

5. 

99 

No. 12 

6.25% 

IDBI 

Bonds 

1989 

6. 

99 

No. 13 

6.25% 

IDBI 

Bonds 

1989 

7. 

99 

No. 14 

6.5% 

IDBI 

Bonds 

1989 

8. 

99 

No. 15 

6.5% 

IDBI 

Bonds 

1990 

9. 

99 

No. 16 

6.5% 

IDBI 

Bonds 

1990 

10. 

99 

No. 17 

6.75% 

IDBI 

Bonds 

1992 

11. 

>9 

No. 18 

6.75% 

IDBI 

Bonds 

1992 

12. 

99 

No. 19 

6.75% 

IDBI 

Bonds 

1992 

13. 

99 

No. 20 

6.75% 

IDBI 

Bonds 

1993 

14. 

99 

No. 21 

7.25% 

IDBI 

Bonds 

1996 

15. 

99 

No. 22 

7.25% 

IDBI 

Bonds 

1996 

16. 

99 

No. 23 

7.25% 

IDBI 

Bonds 

1996 

17. 

99 

No. 24 

7.25% 

IDBI 

Bonds 

1997 

18. 

99 

No. 25 

7.5% 

IDBI 

Bonds 

1997 

19. 

99 

No. 26 

7.5% 

IDBI 

Bonds 

1997 

20. 

*9 

No. 27 

7.5% 

IDBI 

Bonds 

1997 

21. 

99 

No. 28 

7.5% 

IDBI 

Bonds 

1998 

22. 

99 

No. 29 

8.75% 

IDBI 

Bonds 

2000 

23. 

99 

No. 30 

8.75% 

IDBI 

Bonds 

2000 

24. 

99 

No. 31 

fi75% 

IDBI 

Bonds 

2001 

25. 

99 

No. 32 

8.75% 

IDBI 

Bonds 

2001 

26. 

99 

No'. 33 

9% 

IDBI 

Bonds 

1999 

27. 

99 

No. 34 

9% 

IDBI 

Bonds 

1999 

28. 

99 

No. 35 

9% 

IDBI 

Bonds 

1999 

29. 


No. 36 

9% 

IDBI 

Bonds 

2000 

30. 

99 

No. 37 

9.75% 

IDBI 

Bonds 

1998 

31. 

99 

No. 38 

9.75% 

IDBI 

Bonds 

1998 

32. 

99 

No. 39 

9.75% 

IDBI 

Bonds 

1998 

33. 

99 

No. 40 

9.75% 

IDBI 

Bonds 

1999 

34. 

99 

No. 41 

11% 

IDBI 

Bonds 

2001 

35. 

«t 

No. 42 

11% 

IDBI 

Bonds 

2001 


Xin. Notification No. S. O. 1382, dated May 18, 1987.—In exercise 
of the powers conferred by clause (iib) of the proviso to section 193 of 
the Income-tax Act, 1961, the Central Government hereby specifies 3-yeaf 
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IDBl Dipital Bonds issued by the Industrial Devel<^ment Bank of India, 
Bombay. 


XIV. Notification No. SO 1667, dated June 10, 1987.—In exercise of 
the powers conferred by clause (iih) of proviso to section 193 of the 
Income-tax Act, 1961 (43 of 1961), the Central Government hereby speci¬ 
fies the "14 ptf cent. Secured Redeemable NTPC Bonds, 1986-^econd 
Series** issued by the National Thermal Power Corporation Ltd., New Delhi, 
for the purposes of the said clause: 

Provided that the benefit under the said proviso shall be admissible in 
the case of transfer of such bonds by endorsement or delivery, only if the 
transferee informs the said Corporaton by registered post within a period 
of sixty days of such transfer. 

XV. Notification No. SO 1940, dated July 3, 1987.—^In exercisp of the 
powers conferred by clause (iib) of proviso to section 193 of the Income- 
tax Act, 1961 (43 of 1961), the Central Government hereby specifies the 
<*7-ye8r—14 per cent. Secured Redeemable Non-Convertible Telephone 
Bonds—^T-86 Series—^First Issue** issued by the Mahanagar Telephone 
Nigam Limited, New Delhi, for the purpose of the said clause: 

Provided that the benefit under the said proviso shall be admissible in 
the case of transfer of such bonds by endorsement or delivery, only if the 
transferee informs the Mahanagar Telephone Nigam Limited by registered 
post within a period of sixty days of the transfer by endorsement and 
delivery. 

XVI. Notification No. 7513, dated September 9, 1987.—^In exercise 
of the powers conferred by clause (iib) of the proviso to section 193 of 
the Income-tax Act, 1961, the Central Government hereby specifies “HDFC 
—12.5% Bonds 1997(A)** issued by the Housing Development Finance 
Corporation. 

XVII. Notification No. 7557, dated September 24, 1987.—^In exer¬ 
cise of the powers conferred by clause (iib) of the proviso to section 193 of 
Income-tax Act, 1961, the Central Government hereby specifies "11%— 
TDBI Bonds 2002 (45th Series)** issued by the Industrial Development Bank 
of India, Bombay. 

Notification u/s. 193, provbio Oii®)*— Notifkation No. S. O. 5651, 
dated December 4, 1985, as amended by S.O. 556, dated January 29,1986.— 
In exercise of the powers conferred by clause (iiia) of the proviso to sec¬ 
tion 193 of the Income-tax Act, 1961 (43 of 1961), the Central Govern¬ 
ment hereby specifies all the securities of the Central Government and a 
State Government, the interest on which is payable to— 

(a) the State Bank as defined in clause (gv) of section 2 of the State 
Bank of India Act, 1955 (23 of 1955); or 
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ih) any subsidiary bank as defined in clause (Jc) of section 2 of the 
State Bank of India (Subsidiary Banks) Act, 1959 (38 of 1959); 
or 

(r) any nationalised bank, that is to say, a corresponding new bank as 
defined in section 2 of the Banking Companies (Acquisition and 
Transfer of Undertakings) Act, 1970 (5 of 1970), and the Bank¬ 
ing Companies (Acquisition and Transfer of Undertakings) Act, 
1980 (40 of 1980), respectively, 
for the purposes of the said clause. 

II. Notification No. S. O. 744, dated March 5, 1987.—In exercise of the 
powers conferred by clause {ilia) of the proviso to section 193 of the 
incomc-^ax Act. 1961 (43 of 1961), and in supersession of the notification 
of the* Jovernment of India in the Ministry of Finance (Department of 
Revc»t* 2 ) No. S. O. 5651, dated the 4th December, 1985, the Central 
Government hereby specifies all the securities of the Central Government 
and the State Government, the interest on which is payable to the following 
nationalised banks, that is to say, corresponding new banks as defined in 
section 2 of the Banking Companies (Acquisition and Transfer of Under¬ 
takings) Act, 1970 (5 of 1970), and the Banking Companies (Acquisition 
and Transfer of Undertakings Act, 1980 (40 of 1980), whose ratio of 
published profits to working funds is less point one per cent., namely:— 

1. UCO Bank 

2. United Bank of India 

3. Dena Bank 

4. New Bank of India 

5. Punjab and Sind Bank 

6. Vijaya Bank 

7. Punjab National Bank, 
for the purposes of the said clause.”. 


Page 3691: section 193: 

Before line 15 from bottom, add ,— 

“For subsequent circulars setting out the rates at which income-tax and 
surcharge, if any, should have been deducted from interest on Government 
securities during— 

financial year reference may be made to depart-' 

mental circular 


1984- 85 No. 393, dated 5-9-1984 [(1985^ 

155 ITR (St.) 51-56]. 

1985- 86 No. 427, dated 31-7-1985 

[(1985) 155 ITR (St) 56-61]. 

1986- 87 No. 460, dated 3-7-1986 [(1986) 

160 ITR (St.) 58-59]. 

No. 486, dated 1-6-1987 [(1987) 
166 ITR (St.) 130-137].”. 


1987-88 


0 
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Page 3701: section 194: 

Before line 9 from bottom, add ^— 

“IV. The Finance Act, 1987.—^By this Act, the first proviso to section 
194 has been amended, with effect from 1st June, 1987. As a result of this 
amendment, no tax is required to be deducted at source in respect of any 
payment of dividend, if such dividend is paid by an account payee cheque, 
and the amount of such dividend or the aggregate amounts of such dividend 
paid or payable to the shareholder, who is an individual-resident, during 
the financial year does not exceed Rs. 2,500 as against existing monetary 
limit of Rs. 1,000. 

The scope and effect of the amendments made by the Finance Act, 1987 
(11 of 1987), in sections 194, 194A, 194D, 195 and 197, as also of inser¬ 
tion of section 195A, substitution of section 206 and omission of sections 
285 and 286, have been elaborated in the following portion of the depart¬ 
mental circular No. 495, dated 22nd September, 1987, as under:— 

"Modification of the provisions relating to tax deduction at source. —38.1 
With a view to rationalise the provisions of sections 194, 194A and 194D, 
the limits upto which no tax is to be deducted have been raised as under:— 

SI. No. Type of payment Present limit Amended 

upto which limit 

no tax is 
deductible 

Rs. 

1. Dividend (section 194) .. 1,000 

2. Interest other than “Interest on 

securities” (section 194A) .. 1,000 

3. Insurance commission (section 194D) Nil 

38.2 Under the existing provisions deduction of tax at source from 
Interest is to be made at the time of payment or credit to the account of 
the payee. With a view to prevent postponement of liability relating to 
such deduction of tax at source, section 194A has been amended to pro¬ 
vide that tax will be deducted at source, on accrual of interest at the end 
of the accounting year or at the time of credit to the account of a payee 
or at the time of payment, whichever is earlier. Similarly, section 195 has 
been amended to ensure that deduction of tax at source from payment to 
non-residents will have to be made at the time of payment or at the time of 
giving credit to the account of non-resident, whichever is earlier. Any sum 
credited to “suspense account” or “interest payable account” shall be 
deemed to be credited for the purpose of tax deduction at source. 

38.3 Enabling powers have been conferred on the Central Board of Direct 
Taxes under section 197 to make rules for prescribing procedure in rela¬ 
tion to the issue of certificates by the assessing oflBcer for authorising non- 
deduction of tax at source or for deduction at a lower rate. 


Rs. 

2,500 

2,500 

5,000 
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38.4 The provisions rdating to furnishing of annual return in respect 
of tax deduction at source incorporated presently in sections 285 and 286 
have been, by the Finance Act, 1987, inserted in section 206. Consequently, 
sections 285 and 286 have been omitted. 

38.5 The Finance Act, 1987, has introduced a new section 195A which 
lays down the method of calculation of tax deductible at source in cases 
where payments are made tax-free. Under clause (6A) of section 10, the 
tax borne by an Indian resident on royalty, etc., paid to foreign companies 
is not treated as part of the income of the foreign recipients. Section 195A 
provides for grossing up of the tax only if it forms part of the income. Since 
tax exempted under section 10(6A) doe^ not form part of the total income, 
there would be no grossing up of such tax for the purposes of tax deduc¬ 
tion at source. Similarly, the tax borne by the employer, to the extent it is 
exempt under section 10(6) (v/7a), shall not be grossed up for purposes of 
tax deduction at source. 

38.6 These amendments will come into force from 1st June, 1987.’.”. 

Page 3708: section 194: 

Before line 3 from bottom, add ,— 

‘‘For the financial year 1985-86, the rate of deduction— 

is income-tax+S.C. 

—in case of resident non-company assessee 20% Nil 

—in case of non-resident non-company assessee 30% Nil 

—in case of domestic company 21.5% 1.075% 

—in case of foreign company 25% Nil. 

For the financial years 1986-87 and 1987-88, the rate of deduction— 

.. .. is income-tax+S.C 

—^in case of resident non-company assessee 20% Nil 

—^in case of non-resident non-company assessee 30% Nil 

—in case of domestic company 21.5% Nil 

—^in case of foreign company 25% Nil.”. 

Page 3718: section 194A: 

After line 21 from top, add ,— 

“VI. The Finance Act, 1987.—^By this Act, a new Explanation has been 
added after the proviso to section 194A(1) and section 194A(3)(/) has 
been amended, with effect from 1st June, 1987. 

For the scope and effect of these amendments, reference may be made 
to paragraphs 38.1 and 38.2 of the departmental circular No, 495, dated 
22nd September, 1987, which have been reproduced at page 6577, ante.*'. 

Page 3718: section 194A: 

Last three lines: The monetary limit of Rs. 1,000, referred to in the 
last line, has been raised to Rs. 2,500, with effect from Ist June, 1987. 
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Page 3720: section 194A: 

At the end of the paragraph titled ^^Rates in force for deduction under 
section 194^”, add ,— 

*‘Such rates for financial years 1985<86 to 1987-88 are as under: 


FINANCIAL YEAR 


Where the 
payee is— 

1985-86 

1986-87 

1987-88 

(t) a person other 
than a company,— 

(a) who is re¬ 
sident 

10% 

10% 

10% 

(b) who is not 
resident 

30% 

30% 

30% 

(it) a company— 

(a) domestic 

21% 

20% 

20% 

(b) non-domestic 

68.26% 

66% 

65% 


Page 3723: section 194A: 

After serial No. 63, listing the notified institutions, etc., under section; 
194A(3)(m)(/), add,— 

“64. Air Force Group Insurance Society, 

New Delhi .. S. O. 2826, dt. 6-6-1986. 

66. Naval Group Insurance Fund, New Delhi .. S. O. 2651, dt. 29-5-1986.’’. 

Page 3723: section i94A: 

At the end of the paragraphs titled ''Notified schemes under section 
194/4(3) (v/)”, add,— 

“In pursuance of clause (vj) of sub-section (3) of section 194A of the 
Income-tax Act, 1961 (43 of 1961), the Central Government hereby notifies 
the Investment Deposit Account Scheme, 1986, framed by it, for the pur¬ 
poses of the said clause [Notification No. S. O. 4247, dated Wth December, 
1986: (1987) 165 ITR (St.) 188].”. 

Page 3734: section 194B: 

After the text of section 194B, add ,— 

**L^lative amendment.—Section 194B has been amended by the Finance 
Act, 1986 (23 of 1986). The scope and effect of the amendment have been 
elaborated in the following portion of the departmental circular No. 461, 
dated 9th July, 1986, as under:— 

‘28. Winnings from lotteries or crossword Under the existing 

provisions of section 194B of the Income-tax Act, any person responsible 
for paying to any other person any income by way of winnings from lotteries 
or crossword puzzles in excess of Rs. 1,000 is required to deduct Income- 
tax on such payments at the rates in force. By an amendment, the afore- 
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said limit has been raised from Rs. 1,000 to Rs. SfOOO. This amendment 
takes effect from 1-6-1986.’.”. 


Page 3738: section 194B: 

Before line 8 from bottom, add ,— 

“For subsequent departmental circulars regarding deduction from lottery 
and crossword puzzle prizes during— 


financial year 

1984- 85 

1985- 86 

1986- 87 


1987-88 


reference may be made to 
departmental circular 
No. 390, dt. 8-8-1984 [(1984) 
149 ITR (St.) 5-8]. 

No. 428, dt. 8-8-1985 [(1985) 
156 ITR (St.) 61-641. 

No. 467, dt. 21-8-1986 [(1986) 
161 ITR (St.) 125-127]; and 
No. 478, dt. 14-1-1987 [(1987) 
164 ITR (St.) 147]. 

No. 485, dt. 27-5-1987 [(1987) 
166 ITR (St.) 121-124].”. 


Page 3741: section 194BB: 

After line 26 from top, add ,— 

“Legislative amendment.—Section 194BB has been amended by the 
Finance Act, 1986 (23 of 1986), with effect from 1st June, 1987. The scope 
and effect of the amendment have been elaborated in the following portion 
of the departmental circular No. 461, dated 9th July, 1986, as under:— 

‘29. Winnings from horse races. —As per the provisions of section 194BB 
of the Income-tax Act, a book-maker or a licencee for horse races in any 
race course or for arranging any wagering or betting in any race course 
responsible for paying to any person any income by way of winnings from 
any horse race in excess of Rs. 2,50U is required to deduct income-tax on 
such payments at the rates in force. The Finance Act, 1986, has raised the 
aforesaid limit from Rs. 2,500 to Rs. 5,000.’.”. 

Page 3744: section 194BB: 

After line 16 from top, add ,— 

“For subsequent departmental circulars regarding deduction from income 
by way of winnings from horse races during— 

financial year reference may be made to 

departmental circular 

1984-85 No. 389, dated 4-8-1984 [(1984) 

149 ITR (St.) 2-5]. 

No. 425, dated 24-7-1985 
[(1985) 155 ITR (St.) 46-47]. 


1985-86 
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1986- 87 No. 467, dated 21-8-1986 

[(1986) 161 ITR (St.) 125- 
127]; and No. 478, dated 14-1- 
1987 [(1987) 164 ITR (St) 
147]. 

1987- 88 No. 485, dated 27-5-1987 

[(1987) 166 ITR (St.) 121- 
124].”. 

Page 3744: section 194BB: 

At the end of the page, addy — 

“It may be noted that section 10(3) has been amended by the Finance 
Act, 1986 (23 of 1986), with effect from 1st April, 1987.”. 

Page 3755: section 194C: 

After serial No. VIII, add,— 

“IX. 'Deduction of income-tax at source—Section 194C of the Income- 
Jax Act, 1961— Deduction from payments to contractors and sub-contrac¬ 
tors in hidi manufacturing industry—Clarification regarding .—^Under section 
194C of the Income-tax Act, 1961, a liability is cast on any person re¬ 
sponsible for paying any sum to any resident for carrying out any work 
(including supply of labour for carrying out any work) in pursuance of a 
contiact between him and 

(a) the Central Government or any State Government; or 

(h) any local authority; or 

(c) any corporation established by or under a Central, State or Pro¬ 
vincial Act; or 

(d) any company; or 

(e) any co-operative society 

to deduct an amount equal to two per cent, of such sum as income-tax . n 
income comprised therein. 

2. In the bidi manufacturing industry, generally there are three parties, 
the manufacturer, the munshis and the workers. The manufacturer provides 
the raw material, i.e., leaves, tobacco, thread, etc., to the munshis who dis¬ 
tribute the same to the workers who work at home. At regular intervals, 
tl\e munshis collect the bidis prepared by the workers and hand over the 
«ame to the manufacturer. For this work, the manufacturer pays to the 
munshis, who in turn, make the payment to the workers. The workers as 
well as munshis get their payment at the rates agreed to. 

3. The Board have had occasion to examine the question whether a 
munshi engaged by the htd/ manufacturers is a contractor or an agent and 
whether the provisions of section 194C of the Income-tax Act, 1961, would 
apply to the payments made to him. The Board are advised that in view 
of the position that the definition of the expression “contractor” in the Bidi 
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and Cigar Workers (Condition of Employment) Act, 1966, includes sub¬ 
contractor, agent, munshi, thekedar or sattedar, the provisions of section 
194C would apply in respect of payments made to munshis. It may be 
clarified that the provisions of section 194C are wide enough to cover oral 
contracts also. By the very nature of the functions performed by the munshi, 
there is an implied contract between the manufacturer and the munshis and, 
consequently, the munshis are contractors even though there is no written 
contract or agreement. As such, the provisions of section 194C of the Income- 
tax Act, 1961, would apply in respect of payments made to them.* [Circular. 
No. 433, dated 25th September, 1985.] 

X. ‘Deduction of income-tax at source—Section 194C of the Income- 
tax Act, 1961— Deduction from payments to contractors and sub-contrac¬ 
tors in bidi manufacturing industry—Clarification regarding. —^Under file 
No. 275/30/82-IT(B) dated 25-9-1985, a Circular No. 433 was issued 
clarifying that the provisions of section 194C of the Income-tax Act, 1961, 
would apply in respect of payments made to Munshis and that would apply to 
payments under oral contracts also. The payments to Munshis which would 
be hit by the provisions of section 194C covered not only the payments to 
them for raw material but also the payments to the workers. 

2. Board have received representations that many of the workers to 
whom such payments are made are entitled to the benefits of Employees* 
Provident Funds and Miscellaneous Provisions Act, 1952. Board’s atten¬ 
tion has also been drawn to the judgment of the Supreme Court dated 25th 
September, 1985, in the Writ Petitions No. 3605 to 3609 of 1978 and* 
others in the case of P. M. Patel & Sons v Union of India [(1985) 67 FJR 
457=AIR 1987 SC 447]. In the judgment in para. 3, the Supreme Court 
has dealt with three kinds of bidi workers:— 

(a) Directly employed by the manufacturers; 

(b) Employed through the medium of agency such as Munshis but the 
workers bring bidi to the factory for quality check and for getting 
their payments; 

(c) The workers are engaged by the Munshis and the Munshis ensure 
the quality and make payments. 

It is held ^at in the types covered by category (b) above, the bidi 
workers are employees entitled to the benefits of provident fund, etc. 

3. In view of the above judgment* it is now further clarified that the 
deductions imder section 194C to be made from the payments to Munshis 
need not include payments to such home workers as fall in category (h> 
above.’ [Circular No. 487, dated 8th June, 1987.]*’. 

Page 3756: section 194C: 

After line 9 from top* add ,— 

**ContCMtcHr and snb-contractor—^neaning oL—^From a perusal of sec¬ 
tion 194C, it is obvious that a 'contractor* for the purpc»e of these pro- 
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visions would be any person who enters into a contract with the Central 
or any State Government, any local authority, and corporation established 
by or under a Central, State or Provincial Act, any company or any co¬ 
operative society for carrying out any work including the supply of labour 
for carrying out any work and a ‘sub-contractor* would mean any person 
who enters into a contract with the contractor for carrying out, or for the 
supply of labour for carrying out, the whole or part of the work under¬ 
taken by the contractor under a contract with any of the authorities named 
above or for supply whether wholly or partly and labour which the con¬ 
tractor has undertaken to supply in terms of his contract with any of the 
aforesaid authorities [ITO v Rama Nand & Co., (1987) 163 ITR 702, 704 
(HP), special leave petition dismissed by the Supreme Court: (1986) 157 
ITR (St.) 31 (SC)]. In that case, the respondent-firm purchased from the 
Government certain quantity of scants of timber. It was held that the re¬ 
spondent-firm was not a ‘contractor’ within the meaning of section 194C 
as it had not entered into any contract for carrying out any work or for 
supply of labour for carrying out any work with any Government, local 
authority, corporation, company or co-operative society. Therefore, the pay¬ 
ments made by the respondent-firm to any person could not be treated as 
payments made by a ‘contractor’ to a ‘sub-contractor’ so as to attract the 
provision 194C(2).”. 

Page 3759: section 194D: 

Before line 10 from bottom, add ,— 

“For subsequent departmental circulars regarding deduction of tax at 
source under section 194D during— 


financial year 


reference may be made to departmental 
circular 


1984- 85 No. 391, dt. 8-8-1984 [(1984) 149 ITR 

(St.) 77-80]. 

1985- 86 No. 426, dt. 24-7-1985 [(1985) 155 ITR 

(St.) 47-50]. 

1986- 87 No. 462, dt. 10-7-1986 [(1986) 160 ITR 

(St.) 58-60]. 

1987- 88 No. 488, dt. 16-6-1987 [(1987) 166 ITR 

(St.) 142-145].’’. 


Legislative amendments —A second proviso has been inserted in section 
194D by the Finance Act, 1987 (11 of 1987^, with effect from 1st June, 
1987. As a result of insertion of the second proviso to section 194D, no 
tax is required to be deducted from insurance commission where the 
aggregate amount of insurance commission payable in a financial year does 
not exceed Rs. S,(X)0.*’. 
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Page 3763: section 195: 

After the paragraph titled “IV. The Finance Act, 1976”, add,— 

“V. The Finance Act, 1987,—By this Act, for the existing sub-section 

(1) of section 195, a new sub-section (1) has been substituted; sub-section 

(2) has been amended; and a proviso has been inserted at the end of sub¬ 
section (2) of section 195, with effect from 1st June, 1987. 

For the scope and effect of all these amendments, reference may be made 
to paragraphs 38.1 and 38.2 of the departmental circular No. 495, dated 
22nd September, 1987, which have been reproduced at page 6577, ante”. 

Page 3764: section 195: 

After line 21 from top, add ,— 

“The language of section 195(2) makes it clear that the obligation to 
deduct tax relates only to the appropriate portion of the gross sum, which 
would be chargeable as income in the hands of the recipient [CIT v Super¬ 
intending Engineer, (1985) 152 ITR 753, 770 (AP)]. 

In CIT V Jay Engineering Works Ltd. [(1984) 149 ITR 425 (Del)], 
the assessee-company made an application to the Income-tax Officer for a 
tax clearance certificate claiming that no tax was payable by the assessee- 
company on the amounts to be paid by it to a non-resident Italian company 
in connection with a collaboration agreement. Even though the assessee- 
company had not made any application under section 195(2), the Income- 
tax Officer treated the application filed by the assessee-company as one under 
that section. The assessee supplied the relevant information asked for by the 
Income-tax Officer and participated in the proceedings before him. The 
Income-tax Officer passed an order under section 195(2) determining the 
net Indian portion of the profits at 33i per cent, of the payments other than 
royalty to the non-resident company. The Tribunal held that the Income- 
tax Officer had no jurisdiction to pass order under section 195(2). On 
reference, it was held by the High Court that, in the facts of the case, the 
Income-tax Officer had jurisdiction to pass an order under section 195(2). 
Therefore, the matter was remanded to the Tribunal for decision on 
merits.”. 

Page 3764: section 195: 

After line 26 from top, add ,— 

“Expression ‘any other sum' in s. 195(1)—^what it implies?—The ex¬ 
pression ‘any other sum’ occurring in section 195(1) does not necessarily 
refer to sums which represent wholly income or profits. The scheme of tax 
deduction at source applies not only to amounts paid which whcfily bears 
‘income’ character, but also to gross sums, the whole of which is not income 
or profits to the recipient, such as payments to contractors and sub-contrac¬ 
tors under section 194C and the payment of insurance commission under 
section 194D, The provisions of section 195(2) make the intendment of the 
legislature very clear that what is required to be considered for purposes 
of tax deduction at source under section 195(1) is not wholly income or 
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profit. In that view of the matter, it cannot be contended that where the sum * 
paid to any person is not wholly chargeable under the provisions of the Act, 
then the application of section 195 is ousted. Section 195 takes within its 
sweep any sums paid to a non-resident which do not wholly represent 
income or profits chargeable under the Act but a portion of which only so 
represents [CIT v Superintending Engineer, (1985) 152 ITR 753, 765, 767 
(AP)]. 

Grossing-up.—^Where under a contract, the tax that would be leviable 
on the profit in the hands of the non-resident was to be paid by the Indian 
company, the Income-tax Officer would be justified in adding to the net 
payment made only the amount of tax payable by the non-resident and the 
tax deductible at source should be determined with reference to the gross 
figure arrived at as above. Such arrangement entered into between the non¬ 
resident and the Indian company did not admit of a system of tax on tax 
ICIT V Superintending Engineer, (1985) 152 ITR 753, 771 (AP)].”. 
Page 3765: section 195: 

At the end of the paragraphs titled “Sums chargeable under the provi¬ 
sions of the Act", add ,— 

“In the facts of ITO v Shriram Bearings Ltd. [(1987) 164 ITR 419 (Cal), 
special leave petition granted by the Supreme Court: (1986) 160 ITR 
(St.) 74 (SC)], it has been held that the respondent-company was not re¬ 
quired to deduct tax at source under section 195(1) out of the sum pay¬ 
able to a non-resident company in regard to sale of trade secrets because 
such sum was not taxable in India.”. 

Page 3771: new section 195A: 

Before the text of section 196, add ,— 

“New section 195 A.—^A new section 195A, dealing with income payable 
‘net of tax’, has been inserted by the Finance Act, 1987 (11 of 1987), with 
effect from 1st June, 1987. 

For the scope and effect of the newly-inserted section 195A, reference 
may be made to paragraph 38.5 of the departmental circular No. 495, 
dated 22nd September, 1987, which has been reproduced at page 6578, 
ante.". 

Pages 3773-3774: section 197: 

At the end of the paragraphs titled "Legislative amendments", add ,— 

“The reference to sections 194B and 194BB in section 197(1) (a) has 
been omitted as also sub-section (3) of section 197 has been omitted by 
the Finance Act, 1986 (23 of 1986), with effect from 1st April, 1987. 

The amendments of section 197(1) (n) is consequential to the amend¬ 
ments, by that Act, of sections 194B and 194BB. The omission of section 
197(3) is consequential to the omission, by that Act, of section 80K. 
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Further, by the Finance Act, 1987 (11 of 1987), section 197(1) has 
been amended and a new sub-section (2A) has been inserted in section 197, 
both with effect from 1st June, 1987. 

For the scope and effect of these amendments, reference may be made 
to paragraph 38.3 of the departmental circular No. 495, dated 22nd Sq)- 
tember, 1987, which has been reproduced at page 6577, ante.**. 

Page 3775: section 197: 

At the end of the paragraphs titled "Dividends from newly established 
industrial undertaking or hotel”, add ,— 

“On the interpretation of the provisions of section 197(3), which has now 
been omitted with effect from 1st April, 1987, reference may also be made 
to— 

(1) Tube Investment of India Ltd. v CIT, (1985) 153 ITR 645 (Mad) 
[the assessee was held entitled to a certificate under section 197(3) speci¬ 
fying the qualifying exempted portion of the dividend]. 

(2) Jaipur Udyog Ltd. v CIT, (1985) 155 ITR 476 (Raj) [the assessee 
was held entitled to treat the letter of the Income-tax Officer as a deter¬ 
mination for the purposes of section 197(3)]. 

Page 3784: section 199: 

In the first line, for "The Finance Act, 1982”, read "The Finance Act, 
1978”. 

After line 2 from top, add ,— 

“VII. The Firumce Act, 1987.—By this Act, section 199 has been 
amended, with effect from 1st June, 1987. As a result of such amendment, 
the credit for the tax deducted at source has to be given in the assessment 
(including a provisional assessment under section 141 A), if any, made 
under this Act for the assessment year for which such income is assessable. 
Under the unamended section 199, the credit was to be given for such 
assessment made for the immediately following assessment year under this 
Act.”. 

Page 3784: section 199: 

At the end of the paragraph titled “Scope of section 199”, add ,— 

“It is well-settled that a tax credit can be given only in cases where the 
tax is paid on the income in respect of which deduction has been made at 
source and which is offered for assessment [CIT v Tanjore Permanent Bank 
Ltd., (1984) 149 ITR 788, 793 (Mad)]. Thus, an assessee, in whose 
hands a particular income is not taxed, is not entitled to get the credit in 
respect of tax deducted at source in respect of such income [Madura Coats 
Ltd. V CIT, (1986) 158 ITR 697 (Mad)]. 

In CIT V Hindustan Ideal Insurance Corporation Ltd. [(1984) 43 CTR 
(Mad) 35], the matter was remanded to the Tribunal to consider the 
aj^licability of section 199 not only with reference to rules 4 and S of the 
First Schedule to the 1961 Act but also in the light of section 44 and other 
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related provisions of the 1961 Act as also the relevant provisions of the 
Insurance Act, 1938.’*. 

Pages 3785>3787: section 199: 

At the end of the paragraphs titled 'Tax deducted from dividends in res¬ 
pect of shares registered in a name other than their beneficial owner — sec¬ 
tion 199, proviso, clause («)”, add ,— 

“In CIT V Karam Chand Thapar <fe Sons Ltd. [(1987) 166 ITR 636 
(Cal)], the shares were at the material time being held by different banks. 

In Form No. ISB submitted by the assessee as required under rule 30A, 
the assessee had not been declared by the banks to be the beneficial owner. 
However, the brokers concerned through whom the shares reached the banks 
independently certified that the assessee was the beneficial owner of the 
shares in question. It was held that the absence of the declaration in Form 
No. ISB by the banks made little difference to the controversy. The assessee 
came within the ^bit of section 199 read with rule 30A. Therefore, the 
assessee was entitled to the benefit of credit of tax deducted at source in 
respect of the dividends on such shares.’’. 

Page 3793: section 201: 

At the end of the paragraphs titled '"Scope of section 201’’, add ,— 

“The liability that is cast upon the person concerned under section 201 
is not because of any notice of demand, but because of the operation of the 
statute itself. Once the liability is incurred, no further demand is necessary 
to recover tax and the interest due thereon, unless the revenue were to 
initiate proceedings for imposition of penalty in terms of the proviso to 
section 201(1) read with section 221 [Traco Cable Co. Ltd. v CIT, (1987) 
166 ITR 278 (Ker)]. 

The power of the Income-tax Officer under section 201 to deem the 
person responsible for paying any sum to a non-resident without tax deduc¬ 
tion at source under section 195 as being in default extends only to the 
portion of income chargeable under the Act and forming part of &e gross 
sum of money [CIT v Superintending Engineer, (1985) 152 ITR 753, 770 
(AP)]. 

Where the tax has been deducted at source by the person concerned on 
the basis of a certificate granted in that behalf by the Income-tax Officer, 
such person cannot be treated as in default if it is subsequently found that 
in issuing such a certificate the Income-tax Officer has adopted an erroneous 
determination [Jaipur Udyog Ltd. v CIT, (1985) 155 ITR 476, 494 (Raj)]. 

Calculation of interrat.—^The liability to pay interest under section 
201(1 A) arises immediately upon each default and is to be computed only 
with reference to the law as it then stood. For calculating such interest, the 
provisions of rule 119A, regarding rounding off, are not applicable to the 
cidculation of interest up to 31st December, 1974. Rule 40 does not con¬ 
template the waiver of interest payable under section 201(1 A) [Bennet 
Coleman A Co. Ltd. v ITO, (1986) 157 ITR 812 (Bwn)].”. 
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Pages 3793-3794: section 201: 

On the subject '"Employer held not assessee in default if the employee's 
assessment completed and tax paid", reference may also be made to CIT v 
Life Insurance Corporation, (1987) 166 ITR 191 (MP), 

Similarly, the employer cannot be deemed to be an assessee in default 
foi not deducting tax at source on an amount which has been held to be 
not includible in the total income of the employee as per the assessment 
made in the hands of the employee concerned [CIT v Kannan Devan Hill 
Produce Co. Ltd., (1986) 161 ITR 477 (Ker); Kannan Devan Hill Produce 
Co. Ltd. V CIT, (1986) 161 ITR 489 (Ker)]. 

Page 3796: section 202: 

At the end of the paragraph titled "Legislative amendments", add ,— 
“The Finance Act, 1987 (11 of 1987), has amended section 202 by sub¬ 
stituting the words ‘recover tax’ for the words ‘levy tax’, with effect from 
1st June, 1987. The amendment is of a drafting nature.”. 

Page 3797: section 203: 

At the end of the paragraphs titled "Legislative amendments", add ,— 
“The Finance Act, 1987 (11 of 1987), has amended section 203, with 
effect from 1st June, 1987. 

The scope and effect of such amendment have been elaborated in the 
following portion of the departmental circular No. 495, dated 22nd Sep¬ 
tember, 1987, as under:— 

'Amendment of provisions relating to issue of certificate for tax deduc¬ 
tion .—39.1 Under the provisions of section 203 of the Income-tax Act, any 
person responsible for deduction of tax at source is required, at the time 
of credit or payment of the amount, etc., to issue a certificate that tax has 
been deducted and to specify the amount deducted. The amount deducted 
at source has to be deposited within a certain period of time from the date 
on which the said amount was deducted. As the certificate for tax deduction 
has to be issued at the time of credit or payment of the amount, in most of 
the cases it cannot be ascertained that the amount deducted at source has 
been credited to the Government account. Section 203 has been amended 
so as to provide that the certificate for deduction of tax shall be issued, 
within such time, as may be prescribed. 

39.2 This amendment will come into force from 1st June, 1987.’.”. 

At the end of the page, add ,— 

“New section 203A.—A new section 203A, relating to allotment of tax 
deduction account number, has been inserted by the Finance Act, 1987 
(11 of 1987), with effect from 1st June, 1987. 

The scope and effect of the newly inserted section 203A have been 
elaborated in the following portion of the departmental circular No. 495, 
dated 22nd September, 1987, as under;— 
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*New provisions relating to allotment of tax deduction account rmmber. 
—40.1 For better monitoring of deduction of tax at source and its dq>osit 
in the Government account, the Finance Act, 1987, has inserted a new sec> 
tion 203A in the Income-tax Act Every person deducting tax at source in 
respect of any payment made and who has not been allotted a tax deduc¬ 
tion account number will make an application for allotment of such & 
number to the income-tax authority. This will be quoted in all the diaUans 
for payment of any tax deducted at source, in all certificates for tax 
deducted, in all the prescribed returns filed by persons paying salaiy and 
interest to residents and in all other documents pertaining to such trans¬ 
actions which the Central Board of Direct Taxes may prescribe. 

40.2 A person who fails to comply with provisions of section 203A will 
be liable to penalty under the newly inserted section 272BB. The penalty 
may extend upto a sum of Rs. 5,000. A reference to section 272BB has 
been made by the Finance Act, 1987, in section 273B which provides that 
no penalty would be levied if a reasonable cause for failure is put forth by 
the person defaulting in terms of section 203A. 

40.3 These amendments will come into force from 1st June, 1987.’.”. 

Relevant rule and Form.—See, rule 114A {(1987) 167 ITR (St.) 76] of 
the Income-tax Rules, 1962, and Form No. 49B [(1987) 167 ITR (St.) 76-771 
appended to those Rules. 

Page 3799: section 204: 

At the end of the paragraphs titled "Legislative amendment^’, add ,— 

“The Finance Act, 1986 (23 of 1986), has inserted a new clause (/la) 
in section 204 and has added an Explanation at the end of that section, with 
effect from 1st June, 1986. 

The scope and effect of these amendments have been elaborated in die 
following portion of the departmental circular No. 461, dated 9th July, 1986, 
as under:— 

‘30.1 Modification of the definition of the expression "person responsible 
for paying" for the purpose of deduction of tax at source from long-term 
capital gains in the case of a non-resident Indian .—Under the provisions of 
section 195 of the Income-tax Act, any person responsible for paying to a 
non-resident any interest (other than “Interest on securities”) or any other 
sum, not being dividends, which is chargeable under the Income-tax Act, 
is liable to deduct income-tax thereon at the rates in force. With a view to 
simplifying the procedure for the tax deduction at source and to avoid 
delay and inconvenience in the case of non-resident Indians wishing to remit- 
the sale proceeds of “foreign exchange assets” [as defined in section 115C(h)], 
section 204 of the Income-tax Act which defines the expression “person 
responsible for paying” has been amended to provide that where the sum 
payable to a non-resident Indian represents consideration for the transfer 
by him of any foreign exchange asset (other than a short-term capital asset), 
the “authorised dealer” responsible for remitting such sum or crediting 

cap: it v-7—45 
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such sum to his Non-resident (External) Account, shall be the person res¬ 
ponsible for the deduction of tax as provided for under section 195 of the 
Act. For this purpose, ‘non-resident Indian’ and ‘foreign exchange asset’ 
shall have the same meaning as in Chapter XII-A of the Income-tax Act. 
Further ‘authorised dealer’ shall have the same meaning as in section 2(h) 
of the Foreign Exchange Regulation Act, 1973. Under the said section 2(h) 
read with section 6 of the FERA, ‘authorised dealer’ means the bank autho¬ 
rised by the Reserve Bank to deal in foreign exchange. The authorised 
dealers have been performing the following functions;— 

(/) To deal in foreign currency; 

(/.') To approve application for purchase of foreign exchange; 

(in) To maintain rupee account in the name of non-residents; 

(/v) In maintain foicign currency account in the name of non-resi¬ 
dents and predominantly owned overseas bodies corporate. 

30.2 This provision of making the authorised dealer responsible for 
deducting and paying tax to Government will also achieve the purpose of 
integrating the exchange control procedure with tax concessions. Accord¬ 
ingly, the Reserve Bank will issue necessary guidelines to the authorised 
dealers to enable them to permit remittance of such long-term capital gains 
subject to the deduction of tax at a rate of 20 per cent, thereon without 
production of a no objection certificate from the iucome-tax authorities. It 
will be the responsibility of the Reserve Bank to obtain a declaration from 
the seller of a specified asset [in the application under section 19(5) of the 
FERA or in the suitable form] that the asset sold by him is a capital asset 
and not stock-in-trade. Also that the capital asset was not held by him for 
more than 36 months. In order to facilitate verification of this kind of state¬ 
ment, hereafter, when a foreign exchange asset is initially purchased by a non¬ 
resident Indian, a declaration may be obtained from him that the same is 
acquired as capital asset and not as stock-in-trade. 

30.3 The amendment is effective from 1st June, 1986.’.”. 

Paf(e 3800: section 204: 

Before the text of section 205, add ,— 

“Departmental circular.—The following circular issued by the Reserve 
Bank of India is also relevant to section 204:— 

'Person rc'tpomihk for paxing’—meaning of—section 204 of the Income- 
tax Act, 1961 —deduction of tax at source from long-term capital gains 
relating to foreign exchange assets. —‘As authorised dealers are aware, in 
terms of paragraph 3 of A.D. (M.A. Series) Circular No. 27, dated 
10-12-1982, Reserve Bank presently authorises designated banks to re¬ 
patriate from India the sale proceeds of shares/debentures held by non¬ 
resident individuals of Indian nationality/origin (NRIs) and overseas 
bodies predominantly owned by such persons or to credit such funds to 
the seller’s Non-resident (External) /FCNR account to the extent of the 
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cost of acquisition of investment or the actual amount of the sale pro¬ 
ceeds, whi(^ever is less. The excess amount (if any) representing the capital 
gains is remittable only after a tax clearance certificate from the Indian 
Income-tax Authorities is produced to the designated bank. 

2. With a view to simplifying the procedure, avoiding delays and in¬ 
convenience to non-resident Indians wishing to remit sale proceeds of 
“foreign exchange asset” specified in Chapter XII-A of the Income-tax Act, 
1961, section 204 of that Act, which defines the expression “person res¬ 
ponsible for paying”, has been amended with effect from 1-6-1986, for the 
purpose of deduction of tax at source from long-term capital gains relating 
to foreign exchange assets. The amended section 204 of the Income-tax Act 
Includes a new clause (iia) which reads as under: 

“(iia) In the case of any sum payable to a non-resident Indian, being any 
sum representing consideration for the transfer by him of any 
foreign exchange asset, which is not a short-term capital asset, 
the authorised dealer responsible for remitting such sum to the 
non-resident Indian or for crediting such sum to his Non-resi¬ 
dent (External) Account maintained in accordance with the 
Foreign Exchange Regulation Act, 1973, and any rules made 
thereunder.”. 

For this purpose an Explanation has also been added as under: 

^'Explanation .—^For the purposes of this section— 

(a) ‘non-resident Indian’ and ‘foreign exchange asset’ shall have the 
meanings assigned to them in Chapter XII-A, 

(h) ‘authorised dealer’ shall have the meaning assigned to it in 
clause {b) of section 2 of the Foreign Exchange Regulation Act, 
1973.”. 

3. Under Chapter XII-A of the Income-tax Act, a separate tax regime 
has been made applicable to non-resident Indians in respect of their invest¬ 
ment income and/or income by way of long-term capital gains arising 
from foreign exchange assets. For this purpose, the term “non-resident 
Indian” means an individual, being a citizen of India or a person of Indian 
origin (as defined in Chapter XII-A, ibid) who is not a “resident”. 
^‘Foreign exchange asset” means any “specified asset” which has been 
acquired or purchased with, or subscribed to in, convertible foreign ex¬ 
change. “Specified asset” means (i) shares in an Indian company; (ii) 
debentures of an Indian company other than a private company; (iii) depo¬ 
sits with an Indian company which is not a private company; (iv) securities 
of Central Government; or (v) any other notified assets. The investment 
income and long-term capital gains of the non-resident Indians from such 
foreign exchange assets are subject to income-tax at a flat rate of 20 per 
cent. A non-resident Indian may, however, elect not to be governed by 
the provisions of Chapter XII-A of the Income-tax Act fpr any assessment 
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year by furnishing to the Income-tax Officer bis return of income for that 
assessment year under section 139 together with a declaration in writing to 
the effect that the provisions of Chapter XII-A of the Income-tax Act shall 
not apply to him for that assessment year and if he does so, his total income 
for that assessment year will be computed and tax on such total income 
charged in accordance with the other provisions of the Income-tax Act. 

4. In view of ihc amendment ot section 204 of the Income-tax Act 
referred to in paragraph 2 above, authorised dealers are responsible for 
deducting income tax at a flat rate of 20 per cent (twenty per cent.) of the 
long-term capital gains accruing to an NRI on the transfer of specified 
assets mentioned above, before remitting to him the balance sale proceeds 
(net of any other charges/expenses) oi crediting such proceeds to his 
Non-resident (External)/FCNR account. For this purpose, the production 
of a ‘No objection or tax clearance certificate’ from the Indian Income-tax 
Authorities lias been dispensed with. The authorised dealers must satisfy 
themselves that the tollowing requirements/conditions have been fulfilled 
before remitting such sums: 

iO 'rhe seller of shares is an NRI as defined in Chapter Xll-A of the 
Income-tax Act. 

(k) The .shares/debentures/securities (i.e., the assets specified in 
Chapter Xll-A of the Income-tax Act) were acquired by or on 
behalf of the non-resident investor with repatriation benefits, in 
accordance with the special or general permission of Reserve 
Bank, out of remittance from abroad in foreign exchange or 
from the foicign origin funds held in the investor’s Non-resident 
(External)/FCNR account, and such assets are sold with the 
Reserve Bank's specific or genei.il permission or, in case of shares 
acquired under Portfolio Investment Scheme and sold through 
stock exchange, the sale/transfcr of shares is effected in ac¬ 
cordance with Notification No. F. 10/21/86-NRI Cell, dated 
10-6-19861, issued by the Government of India under section 
19(6) of the Foreign Exchange Regulation Act, 1973. Where the 
sale of shares/dcbenturcs acquired by the non-resident investor 
directly from the companies concerned is made on repatriation 
basis with the specific permission of Reserve Bank and the Bank’s 
approval letter is produced, it will not be necessary for authorised 
dealers to verify that these assets were acquired by the seller by 
remittance in foreign exchange or out of foreign exchange funds. 

(Hi) The bonus shares will be treated as foreign exchange assets, if 
the shares on the basis of which the bonus shares have been 
issued are “foreign exchange assets”, as defined in Chapter XII-A 
of the Income-tax Act. 


Reference is to NoUfic.ition No GSR 839fF), dated lOlh June. 1986 [tl987) 
t6.s ITR (St.) 332-3331. 
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(/v) If the rights shares are purchased or subscribed to in convertible 
foreign exchange, they would constitute “foreign exchange assets”. 
However, the right to apply for new shares will not be treated 
as “foreign exchange assets” and, therefore, the long-term capital 
gains arising on the sale of this right will not be covered under 
the provisions of Chapter XIl-A of the Income-tax Act 
(v) The non-resident investor has submitted a declaration by a letter 
to the authorised dealer to the effect that the asset sold by him 
was his bona fide long-term capital asset and not stock-in-trade. 
<v/) The specified capital asset sold by the non-resident Indian was 
held by him for a period of more than 36 monthsf from the date 
of acquisition. For this purpose, the date of acquisition and sale 
may be determined in the following manner: 

(fl) In case the shares/debentures/securities were acquired by 
the NRI directly from the concerned company/Govemment, 
the date of acquisition will be the date of issue as indicated 
in the relative certificate. 

(&) In case the assets (shares/debentures/securities) were pur¬ 
chased by the NRI through stock exchange, the date of 
acquisition of the asset by the NRI (i.e., the date from which 
the capital asset has been ‘held’ by him) will be the date 
when the asset together with the transfer documents com¬ 
plete in all respects is handed over to the NRI or his agent, 
(c) The date of ‘transfer’ of the capital asset, being a foreign 
exchange asset will be the date on which the asset together 
with transfer documents complete in all respects is handed 
over to the buyer or his agent. 

Note .—The date of acquisition/transfer in cases covered 
by item (6) or (c) above, will have to be verified by the 
authorised dealer by examining the relevant facts. For this 
purpose, besides the declaration given by NRI seller/his 
agent/broker regarding the date of acquisition/transfer, the 
authorised dealer may see whether the payment for the asset 
was made near about the claimed date. If there is consi¬ 
derable time-lag between the claimed date of acquisition/ 
transfer and the date of payment, the case will require fur¬ 
ther examination. Thus, if the date of acquisition is very 
much earlier than the date of payment or the date of transfer 
is long after the date when payment is received, the autho- 
risecT dealer will have to examine the matter further and act 
accordingly. 

'(vi7) The amount of capital gains should be determined in accordance 
with the formula given in Annexure. 


t Reference In this connection may be mads to the subsequent amendment of 
section 2(42A) by the Finance Act, l!^87 (11 of 1987). 
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5. The steps to be followed by the authorised dealers while computing 
the long-term capital gains are given along with a few examples in Annexure. 
In case the authorised dealers face any difficulty in computing the long¬ 
term capital gains in a particular case or in verifying the date of acquisition/ 
transfer of the asset in question, they may seek clarification direct from the 
Income-tax Officer, Non-resident Circle in Ahmedabad, Bombay, Calcutta, 
Cochin, Delhi or Madras. 

6. After deducting tax at the prescribed rate of 20 per cent on the 
long-term capital gains, the authorised dealers will be responsible for depo¬ 
siting the tax into the Government Treasury or the office of the Reserve 
Bank of India or State Bank of India or any of the subsidiaries of State 
Bank of India oi any nationalised bank authorised to collect tax on behalf 
of the Income-tax Department through an income-tax diallan, blank copies 
of which will be supplied by the Income-tax Officer, on request, for this 
purpose. The deposit must be made within one week from the date of 
deduction of tax. 

7. The authorised dealers are also required to send within 14 days of 
the date of deduction of tax, a statement in Form No. 27, to the Income- 
tax Officer having jurisdiction to assess the authorised dealer concerned. 
A statement showing the computation of capital gains in each case, should 
also be sent to the Income-tax Officer having jurisdiction over the autho¬ 
rised dealer, along with Form No. 27. 

8. Attention of authorised dealers is drawn to the provisions of sec¬ 
tion 201 of the Income-tax Act, 1961. 

9. Authorised dealers may note that the instructions contained in para¬ 
graph 4 above will not be applicable in case where the shares/debentures/ 
securities are sold by overseas corporate bodies owned directly or indirectly 
by non-residenis of Indian nationality/origin (NRIs) to the extent of at 
least 60 per cent., as also where such assets sold by NRIs on repatriation 
basis were held for a period up to 36 monthsf. In such cases, the instruc¬ 
tions contained in paragraph 3 of A.D. (M. A. Series) Circular No. 27 of 
1982 will apply. 

10. Authorised dealers may bring the contents of this circular to the 
notice of their NRI customers. 

11. The directions contained in this circular have been issued under 
section 73(3) of the Foreign Exchange Regulation Act, 1973 (46 of 1973), 
and any contravention or non-observance thereof is subject to the penalties 
prescribed under the Act'[Circular No. 4 A.D. (MA. Series), dated 
11-2-1987: Issued by the Reserve Bank of India, Exchange Control Depart¬ 
ment, Central Office, Bombav.] 

ANNEXVRE 

Computation of long-term capital gains relating to a foreign exchange 
asset in the case of non-resident Indians (NRIs) 


t See footnote page 6593, ante. 
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For computing the long-term capital gains following steps may be 
followed:— 

Step /: Check that the asset which has been transferred is a “foreign 
exchange asset” as defined in Chapter XII-A of the Income- 
tax Act, 1961. 

Step 11: Check that the asset transferred is a capital asset and not 
stock-in-trade and that a declaration to that effect is sub¬ 
mitted by the NRI [Cf. para. 4(v) of A.D. (M.A. Series) 
Circular No. 4, dated 11-2-1987]. 

Step HI: Find out the date from which the foreign exchange asset has 
been ‘held’ by the NRI. 

Step IV : Check whether the asset has been ‘held’ for more than 36 
monthst before its transfer. 

Step V: After the above has been checked, the capital gains on the 
transfer of foreign exchange asset is to be determined by 
subtracting from the full value of consideration received as 
a result of the transfer of the asset, the following two 
amounts, namely:— 

(/) Expenditure incurred wholly or exclusively in connec¬ 
tion with such transfer, for example, commission paid 
to a broker (if accompanied by a receipt). 

{//■) Cost of- acquisition of the foreign exchange asset and 
the cost of any improvement thereto.^ 

Note 1.—In this connection, it is clarified that interest, if any, on capital 
borrowed for acquiring the asset will not form part of the cost of acquisi¬ 
tion or cost of improvement of the asset. 

Note 2 .—^If the foreign exchange asset was on any previous occasion a 
subject of negotiations for its transfer, any advance or other money received 
and retained in respect of such negotiations shall be deducted from the 
cost in computing the cost of acquisition of the foreign exchange asset. 

Examples 

The following examples will illustrate as to how the long-term capital 
gains are to be worked out:— 

Example I 

1. Number of shares subscribed by a NRI in convertible 


foreign exchange 40 

2. Value of each share Rs- 100 

3. Date from which shares are held 1-6-1983 

4. Date of sale (transfer) 14-7-1986 

5. Number of shares sold @ Rs. 150 per share 20 

6. Commission paid to broker Rs. 200 


+ For footnote see page 6593, ante. 
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Computation of long-term capital gains ,—Since the shares were held for 
.more than 36 months prior to their transfer, the capital gains arising on 
their transfer are long-term capital gains. Further, as the shares were sub¬ 
scribed to in convertible foreign exchange, these are foreign exchange 
assets. Therefore, long-term capital gains arising on their sale are governed 
by the provisions of Chapter Xll-A of the Income-tax Act, 1961. Conse¬ 
quently, tax @ 20 per cent, is to be deducted by the authorised dealers 
before remitting such gains. 

Long-term capital gains = Sale price—(cost price+expenditure incurred 

for transfer) 

= 20x150-(20x100+200) 

= 3,000-2,200 
= Rs. 800 

Tax to be deducted = 20% of Rs. 800=Rs. 160 

Example II 

1. Number of shares of value Rs. 100 each sub¬ 
scribed by a NRI in convertible foreign 


exchange 200 

2. Date from which shares held 1-6-1983 

3. Number of bonus shares issued of value 

Rs. lOcTeach 100 

4. Date of issue of bonus shares 1-10-1983 

5. Date of sale of bonus shares 4-12-1986 

6. No. of bonus shares sold @ Rs. 150 

per share 50 

7. Commission paid to broker Rs. 1,000 


Computation of long-term capital gains. — A& the shares are foreign ex¬ 
change assets, the long-term capital gains arising on their sale are governed 
by Chapter XII-A of the Income-tax Act, 1961. 

Cost of acquisition of Cost of original shares 

each bonus share =- 

No. of original shares+No. of bonus shares 

20,000 

200+100 
= Rs. 66.66 

Cost at acquisition of 

SO bonus shares = SOxRs. 66.66 

= Rs. 3,333 * 

pdce of SO 

bobUsdiaTes = SOxlSO 

= Rs. 7,500 
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Long-term capital 

gains = Sale price-(cost price+expenditure incurred 

for transfer) 

= 7,500-(3,333+1,{)00) 

= Rs. 3,167. 

Note 1.—In this example, if the bonus shares had been issued on 
1-4-1984, then the capital gains arising on the sale of bonus shares will not 
be long-term capital gains as the bonus shares are not held for more than 
36 months and, therefore, the provisions of Chapter XII-A of the Income- 
tax Act will not be applicable in such cases and the gains arising from such 
transfer will only be remitted on the production of a ‘NOC’ from Income- 
tax Authorities. 

Note 2 .—In the above example, if instead of the bonus shares, 50 original 
shares are sold, then, also the long-term capital gains will be computed in 
the same manner. 


Example III 

1. Number of shares of value of Rs. 100 each 
subscribed by a NRI in convertible 

foreign exchange 5,000 

2. Date from which shares held 1-7-1983 

3. Number of right shares acquired @ Rs. 110 

per share in convertible foreign exchange 2,000 

4. Date of acquisition of right shares 1-10-1983 

5. Date of sale of right shares 31-12-1986 

6. No. of right shares sold @ Rs. 200 per share 50 

7. Commission paid to broker Rs. 1,000 


Computation of long-term capital gains .—^As the right shares are foreign 
exchange assets, the long-term capital gains arising on their transfer are 
governed by Chapter XII-A of the Income-tax Act, 1961. 

Cost of acquisition of Cost of original share+cost of right share 

each right share = -— 

No. of original shares-l-No. of right shares 

5,000x100+2,000x110 

5,000+2,000 

5 , 00 , 000 + 2 , 20,000 

7,000 

7,20,000 


7,000 

Rs« 102.85' 
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Cost of acquisition of 
50 right shares 

Sale price of 50 
right shares 

Long-term capital 
gains 


Page 3801: section 206: 

At the end of the paragraph titled “Legislative amendments'*, add ,— 
“The Finance Act, 1987 (11 of 1987), has substituted a new section 206 
in place of the then existing section 206, with , effect from 1st June, 1987. 

For the scope and effect of the so-substituted section 206, reference may 
be made to paragraph 38.4 of the departmental circular No. 495, dated 
22nd September, 1987, which has been reproduced at page 6578, ante.”. 

Pages 3814-3815: section 208: 

At the end of the paragraphs titled “Legislative amendments’*, add ,— 
“The scope and effect of the amendment made by the Finance Act, 1985 
(32 of 1985), in section 208 have been elaborated in the following portion 
of the departmental circular No. 421, dated 12th June, 1985, as under;— 
'Raising of threshold for payment of advance tax in certain cases. —46.1 
Income-tax is required to be paid in advance during every financial year 
in three equal instalments by specified dates on the assessee’s current income 
(other than capital gains or income by way of winnings from lotteries, race 
winnings, etc.) liable to tax for the assessment year next following the said 
financial year. Advance tax is payable only where the income of the assessee 
subject to advance tax exceeds the specified limit. Under the existing provi¬ 
sions, the monetary limit specified in this behalf in the case of an assessee, 
other than a company, a local authority, a registered firm and Hindu un¬ 
divided family having at least one member whose total income of the 
previous year exceeds the exemption limit, is Rs. 15,000. 

40.2 With the raising of the exemption limit in the case of individuals, 
Hindu undivided families (other than those having at least one member whose 
independent total income exceeds the exemption limit), associations of per¬ 
sons, unregistered firms, etc., from Rs. 15,(K)0 to Rs. 18,000, the monetary 
limit specified for the purpose of payment of advance tax in respect of 
such assessees has been raised from Rs. 15,000 to Rs. 18,000 to coincide 
with the exemption limit in their cases. A Hindu undivided family which has 
one or more members with taxable income exceeding Rs. 15,000 is re*> 
quited to pay advance tax if its income (exclusive of capital gains, etc.) 
exceeds Rs. 12,000. With the raising of the exemption limit, die aforesaid 
limit of Rs. 15,000 is also being raised to Rs. 18,000. 


50X102.85 

Rs. 5,142.50 rounded off to Rs. 5,140 

50x 200 
Rs. 10,000 

Sale price—(cost price-1-expenditure incurred 
for transfer) 

10,000-(5,140+1,000) 

Rs. 3,860.’.”. 
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40.3 The amendments take effect from May 24, 1985, that is, the date 
on which the Finance Bill received the assent of the President and will, 
accordingly, apply in relation to advance tax payable during the financial 
year 1985-86 and subsequent years.’.”. 

Page 3815: section 208. 

For clause (c)(v) of the paragraph titled "Change in law about the 
exemption limits for advance tax liability", substitute ,— 

“(v) between 1-6-1981 & 23-5-1985 Rs. 15,000 

(vi) with effect from 24-5-1985 Rs. 18,000”. 

For clause (d)(/v) of that paragraph, substitute ,— 

‘‘(/v) between 1-6-1981 & 23-5-1985 Rs. 15,000 

(v) with effect from 24-5-1985 Rs. 18,000”. 

Pages 3859-3860: section 212: 

On the subject "A person who has not previously been assessed", refer¬ 
ence may also be made to CIT v Maharaja Chintamani Saran Nath Sah 
Deo, (1986) 160 ITR 929 (Pat); CIT v Chintamani Saran Nath Sahdeo, 
(1986) 162 ITR 255 (Pat). 

A person, on whom an assessment was made by way of best judgment 
under section 144, which assessment was set aside under section 146, is 
a person who has been previously assessed and such a person was held not 
liable to file an estimate under the then section 212(3) [CIT v Ammonia 
Supplies Corporation, (1986) 162 ITR 664 (Del)]. 

Page 3861: section 212: 

On the subject “II. New provision fixing statutory obligation on taX” 
payers to pay a higher amount of advance tax than that demanded, in 
certain cases", reference may also be made to Popular Lungi Co. v CIT, 
(1986) 158 ITR 656 (Mad)]. 

Pages 3866-3867: section 214: 

On the subject "’Regular assessment’ in (pre-1984) section 214(1) — 
implication of’, reference may also be made to— 

(1) CIT V G.B. Transports, (1985) 155 ITR 548 (Ker—FB), approv¬ 
ing, N. Devaki Amma v ITO, (1980) 122 ITR 272 (Ker) [taking the one 
view to the effect that the expression ‘regular assessment’ in the pre-1984 sec¬ 
tion 214(1) is to be understood as the first or original assessment made 
by the Income-tax Officer under section 143 or section 144. That expres¬ 
sion does not refer to a fresh assessment or modification of the assessment 
to give effect to the decision of the appellate or the revisional authority]. 
Also see, CIT v Oswal Woollen Mills Ltd., (1987) 163 ITR 851 (Punj). 

(2) Bardolia Textile Mills v ITO, (1985) 151 ITR 389 (Guj—FB); 
EJ*.T.O. V Binod Mills Co. Ltd., (1986) 157 ITR 177 (Bom), affirming 
Binod Mills Co. Ltd. v E.P.T.O., (1980) 122 ITR 778 (Bom) [taking 
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ihe other view to the effect that the expression ‘regular assessment’ in pre- 
1984 section 214(1) cannot be confined to the first or original assessment 
but also includes an assessment made pursuant to the directions of the 
appellate or revisional authority]. 

In CIT V Tata Chemicals Ltd. [(1987) 63 CTR (Bom) 54], it has been 
held that the assessee is entitled not only to interest under section 214 
on the amount required to be refunded by reason of the rectification order 
but he is entitled to such interest upto the date of the order of rectification. 

Page 3869: section 214: 

At the end of the paragraphs titled "Even belated payments, if during 
the finarwial year, arc eligible for interest under section 214”, add ,— 

‘‘In CIT V Jaipur Udyog Ltd. [(1987) 167 ITR 306 (Raj)], the belated 
payment of advance tax, even after the end of the financial year, in pur¬ 
suance of an order passed by the Supreme Court, has been held as a pay¬ 
ment of advance tax eligible for grant of interest under section 214.”. 

Page 3870: section 214: 

After line 9 of the paragraph tided "Payment of advance tax by cheque 
—effective date of payment", add ,— 

‘‘A payment by cheque relates back to the date of delivery of the cheque 
[CIT V Bharat Motors Service, (1987) 163 ITR 843 (Karn); C/T v 
P.V.S. Beedies (P.) Ltd.. (1987) 163 ITR 846 (Karn)]. 

Where the due date is a Sunday, the payment by cheque on the next 
working day was held to be within time [CIT v C.J. Fernandez, (1986) 
160 ITR 602 (Karn)].”. 

Page 3874: section 214: 

At the end of the paragraphs titled "Proper remedy", add ,— 

“In CIT V Bharat Motors Service [(1987) 163 ITR 843 (Karn)], it has 
been held diat an appeal lies to the Appellate Assistant Commissioner 
under section 246(1) (c) against the refusal of the Income-tax Officer to 
grant interest under section 214.”. 

Page 3880: section 215: 

At the end of the paragraph titled "Requisite conditions for attracting 
section 215”, add ,— 

“In the facts of CIT v Dalmia Dairy Industries Ltd. [(1986) 159 ITR 
33 (Del)], the Tribunal was held justified in remanding ^e matter relating 
to charging of interest under section 215 to the Appellate Assistant Com- 
Qussioner for decision on merits.”. 

Page 3880: section ,215: . 

, JMoie line 2 (mccluding footnote) from bottom, odd,— 

, helated iH^nvmts, if made during the finsimial yaatv must be 

idivaih purpose of charghig intwest under; seetion 2],5.r--^or 
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the purpose of charging interest under section 215, even a bdated payment, 
if made during the financial year, must be given credit [Pfizer Ltd. v CIT. 
(1987) 163 ITR 461 (Bom)]”. 

Pages 3880-3881: section 215: 

On the subject "Assessed tax—implication of\ reference may also be 
made to "Assessed tax—implication of’ at pages 4985-4986 of Vol. 5 and 
"Seventy-five per cent, of the ‘assessed tax’—method of calculation" at 
pages 4986-4987 of Vol. 5. 

Page 3882: section 215: 

Before line 3 from bottom, add ,— 

‘^Opportunity needed.—^Before charge of interest, inter alia, under sec¬ 
tion 215, the Income-tax Officer should give an opportunity to the assessee 
to show cause why interest should not be charged, consider the assessee’s 
representation in ffie matter and then pass a fornjal order if the circum¬ 
stances require the charging of such interest [see, M. G. Bros, v CIT, 
(1985) 154 ITR 695 (AP)].”. 

Page 3883: section 215: 

After line 18 of the paragraph titled "Waiver or reduction of interest by 
the Income-tax Officer”, add ,— 

“Rule 40(5) has been couched in words of wide import. That rule 
provides that in any case in which the Inspecting Assistant Commissioner 
considers that the circumstances are such that a reduction or waiver of the 
interest payable under section 215 or section 217 is justified, the Inspecting 
Assistant Commissioner may reduce or waive such interest. The word 
‘justified’ is a word of wide import. Something can be said to be justified 
if it is proved or shown to be fair or according to justice or looked by 
sufficient reasons. Even in cases where the advance tax paid is less than 
75% of die assessed tax, if it is proved or shown that the default was bona 
fide or was for sufficient reasons, then the power to waive or reduce interest 
must be exercised so as to provide just relief. In other words, if the condi¬ 
tions laid down for the exercise of discretion are satisfied, the authority 
vested with such discretion is under a statutory duty to exercise it. If there 
is omission to exercise discretion, inter alia, on account of the failure on 
the part of the authority to genuinely address itself to die matter before 
it, or due to misconception of the scope of its power under the statute, 
mandamus can issue directing such authority to rehear and determine the 
matter afresh according to law [Patel Engineering Co. Ltd. v C.B. Rathi, 
(1985) 151 ITR 542, 554-55, 553 (Guj)]. In the facts of that case, it 
was held that the Inspecting Assistant Commissioner had given no reasons 
for reaching the conclusion that the waiver of interest was not justified. The 
orcier of the Inspecting Assistant Commissioner, therefore, was patently 
vitiated for want of reasons. When the matter went before the Commis¬ 
sioner, he refused to exercise his powers on the ground that, even if the 



6602 


INCOME-TAX LAW, VOL. 7 [S. 215 


petitioner honestly believed its estimate to be correct, waiver or reduction 
could not be allowed because the payment of the tax due to the Govern¬ 
ment was anyhow withheld. This approach was manifestly contrary to the 
object, purpose, scope and intendment of rule 40(5). In the context of the 
wider superintendence jurisdiction of the High Court in exercise of its 
power under Article 227, it would not be justified in merely quashing the 
revisional decision of the Commissioner. It would be in the interests of jus¬ 
tice to grant any other and further reliefs so as to put an end to these pro¬ 
ceedings once and for all. Under the circumstances, a writ would issue 
directing that the interest determined to be payable under section 215 by 
the petitioner diall be treated as waived.”. 

Page 3883: section 215: 

At the end of the paragraphs titled "‘Waiver or reduction of interest by 
the Income-tax Offwei'*, add ,— 

“The authority concerned has to consider and decide the question of 
waiver or reduction of interest in accordance with law after taking into 
account all the relevant facts and circumstances of the case [CIT v Perfect 
Pottery Co. Ltd., (1986) Taxation 81(3)-185 (MP)]. 

In CIT V Devichand Pan Mai [(1986) 160 ITR 545 (Guj)], it has been 
held that the Appellate Assistant Commissioner can waive interest charged 
under section 215. 

•Waiver’ or ‘reduction’—^meaning of.—‘Waiver’ means abandonment of 
a right and it may be eidier express or implied from conduct, but its basic 
requirement is that it must be an intentional act with knowledge. The 
Income-tax Officer must direct himself properly to the statutory provisions. 
He must call to his attention all relevant matters which he is bound to 
consider. He must exclude from his consideration all irrelevant matters. 
There must be some indication of the application of mind to fiiese consi¬ 
derations. The Income-tax Officer is given a discretion under the law to 
reduce or waive the interest. The ‘reduction’ can only be by an overt act 
of first determining the interest payable and then reducing it in the quan¬ 
tum or the period [P.C. Puri v CIT, (1985) 151 ITR 584, 592 (Del)].”. 

Page 3886: section 215: 

After line 5 from top, add ,— 

“The following departmental circular is also relevant to section 215;— 

"Clarification regarding Boardss Circular No. 12/66-17(5), dated 9-6- 
1965— Waiver/Reduction of interest—Section 215/217— Rule 40(1) of the 
Income-tax Rules, 1962.—^Attention is invited to Board’s Circular No. 12/ 
66-IT(B), dated 9-6-1965 (printed at pages 3885-3886 of Vol. 4). It has 
been brought to the notice of the Board that relying upon the example in 
the above circular, even in cases where there is no delay attributable to the 
assessee for completion of the assessment, waiver is limited only up to the 
date of taking up of the case for assessment beyond the period of the first 
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year. Under rule 40(1) of the Income-tax Rules, 1962, first a decision has 
to be arrived at as to whether and if so to what extent the delay in the 
completion of the assessment beyond the first year is attributable to the 
assessee. After deciding this, waiver should be given m'm the end of the 
first year to the period, if any, from where the delay is attributable to the 
assessee, and then the waiver should extend up to the date of completion of 
the assessment.’ [Circular No. 492, dated list July, 1987.]”. 

Page 3886: section 215: 

At the end of line 15 of the paragraph titled “Omission to pass order, 
whether raises inference of waiver’^ add ,— “Thus, mere silence without 
more, on the part of the Income-tax Officer cannot give rise by any stretch 
of imagination to an inference of waiver of interest payable under section 
215 [P. C. Puri V CIT, (1985) 151 ITR 585 (Del)].”. 

Pages 3889-3890: section 215: 

On the subject “Appeal”, reference may also be made to “Order charg¬ 
ing interest—whether appealable?” at pages 4211-4212 of Vol. 5 and addi¬ 
tions thereto. 

Page 3892: section 216: 

At the end of the paragraph titled “Section 216, when attracted?”, add ,— 

“The Calcutta High Court, in Pasupati Das & Sons (Pr.) Ltd. v CIT 
[(1987) 34 Taxman 257, 264 (Cal)], has dissented from the Andhra Pra¬ 
desh High Court’s view in Addl. CIT v Vazir Sultan Tobacco Co. Ltd. 
[(1980) 122 ITR 251 (AP)] to the effect that where there is under-esti¬ 
mation of advance tax on account of under-estimation of current income, 
section 216 is not attracted. In the facts of Calcutta case, the matter was 
not remanded to the Tribunal as insignificant amount of interest was found 
to be involved. 

“Finding about underestimated advance tax is needed.—A plain reading 
of section 216 makes it dear that interest cannot be levied under that sec¬ 
tion unless the Income-tax Officer finds that the assessee had underestimated 
the advance tax payable by him. Payment of interest is mandatory under 
the provisions ofsections 215 and 217. On the other hand, the levy of 
interest under section 216 is discretionary. The question of exercising dis¬ 
cretion would arise only when the Income-tax Officer finds that the assessee 
had underestimated the advance tax payable by him. The term ‘under¬ 
estimate’ indicates that the Income-tax Officer must find that the assessee 
had made too low an estimate. The esimate can be said to be an ‘under¬ 
estimate’ if it is deliberate or intentional. There has to be lack of bona fides 
on the part of the assessee. The finding of underestimation, therefore, can¬ 
not be made without appreciation of the facts which are pleaded or which 
are on record. The Income-tax Officer must record a finding that the 
assessee has underestimated the advance tax payable by him. An appeal 
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lies from an order passed under section 216 but the appellate authori^ 
would not be able to determine whether or not interest has been levied 
correctly under section 216 unless a finding regarding underestimate which 
is backed by reasons is recorded by the Income-tax Officer. It is, therefore, 
necessary for the Income-tax Officer to record a finding that the assessee 
had underestimated the advance tax payable by him and unless he records 
such a finding, the question of levy of interest would not arise [CIT v Nagri 
Mills Ltd,, (1987) 166 ITR 292, 295-296 (Guj)]. 

Relevant or irrelevant considerations.—The opening words of section 
216 make it clear that for determination of the question whether or not the 
assessee had paid reduced amount of advance tax, the amount of income- 
tax determined as payable on making ‘regular assessment* is to be taken 
into consideration to find out whether the advance tax paid by the assessee 
was under-estimated within the meaning of sub-clause (a) of that section. 
The revised estimate of advance tax submitted by the assessee is not rele¬ 
vant for this purpose [CIT v Punjab Business & Supply Co. Pr. Ltd., 
(1986) 159 ITR 664, 666 (Punj)].”. 

Page 3892: section 216: 

At the end of the paragraph titled “Charging of interest under section 

216 is not automatic but discretionary”, add ,— 

“The word ‘may’ in section 216 indicates that the officer has a discre¬ 
tion in making a direction although unlike under section 215 or section 

217 no power to reduce or waive interest is specifically conferred on the 
Income-tax Officer under section 216. In the absence of a direction, no 
interest will accrue even when there is a finding under the first part of sec¬ 
tion 216. There is no automatic accrual of interest under section 216. 
Accordingly, depending on the facts and circumstances, the officer may, in 
his discretion, levy the full interest, br reduce or waive the same [Travan- 
core Tea Estates Co. Ltd. v CIT, (1985) 153 ITR 444 (Ker).”. 

Page 3897: section 217: 

On the subject “Even belated payments, if during the financial year, must 
be given credit for the purpose of charging interest under section 217”, 
reference may also be made to CIT v T. Gopal Bhandary, (1986) 159 
ITR 828 (Kam). 

! 

Page 3900: section 217: 

After serial No. (4), giving illustrative cases where interest under sec¬ 
tion 217 was held not chargeable, add ,— 

“(5) Patel Aluminium Pr. Ltd. v JTO, (1987) 165 ITR 99 (Bom) 
[no interest could be charged Where the assessee, who was 
required to file a statement under section 209A(1) (a), had bemr 
assessed to nil income for the previous assessment year on the 
basis liffiereof such statement Imd to be filed]. 
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(6) CIT V Gotcha Properties (P.) Lid., (1987) 61 CTR (Raj) 
185 [no interest held leviable under section 217(1A) for non¬ 
filing of estimate under section 212(3A) by the liquidator of 
the company under the bona fide belief that company’s income 
was not liable to tax].”. 

Page 3900: section 217: 

After serial No. (1), giving illustrative cases where interest under sec¬ 
tion 217 was held chargeable, add ,— 

“(2) CIT V Maharaja Chintamani Saran Nath Sah Deo, (1986) 160 
ITR 929 (Pat) [interest held leviable where the new assessee 
did not file estimate and paid advance tax]. Also see, CIT v 
Chintamani Saran Nath Sahdeo, (1986) 162 ITR 255 (Pat).”. 

Page 3900: section 217: 

At the end of the paragraphs titled ‘'Rectification", add ,— 

“In Bihar State Road Transport Corporation v CIT [(1986) 162 ITR 
114 (Pat)], the positive income was computed as a result of the rectifica¬ 
tion order. It was held (fiat interest under section 217 can be charged in 
such rectification proceedings.”. 

Page 3909: section 220: 

At the end of the paragraph titled “Provisions of section 220(2) are not 
ultra vires", add ,— 

“In Kazan Chand v State of Jammu & Kashmir [(1984) Tax LR 2841 
(SC)], the provisions of section 8(2) of the Jammu & Kashmir General 
Sales Tax Act, 1962 (20 of 1962), providing for payment of interest in 
case of default in payment of tax have been held not to be discriminatory, 
arbitrary or unreasonable.”. 

Page 3912: section 220: 

At the end of the paragraph titled “Board empowered to reduce or 
waive", add ,— 

“Section 220(2A) has been amended by the Taxation Laws (Amendment 
and Miscellaneous Provisions) Act, 1986 (46 of 1986), with effect from 
1st April, 1987. The scope and effect of such amendment have been ela¬ 
borated in the following portion of the departmental circular No. 469, 
dated 23rd September, 1986, as under:— 

‘(v«) Amendments to the provisions relating to the reduction or 
waiver of interest .—10.1 Section 220(2A) of the Income-tax Act em¬ 
powers the Central Board of Direct Taxes to reduce or waive the amount 
of interest payable by a taxpayer on account of non-payment or late payment 
of any tax (except advance tax), interest, penalty, fine or any other sum. 
This is subject to the fulfilment of the required conditions; Under the 
existing provisions, only the amount of interest payable—and not interest 
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paid—can be reduced or waived as per one interpretation. Such an inter¬ 
pretation puts a defaulter in a better position than the person who 
manages somehow to pay the interest even though it has caused him consi¬ 
derable hardship. The Amending Act has removed this anomaly by pro¬ 
viding that the provisions will apply whether the interest is paid or is 
payable by an assessee. 

10.2 The amendment shall come into force retrospectively with effect 
from 1st October, 1984, that is, the date on which sub-section (2A) of 
section 220 of the Income-tax Act came into force. 

10.3 Further, in cases where the amount of interest under the above 
provisions is small, the assessees are inhibited from filing a petition to the 
Central Board of Direct Taxes for reduction or waiver- The interest leviable 
for other defaults under the Income-tax Act, such as, for late filing of 
return can be reduced or waived by the officers in the field formations irres¬ 
pective of the amount involved. Hence, by the Amending Act, the power 
to reduce or waive the interest paid or payable under section 220 has been 
conferred on the Commissioner of Income-tax. 

10.4 This amendment shall come into force with effect from 1-4-1987.’.”. 
Page 3914: section 220: 

Lines 18-19 from top: The decision in A. V. Thomas & Co. v ITO 
[(1982) 138 ITR 275 (Ker)] has been affirmed in ITO v A. V. Thomas 
& Co. [(1986) 160 ITR 818 (Ker)]. 

Page 3914: section 220: 

After line 9 of the paragraph titled “ITO’s order set aside in first appeal 
but restored on second appeal—interest runs from the due date of the ori¬ 
ginal demand", add ,— 

“The decision in K. P. Abdul Kareem Hajee v /TO [(1983) 141 ITR 
120 (Ker)] has been followed in Mohammed Essa Moosa Sait v GTO 
[(1987) 167 ITR 338 (Ker)]. 

Further, levy of interest under section 220(2) for the period the Tribunal 
first cancelled the penalty and then revived it in consequence of High 
Court’s decision was held justified [M.N. Jadhav v ITO, (1986) 161 ITTR 
275 (Karn)].”. 

Page 3915: section 220: 

After line 20 from top, add,— 

“In ITO V A. V. Thomas & Co. [(1986) 160 ITR 818, 825 (Ker)], 
their Lordships find it difficult to rely on the said circular No. 334, dated 
3rd April, 1982, by observing that that circular gives the view of the Depart¬ 
ment in the matter. The provision of law has to be interpreted regardless 
of the views expressed in the circular.”. 
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Page 8916: aeetioii 229: 

Before line 8 from bottom, add ,— 

^Intereet on delayed payment of tax as per voluntary disclosures.—In 
V.N. Swaminathan v CIT {(1984) 150 ITR 375 (Mad)], entire tax on 
voluntarily disclosed wealth was not paid before 31-3-1976 but paid before 
31-3-1977, without obtaining permission from the concerned authority for 
delayed payment. It was held that the petitioner had to pay interest as 
contemplated under section 15(5A) of the Voluntary Disclosure of Income 
and Wealth Act, 1976 (8 of 1976), for getting the benefit of the immunity 
under section 15(1) of that Act.”. 

Page 3917: section 229: 

Before line 8 from bottom, add ,— 

“The provisions of section 220(6), regarding stay of collection by the 
Income-tax Officer, are not applicable during the pendency of a second 
appeal before the Appellate Tribunal [Cf. T. Lakshmikutty Amma v Addl. 
Ag. ITO, (1987) 163 ITR 336 (Ker)].”. 

Page 8918: section 220: 

On the subject '’Discretionary power under section 220(6) is coupled 
with a duty*’, reference may also be made to Shri Altafur Rahman v Union 
of India, (1987) 164 ITR 609 (Gauh); iV. Rajan Nair v ITO, (1987) 165 
ITR 650 (Ker). 

Pages 3919-3921: section 220: 

On the subject ’’Mode in which the power under section 220(6) should 
be exercised”, reference may also be made to N. Rajan Nair v ITO, (1987) 
165 ITR 650 (Ker). Also see, Hallacarry Estate v Ag.ITO, (1985) 155 
ITR 411 (Mad). 

Page 3928: section 220: 

After line 24 from top, add ,— 

“In the facts of Daya Shanker v TRO [(1985) 21 Taxman 303 (All)], the 
writ petition was dismissed because the assessee had alternative remedies 
by way of filing revision application under section 264 before the Commis¬ 
sioner against refusal of the Income-tax Officer to grant stay of collection 
as also by way of filing stay petition before the Tribunal pending appeal 
before it.”. 

Page 3933: section 221: 

At the end of the paragraphs titled “1922 Act”, add ,— 

“Under the provisions of the 1961 Act, penalty for default in payment 
of income-tax as also of super-tax can be levied as the expression ‘tax’ has 
been defined in section 2(43), inter aim, to include both income-tax and 
super-tax. In the absence of such definition, penalty was held not leviable 
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for default in paying the super-tax [Annaparai Esme Ltd. v State of 
Karnataka (1984) 150 ITR 254 (Karn)].”. 

Page 3934: section 221: 

Before line 7 from bottom, add ,— 

“III. By the Taxation Laws {Amendment and Miscellaneous Provi¬ 
sions) Act, 1986 (46 of 1986).—By this Act, the then existing second 
proviso to section 221 has been substituted by a new proviso, with effect 
from 10th September, 1986. Under the so-substituted second proviso the 
burden of proving the existence of reasonable cause for default, to the 
satisfaction of the Income-tax Officer, is cast specifically on the assessee.”. 

Pages 3936-3937: section 221: 

At the end of the paragraph titled "Penalty not automatic, but discre¬ 
tionary”, add ,— 

“The imposition of penalty provided in section 221(1) is within the dis¬ 
cretion of the Income-tax Officer when the assessee is in default in making 
payment of income-tax. Obviously, the exercise of discretion is not to be 
arbitrary but is dependent on the facts and circumstances of the case. It is 
equally clear that penalty is not automatically attracted in case of default 
in payment of income-tax and the same has to be imposed if the facts and 
circumstances on which the uiiscretion is to be exercised justify imposition 
of penalty [CIT v Dadu Wala & Co., (1987) Taxation 86(3)-308, 309 
(Raj)]. In that case, the Tribunal was held justified in cancelling the 
penalty imposed under section 221(1).”. 

Page 3942: section 221: 

Before line 12 from bottom, add ,— 

“The above circular No. 18-D (XLV-14) of 1963, dated 15th July, 
1963, has been held binding bn the income-tax authorities by the Patna 
High Court in CIT v Sriram Agrawal [(1986) 161 ITR 302 (Pat)], till 
it remained in force.”. 

Page 3944: section 221: 

At the end of the paragraphs titled “Section 221 does not create an 
absolute offence—mens rea to be proved”, add ,— 

“The above is to be read keeping in view the provisions of the second 
proviso to section 221(1) as substituted by the Taxation Laws (Amend¬ 
ment and Miscellaneous Provisions) Act, 1986 (46 of 1986), with effect 
from 10th September, 1986.”. 

Page 3946: section 221: 

Before line 6 from bottom, add ,— 

“In Gurukntpa Service Station v ITO [(1986) 162 ITR 831 (Karn)], a 
show-cause notice under section 221(1) issued against a firm was challenged 
by one of two partners of the firm contending that the recovery is sought 



S. 222} RECOVERY FROM PARTNERS 


6609 


to be enforced against him as an individual and the notice is wholly unautho¬ 
rised and illegal. Hie High Court declined to interfere with the notice that 
did not really concern the petitioner.”. 

Page 3947: section 221: 

On the subject, "Time bar, if any", reference may also be made to V. 
Kunhikannan v Ag.ITO, (1981) 132 ITR 29 (Ker). 

Page 3950: section 222: 

After line 11 from top, add ,— 

‘Rule 118(1) speaks of only pre-certificate interest and not of post¬ 
certificate interest. So far as post-certificate interest is concerned, it is pro¬ 
vided in rule 119(3). Rule 119(1) expressly says that at the time of issu¬ 
ing a certificate under section 222, the Income-tax Officer diall calculate 
the interest payable under section 220(2) on the amounts of arrears of 
tax up to the date 'of issue of the certificate. In this view of the matter, it 
cannot be contended that unless a notice of demand as contemplated by 
rule 118(1) is issued, the amount of pre-certificate interest cannot be in-, 
eluded in the certificate [Dadala Ramanayya v TRO, (1987) 168 ITR 266, 
272 (AP)].”. 

Page 3965: section 222: 

On the subject "Provisions not unconstitutional", reference may also be 
made to Sowar Mai Choudhary v State Bank of India, (1987) 165 ITR 
467 (Pat), which concerned the constitutionality of certain provisions of 
the Bihar and Orissa Public Demands Recovery Act, 1914. 

Page 3972: section 222: 

Lines 8-9 from top: The decision in K. G. Devassy v Addl. STO [(1980) 
46 afC 118 (Ker)] has been reversed in K.V. Devassy v Addl. STO 
((1987) Tax LR 2041 (Ker)]. 

Page 3974: section 222: 

In line 13 from top, after “(1978) CTR (Karn) 79”, add ,— “ ; Manohar 
Lai V CIT, (1987) 34 Taxman 418, 422 (All)” [holding that the tax 
liability of a firm cannot be realised from the partners unless they are held 
as ‘assessees in default’ within the meaning of section 222]. 

Page 3974: section 222: 

After line 13 from top, add ,— 

“Where a certificate for recovery of tax from a firm is issued only 
against the firm and not against the individual partner or partners, it will 
•.?e open to the Department to issue fresh recovery certificate against a 
partner or partners of the firm for effecting recovery of tax. The issue of 
the fresh certificate is only a continuation of the fiction taken earlier and 
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the proceedings will not be barred by limitation [Shri Nand Lai v TRO^ 
(1987) 166 ITR 33 (Punj)].”. 

Pages 3975<3976: section 222: 

On the subject “Firm dissolved, recovery of assessed tax", reference may 
also be mad& to Shri Nand Lai v TRO, (1987) 166 ITR 33 (Punj);. 
Sellammal v Union of India, (1987) 61 CTR (Mad) 223. 

Page 3976: section 222: 

At the end of line 2 from top, add ,— “That section 189(3) only indi¬ 
cates joint and several liability of the partners of a dissolved firm to pay 
the tax levied against the firm. Unless the Income-tax Officer had assessed 
the partners of the firm in accordance with the provisions of sections 182 
and 183 and relevant notices had been served upon the partners, they 
cannot be termed as ‘assessees in default’. Therefore, the partners’ property 
in individual capacity cannot be proceeded with in connection with the tax 
dues of the firm [Manohar Lai v CIT, (1987) 34 Taxman 418, 422, 423 
(All)].”. 

Page 3976: section 222: 

After line 26 from top, add ,— 

‘‘Adjustment of assessee’s refund against tax dues of a foreign com¬ 
pany—^held not justified.—^In the facts of Mettur Chemicals & Industrial 
Corporation Ltd. v lAC [(1984) 150 ITR 341 (Mad)], the adjustment of 
the refund due to the petitioner-assessee against tax due by a non-resident 
company, without treating the assessee as in default under section 201, was 
held not justified.”. 

Page 3979: section 222: 

On the subject “Recovery proceedings against a company in liquidation", 
reference may also be made to ITO v Official Liquidator, (1985) 155 ITR 
510 (Ker—FB). 

Page 3979: section 222; 

After line 6 of the paragraph titled “Company’s tax arrears—whether 
recoverable from a director?", add ,— 

“Where the tax liability of a company is fastened upon its director by 
virtue of the provisions of section 179, issue of a tax recovery certificate 
against such director in respect of such tax liability is justified [5. Hardip 
Singh Sandhu v TRO, (1987) 166 ITR 759 (Punj)].”. 

Page 3980: section 222: 

After line 25 from top, add ,— 

“A recovery certificate Issued by the Income-tax Officer continues to be 
effective till it is withdrawn or cancielled and/or the demand is satisfied in¬ 
accordance with the provisions of the Act and Rules [Himangshu Sekhar 
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Chakravorty v TRC, (1987) 164 1111 540, 548 (Gauh), special leave 
petiticHi dismissed by the Supreme Court: (1987) 164 ITR (St.) 33 (SQ].”. 

Pages 3984-3985: section 222: 

On the subjects “TRO’s power to recover interest’ and “Realisation of 
costs and charges, etc.”, reference may also be made to Milan Kumar 
Mukherjee v Vruon of India, (1984) 149 ITR 730 (Cal). 

Pages 3989-3990: section 222: 

At the end of the paragraphs titled “Property held in benami", add ,— 

“Similarly, in Bank of Ir^ia v Union of India [(1987) 167 ITR 668 
(Del)], U had created an equitable mortgage in favour of the petitioner- 
bank by deposit of title deeds of an immovable property belonging to her 
and situated in New Delhi. The bank obtained a decree for sale of that 
property but before it could execute that decree, the Tax Recovery OflScer 
attached that property in recovery proceedings against U’s husband. It was 
held that the Tax Recovery Officer had not brought on record any evi¬ 
dence to show that the property was held by U only as a benamidar. 
Therefore, the property belonging to U could not be attached for recovery 
of tax dues against her husband.”. 

Page 3993: section 222: 

At the end of the paragraph titled “Attachment and sale of movable 
property”, add ,— 

“Rule 26(1) (/«) empowers the Tax Recovery Officer to prevent pay¬ 
ment of amount/rents in the hands of a third party which has become due 
for payment and does not empower to make any order regarding future 
rents. Further, that rule gives a choice to the person on whom a prohibi¬ 
tory order has been issued either to retain money or other movable property 
with him or to handover the same to the Tax Recovery Officer. That rule 
restrains such person from giving the same over to the defaulter [A. Gopala 
Naidu v TRO, (1987) Tax LR 1195, 1197-1198 (Karn)]. 

In Kanakia Trading Co. v ITO [(1987) 164 ITR 204 (Cal)], a pro¬ 
perty was mortgaged to a bank. The bank obtained a decree and on the 
bank*s application, a receiver was appointed by the court with a direction 
to sell that property. Property was sold free from all encumbrances by the 
receiver after obtaining permission from the Tax Recovery Officer. It was 
held that the Tax Recovery Officer had no jurisdiction to issue notices 
under rule 26(1) (/) of the Second Schedule to the tenants of that property 
so as to attach rents payable by them.”. 

Page 3994: section 222: 

At the end of the paragraphs titled “Attachment and sale of immovable 
property’, add,-— 

*Rule 48 empowers the Tax Recovery Officer to attach any immovable 
property of the defaulter. That rule does not prowde that the value of the 
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property attached cannot be far more than the tax due. The main object 
of the attachment is to make the defaulter to pay the tax due to the depart¬ 
ment and get the property released [A. Gopala Naidu v TRO, (1987) Tax 
LR 1195, 1198 (Karn)].”. 

Page 3995: section 222: 

On the subject "Attachment of immovables, whence elective?", reference 
may also be made to S. Aiyadurai Nadar \ T.R. Sakku Bai, (1987) 168 
ITR 161, 163 (Mad). 

Page 3996: section 222: 

After line 12 from top, add ,— 

“Recovery possible to the extent of the interest of the person concerned. 
—The recovery of tax dues can be effected from out of a particular pro¬ 
perty to the extent to which the defaulter had interest therein. If the 
defaulter had no interest in a particular property, no recovery is possible 
from out of that property in respect of the tax dues of the defaulter [Deys 
Medical Stores Pr. Ltd. v Dhanya Kumar Dharamdas & Co., (1984) 148 
ITR 165 (MP)].”. 

Page 3998: section 222: 

After line 13 of the paragraph titled "Attachment against property 
already gifted by the certificate-debtor^’, add ,— 

“In P.V. Thyagaraj v TRO [(1987) 165 ITR 412 (Mad)], recovery 
proceedings started against a property (which was stated to be already 
gifted by the certificate-debtor) were challenged by filing a writ petition. 
It was held that the questions which were at issue required detailed investi¬ 
gation of facts which could not be undertaken in writ proceedings. More¬ 
over, the petitioners had adequate alternative remedy before the Tax Re- 
coveiy Officer under rule 11 of the Second Schedule. Therefore, the writ 
petition was not maintainable.’*. 

Page 3998: section 222: 

At the end of the page, add ,— 

“Recovery from a property other than that liable to confiscation is 
possible—In Harinder Singh v ITO [(1987) 166 ITR 763 (All), special 
leave petition dismissed by the Supreme Court: (1987) 167 ITR (St.) 1 
(SC)], in a search conducted in the residential premises and bank locker 
of the assessee, inter alia, primary gold was seized. This was retained for 
meeting tax liabilities of the assessee. The assessee requested for adjust¬ 
ment of its tax liabilities against the proceeds of the seized asset. The 
request was rejected by the Income-tax Officer and he issued a recovery 
certificate to recover the tax liabilities through Tax Recovery Officer by 
attachment of the house property of the assessee. It was held that since 
the Income-tax authorities were bound to assist the Gold Control author 
rities and wei£ also liable to produce the primary gold seized before the 
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Gold Control authorities which were empowered to confiscate such gold, 
the steps taken by the Income-tax Officer to recover the tax dues of the 
assessee by attachment and sale of his house property were not unautho¬ 
rised or illegal. 

Suit by a third party possible if his/her property is attached for reali¬ 
sation of tax dura of an assessee.—See, at pages 5288-5289 of Vol. 6.". 
Page 3999; section 22i2: 

On the subject “Bar to jurisdiction of civil courts”, reference may also 
be made to Milan Kumar Mukherjee v Union of India, (1984) 149 ITR 
730 (Cal). 

Page 4001: section 222: 

After line 3 from top, add .— 

“An objection as to the absence of service of notice can be taken before 
the Tax Recovery Officer and he is bound to scrutinise the records and 
decide the objection [see, Sunil Kumar Singh Deo v TRO, (1987) 166 ITR 
882 (Ori)]. In that case, the matter was remitted to the Tax Recovery 
Officer with a direction to determine the questions raised after giving the 
parties an adequate opportunity of hearing.”. 

Page 4004: section 222: 

After line 3 from top, add ,— 

“Object of suit under rule 11(6).—The language employed in rule 11(6) 
is in pari materia with the old rule 631 of Order 21, Civil Procedure Code. 
In this context, one has to consider the effect of the enquiry that has been 
made under Order 21, rule 58t, Civil Procedure Code, and the effect of 
the suit under Order 21, rule 63, Civil Procedure Code. The scope of the 
enquiry under Order 21, rule 58, Civil Procedure Code, is a limited one 
confined to the question of possession. A suit under Order 21, rule 63, 
Civil Procedure Code, is concerned not only with possession but also with 
title. The object of the Legislature in prescribing a suit by way of an 
appeal is to give the parties an opportunity of placing their respective cases 
fully before the court, because a summary investigation might not furnish 
sufficient material for a decision by an appellate court. In other words, the 
object of the suit is to establish the right which has been negatived by the 
order on the claim petition and is, in substance, to set it aside. The order 
passed on the claim petition is subject to the result of the suit filed by the 
successful party under Order 21, rule 63, Civil Procedure Code {ITO v 
B. Appa Rao, (1987) 166 ITR 543, 546 (AP)]. In that case, the Tax 
Recovery Officer, accepting the claim of the defendants to the effect that 
on the basis of the factum of adoption and the execution of the wills five- 


Reference is to rule 58 or rule 63, as it stood prior to its substitution by Act 
104 of 1976. 
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sixths of the property in question cannot be attached, confirmed attach¬ 
ment only with respect to one-sixth share of the property. The Income-tax 
Officer filed a suit under rule 11(6) for setting aside the order of the Tax 
Recovery Officer. On the point of burden of proof, it was held that the 
general plea that the person who approached the court (here the Income- 
tax Officer) has to prove cannot be accepted. The finding given in a sum¬ 
mary proceeding (here before the Tax Recovery Officer) cannot be taken 
to cast the burden of proof on the other side (here the Income-tax Officer) 
who has no knowledge about the factum of adoption or the execution of 
wills. It is the defendants that have set up the adoptions and die wills and 
it is for them to prove and their claim about possession and title has to be 
established.”. 

Page 4004: section 222: 

At the end of the paragraph titled "Conclusiveness or firudity of the 
adjudication made by the TRO'*, add ,— 

“In Union of India v Hindustan Embroidery Mills Pr. Ltd. ((1987) 
168 ITR 10 (Punj)], the order of the Tax Recovery Officer releasing 
die property attached accepting the objection that the property belonged 
to a trust was held to be valid one as the existence and validity of that trust 
have been finally upheld by the Appellate Tribunal.”. 

Page 4010: section 222: 

After line 12 of the paragraph titled "Application to set aside a sale", 
add ,— 

“In Ranbir Rajkapoor v TRO [(1986) 162 ITR 153 (Bom)], the 
assessee-defaulter was held not entitled to relief under rule 60 because he 
did not deposit the entire arrears of tax.”. 

Page 4010: section 222: 

On the subject "Application u/r. 60( 1), -when cannot be made or prose¬ 
cuted?”, reference may also be made to Ranbir Rajkapoor v TRO, (1986) 
162 ITR 153 (Bom). 

Page 4013: section 222: 

Before line 9 from bottom, cdd ,— 

“In the facts of Ranbir Rajkapoor v TRO [(1986) 162 ITR 153 (Bom)], 
the decision of the Tax Recovery Officer that the auction sale has become 
final was set aside and he was directed to dispose of the application under 
rule 61 on merits.”. 

Page 4014: section 222: 

At. the end of the paragraphs titled "Sale cannot be set aside except on 
any of the grounds covered by rule 60, 61 or 62”, add ,— 

“In Ram Ayodhya Rai v State of Bihar [(1986) 159 ITR 634 (Pat)], 
it has been heild that the mere fact that extension of time had been granted 
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for payment of the balance of the purchase price would not render the sale 
a nullity. Further, the defaulter cannot make a grievance that he had been 
compelled to pay a higher amount as interest because the certificate case 
remained pending for a longer period. The auction sale was held to be 
valid.”. 

Pages 4017-4018: section 222: 

On the subject Arrest and detention of the defaulter*', reference may also 
be made to certain cases concerning analogous provisions of the Civil 
Procedure Code, 1908, and other enactments: 

(1) Jolly George Varghese v Bank of Cochin, AIR 1980 SC 470. 

(2) Ram Narayan Agarwal v State of Uttar Pradesh, AIR 1984 SC 
1213. 

(3) K. AL. RM. RM. Alagappan v Rajaguru & Co., AIR 1985 Mad. 
353. 

Page 4019: section 222: 

At the end of the paragraph titled "Partner, whether can be arrested for 
recovery of tax due by firm?”, add,—" 

“In Manohar Led v CIT ((1987) 34 Taxman 418, 423 (All)], notices 
issued under section 73 against the partners of the firm, without treating them 
‘assessees in default’, were held beyond the powers of the Tax Recovery 
Officer.”. 

Page 4019: section 222: 

Before line 5 from bottom, add ,— 

"Appointment of receiver.—One of the modes of recovery of tax is, as 
per section 222(1) (d), by way of appointing a receiver for the management 
of the assessee’s movable and immovable properties. Part IV (consisting of 
rules 69 to 72) of the Second Schedule to the 1961 Act and Part Vll 
(consisting of rules 48 to 52) of the Income-tax (Certificate Proceedings) 
Rules, 1962, are relevant on the subject of appointment, powers and duties 
of a receiver. 

In Kalyan Mills Ltd. v Union of India [(1987) 164 ITR 225 (SC)], 
on the request of the assessee-company, which was a managing agency 
company, garnishee notices under section 46(2) of the 1922 Act were 
issued to the managed company, Kalyan Mills Ltd., for recovery of the tax 
dues of the assessee-company. A garnishee notice under section 46(5A) of 
the 1922 Act was also issued to the managed company, Kalyan Mills Ltd. 
The managed company admitted its liability to the assessee-company to¬ 
wards managing agency commission. But, later on, the managed company 
raised unfounded counter-claims against the assessee-company. The Union 
of India filed a suit against the managed company. The civil court passed 
a decree for appointment of a receiver to realise the tax di^s of the assessee- 
company from the managkl company. It was held that in view of the coun¬ 
ter-claims the machinery under section 46 (5A) was no longer effective and 
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there was no option for the Union of India but to obtain adjudication from 
a civil court. Since no money decree could be passed against the managed 
company, the decree for appointment of a receiver so that the amount 
might be recovered and paid to the Union of India was properly made.”. 

Page 4020: section 222: 

On the subject "Priority for Government dues", reference may also be 
made to Deys Medical Stores Pr. Ltd. v Dhanya Kumar Dharamdas & Co., 
(1984) 148 ITR 165 (MP). 

Page 4020: section 222: 

Lines 3-4 of the paragraph titled "Priority for Government dues^’: The 
decision in Somasundaram Mills Pr. Ltd. v Union of India [(1969) 74 ITR 
668 ((Mad)] has been reversed, on facts, in Union of India v Somasundaram 
Mills Pr. Ltd. [(1985) 152 ITR 420 (SC)]. 

Pages 4021-4023: section 222: 

On the subject "Private alienation void in certain cases—rule 16”, refer¬ 
ence may also be made to S. Aiyadurai Nadar v T.R. Sokku Bai, (1987) 
168 ITR 161, 163 (Mad) (holding that after service of notice under 
rule 2, the court is debarred, under rule 16(1), from issuing any process 
against any property belonging to the defaulter in execution of a decree for 
payment of money]; Mohd. Ibrahim Khan v Union of India, (1985) 155 
ITR 10 (AP) [holding that rule 16(2) declares any transfer of attached 
property to be void]. Cf. Ag.ITO v Thankamma Parameswaran: Ag. ITO 
v Vasudevan Nair, (1987) 164 ITR 719 (Ker). 

Page 4022: section 222: 

After line 26 from top, add ,— 

‘Tn Shyam Roy v GHndlays Bank Ltd. [(1984) 150 ITR 263 (Cal)], a 
property was sold in auction sale in execution of a money decree. That sale 
was challenged on the ground that prior to such sale the Tax Recovery 
Officer had instituted recovery proceedings and, therefore, the auction sale 
was void by virtue of the provisions of rule 16(1) of the Second Schedule. 
The plaintiff also applied for temporary injunction. It was held that status 
quo of the property should be maintained till the hearing of the application 
for temporary injunction.”. 

Page 4028: section 222: 

After serial No. 4, giving illustrative cases where the writ petitions were 
granted, add ,— 

“5. Sunil Kumar Singh Deo v TRO, (1987) 166 ITR 882 (Ori) 
[order of the TRO directing sale of property under attachment 
was challenged on the grounds of non-service of demand notice 
and without conducting proper enquiry about the ownership of 
the property, etc. The TRO’s order was vacated and the matter 
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was remanded to him with a direction to determine the ques¬ 
tions raised after giving the partis an adequate opportunity of 
hearing].”. 

Page 4029: section 222: 

After serial No. 6, giving the illustrative cases in the facts whereof the 
writ petitions were dismissed, add ,— 

“7. Surinder Nath Kapoor v Union of India, (1987) Taxation 
8S(3)-145 (Raj) [where an appeal was filed and was pending 
against the impugned order, the same was held to be an effica¬ 
cious remedy under the Act and the writ petition was dis¬ 
missed]. 

8. Sohni Devi v CIT, (1987) 168 ITR 308 (All) [where the 
TRO has, by a well-reasoned order, rejected the objections of 
the petitioner taken against the attachment of the house, the 
High Court found no error apparent on the face of the record 
and dismissed the writ petition]. 

9. Dadala Ramanayya v TRO. (1987) 168 ITR 266, 273 (AP) 
[where the petitioner challenged the jurisdiction of the Tax 
Recovery Officer after lapse of about 12 years, the High Court 
did not exercise its discretionary jurisdiction under Article 226 
in view of the conduct of the assessee]. 

Also see, Ajay Kumar Aggarwal v CIT, SLP (Civil) No. 6041 of 1987: 
(1987) 167 ITR (St.) 2 (SC).”. 

Page 4032: section 224: 

On the subject "Correctness or validity of the assessment cannot be 
disputed before the Tax Recovery Officer", reference may also be made to 
Sohni Devi v CIT. (1987) 168 ITR 308 (All). 

Page 4033: section 224: 

At the end of the paragraph titled "Income-tax Officer may vary the 
amount of the certificate", add,— 

“Section 224 empowers the Income-tax Officer to withdraw or correct 
any mistake, clerical or arithmetical, in the recovery certificate [Himangshu 
Sekhar Chakravorty v TRC, (1987) 164 ITR 540, 547 (Gauh), special 
leave petition dismissed by the Supreme Court: (1987) 164 ITR (St.) 
33 (SC)]. In that case, the petitioner contended that the recovery certificate 
had been withdrawn or cancelled by the Income-tax Officer. Negativing the 
contention, it was held, on facts, that there was no material to show that 
the Income-tax Officer withdrew or cancelled the recovery certificate.”. 

Page 4033: section 224: 

’ At the end of the paragraph titled "TRO bound to follow instructions 
given by the ITO", add ,— 

“In other words, on withdrawal or cancellation of a recovery certificate 
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by the Income-tax Officer acting under section 224, the Tax Recoveiy 
Officer cannot continue with the recoveiy proceedings against an assessee 
Iffimangshu Sekhar Chakravorty v TRC, (1987) 164 ITR 540 (Gauh), 
special leave petition dismissed by the Supreme Court: (1987) 164 ITR 
(St.) 33 (SC)].”. 

Page 4041: section 226(1): 

Before line 9 from bottmn, add ,— 

“A i^ain construction of section 226(1) leads to the inevitable conclusion 
that although section 222 provides for recovery of the arrears of tax through 
the Tax Recovery Officer to whom a recovery certificate has been forwarded 
by the Income-tax Officer, section 226 provides offier modes of recovery 
which may be adopted concurrently with proceedings under section 222 or, 
if it is, without any proceeding being taken under that section [ITO v 
Manmohanlal, (1987) 168 ITR 56, 60 (Ori), set aside on another point 
in Manmohanlal v ITO, (1987) 168 ITR 616 (SC)].”. 

Page 4045: section 226(3): 

After line 4 from top, add ,— 

*‘The question whether there was any subsisting relationship as contemp¬ 
lated by section 226(3) (/) between the person on whom a garnishee notice 
has been served and the assessee is a question of fact. Where the person 
on whom a garnishee notice has been served does not lead any evidence 
to show that there was no such subsisting relationship, he cannot seek any 
redress in a court of law [Gupta Iron & Steel Rolling Mills v ITO, (1985) 
Taxation 79(3)-l (Punj)]. 

Property in the hands of a receiver«—A property in the hands of a 
receiver appointed by a court under Order 40, rule 1 of the Code of Civil 
Procedure, 1908, is exempt from judicial process, except of course to the 
extent permitted by the appointing court. In respect of such property the 
receiver is custodia legis [see, Kanhaiyalal v Dr. D.R. Banaji, AIR 1958 
SC 725; Bholanath Naik v Kriipasindhu Naik, AIR 1964 Ori. 215; ITO v 
Bichitrananda Kar, (1986) 29 Taxman 329 (Ori)]. In ITO v Bichitra- 
nanda Kar [(1986) 29 Taxman 329 (Ori)], the Income-tax Officer re¬ 
covered certain amount by issuing garnishee notice under section 226(3) 
to a particular person. In a suit, it was held by the subordinate Judge that 
such attachment was illegal as that particular person was custodia legis. 
On revision, the matter was remanded to the subordinate judge because the 
issues were decided in the absence of a valuable piece of evidence which 
was withheld from the subordinate judge.”. 

Page 4045: section 226(3): 

At the end of the paragraph titled ‘'Rent payable may be the subject-matter 
of a garnishee notice", add ,— 

“However, in Kanakia Trading Co. v ITO [(1987) 164 ITR 2Q4 (Cal)], 
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R property was mortgaged to a bank. The bank obtained a decree and a 
receiver was appointed by the Court. The property was sold by the receiver 
to the petitioner after obtaining permission of the Tax Recoveiy Officer. The 
property was purchased by the petitioner free from all encumbrances. It was 
held, on facts, that after the sale was completed, the income-tax authorities 
and the Tax Recovery Officer had no jurisdiction to issue notices.,under sec¬ 
tion 226(3) to the tenants of that property so as to attach rents payable by 
them.”. 

Page 4056: aection 226(4): 

In line 15 of the paragraph titled “Clmming money in court—section 
226(4)”, before the words “There were no such”, add, — “A perusal of 
sections 222 and 226 clearly shows that the Tax Recovery Officer has 
nothing to do with an application under section 226(4) made by the Income- 
tax Officer to a Court in which there is money lying to the credit of the 
assessee in default. If such an application is made, it is certainly open to 
the C^urt to determine as to whether there has been a proper notice of 
demand served on the decree-holder (assessee in default) according to 
law. It is only after the <3ourt is satisfied of this that the Court can proceed 
to pay over the amount demanded to the Income-tax Officer. 

It is settled by authority long accepted that tax can be recovered from 
an assessee only when it becomes a debt due from him, and that becomes 
a debt due when a notice of demand calling for payment of the tax has been 
served on the assessee. If an assessee obje^'ts to the recovery proceeding 
taken under section 226(4) on the ground that there has been no valid 
service of a notice of demand and that, therefore, no debt is due, die Court 
must decide the objection, and if it upholds the objection it cannot permit 
recovery of the tax claimed [Manmohanlal v ITO, (1987) 168 ITR 616, 
618 (SC), setting aside, ITO v Manmohanlal, (1987) 168 ITR 56 (Ori)]. 
The Supreme Court remanded the matter to the Hi^ Court to determine 
the civil revision application afresh in the light of the observations made 
in the judgment and keeping in mind the limits of revisional jurisdiction.”. 

Page 4072: section 230A: 

At the end of the paragraph titled “Relevant rule/*, add ,— 

“Form No. 34A prescribed for making an application for issue of a tax 
clearance certificate under section 230A is consistent with that section 
[Srimathi Indira v ITO, (1984) 150 ITR 351 (Kam)].”. 

Page 4074: section 230A: 

On the subject “Provisions have application to voluntary transfers only“, 
reference may also be made to Sankar Prasad Dev Burman v Indumati 
Sahoo, (1985) 154 ITR 826 (Ori); Kanakia Trading Co. v ITO, (1987) 
164 ITR 204 (Cal). 
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Page 4074: secUon 230At.^ ' 

After the paragraph titled “No appeal", add ,— 

*%ituatioii8 wherein certificate u/s. 230A can be isaued.—is evident 
from a reading of section 230A(1) that a certificate under that section 
can be issued in three situations, viz., (i) where the applicant has paid all 
his existing liabilities under the Income-tax Act and other Acts specified in 
clause (a) of that sub-section; (it) where the applicant has made satis¬ 
factory provision for payment of all such existing liabilities; (Hi) where the 
registration of the document will not prejudicially affect the recovery of 
any existing liability under any of the Acts mentioned in clause (a). 

Where an attachment has been effected of the assessee’s property for 
recovery of income-tax arrears, he cannot be allowed to say that he will 
make a satisfactory provision for payment of his existing liabilities and 
that, thereupon, a certificate must be issued to him to enable him to transfer 
the attached property. Rule 16(2) of the Second Schedule to the 1961 Act 
prohibits any form of transfer during the subsistence of attachment [Mohd, 
Ibrahim Khan v Vnion of India, (1985) 155 ITR 10, 17-18 (AP)].”. 

Page 4075: section 230A: 

After linj 2 from top, add ,— 

‘‘R'ifusal must be by a speaking order.—Ordinarily, an order refusing 
a certificate under section 230A must be a speaking order, otherwise such 
an order would violate the principles of natural justice and is liable to be 
quashed by the High Court. At the same time, since the object of the prin¬ 
ciples of natural justice is to prevent failure of justice, the court would not 
interfere unless violation of principles of natural justice has resulted in 
the failure of justice, or has resulted in prejudice to a citizen [Mohd. Ibrcdiim 
Khan v Union of India, (1985) 155 ITR 10, 14-15 (AP)]. In that case, 
the order refusing the certificate did not give any reasons for such refusal. 
But, the High Court did not think it proper to quash that order and remit 
the matter to the Income-tax Officer because the petitioner, in that case, 
was not entitled to a certificate on the facts stated in the writ petition itself. 
Therefore, it was held that a direction to the Income-tax Officer to re¬ 
consider the matter would be a futile exercise, and the discretionary juris¬ 
diction of the High Court under Article 226 of the Constitution would not 
be exercised to issue such futile orders.”. 

Page 4075: section 236A: 

After line 17 from top, add ,— 

"Who can apply for a certificate?—The words ‘such person’ in section 
230A(l)(a) and the words ‘the person’ in section 230A(2) refer to the 
transferor or the person creating interest in favour of another. Those words 
cannot be read a$ any and every person comprehending both the ‘transferor’ 
and the ‘transferee’. Section 230A requires the Income-tax Officer to. issue 
a certificate only to the person that proposes to transfer or create an interest 
in favour of another and no other person. If the legislature in its wisdom 
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creates a xis^t on the ‘transferor* only, the court cannot create that right 
in favour of the 'transferee* also. Any such attempt will really amount to 
legislation in the guise of interpretation, which is not permissible [Srknathi 
Indira v ITO, (1984) 150 ITR 351, 354 (Kam), dissenting from Mrs. 
Helen Jayaraj v Sub-Registrar of Mylapore, (1983) 139 ITR 492 (Mad)]. 
In the facts of Karnataka case, the Income-tax Officer was held justified in 
rejecting the application under section 230A made by the transferee 
(vendee) and, therefore, the writ petition was dismissed.’*. 

Page 4081: section 231: 

In lines 11-12 from top, after “121 ITR 476 (Cal)].’’, add ,— “An order 
under section 201 passed after the expiry of the period of limitation pres¬ 
cribed in section 231 has been held to be barred by limitation [Traco Cable 
Co. Ltd. V CIT, (1987) 166 ITR 278 (Ker)]. Also see, CIT v Punjab’ 
National Bank Finance Ltd., SLP (Civil) No. 4919 of 1982: (1985) 151 
ITR (St.) 15 (SC). 

In the facts of Himangshu Sekhar Chakravorty v TRC [(1987) 164 ITR 
540 (Gauh)], the recovery proceedings were held to have been commenced 
well within the period of limitation. Also see, T. Lakshmikutty Anuna v 
Addl. Ag.lTO, (1987) 163 ITR 336 (Ker).”. 

Page 4081: section 231: 

After line 22 from top, add ,— 

“Where the recovery proceedings are commenced after the expiry of the 
period of limitation prescribed in that behalf, the same are time barred 
[Cf. V. Kunhikannan v Ag.lTO, (1981) 132.ITR. 29 (Ker)].”. 

Page 4088: section 236: 

At the end of the paragraph titled “1922 Act'*, add ,— 

“Section 235, which dealt with relief in relation to agricultural income- 
tax attributable to dividend, referred to the 'amount of dividend*. Accor¬ 
dingly, relief under section 235 was to be calculated on the amount of the 
dividend received by a shareholder. The relief could not be given only on 
that part of the dividend which was reckoned in computing the total income 
of the shareholder [CIT v Devenport Co. Pr. Ltd., (1986) 158 ITR 
348, 352-53 (Cal)].”. 

Page 4094: section 236A: 

At the end of the paragraphs titled "Legislative amendments", add ,— 
“Section 236A has further been amended by section 74(c) (vi) of the 
Finance Act, 1987 (11 of 1987), with effect from 1st April, 1988. The 
amendment is consequential to the omission, by that Act, of section 104, 
with effect from 1st April, 1988.”. 

Page 4100: section 237: 

After line 3 from top, add ,— 

'Tfigh Courts have power under article 226, for the purpose of enforce¬ 
ment of fundamental rights and statutory rights, to make consequential 

cap: it v-7—47 
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orders for repayment of money realised by Government without the autho¬ 
rity of law fShri Vallabh Glass Works Ltd. v Uruon of India, (1985) 155 
ITR 560, 566 (SC)].”. 

Page 4100: section 237: 

After serial No. 6, listing the cases where writ for refund was not granted* 
■add ,— 

“7. S. Sundaram v ITO, (1987) 163 ITR 662 (Kam). 

Also see, Saroj Kumar Maheshwari v Hindustan Motors Ltd., (1985) 154 
ITR 363 (Cal).”. 

Page 4100: section 237: 

After serial No. 8, listing the cases where writ for refund was granted, 
add,— 

“9. Shri Vallabh Glass Works Ltd. v Union of India, (1985) 155 
ITR 560 (SC). 

10. Hari Nandan Agarwal v ITO, (1986) 159 ITR 816 (All). 

11. S. Sundaram v ITO, (1987) 163 ITR 662 (Karn). 

12. Burmah Oil Co. Ltd. v ITO, (1987) 165 ITR 264 (Cal). 

13. Bermalt (India) Pr. Ltd. v Secretary, Government of India, 
(1987) Tax LR 1801 (Del).”. 

Pages 4100-4101: section 237: 

On the subject "'Delay or laches in filing a writ petition, how far fatal”, 
reference may also be made to Bermalt (India) Pr. Ltd. v Secretary, 
Government of India, (1987) Tax LR 1801 (Del). 

Pages 4101-4102: section 237: 

On the subject "Tax paid under a mistake refundable”, reference may 
also be made to CST v Auraiya Chamber of Commerce, (1987) 167 ITR 
458 (SC); Hindustan Steel Ltd. v Indian Cable Co. Ltd., (1984) Tax LR 
(NOC) 115 (Cal). 

Page 4106: section 237: 

Before line 5 from bottom, add ,— 

“The above circular has been held to be binding also on the Commissioner 
of Income-tax in Parekh Bros, v CIT [(1984) 150 ITR 105 (Ker)].”. 

Page 4108: section 238: 

At the end of the paragraphs titled "Persons entitled to claim refund^*, 
■add ,— 

“In the facts of Frank Beaton v CIT [(1985) 156 ITR 16 (Del)), the 
excess amount of tax paid by the employer to the income-tax department 
was held refundable to the employer and not the employee.”. 
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FRge 4114; section 240: 

(hi the subject, “Effect of set-aside of assessment on amount already 
pai^\ referaice may also be made to Hari Nemdan Agarwal v ITO, (1986) 
159 ITR 816 (M). 

Page 4115: section 240: 

Before the text of section 241, add ,— 

‘‘However, an employee has been held not entitled to get refund of the 
correct amount of tax deducted at source by his employer and paid to the 
credit of the Central Government, even though regular assessment of the 
employee has not been completed in pursuance of the return filed by the 
employee within the prescribed period of limitation in that behalf [5. 
Sundaram v ITO, (1987) 163 ITR 662 (Kam)].”. 

l^ge 4116: section 241: 

After line 18 from top, add ,— 

“A perusal of section 241 shows that the power to withhold refund 
cannot be exercised merely because some proceeding under the Income-tax 
Act is pending. Before withholding the refund, the Income-tax Officer has 
also to form an opinion that the grant of refund is likely to affect the 
revenue adversely. The section does not postulate that the grant of refund 
during the pendency of proceedings under the Act is an act which neces¬ 
sarily affects the revenue adversely. The opinion whether the grant of refund 
during the pendency of some proceedings under the Act would adversely 
affect the interest of the revenue will depend upon the facts and circum¬ 
stances of each case [Leader Valves Pr. Ltd. v CIT, (1987) 167 ITR 542 
(Punj); Hansa Agencies Pr. Ltd. v CIT, (1987) 33 Taxman 116 (PunJ); 
Suri Sons v CIT, (1987) 33 Taxman 118 (Punj)]. In these cases, it has 
been held that where the refund has become due to the assessee on annul¬ 
ment of its assessment order, it is not right on the part of the Income-tax 
Officer to withhold, under section 241, such refund on the ground that 
further proceeding challenging such annulment is pending before the higher 
forum.”. 

Page 4121: section 243: 

After line 8 from top, add ,— 

"Liability to interest, when arises? —^Under section 243, the income-tax 
department is liable to pay interest on delayed refund. Unless there is any 
liability to refund which has been delayed, the question of payment of 
interest would not arise at all. There is no liability on the department to. 
pay any interest on the sum wrongly deducted at source by the employer 
from the payments made to the employee and deposited with the depart¬ 
ment [Saroj Kumar Maheshwari v Hindmtan Motors Ltd., (1985) 154 ITR 
363, 370-71 (Cal)].”. 
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Page 4123: section 244: 

At the end of the paragraph titled ^'Provisions of section 244(1)”, add ,— 

“The liability to pay interest under section 244(1) is absolute. The 
Income-tax Officer, by postponing the quantification of the amount refund¬ 
able as a result of the appellate order, etc., cannot extend the period of 
limitation of three months prescribed under section 244(1) [Cf. Trustees 
of H. E. H. The Nizamis Miscellaneous Trust v CWT, (1984) 150 ITR 
423 (AP)]. 

Also see, S. A. Kadre v Binod Mills Co. Ltd., (1955) 20 Taxman 407 
(Bom),”. 

Page 4125: section 244: 

After line 30 from top, add ,— 

“In CIT V Bowater Corporation Ltd [(1986) 161 ITR 280 (Cal)l, interest 
was awarded under section 244(1A) by the Income-tax Officer on refund 
of excess tax withheld by him under section 241. Rectification proceedings 
were initiated for withdrawing such interest on the ground that the assessee 
was entitled to interest only under section 244(2). It was held that it was 
a matter of debate whether the special benefit granted under section 244 
(lA) was intended to be curtailed by sections 241 and 244(2). In such a 
case, two views were conceivable. Therefore, the rectification proceedings 
were not valid.”. 

Page 4128: section 244: 

At the end of the paragraph titled '"Assessment completed before 1-4- 
1962 but refund becoming due on or after 1-4-1962— interest is payable 
under section 244’, add ,— 

“However, in Shyam Sunder Kabra v S. M. Nadkarni [(1985) 155 ITR 
500 (Bom)], the original assessment was made under the 1922 Act pro¬ 
visions. That order was set aside by the first appellate authority. Fresh 
assessment order was passed under the 1922 Act provisions after coming 
into force of the 1961 Act. The assessee was held not entitled to interest 
on the amount of refund resulting from the fresh assessment order because 
the provisions of section 291(2) (i) would not be attracted. 

No appeal.—In CIT v H. V. Mirchandani [(1986) 161 ITR 800 (Karn)], 
the assessee claimed interest under section 244(1 A) on a refund resulting 
for the first time from a rectification order. The claim was rejected by the 
Income-tax Officer. It was held that the assessee had no right of appeal 
against the determination of interest under section 244(1A).”. 

Page 4129: sectiim 245: 

After line 5 of the paragraph titled “Set-off of refund against arrears 
of tax", add ,— 

“Where such set off of refund against arrears of tax is effected without 
gi\ ing intimation to the assessee concerned, the action has been held to be 
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ivholly illegal. Section 245 clearly requires a previous intimation of the 
proposed action for adjustment and not a simultaneous intimation [A. N, 
Shaikh v Suresh B. Jain, (1987) 165 ITR 86 (Bom), affimdiig, Suresh B. 
Jain V A. N. Shaikh, (1987) 165 ITR 151 (Bom)].”. 

Page 4136: section 245A: 

After line 4 from top, add ,— 

**Newly substituted section 245A.—A new section 245A has been sub¬ 
stituted for the then existing section 245A by the Finance Act, 1987 (11 
of 1987), with effect from 1st June, 1987. The newly-substituted section 
245A has coined definitions of the expressions ‘Bench’, ‘case’, ‘Chairman’, 
‘income-tax authority’, ‘Member’, ‘Settlement Commission’ and ‘Vice Chair¬ 
man’. The then existing section 245A had coined definitions of two expres¬ 
sions only, namely, ‘case’ and ‘income-tax authority’.”. 

Page 4136: section 245A: 

At the end of the paragraphs titled "Case”, add ,— 

‘‘As a result of the substitution of section 245A, by the Finance Act, 
1987 (11 of 1987), with effect from 1st June, 1987, a new definition of 
the expression ‘case’ has been coined in clause (f>) of section 245A.”. 

Page 4138: section 245A: 

At the end of the paragraphs titled "Income-tax authority”, add ,— 

‘‘As a result of the substitution of section 245A by the Finance Act, 1987 
(11 of -1987), with effect from 1st June, 1987, the definition of the ex¬ 
pression ‘income-tax authority’ has been coined in clause (d) of section 
245A.”. 

Page 4139: section 245B: 

At the end of the paragraphs titled "Settlement Commission—constitution 
of”, add,— 

“Subsequent legislative amendments.^— The Taxation Laws {Amend¬ 
ment and Miscellaneous Provisions) Act, 1986 (46 of 1986).—^By this 
Act,— 

(/) section 245B(2) has been amended; 

(i7) section 245B(2A) has been omitted; 

(Hi) opening portion of section 245B(3) has been amended; 

(/v) the first proviso to section 245B(3) has been amended; and 
(v) the second proviso to section 245B(3) has been omitted. 

The scope and effect of all these amendments have been elaborated in 
the following portion of the departmental circular No. 469, dated 23rd 
September, 1986, as under;— 

‘(vm) Amendments to reorgamse the Settlement commission. —11.1 As 
per the provisions of section 245B(2) of the Income-tax Act, the Settle¬ 
ment Commission consists of a Chairman and two other members. In view 
of the heavy workload of the Settlement Commission and in the interest of 
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early finalisation of cases, it has been provided by the Amending Act that 
the Settlement Commission shall consist of a Chairman and as many Vice- 
Chmrman and other members as the Central Government thinks fit. Section 
24SB(2A) providing for the contingency when the post of one or the other 
member of the Settlement Commission as presently constituted, is vacant 
has become irrelevant and hence has been omitted. Similarly, section 
24SD(S) being a provision subject to section 245B(2A) has also been 
omitted. In section 245B(3) which provides for the appointment of the 
Chairman and members of the Commission, the Amending Act has included 
Vice-Chairman also for this purpose. Further, the second proviso in sec¬ 
tion 245B(3) enabling any two members of the Central Board of Direct 
Taxes to serve as members of the Settlement Commission has now become 
irrelevant and has been omitted. 

11.2 The Amending Act has further substituted new sub-sections (5), (6) 
and (7) in section 245F of the Income-tax Act. It has been provided that 
the powers and functions of the Settlement Commission may be exercised 
or discharged by Benches constituted by the Chairman of the Settlement 
Commission from amongst the members thereof. Such a Bench shall consist 
of three members one of whom shall be the Chairman or a Vice-Chairman. 
The Settlement Commission shall have power to regulate its own procedure 
and the procedure of Benches thereof in all matters arising out of the 
exercise of its powers or of the discharge of its functions including the 
places at which the Benches shall hold their sittings. Nesessary amendments, 
to the Settlement Commission Procedure Rules^ will be made accordingly. 

11.3 The provisions shall come into force with immediate effect.’. 

II. The Finance /f ct, 1987 (11 o/ 1987) .—By this Act, section 245B(1) 
has been amended with effect from 1st June, 1987. The amendment is 
consequential to the introduction, by that Act, of the definition of the ex¬ 
pression ‘Settlement Commission’ in section 245A(/).”. 

Page 4139: new sections 245BA to 245BD: 

Before the text of section 245C, add ,— 

“New sections 245BA, 245BB, 245BC and 245BD_^By the Finance Act,. 

1987 (11 of 1987), four new sections, namely:— 

(1) section 245BA, relating to jurisdiction and powers, of Settlement 
Commission, 

(2) section 245BB, concerning Vice-Chairman to act as Chairman or 
to discharge his functions in certain circumstances, 

(3) section 245BC, relating to power of Chairman to transfer cases 
from one Bench to another, and 


See, the Inepme-tax Settlement Commission (Procedure) Rules, J1987, at 
pages 6631 to 6634, poat. 
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(4) section 245BD, concerning decision to be by majority, 
have been inserted with effect from 1st Junei 1987. 

The scope and effect of newly-inserted sections 245BA to 245BD and 
245HA, as also of amendments to sections 245C, 245D, 245F, 245H and 
245K, have been elaborated in the following portion of the departmental 
circular No. 495, dated 22nd September, 1987, as under:— 

"Modification of provisions relating to settlement of cases. —41.1 Chap¬ 
ter XIXA of the Income-tax Act deals with the entire scheme for settlement 
of cases. With a view to ensure the functioning of a Bench in certain situa¬ 
tions which have so far prevented it from discharging its powers, the Finance 
Act, 1987, has introduced new sections 245BA, 24SBB and 245BC. In case 
the Chairman, Vice-Chairman or any of the Members of a Bench is unable 
to discharge his functions, for whatever reasons, the remaining two persons 
will now be competent to constitute a Bench and pass orders on matters 
covered by applications for settlement. In such a situation, the Senior Mem¬ 
ber will preside over the Bench. Where a presiding officer, looking to the 
nature of a case, considers that it should be heard by a Bench consisting 
of 3 Members, he may make a reference in this regard to the Chairman for 
transfer to such Bench as the Chairman deems fit. Where there is a differ¬ 
ence of opinion between the Members of a Bench, the majority decision will 
prevail. Where the Members are equally divided, they will refer the points 
of difference to the Chairman, who will either hear the point(s) himself, 
or refer the point(s) for hearing by one or more of the other members of 
the Settlement Commission. The Finance Act, 1987, has conferred powers 
on the Central Government to authorise a Vice-Chairman to act as Chair¬ 
man in certain situations. 

41.2 The experience of the Department has been that when evasion of 
tax is detected in a case, the assessee deliberately omits to file tax returns 
and makes an application to the Settlement Commission, so as to escape 
penalty for concealment. Proviso to section 245C(1) has, therefore, been 
amended so that no application can be made to the Settlement Commission 
unless the assessee furnishes the return required to be filed under the Act 

41.3 The Finance Act, 1987, has rationalised the mode of computation 
of additional amount of income-tax payable, in relation to the income dis¬ 
closed in the application for settlement. Under the existing provisions of 
clause (Hi) of sub-section (IB) of section 245C, where an assessment has 
been completed, the additional amount of tax payable is calculated by 
aggregating the tax assessed and tax on disclosed income. The Finance Act, 
1987, provides that in such a situation the additional amount of tax payable 
will be worked out on the returned income plus the income disclosed before 
the Settlement Commission. This gets over a situation, where for example 
the returned income is Rs. 1 lakh, the assessed income is Rs. 10 lakhs and 
disclosed income is Rs. 5 lakhs. In a case like this, as per the existing provi¬ 
sions the assessee would have to pay tax on total income of Rs. 15 lakhs 
(Rs. 10 lakhs as assessed & Rs. 5 lakhs as disclosed before die Settlement 
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Commission). The Finance Act, 1987, provides that the assessee will have 
to pay tax on Rs. 6 lakhs. 

41.4 Presently, the Settlement Commission has absolute powers of grant¬ 
ing immunity to any person from being prosecuted. The Finance Act, 1987, 
by inserting proviso to section 245H(1), precludes the Commission from 
granting immunity in cases where prosecution has been launched, prior to 
the date of receipt of application for settlement. By inserting a new sub¬ 
section (lA) in section 245H, it has also been provided that any immunity 
granted by the Commission to any person shall stand withdrawn on failure 
of such person to pay taxes, etc., within the time allowed as per the order 
of settlement or on failure of such a person to comply with any other condi¬ 
tion subject to which the immunity is granted. 

41.5 As a measure of further rationalisation, the Finance Act, 1987, 
empowers the Settlement Commission to re-open past assessments upto a 
period of 10 years as against 8 years under the existing provisions. The 
Commission has also been invested with the powers to send a case back 
to the Income-tax Oihcer if the assessee does not co-operate. In such cases 
the Income-tax Officer will dispose of the case in accordance with the provi¬ 
sions of the Act, as if no application under section 245C had been made. 

41.6 Corresponding amendments in Chapter VA (sections 22A to 22M) 
of the Wealth-tax Act, dealing with settlement of cases in respect of wealth- 
tax have also been effected. 

41.7 These amendments will come into force with effect from 1st June, 

mi:. 

Notification under section 245BA.—In exercise of the powers conferred 
by sub-section (6) of section 245BA of the Income-tax Act, 1961 (43 of 
1961), the Central Government hereby specifies New Delhi as the place at 
whicli the principal Bench, and Bombay as the place at which the additional 
Bench, of the Income-tax Settlement Commission shall ordinarily sit [Noti- 
fication No. SO 569(E), dated lOth June, 1987J.’'. 

Page 4141; section 245C: 

Before the paragraph titled '’Application for settlement", add ,— 

**1987-aniendmenfs.—By the Finance Act, 1987 (11 of 1937), section 
245C has been amended— 

—by substituting a new proviso to section 245C(1) for the then exist¬ 
ing proviso, and 

—by substituting sub-sections (IB) and (1C) of section 245C for the 
then existing sub-sections (IB) and 1C), 
with effect from 1st June, 1987. 

For the scope and effect of all these amendments to section 245C, refer¬ 
ence may be made to paragraphs 41.1 to 41.7 of the departmental circular 
No. 495, dated 22nd September, 1987, which have been reproduced at 
pages 6627 to 6628, ante.*'. 
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Page 4142: section 245C: 

After line 13 from top, addr— 

“It may be noted that the proviso to section 24SC(1) has been sub¬ 
stituted by the Finance Act, 1987 (11 of 1987), with effect from 1st June, 
1987.”. 

Pages 4147-4148: section 245C: 

At the end of the paragraphs titled ^'Calculation of the additional amount 
of income-tax payable'\ add ,— 

“It may be noted that sub-sections (IB) and (1C) of section 245C have 
been substituted by the Finance Act. 1987 (11 of 1987), with effect from 
1st June, 1987.”. 

Pi^e 4148: section 245C: 

Before line 4 from bottom, add ,— 

“Filing of settlement application u/s. 245C—-effect of.—^The jurisdiction 
of the assessing authority is not in any way fettered merely because the 
assessee has filed a settlement application under section 24SC [Vinod 
Kumar Didwania v ITO, (1986) 159 ITR 91, 98 (Mad)]. In other words, 
there is no bar on the Income-tax Officer from proceeding with the assess¬ 
ment in any pending case merely because an application for settlement has 
been preferred to the Settlement Commission in relation to that case. The 
Act does not contemplate stay of assessment proceedings during the period 
when the Settlement Commission is deciding whether to proceed or not to 
proceed with an application for settlement [Been Dayal Didwania v Union 
of India, (1986) 160 ITR 12 (Del)]. No doubt, after an application for 
settlement has been allowed to be proceeded with under section 245D, the 
Settlement Commission shall have, under section 245F(2), exclusive juris¬ 
diction over matters before it.”. 

Page 4152: section 245D: 

At the beginning of the page, add ,— 

Post-1984 amendments.—I. The Finance Act, 1985.—^By this Act, sec¬ 
tion 245D(2A) has been amended, with retrospective effect from 1st 
October, 1984. 

The scope and effect of such amendment have been elaborated in the 
following portion of the departmental circular No. 421, dated 12th June. 
1985, as under:— 

'Clarification regarding payment of income-tax in case of application to 
the Settlement Commission.—41, Under the provisions of sub-section (2A) 
of section 245D, as inserted by the Taxation Laws (Amendment) Act, 1984, 
the applicant is required to pay the additional amount of income-tax pay¬ 
able on the income disclosed in the application within 35 days of the 
receipt of a copy of the order passed by the Settlement Commission. The 
relevant provision has been amended by the Finance Act, 1985, to clarify 
that the assessee shall be required to pay the additional amount of income- 
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tax payable on the income disclosed in the application to the Settlement 
Commission only if the Settlement Commission passes an order under sub¬ 
section (1) of section 245D allowing the application for settlement to be 
proceeded with. The amended provision takes effect retrospectively from 
October 1, 1984, that is, from the date the said sub-section was inserted 
by the Taxation Laws (Amendment) Act, 1984.’. 

II. The Taxation Laws {Amendment and Miscellaneous Provisions) Act, 
1986.—^By this Act, section 245D(5) has been omitted, with effect from 
10th September, 1986. The omission is consequential to the omission, by 
that Act, of section 245C(2A). 

III. The Finance Act, 1987.—^By this Act, a new sub-section (5) has 
been inserted in section 245D, sub-sections (6) and (8) have been amend¬ 
ed, all with effect from 1st June, 1987. 

For the scope and effect of all these amendments to section 24SD, refer¬ 
ence may be made to paragraphs 41.1 to 41.7 of the departmeiital circular 
No. 495, dated 22nd September, 1987, which have been reproduced at 
pages 6627 to 6628, ante.''. 

Page 4153: section 245D:, 

After line 18 from top, add ,— 

“In CIT V D. C. Kothari [SLP (Civil) Nos. 6086-6090 of 1984: (1986) 
162 ITR (St.) 56], their Lordships of the Suprehie Court, by an order 
dated 29-9-1986, has dismissed the Commissioner’s special leave petition 
against an order dated 30-3-1983 of the Settlement Commission rejecting 
objections by the Commissioner to the Commission proceeding with the 
settlement, observing: ‘Inasmuch as the Commissioner’s order is to be pro¬ 
cessed for settlement, we see no reason why we should interfere at this stage. 
The special leave petitions are rejected.’. 

High Court not to direct the Commission to deal with settlement appli¬ 
cation expeditiously.—Section 2450 gives jurisdiction to the Settlement 
Commission to proceed with a settlement application or to reject the same. 
The High Court has no jurisdiction to interfere and direct the Settlement 
Commission to deal with the settlement application expeditiously [Been 
Dayal Didwania v Union of India, (1986) 160 ITR 12 (Del)].”. 

Page 4153: section 245D: 

Before line 10 from bottom, add ,— 

“It may be noted that section 245D(2A) has been amended by the Finance 
Act, 1985 (32 of 1985), with retrospective effect from 1st October, 1984.”. 

Pages 4156-4157: section 245D; 

At the end of the paragraphs titled '^Consideration and disposal by all 
the member^', add ,— 

“It may noted that the then existing section 245D(5) was omitted by 
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the Taxation Laws (Amendment and Miscellaneom Provisions) Act, 1986 
(46 of 1986), with effect from 10th September, 1986. Thereafter, a new 
sub-section (5) has been inserted in section 245D by the Finance Act, 1987 
(11 of 1987), with effect from 1st June, 1987.”. 

Page 4157: section 245D: 

After line 8 of the paragraph titled "'Contmts of the find ordei^\ add ^— 
“It may be noted that section 24SD(6) has been amended by the Finance 
Act, 1987 (11 of 1987), with effect from 1st June, 1987.” 

Page 4159: section 245D: 

Before the text of section 245E, add ^— 

“It may be noted that section 245D(8) has been amended by the Finance 
Act. 1987 (11 of 1987), with effect from 1st June, 1987.”. 

Page 4160: section. 245E: 

At the end of the paragraph titled '^Extended jurisdiction", add ,— 

“The existing proviso to section 24SE has been substituted by a new 
proviso by the Finance Act, 1987 (11 of 1987), With effect from 1st June, 
1987. For the scope and effect of so-substituted proviso to section 24SE, 
reference may be made to paragraphs 41.1 to 41.7 of the departmental 
circular No. 495, dated 22nd September, 1987, which have been reproduced 
at pages 6627 to 6628, ante". 

Page 4161: section 245F: 

After the text of section 245F, add ,— 

**Post-1984 amendments .—The Taxation Laws {Amendment and Mis¬ 
cellaneous Provisions) Act, 1986.—^By this Act, for sub-section (5) of 
section 245F, sub-sections (5), (6) and (7) were substituted, with effect 
from 10th September, 1986. 

n. The Finance Act, 1987.—By this Act, sub-section (3) of section 
245F has been amended by omitting the words ‘or by way of advance tax* 
therefrom and sub-sections (5) and (6) of that section have been omitted, 
with effect from 1st June, 1987. The omission of sub-secdons (5) and (6) 
is consequential to the insertion, by that Act, of a new section 24SBA.”. 

Page 4162: section 245F: 

After line 5 of the paragraph titled "Power to regulate its own procedure", 
add,— 

“With effect from 10th September, 1986, the provisions of the above 
section 24SF(5) have been carried to section 24SF(7) in a modified form.”. 

Pages 4162<4165: section 245F: 

For the Income-tax Settlement Commission (Procedure) Rules, 1976, 
substitute ,— 

‘INCOME-TAX SETTLEMENT COMMISSION (PROCEDURE) RULES, 1987 
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Notification No. GSR 537(E), dated 1st June, 1987t.—-In exercise of the powers 
conferred by subjection (7) of section 245F of the Income-tax Act, 1961 (43 of 
1961), and in supersession of the Income-tax Settlement Commission (Procedure) 
Rules, 1976, except as respects things done or omitted to be done before such super- 
session, the Income-tax ^ttlement Commission hereby makes the following rules, 
namely:— 

1. Short title and commencement.—(1) These rules may be called the Income- 
tax Settlement Commission (Procedure) Rules, 1987. 

(2) They shall come into force on the 1st day of June, 1987. 

2. Definitions.—^In these rules, unless the context otherwise requires,— 

{/) “Act” means the Income-tax Act, 1961 (43 of 1961); 

(/{) "applicant” means a person who makes an application to the Commission 
under sub-section (1) of section 24SC ic have a case relating to him 
settled; 

{Hi) “authorised representative” means— 

(fl) in relation to an applicant, except where such applicant is required 
under any of the provisions of Chapter XIXA of the Act to attend 
in person, a person who would be entitled to represent him before any 
income-tax authority or the Appellate Tribunal under section 288; 

(b) in relation to a Commissioner, a person— 

(A) authorised by the Commissioner in writing; or 

(B) duly appointed by the Central Government by notification in the 
Official Gazette as authorised representative, to appear, plead or 
ackfor the Commissioner in any proceedings before the Com¬ 
mission; 

(/r) “Commission” means the Income-tax Settlement Commission constituted 
under sub-section (1) of section 245B and includes, where the context so 
requires, any Bench exercising or discharging the powers or functions of the 
Commission; 

U') “Secretary” means a Secretary of the Commission and includes a Deputy 
Secretary and an Administrative Officer of the Commission; 

(v/) “Section” means a section of the Act; 

(r/7) “settlement application” means an application made by a person to the 
Commission under sub-section (1) of section 24SC to have a case relating 
to him settled; 

Kviii) all other words and expressions used in these rules and not defined, but 
defined in the Act, shall have the meanings respectively assigned to them 
in the Act. 

3. Language of the Commiasion.—(1) All pleadings before the Commission 
may, at the option of the applicant, be in Hindi or in English. 

(2) All orders and other proceedings of the Commission may, at the option of the 
Commission, be in Hindi or in English. 

4. Signing of notices, etc.^—(1) Any requisition, direction, letter, authorisa¬ 
tion, order or written notice to be issued by the Commission shall be signed by the 
Chairman or a Vice-Chairman or any other Member of the Commission or by a 
Secretary. 

(2) Nothing in sub-rule (1) shall apply to any requisition or direction which the 
Commission may, in the course of the hearing, issue to an applicant or a Commissioner 
or an authorised representative, personally. 

t Published in the Gazette of India, Extraordinary, Part II, section 3(f), dated 

, Ist June, 1987, serial No. 288. 
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5. Proeednre for fili&f settleinent applkation.^—(1) A settlement application 
shall be presented by the applicant in person or by his agent to the Secretary at the 
headquarters of the Commission at New Delhi or of the Bench within whose jurisdic¬ 
tion his case falls or to an officer authorised in this behalf by the Secretary, or chall 
be sent by registered post addressed to the Secretary, or to such officer. 

(2) A settlement application sent by post under sub-rule (1) shall be deemed to 
have been presented to the Secretary or the officer authorised by the Secretary, on the 
day on which it is received in the office of the Commission. 

6. Commissioner’s report, etc., under section 245D(1).—On receipt of a settle¬ 
ment application, a copy of the said application (other than the Annexure and the 
statements and other documents accompanying such Annexure) shall be forwarded by 
the Commission to the Commissioner with the direction to furnish bis report under 
sub-section (1) of section 245D within thirty days of the receipt of the said copy of 
the application by him or within such further period as the Commission may specify. 

7. Filing of affidavit.—^Where a fact which cannot be borne out by, or is con¬ 
trary to, the record relating to the case is alleged in the settlement application (in¬ 
cluding the Annexure and the statements or other documents accompanying such 
Annexure), it shall be stated clearly and concisely and supported by a duly sworn 
affidavit. 

8. Commissioner’s further report.!—Where an order is passed by the Commis¬ 
sion under sub-section (1) of section 245D allowing the settlement application to be 
proceeded with, a copy of the Annexure to the said application, together with a copy 
of each of the statements and other documents accompanying such Annexure, shall 
be forwarded to the Commissioner alongwith a copy of the said order with the direc¬ 
tion that the Commissioner shall furnish a further report within ninety days of the 
receipt of the said Annexure (including the statements and other documents accom¬ 
panying it) or within such further period as the Commission may specify. 

9. Date and place for hearing of application to be notified.—On receipt of 
the Commissioner’s further report under rule 8, the Commission shall notify to the 
applicant and the Commissioner the date and place of hearing of the application. 

10. Sitting of Bench.—^A Bench shall hold its sittings at its headquarters or 
such other place as it may consider convenient 

11. Powers of Bench.—Bench shall dbpose of such settlement applications 
or matters arising therefrom as the Chairman may by general or special order direct. 

12. Filing of authorisation.—^An authorised representative appearing for the 
applicant at the hearing of an application shall file before the commencement of the 
hearing a document authorising him to appear for the applicant and if he is a rela¬ 
tive of the applicant, the document shall state the nature of his relationship with the 
applicant, or if he is a person regularly employed by the applicant, the capacity in 
which he is at the time employed. 

13. Verification of additional facts.—Where in the course of any proceedings 
before the Commission any facts not contained in the settlement application (includ¬ 
ing the Annexure and the statements and other documents accompanying such 
Annexure) are alleged, they shall be submitted to the Commission in writing and 
shall be verified in the same manner as provided for in the settlement application. 

14. Proceedings not open to the public^—^The proceedings before the Commis¬ 
sion shall not be open to the public and no person (other than the applicant, his em¬ 
ployee, the concerned officers of the Income-tax Department or the authorised re¬ 
presentatives) shall, without the permission of the Commission, remain present during 
such proceedings. 
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15. Adjournment of hearing of applicationwr-The Commission may, on such 
terms as it thinks fit and at any stage of the proceedings, adjourn the hearing of the 
.application. 

16. Special provisions in respect of settlement applications made before 
1-10-1984.—(1) Where, in respect of a settlement application made before the 
1st day of October, 1984, an order is passed by the Commission under sub-section (1) 
of section 245D allowing the application to be proceeded with, a notice shall be issued 
hy the Commission to the applicant requiring him to furnish in quintuplicate— 

(n) a full and true statement of facts regarding the matters to be settled (in¬ 
cluding the manner in which any income disclosed or proposed to be dis¬ 
closed by the applicant has been derived); and where the settlement in¬ 
volves determination of income, accompanied with annexures containing— 
(/) computation of total income of the applicant for the assessment year 
or years to which the settlement application relates, in accordance 
with the provisions of the Act; 

(//) copies of manufacturing account or trading account or both, as the 
case may be; profit and loss account or income and expenditure ac¬ 
count or any other similar account, as the case may be, and .balance- 
sheet; and 

{Hi) in the case of— 

(A) a proprietary business or profession, copy of the personal account' 
of the proprietor; 

(B) a firm or association of persons or body of individuals, copies of 
the personal accounts of the partners or members thereof, as the 
case may be; and 

(C) a partner of a firm or a member of an association of persons or 
body of individuals, copies of the personal account of such 
partner or member in the firm or association of persons or body 
of individuals, as the case may be; 

(h) the terms of settlement sought for by the applicant. 

(2) The statement of facts, the annexures thereto and the terms of settlement, shall 
•each be signed separately by the applicant and the statement of facts shall be verified 
in the following manner, namely:— 

“I.. son/daughter/wife of.solemnly 

(Name in full and in Block letters) 

■declare that to the best of my knowledge and belief, the information given in this state¬ 
ment of facts and the annexures accompanying it is correct and complete and other 
particulars shown therein are truly stated. I further declare that I am making this 

statement in my capacity as.and that I am competent to make this 

(Designation) 

statement of facts and to verify it. 

Place.. . 

Date . . 

Signaturt^\ 

(3) Where a fact which cannot be borne out by, or is contrary to, the record re¬ 
lating to the case is alleged in the statement of facts furnished under sub-rule (1), it 
shall be stated clearly and concisely and supported by a duly sworn affidavit. 

(4) On receipt of the statement of facts and the terms of settlement under nib- 
role (1), the C^mission riiall forward a copy thereof to the Commissioner calling 
for his further report.*. 
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Page 4167: section 245H: 

At the beginning of the page, (^d ,— 

“1987-aniendnients.—^The Finance Act, 1987 (11 of 1987), has— 

—^inserted a proviso at the end of section 24SH(1); 

—^inserted a new sub-section (lA) after sub-section (1) of section 
245H; and 

—amended sub-section (2) of section 245H by omitting certain words 
therefrom, 

with effect from 1st June, 1987. 

For the scope and effect of all these amendments to section 245H, refer¬ 
ence may be made to paragraphs 41.1 to 41.7 of the departmental circular 
No. 495, dated 22nd September, 1987, which have been reproduced at 
pages 6627 to 6628, ante*\ 

Page 4167: section 24SH: 

Before line 6 from bottom, add ,— 

"No stay of criminal prosecution until immunity is granted.—^The prose¬ 
cution is not required to be stayed merely because an application praying 
for immunity from prosecution is pending before Settlement Commission. 
Till such an application is granted, there is no immunity and merely because 
an application in that regard is made about the merits of which there is 
nothing before the criminal court and regarding the merits of which such 
court has no jurisdiction, the prosecution cannot be stayed [Ashvin Kumar 
Vadilal Patel v S. Rajguru, (1987) 165 ITR 583 (Guj)]. Also see, Harbans 
Singh V Union of India, (1987) 34 Taxman 495 (Punj).”. 

Page 4168: new section 245HA: 

After line 17 from top, add ,— 

"New section 245HA.—Section 245HA, relating to power of Settlement 
Commission to send a case back to the Income-tax Officer if the assessee 
does not co-operate, has been newly inserted by the Finance Act, 1987 
(11 of 1987), with effect from 1st June, 1987. 

For the scope and effect of the newly-inserted section 245HA, reference 
may be made to paragraphs 41.1 to 41.7 of the departmental circular No. 
495, dated 22nd September, 1987, which have been reproduced at pages 
6627 to 6628, ante''. 

Page 4170: section 245K: 

At the end of the paragraph titled ''Subsequent application for settlement, 
when barred?", add ,— 

"As a result of the amendment of section 245K by the Finance Act, 1987 
(11 of 1987), with effect from 1st June, 1987, a person is also not entitled 
to apply for settlement under section 245C in relation to any other matter, 
if and where— 

—^the case of such person is sent back to the Income-tax Officer by 
the Settlement Commission under section 24SHA.**. 
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Page 4171: section 245M: 

After the text of section 245M, add ,— 

Emission of section 245M.—Section 245M has been omitted the 
Finance Act, 1987 (11 of 1987), with effect from 1st June, 1987.”. 


VOLUME 5 


Page 4192: section 246: 

Before the Central heading “Right of appear*, add ,— 

“IX. The Finance Act, 1987.—By section 74(c) (vh) of the Finance 
Act, 1987 (11 of 1987), the words and figures ‘or an order under section 
104, made against the assessee, being a company’ have been omitted from 
section 246(2) (a), with effect from 1st April, 1988. In fact, the omission 
ought to have been made of the words and figures ‘or an order under 
section 104’ only. The omission is consequential to the omission, by that 
Act, of section 104, with effect from 1st April, 1988.”. 

Page 4193: section 246: 

On the subject inherent right—appeal is a creation of statute'*, refer¬ 

ence may also be made to Deen Dayal Goyal v ITAT, (1986) 158 ITR 
391, 398 (Del). 

Page 4194: section 246: 

At the end of the paragraphs titled “Right of appeal is a substantive right", 
add ,— 

“At the same time, the right of appeal is a valuable right and unless 
expressly taken away or abandoned, it could not be held that the assessee 
had abandoned or lost such right by implication [Indian Aluminium Co. Ltd, 
V CIT, (1986) 162 ITR 788, 792 (Cal)].”. 

Pages 4199-4200: section 246: 

On the subject “Right of appeal to be liberally construed", reference may 
also be made to Patel & Co. v CIT, (1986) 161 ITR 568 (Guj). 

Page 4203: section 246: 

At the end of the paragraph titled “Remedy of rectification cannot debar 
the remedy of appeal", add ,— 

“However, the above view has been dissented from by the Bombay High 
Court in Rameshchandra & Co. v CIT [(1987) 168 ITR 375, 380 (Bom)], 
holding that where an assessee has made a statement of facts, he can have 
no grievance if the taxing authority taxes him in accordance with that 
statement. If he can have no grievance, he can file no appeal. Therefore, 
it is imperative, if the assessee’s case is that his statement has been wrongly 
recorded or that he made it under a mistaken belief of fact or law, that he 
should make-an application foi rectification to the authority which passed 
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the order based upon the statement. Until rectification is made an appeal 
is not competent. 

No appeal for earlier or subsequent year—effect of.—^Assessment for 
every assessment year is a separate and distinct proceeding and its vali¬ 
dity or invalidity does not depend on the validity or the invalidity of the 
proceedings for previous year or subsequent year. Thus, where an assessee 
has not challenged a particular point in an earlier year or subsequent year, 
that will not aflFect the challenge made by the assessee for the year in dis¬ 
pute [Karnataka Forest Plantations Corporation Ltd. v CIT, (1986) 156 
ITR 275, 277 (Karn)].”. 

page 4210; section 246: 

At the end of the paragraphs titled ^'Appeal against .section 104 order", 
add ,— 

“As a result of the amendment of section 246(2) (n) by the Finance Act, 
1987 (11 of 1987), with effect from 1st April, 1988, there will be no pro¬ 
vision for an appeal against an order under section 104.”, 

Pages 4211-4212: section 246: 

On the subject “Order charging interest—whether appealahlcl", reference 
may also be made to— 

(1) Central Provinces Manganese Ore Co. Ltd. v CIT, (1986) 160 ITR 
961 (SC) [holding that an appeal lies against an order imposing interest, 
if the appellant limits himself to the ground that he is not liable to the levy 
at all]. 

(2) CIT v T. Gopal Bhandary, (1986) 159 ITR 828 (Karn); CIT v 
P. V. S. Beedies (P.) Ltd., (1987) 163 ITR 846 (Karn) [holding that an 
appeal lies even against an order charging interest]. 

(3) Ornprakash Premchand & Co. v CIT, (1986) 161 ITR 127 (MP); 
Barmer Disposal Auto-Parts v CIT, (1987) 163 ITR 690 (Raj); CIT v 
Bengal Jute Mills Co. Ltd., (1987) 165 ITR 631 (Cal); Vittal Reddy v 
CIT, (1987) 165 ITR 673 (AP); Ramesh Chandra v CIT, (1987) 166 
ITR 8 (Raj); CIT v United Provinces Electric Supply Co. Ltd., (1987) 
166 ITR 565 (Cal); CIT v Tamil Murasu Publishers (P.) Ltd., (1986) 55 
CTR (Mad) 447 [holding that when an appeal is filed against the regular 
assessment, it would be open to the assessee to agitate, along with other 
grounds, the charging of interest]. 

(4) Central Provinces Manganese Ore Co. Ltd. v CIT, (1986) 160 ITR 
961 (SC); CIT v State Bank of India, (1987) 32 Taxman 619, 631 (Bom) 
[holding that no appeal lies in regard to the improper exercise of discretion 
to waive or reduce interest]. 

(5) CIT v Bharat Motor Services, (1987) 163 ITR 843 (Karn) [hold¬ 
ing that an appeal lies against the refusal of the Income-tax Officer to 
grant interest under section 214]. 


c&p; IT v-7—48 
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Also see, Lehnu Mai Ram Krishan v ITO, (1986) 161 ITR 649, 650 
(HP). 

Page 4213; section 246: 

At the end of the paragraph titled ^^Assessee’s grievances in an appeal 
against section 143(3) assessment, add ,— 

“Where the Income-tax Officer gives a specific finding that the properties 
in dispute do not belong to the assessce, the assessee is entitled to object 
to the assessment on the ground that he was not assessable in respect of 
income from such properties [Champa Properties (P.) Ltd. v CIT, (1987) 
166 ITR 367, 375 (Cal)].”. 

Page 4214: section 246: 

After line 13 from top, add ,— 

“in Ramesnehandra & Co. v CIT [(1987) 168 ITR 375 (Bom)], it has 
been held that an appeal docs not, ordinarily, lie against an assessment made 
on the basis of admission made by the assessee.”. 

Page 4215: section 246: 

After line 8 from top, add ,— 

"Appeal against assessment on the basis of section 1445 directions .—^An 
appeal lies against an assessment made on the basis of the directions issued 
by the Inspecting Assistant Commissioner under section 144B, even though 
the assessee had not filed any objection to the draft assessment order under 
section 144B(2) [Indian Aluminium Co. Ltd. v CIT, (1986) 162 ITR 
788 (Cal)].”. 

Page 4216: section 246: 

Before line 8 from bottom, add ,— 

“In H. S. Imam v CIT [(1987) 34 Taxman 425, 430 (AP)], it has been 
held that in an appeal against an c'.r parte best judgment assessment under 
section 144, it is not open to an usscssec to raise grounds concerning the 
validity of the making of an assessment ex parte under section 144.”. 

Page 4217: section 246: 

At the end of the paragraph titled “Appeal against a fresh assessment, 
add ,— 

“But, in an appeal against a fresh assessment order, it is not permissible 
for the assessee to take a fresh point which goes beyond the scope of the 
remand order of the appellate authority [5, P. Gramophone Co. v IT AT, 
(1986) 160ITR 417 .(Punj)].”. 

* 

Page 4217: section 246: 

In line 6 of the paragraph titled “Appeal against an order passed giving 
effect to an appellate order", after “117 ITR 15 (AP)’*, add, —“followed 
■in CIT V Warner Hindustan Ltd., (1987) 165 ITR 403 (AP)”. 
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Page 4221: secticm 246: 

Before line 9 from bottom, add ,— 

“Following the decision in C/7 v Manuram Babulal [(1986) 158 ITR 
5 (Pat)], it has been held, in C/7 v Gyanchand Bedi [(1987) 163 ITR 693 
(Pat)], that an appeal lies ajgainst an order refusing continuation of registra¬ 
tion. Also see, C/7 v Jugsatai Electric Supply Co., (1987) 165 ITR 740 
(Pat); C/7 V M. N. Ghosh & Sons, (1987) 167 ITR 125 (Pat); C/7 v 
Associated Engineering Co., (1987) 63 CTR (Pat) 222; C/7 v 7. B. Coal 
Traders, (1987) 63 CTR (Pat) 363. 

Where a composite order has been passed refusing to allow registration 
and assessing the firm as an unregistered one, an appeal is competent 
against such an order under the provisions of section 246(1 )(r) \Bishambar 
Dayal Sriniwas v C/7, (1986) 162 ITR 5 (Raj)].”. 

Page 4224: section 246: 

Before line 10 from bottom, add ,— 

“It is pertinent to note that in an appeal against a rectification or. .r, the 
assessee is not entitled to challenge the validity of the order rectified [see, 
Ramanand Singh & Co. v C/7, (1987) 164 ITR 78 (Pat); CWT v Dalip 
Kumar Worah, (1987) 167 ITR 811 (Pat—FB)].”. 

Pages 4224-4225: section 246: 

Last three lines of page 4224 and first twelve lines of page 4225: The 
decision in Imperial Chemical Industries Ltd CIT [(1979) 116 ITR 
516. (Cal)] has been followed in CIT v Shel etroleum Co. Ltd [1987) 
164 ITR 346 (Cal)]. 

Page 4225: section 246: 

In line 19 from top, after “158 ITR 278, 304 (Pat)”, add,—"\ Ram 
Chandra Prasad Bhadani v C/7, (1987) 167 ITR 313 (Pat)” [holding that 
under the 1922 Act provisions, no appeal laid against a rectification order]. 

Page 4225: section 246: 

After line 29 from top, add ,— 

“However, the Bombay decision in S. C. Shcdi’s case [(1982) 137 ITR 
287 (Bom)] has been dissented from by the Karnataka High Court in C/7 
v H. V. Mirchandani [(1986) 161 ITR 800 (Karn)]. In the Karnataka case, 
refund resulted for the first time from a rectification order. The assessee 
claimed interest under section 244(1A) on such refund. The claim was 
rejected by the Income-tax Officer. It was held that no appeal lies against 
such rejection because it cannot be regarded as an order of rectification 
having the effect of ‘reducing the refund’. The expression ‘reducing the 
refund’ in section 246(1)(/) presupposes that there should have been 
already an assessment order in which refund has been ordered and that re¬ 
fund, on rectification under section 154 must have been reduced.”. 
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Pages 4228-4229: section 246: 

On the subject “One single appeal against separate orders of assessment 
and refusal of registration possible"*, reference may also be made to Ansari 
Jewellers v CIT, (1987) 167 ITR 380 (Raj). 

Page 4229: section 246: 

After line 18 from top, add ,— 

"Appeal against order refusing continuation of registration. —In the facts 
of the following cases, it has been held that an appeal lies against an order 
refusing continuation of registration under section 184(7):— 

(1) Beharilal Ishwardass v CIT, (1987) 164 ITR 274 (Raj). 

(2) CIT V Narayandas Satyaranjan, (1987) 167 ITR 280 (Ori). 

(3) Gudmal MatoUram v CIT, (1987) 31 Taxman 406 (Raj).”. 

Page 4233: section 246: 

After line 23 from top, add ,— 

“Section 246( r)(o) provides, inter alia, for an appeal against an order 
imposing penalty under section 27J(l)(c). It, however, does not provide 
for any appeal against the action of the Income-tax Officer in raising a 
demand under section 156 in pursuance of the penalty order. Accordingly, 
any question regarding the validity of the notice of demand issued in pur¬ 
suance of such penalty order cannot fall within the purview of the appeal 
filed by the assessee against the penalty order [Durga Dass Aggarwal <Si Co. 
V CIT, (1987) 34 Taxman 460 (Punj). 

The validity of a penalty order cannot be challenged in an appeal against 
a rectification order which rectified such penalty order [Ramanand Singh 
& Co. V CIT, (1987) 164 ITR 78 (Pat); CWT v Dalip Kumar Worah, 
(1987) 167 ITR 811 (Pat—FB)].”. 

Page 4236: section 246: 

Before line 6 from bottom,, add ,— 

“In the facts of the following cases, a writ was held maintainable:— 

(1) Sharbati Devi Jhalani v CWT, (1986) 159 ITR 549 (Del) [challeng¬ 
ing validity of a rule]. 

(2) Caurhari Singhania v WTO. (1986) 159 ITR 785 (All) [where the 
assessee made a prima facie case for issuing a direction]. 

On the other hand, in the facts of the following cases, a writ was held 
not maintainable:— 

(1) Rishi Roop Chemical Co. (Pr.) Ltd. v STO, (1987) Tax LR 2076 
(All) [where the impugned order was challenged on the ground that certain 
exemption was not granted by taking a wrong view of the law]. 

Proper High Court. —In order to obtain a relief by filing a writ petition, 
the same must be filed in a High Court iiaving jurisdiction over the matter. 
In Ceep Industrial Syndicate Ltd. v CBDT [(1987) 166 ITR 88 (Del)], 
it has been held that a circular is»ied by a particular authority cannot 
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constitute a ground for the Delhi High Court to assume jurisdiction in re¬ 
spect of a matter which clearly fell within the territorial jurisdiction of the 
Allahabad High Court.”. 

Page 4237: section 246: 

At the end of the paragraph titled “A single writ petition in respect of 
several assessment years—whether possible!**, add ,— 

“In the facts of Sellakumar Talkies v Board of Revenue [(1986) Tax 
LR 1972 (Mad)], a single writ petition was held maintainable against a 
common order passed in several revision petitions filed.”. 

Page 4237: section 246: 

On the subject “Delay, when fataV', reference may also be made to— 

(1) Coca-Cola Export Corporation v ITO, (1986) 158 ITR 439 (Del), 
special leave petition granted by the Supreme Court: (1984) 152 ITR (St.) 
226 (SC) [delay of five years was held fatal]. 

(2) Plycast {Delhi) P. Ltd. v ITO. (1986) 159 ITR 750 (Del) [delay 
of three years was held not fatal but costs were not awarded]. 

(3) Ram Mohan Rastogi v Union of India, (1987) 163 ITR 17 (All) 
[writ dismissed for delay as there was no adequate explanation for the 
delay]. 

Pages 4237-4239: section 246: 

On the subject “Existence of an adequate alternative remedy, whether 
a bar to writ petition!**, reference may also be made to— 

(1) Coca-Cola Export Corporation v ITO. (1986) 158 ITR 439 (Del), 
special leave petition granted by the Supreme Court: (1984) 152 ITR (St.) 
226 (SC) [alternative remedy, held a bar]. Also see, Vinod Kumar Didwania 
V ITO, (1986) 159 ITR 91 (Mad); Okayti Tea Co. Ltd. v ITO, (1986) 
160 ITR 487 (Cal); Ram Mohan Rastogi v Union of India, (1987) 163 
ITR 17 (All); Kripal Singh v CIT, (1987) 164 ITR 144 (All); P. V. 
Thyagaraj v TRO, (1987) 165 ITR 412 (Mad); Sawar Mol Choudhary v 
State Bank of India, (1987) 165 ITR 467 (Pat); Chhatar Extractions Pr. 
Ltd. v Excise & Taxation Commissioner, (1986) Tax LR 2315 (Punj); 
Razja Textiles Ltd. v CIT, (1987) 34 Taxman 130 (All); Karnataka Indus¬ 
trial Areas Development Board v CIT, (1987) 168 ITR 96 (Karn). 

(2) Krishi Utpanna Bazar Samiti v ITO, (1986) 158 ITR 742 (Bom) 
[alternative remedy, held not a bar]. Also see, Himangshu Sekhar Chakra- 
vorty v TRC, (1987) 164 ITR 540 (Gauh); Remex Constructions/Remex 
Electricals v ITO, (1987) 166 ITR 18 (Bom); Dharmatma Saran Kothiwal 
v ACED, (1987) Tax LR 148 (All). 

Page 4239: section 246: 

After line 5 from top, add ,— 

*^High Court, in disposing a writ petition, must pass a speaking order.— 
It IS a cardinal principle of rule of law which governs our policy that the 
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Court including Writ Court is required to record reasons while disposing 
of a writ petition in order to enable the litigants, more particularly the 
aggrieved party, to know the reasons which weighed with the mind of the 
Court in determining the questions of facts and law raised in the writ, 
petition or in the action brought. This is imperative for the fair and equit¬ 
able administration of justice. More so when there is a statutory provision 
for appeal to the higher court in the hierarchy of courts in order to enable 
the superior court or the appellate court to know or to be apprised of the 
reasons which impelled the court to pass the order in question. This record¬ 
ing of reasons in deciding cases or applications affecting rights of parties 
is also a mandatory requirement to be fulfilled in consonance with the prin¬ 
ciples of natural justice. It is no answer at all to this legal position that for 
the purpose of expeditious disposal of cases a laconic order like ‘dismissed’ 
or ‘rejected’ will be made without passing a reasoned order or a speaking 
order. It is not, however, necessary that the order disposing of a writ peti¬ 
tion or of a cause must be a lengthy one recording in detail all the reasons 
that played in the mind of the court in coming to the decision. What is 
imperative is that the order must in a nutshell record the relevant reasons 
which were taken into consideration by the Court in coming to its final 
conclusions and in disposing of the petition or the cause, by making the 
order, thereby enabling both the parties seeking justice as well as the superior 
court, where an appeal lies, to know the mind of the court as well as the 
reasons for its finding on questions of law and facts in deciding the said 
petition or cause. In other words, fairplay and justice demand that justice 
must not only be done but must seem to have been done [Vasudeo Vishwa- 
nath Saraf v New Education Institute, (1986) 161 ITR 835, 840-841 
(SC)].”. 

Page 4239: section 246: 

On the subject “Writ petition challenging the validity of a levy—grant of 
stay of recovery”, reference may also be made to Empire Industries Ltd. v 
Union of India: Union of India v Real Honest Textiles, (1986) 162 ITR 
846, 875-76 (SC); CTO v Gourangalal Chatterjee, (1987) 66 STC 394 
(Cal). 

Page 4242: section 247: 

On the subject “Appeal under section 247”, reference may also be made 
to Gopikishan and Ramkishan v C/T, (1987) 61 CTR (Mad) 232. 

Page 4255: section 249: 

In line 3 from top, after “101 ITR 46, 52 (Guj)”, add,—State of 
AP V Venkataramana Chuduva & Muramura Merchant, (1986) 159 ITR 59 
(AP)” [holding that a subsequent decision of the High Court or the Supreme 
Court, which changed the position, the interpretation or the understanding 
of law, constituted sufficient cause for condoning the delay]. 
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¥•§9 4255: sectkm 249: 

After line 12 from top, add ^— 

“In the facts of CIT v K. S. P. Shamnugavel Nadar [(1987) 30 Taxman 
133, 138 (Mad)], the time taken in prosecuting other remedies was held to 
be taken into consideration while determining the question whether the 
assessee had sufficient cause for not presenting the appeal in time. 

In Nebha dc Co. v State of Gujarat [AIR 1986 SC 987], it has been 
held that the pendency of writ petitions in the Supreme Court may be 
considered as sufficient ground for condoning delay in availing of statutory 
remedies.”. 

Page 4255: section 249: 

At the end of the page, add ,— 

“Condonation of delay—liberal approach needed, —^Dealing with the con¬ 
donation of delay under section S of the Limitation Act, 1963, the Supreme 
Clourt, in Collector, Land Acquisition v Mst. Katiji [(1987) 167 ITR 471, 
472-73 (SC)], has laid down as under:— 

‘The Legislature has conferred the power to condone delay by enacting 
section 5t of the Limitation Act of 1963 in order to enable the courts to 
do substantial justice to parties by disposing of matters on “merits”. The 
expression “sufficient cause” employed by the Legislature is adequately 
elastic to enable the courts to apply the law in a meaningful manner which 
subserves the ends of justice—that being the life-purpose of the existence 
of the institution of courts. It is common knowledge that this court has 
been making a justifiably liberal approach in matters instituted in this court. 
But the message does not appear to have percolated down to all the other 
courts in the hierarchy. 

And such a liberal approach is adopted on principle as it is realized that: 

1. Ordinarily, a litigant does not stand to benefit by lodging an appeal 
late. 

2. Refusing to condone delay can result in a meritorious matter being 
thrown out at the very threshold and cause of justice being defeated. As 
against this, when delay is condoned, the highest that can happen is that a 
cause would be decided on merits after hearing the parties. 

3. “Every day’s delay must be explained” does not mean that a pedantic 
approach should be made. Why not every hour’s delay, every second’s 
delay? The doctrine must be applied in a rational, common sense and prag¬ 
matic manner. 

4. When substantial justice and technical considerations are pitted against 
each other, the cause of substantial justice deserves to be preferred, for the 


“Any appeal or any application, other than an application under any of 
the provisions of Qrder XXI of the Code of Civil Procedure, 1008, may 
be admitted after the prescribed period if the appellant or ^e applicant 
satisfies the cbprt that he had sufiicient cause for not preferring the 
appeal or making the application within such period.”.. 
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other side cannot claim to have vested right in injustice being dtme broause 
of a non-deliberate delay. 

5. There is no presumption tjiat delay is occasioned deliberately, or on 
account of culpable negligence, or on account of mala fides. A litigant does 
not stand to benefit by resorting to delay. In fact, he runs a serious risk. 

6. It must be grasped that the judiciary is respected not on account of 
its power to legalize injustice on technical grounds but because it is capable 
of removing injustice and is expected to do so. 

Making a justice-oriented approach from this perspective, there was suffi¬ 
cient cause for condoning the delay in the institution of the appeal. The 
fact that it was the “State” which was seeking condonation and not a 
private party was altogether irrelevant. The doctrine of equality before law 
demands that all litigants, including the State as a litigant, are accorded the 
same treatment and the law is administered in an evenhanded manner. 
There is no warrant for according a step-motherly treatment when the “State” 
is the applicant praying for condonation of delay.’. Also see, Union of India 
V Suresh N. Shetty, (1986) 26 Taxman 398 (Karn).”. 

Page 4261: section 250: 

After line 8 from top, add,— 

**Heaiing on an early date.—^Normally, the appeal must be heard on the 
date fixed for hearing. Where a prayer is made for early hearing of the 
appeal by the counsel of the appellant, the appellate authority must be fully 
satisfied that the date of hearing is being pulled back with the instructions 
of the appellant and only then the hearing should be done on the advanced 
date [see, CIT v Jyoti Tube-well Co., (1987) 164 ITR 301, 305 (Pat)].”. 

Page 4261: section 250: 

At the end of the last line of the paragraphs titled '"Right to be heard", 
add ,—“The Gujarat decision in Shrenik Kasturbhai v CWT [(1974) 95 
ITR 326 (Guj)] has been affirmed in CWT v Shrenik Kasturbhai {HUP) 
[(1987) 165 ITR 661 (SC)].”. 

Page 4267: section 250: 

On the subject "Permitting new grounds to be taken", reference may also 
be made to— 

(1) CIT V Oswal Woollen Mills Ltd., (1987) 163 ITR 484 (Punj) [The 
AAC has power to admit an additional ground to give relief to the assessee 
when it is admissible to him on the material already available on the record]. 

(2) Champa Properties Pr. Ltd. v CIT. (1987) 166 ITR 367, 376 (Cal) 
[It is open to the assessee to raise an additional ground of appeal in respect 
of a matter which has an impact on the income to be assessed or the 
amount of tax determined]. 

Pages 4268-4269: section 250: 

On the subject "Making a new claim for the first time' in an appeal be¬ 
fore the first appellate authority", reference may also be made to CIT v 
Oswcd Woollen Mills Ltd., (1987) 163 ITR 484 (Punj). 
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Pages 4271-4272: sectioa 250: 

On the subject Merger of the appealed order into the appellate order'', 
reference may also be made to— 

(1) State of Tamil Nadu v P, Ganesa Udayar, (1987) 63 CTR (Mad) 
217 [holding that theory of merger cannot have application where the order 
of the superior authority is alleged to be merged with the order of a lower 
authority]. 

Page 4276: section 251: 

On the subject "Non-exercise of a power by the ITO may be corrected 
by the AAC/CITiA)", reference may also be made to Indermal Natwarlal 
V CIT, (1987) 166 ITR 494 (MP). 

Page 4285: section 251: 

At the end of line 17 of the paragraphs titled "Assessment when to be 
annulled^", add, —^“But, in CIT v Gyan Prakash Gupta [(1987) 165 ITR 
501 (Raj)], it has been held that where an assessment is made on the 
strength of a return of income filed by the deceased during his life>time 
without issuing notices under section 143(2) to legal representatives of the 
deceased, such assessment is liable to be set aside and not to be annulled. 

Similarly, an assessment completed on the basis of the original return 
ignoring the revised return is not a nullity and such an assessment is liable 
to be set aside and not to be cancelled [CIT v Chitranjali, (1986) 159 
ITR 801 (Cal)]. 

Also, in H. S. Imam v CIT [(1987) 34 Taxman 425 (AP)], it has been 
held that an assessment made under section 144 should not, ordinarily, be 
annulled but only be set aside even where the appellate authority is of the 
view that the ex parte assessment under section 144 was not warranted in 
the facts of the case.”. 

Page 4287: section 251: 

On the subject "Orders of remand held proper", reference jnay also be 
made to Raza Textiles Ltd. v CIT, (1987) 34 Taxman 130 (All). 

Pages 4287-4288: section 251: 

At the end of the paragraph titled "Remand order in an appeal against 
an ex parte assessment—direction to look into books of account", add ,— 
“In such a case, it would not be proper for the appellate authority to 
remand the case with a direction to the assessing authority to modify the 
assessment after accepting the books of account. The hands of the assessing 
authority should not be tied. The remand should be with a freedom for 
the assessing authority to accept or reject the books of account and to 
arrive at an assessment independently [Dy. Commissioner v P. M. George, 
(1987) 163 ITR 345 (Ker)].”. 

Page 4291: sectitm 251: 

Before line 12 from bottom, add ,— 

‘in Dr. (Mrs.) Simla Gulati v AAC [(1987) 165 ITR 296 (MP)], the 
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Income-tax OflScer appended to the assessment order a note to the ^ect 
that it was difiQicult to hold that the income from the nursing home belcmged 
to the assessee. In appeal, the Appellate Assistant Commissioner issued to 
the assessee a show-cause notice asking her why income from the numing 
home should not be included in her income. It was held that the AAC had 
jurisdiction to issue a show-cause notice for enhancement. It could not be 
said that the AAC travelled outside the record with a view to find new 
source of income as the note formed part of the assessment order itself. 

Where the first appellate authority reconsiders the same material which 
was considered by the Income-tax Officer and reaches a different conclu¬ 
sion, it cannot be contended that the appellate authority has created a new 
source [Bishamber Nath Ram Sarup v C/J, (1987) 163 ITR 87 (Del)l. 

Similarly, where a matter, which directly arose in the course of the 
assessment, was not examined by the Income-tax Officer in its proper per¬ 
spective and the first appellate authority remands the case for examining 
the assessment in that aspect of the matter, it cannot be said that the appel¬ 
late authority has, by his order of remand, introduced any new source of 
income not processed by the Income-tax Officer. This is so because the 
appellate authority has power to examine ail matters covered by the assess¬ 
ment order and even to correct the assessment in respect of all such matters 
to the prejudice of the assessee [Indermal Natwarlal v CIT, (1987) 166 
ITR 494 (MP)].”. 

Page 4292: section 251: 

After line 26 from top, add ,— 

**Power to decide question of title.—^The Income-tax Officer has plenary 
power to decide the title to any property for the purpose of assessment in 
accordance with law. The first appellate authority has also power to decide 
the question of title [Champa Properties Pr. Ltd. v CIT, (1987) 166 ITR 
367, 376 (Cal)].”. 

Pages 4294-4295: section 251: 

At the end of the paragraphs titled Appeal against refusal to grant 
registration to a firm", add ,— 

“Where the application for registration in Form No. 11 was found to 
be defective, the Appellate Assistant Commissioner was held justified in 
directing the Income-tax Officer to remove that defect by accepting an appli¬ 
cation for registration in Form No. IIA [Addl. CIT v Punjab Sweet House, 
(1986) 161 ITR 600 (Pat)].”. 

Page 4296: section 251: 

After line 13 of the paragraphs titled ""Appeal against an order of perudty", 
atkl ,— 

“In Bhoomareddy Bros, v CIT [(1987) 163 ITR 854 (Kara)], the power 
of the Appellate Assistant Commissioner to enhance the pmalty levied has 
been upheld.”. 
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Page 4308: sectioa 252: 

Before the text of section 253, add^-^ 

“Standing Order No. 1 of 1980, dated 29th February, 1980, has further 
b^n modified by Order of the Income-tax Appellate Tribunal, dated 19th 
June, 1986 [(1986) 160 ITR (St.) 65], which reads as under:— 

*The appeals under section 269G of the Income-tax Act, 1961, from the 
orders of the Competent Authority, Lucknow, in Uttar Pradesh are filed 
before the Income-tax Appellate Tribunal, Allahabad Benches, Allahabad, 
even in cases where the assessees are residents of the district of Budaun in 
Uttar Pradesh which otherwise fall within the jurisdiction of the Delhi 
Benches. This is causing difficulties to the assessees over there. 

It is hereby ordered that where orders are passed by the aforesaid Com¬ 
petent Authority in cases of assessees who are assessed or assessable to 
income-tax in areas in the District of Budaun in Uttar Pradesh, the appeals 
shall lie to the Delhi Bench. 

My Standing Order No. 1 of 1980 dated 28th (29th?) February, 1980, 
read with corrigenda dated 13th March, 1980, and 25th August, 1982, and 
partially modified by my Amendment Order No. 1 of 1984 dated 4th 
January, 1984, is modified to this extent.’. 

Page 4313: section 253: 

After line 3 from top, odd,— 

“A second appeal is not maintainable against an order of the first appel¬ 
late authority whereby the assessee’s appeal was allowed in its entirety, 
because, in such a case, the assessee cannot be said to be ^aggrieved’ by the 
appellate order of the first appellate authority within the meaning of section 
253 [C/r V Princess Sarla Kumari, (1987) Taxation 87(3)-59, 62 (MP)].’’. 

Page 4316: section 253: 

After line 20 of the paragraph titled Appeal to the Appellate Triburud 
competent against AACs/ClT(Ays order rejecting an appeal on preliminary 
ground', add ,— 

“In ar V Kalipada Ghose [(1987) 167 ITR 173 (Ori)], it has been held 
that an order of the Appellate Assistant Commissioner dismissing an appeal 
for non-compliance with the provisions of section 249(4) about payment of 
admitted tax comes within the ambit of section 250 and is appealable 
before the Appellate Tribunal under section 253.”. 

Page 4316: section 253: 

In line 10 from bottom, after “117 ITR 930, 937-8 (Mad)”, add, ''Guru 
Prasad v CIT: Chhattu Ram v CIT: Chhattu Ram Horil Ram (P.) Ltd. v 
C/r, (1986) 158 ITR 278, 304 (Pat); Ram Chandra Prasad Bhadani v 
CIT, (1987) 167 ITR 313, 318 (Pat)” [holding that if the first appellate 
authority purported to deal with a matter in appeal as if that appellate 
authority had jurisdiction to deal with that appeal though in fact that autho- 
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rity had no jurisdiction to deal with the appeal, the order of that appellate 
authority would become appealable to the Appellate Tribunal]. 

Pages 4325-4326: section 253: 

At the end of the paragraphs titled "'Condonation of deUxf \ add ^— 
“Where in passing.an order appealed against the authority had acted 
without jurisdiction, that fact is enough for the Tribunal to condone the 
delay and entertain the appeal. This is so because the Tribunal should not 
defeat the ends of justice merely because the party failed to resort the 
proper procedure in filing the appeal [Remex Comtructions/Remex Electri¬ 
cals V ITO, (1987) 166 ITR 18, 23 (Bom)].”. 

Page 4326: section 253: 

At the end of line 6 of the paragraph titled “Sufficient cause for condona¬ 
tion of delay", add, —“This Supreme Court decision [AIR 1954 SC 411] 
has been applied in Mohanlal Chedilal v CST [(1986) 62 STC 264 (AU)]. 

The question whether there exists a sufficient case for condoning the delay 
or not is, ordinarily, a question of fact [CIT v Shri Jagdish Chand, (1987) 
Taxation 86(3)-15 (Punj)].”. 

Pages 4345-4347: section 254: 

On the subject “Subject-matter of a Tribunal appeal”, reference may also 
be made to— 

(1) Popular Kuries Ltd. v CIT. (1986) 159 ITR 519 (Karn) [Tribunal 
was held justified in‘allowing the appeal on a point not set forth in the 
memorandum of appeal]. 

(2) CIT V Princess Sarla Kumari, (1987) Taxation 87(3)-59 (MP) 
[Tribunal was held not justified in freshly enquiring a matter which did not 
arise out of the order of the first appellate authority]. 

Pages 4347-4348: section .254: 

At the end of the paragraph titled “Tribunal cannot give more relief than 
that asked for by the appellant”, add ,— 

“In CIT V Princess Sarla Kumari [(1987) Taxation 87(3)-59 (MP)], 
the Tribunal was held not correct in law in directing that the taxes already 
paid should be refunded to the assessee in the absence of any claim by the 
assessee or order on the point by the lower authorities.’’. 

Pages 4353-4356: section 254: 

On the subject “Power to allow the appellant to take a new ground'’, 
reference may also be ipade to— 

(1) B. M. Marappa v lAC, (1986) 160 ITR 642 (Karn) [An additional 
ground relating to procedural matters cannot be raised for the first time 
before the Tribunal]. 

(2) Okayati Tea Co\ Ltd. v ITO. (1986) 160 TTR 487 (Cal) [Tribunal 
was held within his juri^iction in not entertaining certain contentions whidi 
were not mooted earlier]. 
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(3) CIT V Pratapsingh, (1987) 164 ITR 431 (Raj) [Tribunal was held 
not justified in refusing to entertain the plea of the department that the 
income from the lease rent of the cinema building was assessable under the 
head ‘Income from other sources’ instead under the head ‘Income from 
house property’]. 

(4) CIT V Maryam Mirza, (1987) 165 ITR 339 (Karn) [Tribunal was 
held justified in refusing to entertain alternative ground that the amount in 
question should be held assessable to tax as capital gains on transfer of 
leasehold rights]. Also see, CIT v Vardhini & Co., (1987) 165 ITR 342 
(Karn). 

(5) CIT V Bengal Jute Mills Co. Ltd., (1987) 165 ITR 631 (Cal) 
[Tribunal was held competent to consider a question regarding accrual of 
interest raised for the first time before it as the facts regarding interest were 
recorded in the balance sheet which formed part of the record of the case]. 

(6) CIT V Bengal Jute Mill Co. Ltd., (1987) 165 ITR 646 (Cal) [Tri¬ 
bunal was held justified in entertaining a ground which was not urged 
before the Income-tax Officer and the Appellate Assistant Commissioner as 
the evidence and material to such ground were already on record]. Also 
see, CED v R. Brahadeeswaran, (1987) 163 ITR 680 (Mad). 

(7) CIT V Srimal Rikabchand & Co., (1987) 166 ITR 193 (Karn) 
[The exercise of discretion by the Tribunal under rule 11 of the Tribunal 
Rules, 1963, to allow or not to allow a ground not set forth in the memo¬ 
randum of appeal to be raised would not, generally, be a question of law]. 
But in Lai Chand Des Raj Singh Hukatn Chand v CIT [(1987) 163 ITR 
360 (Punj)], the question whether the Tribunal while deciding an appeal 
under section 254(1) had jurisdiction to permit the revenue to make out 
a new case to the effect that D was not a genuine partner, has been held 
to be a question of law. Also see, CIT v Mohan Meakin Breweries Ltd., 
(1987) 63 CTR (Del) 380. 

(8) CIT V Balchand Malviya, (1987) 59 CTR (MP) 147 [Additional 
ground was held not to be entertained as the point in that regard was 
covered by a decision of the High Court], 

(9) Deep Chand Kothari v CIT, (1987) Taxation 87(3)-123 (Raj) 
[Tribunal was held legally not right in not allowing the objections as to 
the jurisdiction of the Income-tax Officer to initiate reassessment proceedings 
under section 147]. 

Pages 43S7-435S: section 254: 

On the subject Whether a new claim can be raised before the TribunaVl'\ 
reference may also be made to CIT v Ganga Engineering Works, (1987) 165 
ITR 795 (MP) [holding that a new claim can be raised before, and allow¬ 
ed by, the Tribunal if there were materials on record to justify such claim]. 

Pages 4364-4365: section 154: 

At the end of the paragraphs titled “Production of evidence before the 
Tribunal—rule 29”, add ,— 
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“In Dy. CST V M. P. Chdlappan [(1987) Tax LR 2188 (Ker)], the 
Tribunal passed an order after accepting a fresh evidence without giving 
opportunity to the other party and without recording reasons for admitting 
the fresh evidence. It was held that the Tribunal acted illegally and wiWiout 
jurisdiction in accepting the fresh evidence and, therefore, the Tribunal’s 
order was set aside and the matter was remitted to it for de novo consi¬ 
deration. 

The i]uestion whether the Tribunal acted in proper exercise of its juris¬ 
diction under rule 29 in permitting the revenue to tender fresh evidence 
and allowing it to raise a new plea has been held to be a question of law 
[Lai Chand Des Raj Singh Hukam Chand v CIT, (1987) 163 ITR 360 
(Punj)].’’. 

Page 4373: section 254: 

Before line 3 from bottom, add,— 

“Where remand involves investigation into new aspects or other sources 
of allowance, remand should not be resorted to. But where new sources do 
not fall lor consideration, the Tribunal must be held to be fully empowered 
either to remand it or to go into the question itself [CIT v Seraikella Glass 
Works (/>.) Ltd., (1986) 159 ITR 677, 680 (Pat)]. 

A remand cannot be prayed for in the hope of digging out material 
which would throw doubt on the genuineness of the transaction [CIT v 
Harikishan Jethalal Patel, (1987) 168 ITR 472, 480 (Guj)].”. 

Pages 4373-4374: section 254: 

At the end of the paragraphs titled “Remand held not proper'', after 
serial No. 6, add ,— 

“7. Clninnilal Surajmal v CIT, (1986) 160 ITR 141 (Pat). 

8. Raja Vikramaditya Singh v CIT, (1987) Tax LR 888 (MP).“. 

Page 4374: section 254: 

At the end of the paragraphs titled "Remand held proper", after serial 
No. 9, add ,— I 

“10. CIT V Dalmia Dairy Industries Ltd., (1986) 159 ITR 33 (Del). 
11. CIT V Jyoti Tube-well Co., (1987) 164 ITR 301 (Pat).”. 

Page 4375: section 254: 

On the subject "Earlier decision does not operate as res judicata", refer¬ 
ence may also be made to Ambika Prasad Sonar v CIT, (1987) 168 ITR 
444 (All). 

Pages 4375"4376: section 254: 

On the subject "Colling for a report from the lower authorities", refer¬ 
ence may also be made to Thakur V. Hari Prasad y CIT, (4987) 167 ITR 
603 (AP). 
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Page 4377: section 254: 

After line 22 from top, addf— 

**Power of the Tribunal in appeal against a fresh assessment on remand.— 

Where the matter is taken in appeal before the Tribunal against a fresh 
assessment order made in pursuance of a remand by the appellate autho¬ 
rity, the Tribunal has no jurisdiction to consider and decide a particular 
point which has already been decided by such appellate authority in an 
appeal against the original assessment order and has become final as no 
further proceedings were taken against such remand order. This is so be¬ 
cause otherwise the procedure would offend against the rule of finality of 
judicial proceedings [/?. K. Sawhney, Executor of the Estate of Late R. 
B. Nathu Ram v CIT, (1987) 166 ITR 128 (Del); CIT v Swaraj Motors 
(F.) Ltd., (1987) 167 ITR 83 (Ker)]. 

However, where the matter is taken in appeal before the Tribunal against 
a fresh assessment made in pursuance of a remand by the Commissioner 
in exercise of his jurisdiction under section 263, the jurisdiction of the 
Tribunal, in deciding such an appeal, is unfettered and it can give its 
opinion on all the matters arising in regularly constituted appeal before it, 
including the matters on which the Commissioner has already expressed an 
opinion [State of Tamil Nadu v F. Ganesa Udayar, (1987) 63 CTR (Mad) 
217]."’. 

Pages 4377-4378: section 254: 

At the end of the paragraphs titled “Tribunal cannot ignore principles of 
natural justice'", add ,— 

“In Kalra Glue Factory v Sales Tax Tribunal [(1987) 167 ITR 498 
(SC)], the order of the Tribunal was set aside because the same contained 
a finding arrived at relying on a statement which was not tested by cross- 
examination. 

Also see, Dy. CST v M. F. Chellappan, (1987) Tax LR 2188, 2190 
(Ker).”. 

Page 4378: section 254: 

After line 4 from top, add ,— 

“Where the Tribunal, in deciding a matter, refers to a relevant decision 
of the Supreme Court even though such decision was not referred to by 
either party and decides the matter on that basis, it cannot be held that the 
Tribunal has passed its order in disregard of the principles of natural justice 
[Raja Baldeodas Birla Santati Kosh v CIT, (1986) 158 ITR 601, 603 
(Raj)].”. 

Page 4380: section 254: 

After line 13 from top, add ,— 

“The Tribunal must, in deciding an appeal, consider \wth due care all 
the material facts and record its findings on all contentions raised by the 
assessee and the Commissioner in the light of the evidence and the relevant 
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law. The Tribunal was undoubtedly competent to disagree with the view 
of the Appellate Assistant Commissioner; but in proceeding to do so, it 
had to act judicially, Le.,'to consider all the evidences in favour of and 
against the assessee. An order recorded on a review of only a part of the 
evidence and ignoring the remaining evidence could not be regarded as 
conclusively determinative of the question of fact raised before the Tribunal 
[5/> Shadilal Sugar &. General Mills Ltd. v CIT, (1987) 168 ITR 705, 
713 (SC)J. 

The Tribunal is under obligation to give 'its findings so as to clearly 
indicate precisely the questions for its determination, the evidence for and 
against in regard to each one of the questions and the findings arrived at 
[Tribhovandas Vithaldas v CIT, (1986) 159 ITR 236, 242 (Guj)]. 

Appraisal of evidence possible.—When an explanation is offered by the 
assessee regarding cash credits appearing in his books, if the evidence is 
shut out and the witnesses produced are not permitted to explain the credit, 
it will be open to the Tribunal to appraise the evidence as it is and reach 
its own conclusion which may result in the cash credit being accepted as 
genuine [CIT v Ishwar Dass Sharma, (1986) 158 ITR 168, 169 (Del)].”. 

Pages 4380-4381: section 254: 

At the end of the paragraphs titled ^"Tribunal’s duty to decide all the 
issues”, add ,— 

“Where an appeal is decided by the Tribunal without disposing of certain 
grounds raised in the memorandum of appeal, the matter is liable to be 
sent back to the Tribunal with a direction that it will redecide the case after 
disposing of the non-disposed of grounds [CST v Vishwa Engineering Co., 
(1986) Tax LR 2314 (All)]. 

Tribunal bound to dispose the appeal on merits.—Where a competent 
appeal has been filed in time, the Tribunal is bound to examine it on merits 
and decide it one way or the other. Even if the Tribunal feels that the 
appeal should be decided only after the disposal of a reference pending 
before the High Court, then it should have postponed the hearing of the 
appeal and taken it up for hearing after a decision is rendered in that refer¬ 
ence [CIT V M. Parthasarathy, (1987) 163 ITR 655, 657 (Karn)]. In the 
facts of CIT V Kalinga Airlines (P.) Ltd. [(1987) 168 ITR 238 (Ori)], 
the Tribunal was directed to rehear the second appeal aft^r disposal of 
reference in an allied case by the 1 igh Court. Also see, CIT v B. P. Mines 
(P.) Ltd., (1987) 168 ITR 246 (Ori). 

However, when once the Tribunal has found that the appeal filed before 
it is incompetent, it should refrain from dealing with the merits of the appeal 
[lAC V K. B. Nagarala, (1986) 162 ITR 170 (Karn)].”. 

Pages 4382-4383: section 254: 

At the end of the paragraphs titled "Power to set aside its ex parte order 
and rehear the appeal, add ,— 
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“Rule 24 of the Income-tax (Appellate Tribunal) Rules, 1963, as sub¬ 
stituted with effect from 1st August, 1987, gives specific power to the 
Tfibunal to set aside an ex parte appellate order passed on non-appearance 
of the appellant. 

But rule 25 of those Rules, as substituted with effect from 1st August, 
1987, does not specifically empower the Tribunal to set aside an ex parte 
appellate order passed on non-appearance of the respondent.’’. 

Images 4384*43851 SMtion 254: 

On the subject ^'Power to rectify its orders”, reference may also be 
made to—^ 

(1) C/r V Shakuntala Rajeshwar, (1986) 160 ITR 840 (Del) [Where 
the Tribunal’s appellate order is founded on a mistaken assumption, the 
Triburi,.! is justified in invoking its power under section 254(2) so as to 
undo such erroneous assumption]. 

(2) Bishwanath Prasad dc Sons v C/T, (1987) 163 ITR 715 (All) 
[Whether the Tribunal was justified in dismissing a rectification application 
on the ground that virtually it was a review application is a question of law]. 

(3) ITO V tTAT, (1987) 31 Taxman 330 (Raj) [Under the garb of 
rectification under section 254(2), the Tribunal cannot exercise the power 
of review and recall the order whole hog]. Also see. Union of India v 
ITAT, (1987) 31 Taxman 385 (Raj). 

Pages 4385-4386: section 254: 

On the subject ^Tribunal’s power to review its own decisions”, reference 
may also be made to— 

(1) CIT V Dr. (Mrs.) Krishna Rana, (1987) 167 ITR 652 (Pat); ITO v 
ITAT, (1987) 31 Taxman 330 (Raj); Union of India v ITAT, (1987) 31 
Taxman 385 (Raj) [As the Tribunal is not a court, it has no power to re¬ 
view its own orders]. 

Page 4388: section 254: 

After line 14 of the paragraphs titled “Power to invoke and revoke pro¬ 
viso to section 145(1)”, add ,— 

“In the facts of Dinanath Dubey v CIT [(1986) 160 ITR 1 (MP)], 
the Tribunal was held justified in rejecting the assessee’s claim of loss and 
in applying rates estimated in earlier years. 

In the facts of CIT v Thakumral Bajranglal [(1987) Taxation 86(3)-285 
(Raj)], the Tribunal was held not justified in holding that the proviso to 
section 145(1) was resorted to in that case and it should have decided the 
matter on the basis of section 145(2).”. 

Pi^ 4389: section 254: 

After line 21 of the paragraph titled “No power of enhancement”, add ,— 
“The view taken by the Rajasthan High Court, in CIT v Pratapsingh 
[(1987) 164 ITR 431, 435 (Raj)], that the Appellate Tribunal can pass 

cap: it v-7—49 
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any order which it thinks fit which includes the power of enhancement of 
tax, it is submitted, requires reconsideration.*’. 

Pages 4391-4392: section 254: 

At the end of the paragraphs titled “Altering the status", add ,— 

“Where a return has been filed in the status of a HUF and the assess¬ 
ment has been made in the status of an individual and the material on 
record shows that the assessee is a HUF, the Appellate Tribunal has ample 
power to set aside the assessment as individual aUd direct assessment in 
the status of a HUF. In such a case, the Tribunal would not be justified in 
merely cancelling the assessment as an individual [Cf. CGT v Maharaja 
Kumar Kamal Singh, (1986) 162 ITR 352 (Pat)].’’. 

Page 4394: section 254: 

At the end of the paragraphs titled “Appeal against section-16'i-order", 
add,— 

“Where the Commissioner, in exercise of his revisional powers under 
section 263, directed the Income-tax Officer not to grant a particular relief, 
in an appeal against such revisional order, the Tribunal is empowered to 
modify the revisional order and direct the Income-tax Officer to verify the 
facts in that regard and finalise the assessment on that basis [Indian Textiles 
\v CIT, (1986) 157 ITR 112 (Mad)]. 

Where the Commissioner’s revisional order is set aside by the Tribunal, 
the Income-tax Officer is not competent to make a fresh assessment in 
pursuance to the direction given in the revisional order of the Commissioner, 
till the Tribunal’s appellate order is set aside [Govindram Seksaria Charity 
Trust V ITO, (1987) 168 ITR 387 (MP)].’’. 

Pages 4395-4396: section 254: 

At the end of the paragraphs titled “Tribunal’s powers in appeals against 
imposition of penalty", add ,— 

“At the same time, the Tribunal is also empowered to call for a re¬ 
port from the Inspecting Assistant Commissioner after giving an oppor¬ 
tunity of being heard to the assessee as well as the revenue to adduce such 
evidence as it deems necessary and then the Tribunal can decide the matter 
of penalty [Thakur V. Hari Prasad v CIT, (1987) 167 ITR 603 (AP)].’’. 

Page 4399: scctira 254: 

Before line 3 (excluding the footnote) from bottom, add ,— 

“Rule 24 of the Income-tax (Appellate Tribunal) Rules, 1963, as it 
stood prior to its substitution with effect from 1st August, 1987, empowered 
the Tribunal to dismiss an appeal for the appellant’s default and also to 
restore such an appeal for rehearing on showing sufficient cause in that 
regard. That rule 24 made no provision for restoration of an appeal dis¬ 
missed on merits, although on default of the appellant [CIT v Dr. (Mrs.) 
Krishna Rana, (1987) 167 ITR 652, 656 (Pat)]. It may be noted that 
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rule 24, as substituted with effect from 1st August, 1987, empowers the 
Tribunal to restore an appeal which has been decided on merits. 

It is also noteworthy that under the so-substituted rule 24, there is no 
provision for dismissal of an appeal for appellant’s default. That rule 24, 
with effect from 1st August, 1987, empowers the Tribunal to dispose of 
the appeal on merits after hearing the respondent where the appellant does 
not appear either in person or through an authorised representative.”. 

Page 4399: section 254: 

At the end of the footnote marked f, add, —“Also see, Asian Paints 
(India) Ltd. v State of M. P., (1986) 62 STC 260 (MP).”. 

Pages 4404-4405: section 254: 

On the subject ^'Question of vires cannot be decided by AAC/CIT(A) 
or the Tribunar, reference may also be made to Mysore Breweries Ltd. v 
CIT, (1987) 166 ITR 723 (Karn). 

Pages 4405-4406: section 254: 

On the subject '^Finality of TribunaVs orders", reference may also be 
made to R. K. Sawhney, Executor to the Estate of Late R. B. Nathu Ram v 
CIT, (1987) 166 ITR 128, 132 (Del). 

Pages 4406-4407: section 254: 

On the subject "Binding nature of orders of Tribunal", reference may also 
be made to Govindram Seksaria Charity Trust v ITO, (1987) 168 ITR 
387 (MP). 

Page 4415: section 256: 

At the end of line 4 from top, add, — “Also, no reference was held to lie 
against an order passed by the Tribunal for rehearing of the appeal on a 
miscellaneous petition because such an order does not come within the 
periphery of section 254 [CIT \ Dr. (Mrs.) Krishna Rana, (1987) 167 
ITR 652, 657 (Pat)]. Also see, CWT v Smt. Ilia Dalmia, (1987) 168 ITR 
306 (Del).”. 

Page 4416: section 256: 

After line 19 from top, add ,— 

"References against orders under section 33(4) of the 1922 Act.—^The 
provisions of section 256(1) of the 1961 Act and those of section 66(1) 
of the 1922 Act are in pari materia. An application for reference under sec¬ 
tion 256(1) of the 1961 Act against an order passed by the Tribunal under 
section 33(4) of the 1922 Act is to be treated as one filed under the 1922 
Act provisions. This is so because the Tribunal does not lose its jurisdic¬ 
tion by wrong quotation of a provision of law [CIT v IT AT, (1987) 166 
ITR 694 (Punj)].”. 
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Page 4417: section 256: 

After line 5 from top, add ,— 

“A question of fact does not become a question of law only because it 
is elaborately examined [C/T v fV. L. Kohli & Co., (1987) 165 ITR 492, 
495 (Del)].”. 

Pages 4417-4418: section 256: 

On the question of benami [serial No. (5)], reference may also be made 
to Saraf Bros, v CIT, (1987) 166 ITR 414 (Raj). 

Page 4419: section 256: 

On die subject about genuineness of a firm [serial No. (15)], reference 
may also be made to CIT v Mithalul Ashok Kumar, (1986) 159 ITR 209 
(MP) (question of fact); CIT v Sham Lai Kewal Krishan, (1986) 159 
ITR 330 (Punj) (question of fact); CIT v Brij Bhushan Lai Suresh Kumar,^ 
(1986) 159 ITR 825 (Punj) (question of law); Mahadeo Biscuits attd' 
Confectionery Works v CIT, (1987) 166 ITR 411 (MP) (question of 
taci); CIT \ Mahendra Kumar Sethiya,.{\9%l) 166 ITR 475 (MP) (ques¬ 
tion of fact). 

Page 4420: section 256: 

On the subject about discharge of onus [serial No. (23)], reference may 
also be made to CIT v Orissa Corporation P. Ltd., (1986) 159 ITR 78 
(SC); CIT V Lohaty Bros. (P.) Ltd., (1987) 164 ITR 730 (Cal). 

Page 4433: section 256: 

After serial No. (179), giving instances of question of fact, add ,— 
“(180) Proportion of a particular expenditure eligible for weighted deduc¬ 
tion is a question of fact [CIT v Ravnaq International Ltd., 
(1986) 158 ITR 701 (Del)]. 

(181) Determination of quantum of expenditure is a question of fact 
[CIT V Golecha Firms (P.) Ltd., (1987) 164 ITR 753 (Raj)]. 

(182) Whether the Tribunal has exercised its discretion properly to 
allow or not to allow raising of a new ground [CIT v Srimal 
Rikabchand & Co., (1987) 166 ITR 193 (Kam)]. 

(183) Whether a business was in fact earned on is a question of fact 
[CIT V Dadha Co., (1987) 166 ITR 656 (Ker)]. 

(184) Finding that the statement of the person concerned was intrin¬ 
sically not worthy of credence is one of fact [Pratap Narain 
Jaiswal v CIT, (1987) Taxation 84(3)-235 (All)]. 

(185) Whether the Tribunal was justified in not condoning the delay 
in filing the appeal is, ordinarily, a question of fact [CIT v Jagdish 
Chand, (1987) 64 CTR (Punj) 180].”. 
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Page 4433: section 256: 

After serial No. 18, listing ^e cases where it was held that no question 
of law arose out of the Tribunal’s order add ,— 

“19. CIT V Dalmia Dairy Industries, (1986) 159 ITR 33 (Del). 

20. CIT v Golecha Firms (P.) Ltd., (1987) 164 ITR 753 (Raj). 

21. CIT V 5. K. Uiagammal Achi, (1987) 166 ITR 210 (Mad).’’. 

Page 4435: section 256: 

After line 16 from top, add ,— 

“Si^arly, where the Tribunal had not considered and appreciated the 
material gathered by the department subsequent to the decision by the 
Supreme Court on the point involved, a question of law arises [CIT v Biju 
Patnaik, (1986) 160 ITR 674 (SC)]. 

But, a question of fact does not become a question of law merely be¬ 
cause there has been an elaborate examination of the material [CIT v W. L. 
Kohli & Co., (1987) 165 ITR 492, 495 (Del)].’’. 

Page 4441: section 256: 

On the subject about business income or other source income (serial 
Xo. (69)], reference may also be made to CIT v Gambhir Mai Pandya, 
(1986) 160 ITR 903 (Raj). 

Page 4443: section 256: 

After serial No. (99), giving the instances of question of law, add ,— 

“(100) Question about admission of additional evidence [Lai Chand Des 
Raj Singh Hukam Chand v CIT, (1987) 163 ITR 360 (Punj)]. 

(101) Question about allowability of a particular expenditure in one of 
more years [Jhalani Construction (P.) Ltd. v CIT, (1987) 61 
CTR (Del) 224]. 

Aho sec, Bombay Motors V CIT, (1987) 165 ITR 523 (Raj); Pa/a 
Baldeodas Birla Santati Kosh v CIT, (1987) 164 ITR 551 (Raj); Hansa- 
laya Properties v CIT, (1987) 64 CTR (Del) 103.’’. 

Page 4445: section 256: 

Lines 5-6 of serial No. (3): The decision in H. Hoick Larsen v CIT 
[(1972) 85 ITR 285 (Bom)] has been aflarmed in CIT v H. Hoick Larsen 
[(1986) 160 ITR 67 (SC)]. 

Page 4450: section 256: 

At the end of footnote No. 1, add, — “Also see, CIT v Smt. Minal 
Rameshchandra, (1987) 167 ITR 507 (Guj) [holding that a question 
raised before, but not considered by, the Tribunal arises out of the order 
of the Tribunal].’’. 
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Pages 4450-4451: section 2^6: 

At the end of footnote No. 3, add, — “Also see, Vineet Talkies v CIT, 
(1986) 160 ITR 468 (MP); CIT v Colecha Firms (P.) Ltd., (1987) 164 
ITR 753 (Raj); CIT v Laxmi Dyeing & Finishing Factory, (1987) 164 
ITR 789 (Punj); CIT v Jai Ram Prasad, (1987) 165 ITR 443 (Pat); 
CIT V Sardar Kehar Singh, (1987) 167 ITR 556 (Raj); CIT v Dharam 
Singh Babek Singh, (1986) 56 CTR (Del) 205\ CIT \ B.N. Kalani di. 
Sons, (1986) Taxation 81(3)-112 (MP); Combined Transport Co, (P.) 
Ltd. V CIT, (1986) Taxation 81 (3)-406 (MP); CIT v Roopchand Manna- 
lal, (1987) 30 Taxman 610 (MP) [holding that when a question of law 
is neither raised before the Tribunal nor considered by it, it will not be 
a question arising out of its order]/'. 

Page 4454: section 256: 

After line 14 from top, add ,— 

“A question falling outside the purview of the appellate order made by 
the first appellate authority as also of the appellate order passed by the 
Tribunal cannot be said to arise out of the Tribunal's appellate order 
[Durga Doss Aggarwal & Co. v CIT, (1987) 34 Taxman 460, 464 (Punj)]. 
In that case, the question regarding the validity of the notice of demand 
was held not arising from the Tribunal’s appellate order passed in an 
appeal against a penalty order under section 271(l)(c).”. 

Pages 4455-4456: section 256: 

On the subject "Consolidated appellate order—whether single or multiple 
applications necessary?", reference may also be made to Union of India 
V ITAT, (1987) 164 ITR 600 (MP). 

Page 4456: section 256: 

On the subject "Reference application under signature of the authorised 
representative", reference may also be made to CIT v ITAT, (1987) 167 
ITR 250 (Mad). 

Page 4458: section 256: 

After line 18 of the paragraphs titled "Condonation of delay, add ,— 
“In V.P. State Road Transport Corporation v ITAT [(1986) 159 ITR 
642 (All)], the writ petition filed by the assessee was dismissed on the 
ground that alternative remedy by way of reference was available. After 
obtaining a certified copy of the order passed on writ petition, the assessee 
made an application for reference, which was delayed by six days. The 
Tribunal refused to condone the delay. It was held that, in the facts of die 
case, the delay, which was due to the time spent in obtaining certified copy 
d the High Court's order on writ petition, was to be condoned. The Tri¬ 
bunal’s order was quashed and it whs directed to treat the reference applica¬ 
tion as having been filed vdthin time.”. 
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Pages 4461«4464: section 256: 

On the subject **The opptmte party cannot raise a new question unless 
he himself had made an application", reference may also be made to— 

(1) CIT V Braitkwcute <£ Co., (1986) 159 ITR 772 (Bom). 

(2) CIT V M.N. Nadkami, (1986) 161 ITR 544 (Bom). 

(3) CIT V Indian Standard Metal Co. Ltd., (1987) 163 ITR 763 
(Bom). 

(4) CED V PanndUd Sethi, (1987) 164 ITR 698 (Cal). 

(5) CIT V P. Muncherji & Co., (1987) 167 ITR 671 (Bom). 

(6) U.P. Forest Corporation v CIT, (1987) 167 ITR 827 (All). 

(7) CIT V E. H. Katnawala & Co., (1987) 63 CTR (Bom) 245. 

(8) CIT V Aditya Mills, (1987) 168 ITR 43 (Raj). 

Pages 4465-4467: section 256: 

On the subject "Triburuil’s duty to refer", reference may also be made 
tO'"' " 

(1) CIT V Gulab Das, (1986) 159 ITR 24 (Raj); CIT v Ramakrishnan, 
(1986) 160 ITR 625 (Mad); CIT v Sundaram Industries Ltd., (1987) 166 
ITR 35 (Mad); Mysore Breweries Ltd. v CIT, (1987) 166 ITR 723 
(Kam); I/. P. Forest Corporation v CIT, (1987) 167 ITR 827 (All); CIT 
V Babcock & Wilcox of India Ltd., (1986) 29 Taxman 431 (Cd); CIT v 
Alim Beg Salim Bhai, (1986) Taxation 83(3)-75 (MP); CWT v /. C. 
Bludla, (1986) 51 CTR (Del) 286; CIT v 3.K. Synthetics Ltd., (1986) 
24 Taxman 597 (All) [academic question need not be r^erred]. 

(2) Madan Mohan v CIT, (1986) 160 ITR 450 (Punj); Smt. Renu 
Khanna, (1986) 160 ITR 855 (Del); CIT v Oswal Woollen Mills Ltd., 
(1987) .163 ITR 484 (Punj); R.K. Sawhney, Executor of the Estate of 
Late R. B. Nathu Ram v CIT, (1987) 166 ITR 128 (Del) [question, 
answer self-evident, need not be referred]. 

(3) State Bank of Travancore v CIT, (1986) 160 ITR 872 (Ker) [an 
ai^able and debatable question of law need be referred]. 

(4) CWT V S.K. Doss, (1986) 161 ITR 292 (Del) [question decided 
in favour of the assessee in the absence of any material available with the 
department, no useful purpose will be served in calling the Tribunal to 
refer the question]. 

(5) CIT V Onkar Nath Gupta, (1987) 163 ITR 514 (Punj); CIT v 
Marti Devi Pradeep Kumar, (1987) 163 ITR 803 (All); CIT v Balmore 
Estates Pr. Ltd., (1987) 164 ITR 687 (Mad); CWT v Jambukumarsingk 
Kasliwal, (1987) 166 ITR 623 (MP); CIT v K. S. R. T. C. Pension A 
Gratuity Fund Trust, (1987) 167 ITR 383 (Ker); CIT v Sagar Auto- 
motives Pr. Ltd., (1987) Tax LR 1113 (MP); CIT v Gun Nidhi Dalmia, 
(1987) 64 CTR (Del) 133; CIT v Bhopal Co-operative CeiUral Bank 
Ltd., (1987) Taxation 84(3)-163 (MP) [question need not be asked 
to be referred, if the point of law already settled by the same High Court]. 

(6) Smt. Mahfu Rani Seth v CIT, (1987) 163 ITR 818 (All) (question 
consequential to &e one already referred was directed to be referred]. Also 
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'see. Raja Baldeodas Birla Santati Kosh v CIT, (1987) 164 ITR 551 
(Raj); CIT v Shri Ram Smriti Nidhi, (1987) 61 CTR (Del) 229, 

(7) CIT V Oswal Woollen Mills Ltd., (1987) 163 ITR 851 (Punj) 
[refusal is not proper on the ground that the point of law covered by a 
decision of a High Court against which special leave petition was dismissed 
by the Supreme Court. This is so because the dismissal of the special leave 
petition does not clothe the order of dismissal with the autibority of the 
decision of the Supreme Court: CED v Pratap Singhji Ramsinghji, (1987) 
167 ITR 210 (SC)J. 

(8) Subeer Singh Tamra v CIT, (1987) 165 ITR 95 (Raj) [when 
once the matter has been remanded by the Tribunal to the Commissioner, 
the validity of the proceedings under section 263 can be questioned before 
him and as tlie entire matter has been thrown open, the question of suffi¬ 
ciency of service or otherwise is of no importance!. Also see, CIT v Naresh 
Chandra Bhargava, (1987) 167 ITR 288 (Afl). 

(9) CIT vBhagat Bros., (1987) 165 ITR 660 (Punj); CIT v Hindustan 
Wire Products Ltd., (1987) 166 ITR 758 (Punj) [question of law cannot 
be refused to be referred on the ground that the matter stood concluded 
by a decision of the Special Bench of the Tribunal]. 

(10) R.K, Sawhney, Executor of the Estate of Late R.B. Nathu Ram 
V CIT, (1987) 166 ITR 128 (Del); CWT v M.N. Soi & Sons, (1986) 51 
CTR (Del) 227, 228; CIT v Sri Virendra Kumar Gupta, (1987) 34 Tax- 
man 160 (AU); CIT v Anasuya Devi, (1987) 168 ITR 587 (AP) [ques¬ 
tion, answer thereto concluded by the Supreme Court decision, need not 
be referred]. 

(11) Durga Boss Aggarwal & Co. v CIT, (1987) 34 Taxman 460, 464 
(Punj);C/rv OmPraikfljh, (1987) 64 CTR (Punj) 147 [question, not 
arising out of the appellate order of the Tribunal, need not be referred]. 

Page 4469: section 256: 

At the end of the page, add ,— 

“Writ.—^An order of the Tribunal under section 256(1) refusing refer¬ 
ence application is a qua»-judicial order. If the Tribunal had made a 
grievous mistake in respect of any such order, a writ, petition against such 
an order is maintainable [CIT v ITAT, (1987) 167 ITR 250 (Mad)]. 

But, the mere apprehension of the petitioner that an application for 
xderence under section 256(1) against the order of the Tribunal, which held 
that the petitioner was not liable to be assessed to income-tax, might be 
filed by the Income-tax Department and it would not be open to the assessee 
to raise die points which could be taken in a writ petition in rdterence 
proceedings, would not warrant the entertainment of a wri^ petidon hy the 
assessee, because, at that point of time, there is no surviving cause of 
action. However; in case an application for reference was filed by the 
Income-tax Department against the order of the Tribunal and entertained 
by the High Court, it would be open to the petitimier to file a writ petition 
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at that stage [Uttar Pradedi Forest Corporation v IT AT, (1987) 165 ITR 
797, 798 (AU)]. 

In Mrs, Kanta P. Mehta v Union of India [(1987) 65 CTR (Mad) 276], 
a writ petition diallenging the orders of the Income-tax authorities and the 
Tribpial was held wholly misconceived and not maintainable in view of 
the findings of the Tribunal which, in a sense, were confirmed by the High 
Court by declining to entertain an application for reference under sec¬ 
tion 256(2).”. 

Page 4470: section 256: 

In line 15 of the paragraphs titled "Application under section 256(2)”, 
after “73 ITR 179 (Punj)”, add ,— “ ; Prem Narain Khuranna v CIT, 
(1986) 162 ITR 297 (All)” [holding that where a reference application 
under section 256(1) is rejected on the ground that it is barred by limi¬ 
tation, no application lies under section 256(2) to the High Court]. 

Page 4472: section 256: 

On the subject "Jurisdiction under section 256(2)”, reference may also 
be made to CIT v Golecha Firms (P.) Ltd., (1987) 164 ITR 753 (Raj). 

Page 4473: section 256: 

After line 26 from top, add ,— 

“In Dr. Shiv Om Varshney v ITO [(1987) Taxation 84(3)-282 (All)], 
in the application for reference under section 256(2), the applicant has 
not formulated any questions of law nor has made any prayer that the 
Tribunal may be directed to draw up the statement of the case and state 
any questions of law to the High Court for its opinion. On the other hand, 
the prayer contained was for quashing of the order of the Tribunal and 
for passing strictures against the Income-tax Officer and other concerned 
authorities. It was held that the relief prayed for in the application could 
not be granted by the Hi^ Court in exercise of its power under section 
256(2). Therefore, the application was liable to be dismissed. Also see, 
CWT V Lt. Col. Bhawani Singh, (1987) 60 CTR (Del) 163.”. 

Page 4475: section 256: 

After line 5 of the paragraph titled "Period of limitation for applying to 
the High Court’, add ,— 

“There is nothing in the context of section 256(2) to warrant the con¬ 
clusion that the word ‘month’ used in it refers to a period of thirty days. 
The reference to six months in section 256(2) is to six calendar months 
and not one hundred and eighty days [CIT v Munnalal Skrikishan, (1987) 
167 ITR 415, 416 (All)].”. 

Page 4475: section 256: 

' At the end of the paragraphs titled "Period of limitation for applying to 
.the High Court’, add,— 
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“Where an unsigned application for reference filed in time was returned 
as defective one and a signed application was filed after the expiiy of the 
period of limitation, such an application was held barred by limitation 
[C/r V Oa Village Industries Pr. Ltd., (1987) 165 ITO 88 (Dd)].”. 

Pages 4476-4477: section 256: 

On the subject '‘Section 256(2) application possible only if the question 
was included in a section 256(1) application", reference may also be made 
to CIT V Golecha Firms (P.) Ltd., (1987) 164 ITR 753 (Raj). 

Page 4479: section 256: 

At the end of the last line of the paragraphs titled “High Court Rulef*, 
add ,— “However, in Dr. Shiv Om Varshney v ITO ((1987) Taxation 
84(3)-282 (All)], the irregularity in presenting the reference application 
through post was condoned as the petitioner himself appeared in person 
and stated that he was not aware of the procedure of the High Court in 
that regard.”. 

Page 4481: section 256: 

Lines 8 and 7 from bottom: The decision in CIT v Patnaik & Co. Pr. 
Ltd. [(1979) 117 ITR 388 fOri)] has been reversed, on facts, in Patnaik 
& Co. Lttf. V CIT [(1986) 161 ITR 365 (SC)]. 

Pages 4481-4483: section 256: 

On the subject “Material facts to be clearly stated", reference may also 
be made to CIT v Tata Engineering Locomotive Co. Ltd., (1987) 163 ITR 
327 (Bom). 

Page 4487: section 257: 

Before the paragraph titled “Supreme Court Rules", add,—^ 

“In National Soap Mills v CIT [SLP (CivU) No. 7809 of 1983: (1985) 
155 ITR (St.) 66 (SC)], theii Lordships of the Supreme Court has dis¬ 
posed, by an order dated 26-8-1985, of a special leave petition by the 
assessee against an order dated 11-1-1983 of the Delhi High Court in ITC 
No. 39 of 1982 declining to call for a statement of case on the question 
whether the assessment of a partner of a finn precluded die Income-tax 
OfiScer from going into the question of the genuineness of the firm and 
refusing registration, by. calling for a direct reference of the question to 
the Supreme Court under section 257.”. 

Page 4491: aection 258: 

After serial No. 10, listing the cases where the Court directed the Tribumd 
to make a supplementary statement of the case, add ,— 

“11. Da^rath Prasad Dubey v CIT, (1986) 159 ITR 149 (hfi>). 

12. CIT v Purshottam lorabhai & Co., (1986) 160 ITR 153 (MP). 
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13. CIT V Tata Er^neering Locomotive Co. Ltd., (1987) 163 ITR 
327 (Bom). 

14. Raja Baldeodas Birta Santati Kosh v CIT, (1987) 164 ITR 
551, 558, 561 (Raj).’*. 

Pages 4495-4498: section 258: 

On the subject "Absence of proper finding—two courses open", reference 
may also be made to Tribhovimdas Vithaldas v CIT, (1986) 159 ITR 236 
(Guj); Bachittar Singh v CIT, (1984) 39 CTR (Punj) 312. 

Page 4505: section 260: 

In line 7 of the paragraph "No power to withdraw", after “141 ITR 593 
(MP)”, add ,— “ ; Gwalior Rayon Silk Mfg. iWvg.) Co. Ltd. V CIT, 
(1987) Taxation 86(3)-193 (MP)” [holding that if the parties do not 
want to pursue a reference after it has been made by the Tribunal, the 
Court can decline to answer the questions referred]. 

Page 4508: section 260: 

After line 10 from top, add ,— 

“In CIT V S.M. Mehta [(1987) 63 CTR (Bom) 133], the High Court 
declined to answer the question referred at the instance of the Commis¬ 
sioner because, inspite of adjournment granted., the revenue did not pro¬ 
duce requisite number of the printed copies of the statement of the case 
which the Commissioner of Income-tax undertook to produce. 

In CED V Mrs. Kamla Kapur [(1987) 63 CTR (Bom) 342], the High 
Court returned the reference with the question unanswered for lack of 
service.”. 

Pages 4508-4512: section 260: 

On the subject "Arguments to be confined to questions referred’, refer¬ 
ence may also be made to— 

(1) Baijnath Brijmohan & Sons P. Ltd. v CIT, (1986) 161 ITR 234, 
237 (Bom) {The assessee was held not entitled to raise a controversy 
which was not permitted by the question referred]. 

(2) CWT V Shivaram Singh, (1987) 163 ITR 773, 798 (Pat) [A point 
not agitated before the Tribunal was not allowed to be agitated by the High 
Court]. 

(3) Cement Distributors Ltd. v CIT, (1986) 24 Taxman 777, 779 (Del) 
[Tlie question referred was held wide enough to cover the entire contro¬ 
versy]. 

Pages 4512-4513: section 260: 

On the subject "Question sought to be, but mt, referral by the Tribunal 
cannot be argued unless section 256(2) was resorted to", reference may 
jalso be made to Mahajan Bros, v CST, (1987) Tax LR 2142 (MP). 
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Pages 4518-4515: section 260: 

On the subject ‘Wo power to raise or answer new question^*, reference 
may also be made to— 

(1) Moti Trust v CIT, (1987) 165 ITR 367 (Raj) [A question not 
raised before the Tribunal cannot be considered by the High Court]. 

(2) S. Rajendra Singh v CIT, (1987) 165 ITR 712 (MP) (The High 
Court has no jurisdiction to consider a new question of law which has not 
been referred particularly when the Tribunal declined to refer that ques¬ 
tion and the assessee, having a right to apply under section 256(2) for an 
order directing reference, failed to do so]. Also see, R.B. Shreeram Durga- 
prasad and Fatechand Narsinghdas {Export Firm) v CIT, (1987) 168 ITR 
619 (Bom). 

Pages 4516-4517: section 260: 

On die subject “The vires of a legal provision cannot be challenged in 
a reference", reference may al^o be made to Mysore Breweries Ltd. v CIT, 
(1987) 166 ITR 723 (Karn). 

Pages 4518-4519: section 260: 

On the subject “Agreed statement", reference may also be made, to 
D.L.F. United Ltd. v CIT, (1986) 161 ITR 709, 713 (Del). 

Pages 4519-4520: section 260: 

At the end of the paragraphs titled “Finality of Tribunal’s facts in consi¬ 
dering questions of law and of fact", add ,— 

“When a conclusion had been reached on an appreciation of a number 
of facts established by the evidence, whether that was sound or not must 
be determined, not by considering the weight to be attached to each single 
fact in isolation, but by assessing the cumulative effect of all the facts in 
their setting as a whole. Where an ultimate finding on an issue was an in¬ 
ference to be drawn from the facts found, on the application of any prin¬ 
ciples of law, there would be a mixed question of law and fact, and the 
inference from the facts found was in such a case, a question of law. But 
where the final determination of the issue equally with the finding or ascer¬ 
tainment of the basic facts did not involve the application of any principle 
of law, an inference from the facts could not be regarded as one of law. 
The proposition that an inference from facts was one of law was, therefore, 
correct in its application to mixed questions of law and fact, but not to pure 
questions of fact. In the case of pure questions of fact, an inference from 
the facts was as much a question of fact as the evidence of the facts. Where 
there is a finding of fact and unless it could be said that all the relevant 
facts had not been considered in a proper light, no question of law arises 
[Sir Shadilal Sugar & General Mills Ltd. v C/T, (1987) 168 ITR 705, 712 
(SC)].”. 

Pilges 4522-4523: section 260: 

At the end of footnote No. 1, add, — “Also see, CIT v T. S. Hafee 
Moosa <t Co., (1985) 153 ITR 422, 436 (Mad); Patnaik & Co. Ltd. v 
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C/r, (1986) 161 ITR 3J55, 367 (SC); M.L, Gupta v CIT, (1987) 163 
ITR ISS (Raj) [holding that die Court can disturb the finding if 
there is no evidence to support the same. But, if the conclusion is based 
on some evidence, such course is not open; CIT v Orissa Corporation P. 
Ltd., (1986) 159 ITR 78 (SC)].”. 

Page 4523: section 260: 

At the end of footnote No. 2, listing cases on the point of perverse find¬ 
ing, add ,— ‘‘Also sec, CIT v Thakur Ram Ganga Prasad (P.) Ltd., (1986) 
158 ITR 409 (Pat); M. L. Gupta v CIT. (1987) 163 ITR 155 (Raj).”. 
Page 4524: section 260: 

At the end of footnote No. 9, add ,— ‘‘Also see, CIT v South Indian 
Rubber Products, (1987) 166 ITR 687 (Ker) (holding that the finding of 
the Tribunal can be disturbed where no person judicially acting could 
have come to such a conclusion].”. 

Page 4524: section 260: 

Footnote No. 10; The decision in CIT v Patnaik & Co. (Pr.) Ltd. [(1974) 
Tax LR 941 (Ori) = (1979) 117 ITR 388 (Ori)] has been reversed, on 
facts, in Patnaik <k Co. Ltd. v CIT [(1986) 161 ITR 365 (SC)]. 

Page 4525: section 260: 

At the end of the page, add ,— 

‘‘Where a finding is based on evidence on record, it is not vitiated due 
to non-consideration of facts within the knowledge of the assessee and not 
brought before the Tribunal [Dey’s Medical Stores Mfg. (P.) Ltd. v CIT, 
(1986) 162 ITR 630 (Cal)].”. 

Page 4527: section 260: 

At the end of serial No. (9), listing the cases where the finding or con¬ 
clusion of the Tribunal was held not to be perverse or unreasonable, 
add ,— 

‘‘(10) CIT V Thakur Ram Ganga Prasad (P.) Ltd., (1986) 158 ITR 
409 (Pat).”. 

Pages 4527-4529: section 260: 

On the subject "Specific question necessary for challenge", reference may 
also be made to Krishna Agrico Electrical Industries v CIT, (1986) 159 
ITR 35 (Pat); Patnaik & Co. Ltd. v CIT, (1986) 161 ITR 365, 367 
(SC); CIT v Hari Ram Sn Ram, (1987) 167 ITR 578, 582 (All). 

Pages 4529-4531: section 260: 

On the subject "High Courts jurisdiction to go behind the facts found 
by the Tribunal", reference may also be made to— 

(1) Kalpaka Oil Mills v CIT, (1986) 160 ITR 604 (Ker) [The High 
Court has no authority to go behind the findings of the Tribunal or to ques¬ 
tion the statements of fact made by the Tribunal]. 

(2) D.L.F. United Ltd. v CIT. (1986) 161 ITR 709 (Del) [Ilic 
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High Court cannot go behind the statement of facts made by die Tribunal]. 

(3) Sir ShadiUd Sugar A General Mills Ltd. v C/T, (1987) 168 ITR 
705, 712 (SC) [The High Court cannot go behind the Tribunal’s findings 
of fact]. 

Pages 4533-4534: section 260: 

At the end of line 20 of the paragraph titled “No reappraisal of evidence 
possible^, add ,— “Also see, Krishna Agrico Electrical Industries v CIT, 
(1986) 159 ITR 35, 40 (Pat); Patnaik & Co. Ltd. v CIT, (1986) 161 
ITR 365 (SC) ; CIT w Moti Chand Khajanchi, (1987) 34 Taxman 498, 
504 (Raj). 

Also, in CIT v T.I.AM. Sales Ltd. [(1987) 166 ITR 93, 101 (SC)], 
it has been laid down that, ordinarily, the High Court should have declined 
to use the assertions in an affidavit for the purpose of recording findings 
of fact and if, at all, in its opinion the affidavit was to be utilised, the 
matter should have gone before the Tribunal for a fresh disposal of the 
appeal. However, the High Court was held justified in utilising the affi¬ 
davit without putting back to the stage of appeal before die Tribunal where 
the assessment related to periods about a quarter of a century back and the 
department had waived its right to. dispute the facts asserted in the affidavit 
on the one hand by not challenging its admissibility and on the other by 
not disputing the contents thereof. 

In CIT V Standard Mercantile Co. [(1987) 166 ITR 39 (Pat)], the 
matter was remanded to the Tribunal as the new facts were stated before 
the High Court on affidavit. 

But in CWT v Mary Rockie [(1987) 167 ITR 153 (Ker)], it has been 
held that the assessee is not entided to a fresh opportunity to improve the 
evidence. Similarly, a remand is not possible for giving an opportunity to 
the party concerned to introduce fresh facts to make out a totally new case 
ICIT V Smt. Dhirajben R. Amin, (1983) 141 ITR 875, 886 (Guj); CIT 
V Harikishan Jethalal Patel, (1-987) 168 ITR 472, 480 (Guj)].’. 

Pages 4534-4535: section 260: 

At the end of footnote No. 1, relating to the subject that the High Court 
can decline to answer a question of law which is purely academic, add ,— 
“Also see, Smt. Josephine Pinto v CIT, (1986) 158 ITR 674, 680-81 
^MP); CIT V Mrs. D. C. Davis, (1986) 161 ITR 518, 523 (Kam); Addl. 
CIT V Suessin Textile Ball Bearing Ltd., (1987) 163 ITR 582 (Bom); 
A.K. Allarakha v CIT, (1987) 166 ITR 466 (Raj); Premsukk Cinema v 
CIT, (1987) Taxation 85(3)-79 (MP).". 

Page 4535: section 260: 

At the end of footnote No. 2, rdating to the subject that the High Court 
can decline to answer a question of law which do^ not arise out of die 
ord^ of the Tribunal, add, — “Also see, CIT v Parakh Kothi Ltd., (1987) 
J6!5* DER 104 (C^l); Cmbined Transport Co: (?) Ltd. v CIT, (1986) 
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57 CTR (MP) 322; Smt. K. Ramabai v CIT, (1987) 163 ITR 671 
(Kam); C/r v Dadu Wala Co., (1987) Taxation 86(3)-308, 310 (Raj); 
Raja Vikramaditya Singh v CIT, (1987) Tax LR 888, 890 (MP).”. 

Page 4536: sectiim 260: 

After line 18 from top, add,-— 

“In CIT V Agarpara Co. Ltd. [(1986) 158 ITR 78 (Cal)], the High 
Court declined to answer the question as the Tribunal neither found out 
the facts necessary for determination of the question nor applied the correct 
legal principles. 

In CIT V Delta Jute Mills Co. Ltd. [(1986) 159 ITR 220 (Cal)], the 
Hi^ Court declined to answer the question because the relevant factors 
were not gone into by the Tribunal and the matter was remanded to the 
Tribunal for considering the relevant factors. 

In CIT V M. Parihasarathy [(1987) 163 ITR 655 (Kam)], the High 
Court declined to answer the question as the Tribunal did not decide the 
ai^al on merits. 

In Mahadeo Biscuits A Confectionery Works v CIT [(1987) 166 ITR 
411 (MP)], the High Court declined to answer the question as the same 
was one of fact”. 

P«ges 4536-4538: section 260: 

On the subject "Power to reframe a question", reference may also be 
made to— 

(1) Smt. Josephine Pinto v CIT, (1986) 158 ITR 674 (MP). 

(2) CIT V Smt. Mamta Narottamdas, (1986) 162 ITR 365, 370 (Guj) 
[A question can be reframed in order to bring out the real controversy in 
issue]. Also see, Smt. K. Ramabai v CIT, (1987) 163 ITR 671 (Kara); 
Parsi Zorastrian Anjuman Trust Mhow v CIT, (1987) 163 ITR 832, 834 
(MP); Raja Vikramaditya Singh v CIT, (1987) Tax LR 888, 890 (MP); 
Raj Stores v CIT, (1987) Taxation 86(3)-271, 274 (All). 

(3) CIT V Cap Steel Ltd., (1986) 162 ITR 533 (Kara) [A question 
can be reframed where it contained inappropriate wordings]. 

The power of reframing cannot be exercised— 

—for fr aming an altogether new question [Smt. K. Ramabai v CIT, 
(1987) 163 ITR 671, 672 (Kara)]. 

—^for raising a question which was declined to be referred by the 
Tribunal [S. Rajendra Singh v CIT, (1987) 165 ITR 712, 715 
(MP)]. 

Page 4539: section 260: 

At the end of the paragraph titled "No power to remand", add ,— 
“Howevet, in die facts of Champa Properties (P.) Ltd. v CIT [(1987) 
166 ITR 367 (Cal)], the matter was remanded to the ‘Tributial with a 
direction that the Tribunal should go into the question of title and deter- 
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mine the same. Also see, Ambika Prasad Sonar v CIT, (1987) 168 ITR 444» 
455 (All).”. 

Pages 4542-4543: section 250: 

On the subject *‘Power to review", reference may also be made to Addl, 
CIT V Hasmat Rcu Raj Pal, (1987) 33 Taxman 23 (Del) (holding that the 
High Court cannot exercise its inherent jurisdiction to review or recall its 
previous judgment to do justice]. 

Page 4543: section 260: 

At the end of the paragraph titled "Inherent power to correct errors’', 
add ,— 

“At the same time, the High Court, while deciding reference application, 
is exercising its advisory jurisdiction, which is special in nature and entitles 
the court to exercise only those power which have been conferred by the 
Income-tax Act, 1961. Therefore, the High Court cannot under section 
151 of the Code of Civil Procedure, 1908, correct such mistakes, for which 
the remedy lies in filing an appeal. Further, the granting of die application 
would result in reviewing the judgment, which is not even the scope of the 
said section 151 [CIT v Radha Swami Satsang, (1987) 167 ITR 121 
(All)].”. 

Pages 4544-4545: section 260: 

On the subject "Desirability of uniform interpretation", reference may 
also be made to Sundaram Industries Ltd. v CIT: Industrial Chemicals v 
CIT. (1986) 159 ITR 646 (Mad); CIT v Han Nath & Co., (1987) 168 
ITR 440 (All); Jamnadas Madhavji <fc Co. v ITO, (1986) 58 CTR 
(Bom) 1. 

However, in CGT v B.K. Sampangiram [(1986) 160 ITR 188, 197 
(Karn)], the Karnataka High Court has taken a view different from that of 
the other High Courts which had held the field for nearly two decades 
because the earlier view was contrary to the well-established tenets of law 
on the subject. 

Pages 4545-4546: section 260: 

On the subject "Binding nature of High Court’s judgment’’, reference 
may also be made to Standard Radiators v CIT, (1987) 165 ITR 178, 
190-91 (Guj). 

Page 4547: section 260: 

At the end of the paragraphs titled "Precedent^’, add ,— 

“A decision ordinarily is a decision on the case before the Court while 
the principle underlying the decision would be binding as a precedent in 
a case which comes up for decision subsequently. Hence while applying the 
decision to a later case, the Court which is dealing with it should care¬ 
fully try to ascertain the true principle laid down by the previous decision. 
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A decision dfteti its oolour from the questions involved in the case 
in sHiich it is rendered, tiui scope and authority of a precedent should 
never be expanded unnecessarily beyond die needs of a given situation 
iPrttkash Amichand Shah v State of Gujarat, AIR 1986 SC 468, 480]. 

An inappropriate purpose for which a precedent is used at a later date 
does not take aWay its binding character as a precedent. In such cases, 
there is good reason to disregard the later decision. Such occasions in 
judicial history are hot rare [Prakash Amichand Shah v State of Gujarat,. 
AIR 1986 SC 468* 482]. 

When a particular state of law has been prevailing for decades in a 
particular area and the people of that area having adjusted themselves with 
that law in their daily life, it is not desirable that the court should upset 
such law except under compelling circumstances. It is for the Legislature 
to consider whether it should change such law or not [Thamma Venkata 
Subbamma v Thamma Rattamma, AIR 1987 SC 1775, 1779]. 

Precedents, as observed by Lord Macmillan, should be ‘stepping stones 
and not halting places’ [Birch v Browm (1931) AC 605, 631]. But, Justice 
Cardozo’s caution should not go unheeded that the weekly change in the 
composition of the court ought not to be accompanied by changes in its 
rulings [Punjab University v Vijay Singh Lamba, AIR 1976 SC 1441, 
1446]. 

The law of precedents is that a decision of a Division Bendi given in an 
earlier case is binding on a subsequent Bench [CIT v Hari Nath & Co., 
(1987) 168 ITR 440, 443 (All)]. 

Where an order is made in the peculiar facts and circumstances of a 
particular case, it will not serve as a precedent [Provident Fund Inspector 
V Jaipur Textile. AIR 1987 SC 1738].”. 

Page 4553: sections 261-262: 

At the end of the paragraphs titled "Effect of the Supreme Court deci’^ 
Sion**, add ,— 

‘‘The effect of the Supreme Court decision upholding the vires of a parti¬ 
cular provision is that that provision is a valid piece of legislation at all 
times troarian Tubes v CIT, (1987) 166 ITR 629, 631 (Pat)].”. 

Pages 4553-4557: sections 261-262: 

On the subject "Binding force of Supreme Court judgment**, reference 
may also be made to— 

<1) CIT V Shri Agastyar Trust, (1984) 149 ITR 609 (Mad) [In view 
of Article 141 of the Constitution of India, the High Court cannot go be¬ 
hind the decision of the Supreme Court to see whether it proceeds on a 
correct basis or not]. _ 

(2) CIT V Smt. Mind Rameshchandra, (1987) 167 ITR 507 (Ouj) 
[The ratio or principle laid down by the Supreme Court is binding on the 
High Courts but each and every word stated by the Court while deddtng 
a case does not become the law of the land]. 

c*p; IT v-7—50 
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(3) CWT V Dalip Kumar Worah, (1987) 167 ITR 811, 816 (Pat—FB) 
[When once an earlier decision of the Supreme Court has, subsequently, 
b^en considered by the Supreme Court culling out the ratio of the earlier 
decision, the ratio of the earlier decision as enunciated in die later decision 
is binding on the High Court]. 

(4) Union of India v Godfrey Philips India Ltd., AIR 1986 SC 806, 815 
[A oj-ordinate Bench of the Supreme Court cannot differ from the deci¬ 
sion of an earlier Bench. Where a subsequent co-ordinate Bench finds 
itself unable to agree with an earlier Bench decision, the matter should be 
referred to a larger Bench]. 

(5) Ujagar Prints v Union of India, (1987) 167 ITR 904, 908 (SC) = 
AIR 1987 SC 874, 876 [Judicial discipline requires that a Bench of two 
Judges should not disregard the decision of a Bench of three Judges but if 
the Bench of two Judges is inclined to disagree with what has been said by 
the Bench of three Judges on the ground that it does not represent the 
correct law on the subject, the case should be referred by the Bench of two 
Judges to a larger Bench]. 

(6) Gujarat Housing Board v Nagajibhai Laxmanbhai, AIR 1986 Guj 
81, 88 (FB) [When there are two conflicting decisions of the Supreme 
Court consisting of equal number of Judges, the later of the two decisions 
should be followed by the High Courts and other Courts]. 

(7) Oriental Fire & General Insurance Co. Ltd. v B. Parvathamma, AIR 
1986 Karn 63, 66 [When there are conflicting decisions of the Supreme 
Court, the later decision rendered by a larger Bench is to be followed]. 

(8) State V Maksudan Singh, AIR 1986 Pat. 38, 43 (FB) [So far as 
die judgments of the Supreme Court are concerned, constitutional sanction 
is given, by Article 141, to their binding nature. The American precedents 
can have a persuasive value]. 

(9) Ram Autar Santosh Kumar v State of Bihar, AIR 1987 Pat 13, 21 
(FB) [When a later judgment expresses a view which is in headlong conflict 
with an earlier judgment, it can be said that the later judgment is in a way 
per incuriam, i.e., through inadvertence]. 

(10) Amar Singh Yadov v Shanti Devi, AIR 1987 Pat 191 (FB) 
[Where there is a direct conflict between two decisions of the Supreme 
<3ourt rendered by co-equal Benches, the High Court must follow that 
judgment which appears to it to state the law more elaborately and accu¬ 
rately]. 

(11) Har Narain v Vinod Kumar, AIR 1987 All 319 [The Supreme 
Court decision is binding on all Courts not only when it is shown before 
the pronouncement of the judgment by the concerned Court but also when 
it is brou^t to the notice of the Court even after pronouncement of the 
judgment]. 

(12) CIT V Andhra Pradesh Riding Club, (1987) 168 ITR 393, 404 

(AP) [Even an obiter dictum of the Supreme Court is binding on the High 
C^ftsi]: \ 
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Pages 45674StBl MCtioiMi .2gl'2A2: 

On the subject '*Appeal to the Supreme Court under section 261”, r^er- 
ence may also be to CIT v Chhedi Lai, (1987) 163 ITR 304 (All). 

Page 4569: sections 261-292: 

On the subject "Period of limitation for making an application for a 
certificate of fitnes^', r^erence may also be made to CIT v Ananda Bazar 
Patrika (P.) Ltd., (1987) 167 ITR 268 (Cal) ; CIT v Nanda Lai Kanoria, 
(1987) Tax LR 515 (Cal). 

Page 4663: sections 261-262: 

Before line 9 from bottom, add ,— 

“The language of section 261 shows that the existence of a substantial 
question of law is not the sole reason for grant of a certificate of fitness 
to appeal to the Supreme Court. Where a subsequent decision of the 
Supreme Court has rendered the decision of the Hi^ Court incorrect, the 
only remedy of a party to get the judgment of the High Court corrected is 
by appealing to the Supreme Couit [CIT v Warner Hindustan Ltd., (1987) 
165 ITR 692, 696-97 (AP)].^. 

Page 4564: sections 261-262: 

After serial No. (23), listing the cases where a certificate of fitness was 
granted, add ,— 

“(24) CIT V Martin A Harris P. Ltd., (1985) 154 ITR 460, 466 (Cal). 

(25) Nawab Mir Barkat Ali Khan Bahadur v CED, (1986) 158 ITR 
259, 277 <AP). 

(26) H.S. Mukherjee v CIT, (1986) 161 ITR 846, 856 (Cal). 

(27) Joshi A Co. v CIT, (1986) 162 ITR 268, 286 (Cal). 

(28) James Finlay A Co. Ltd. v CIT, (1987) 163 ITR 495 (Cal). 

(29) Indian Oxygen Ltd. v CIT, (1987) 164 ITR 466, 486 (Cal). 

(30) CIT V Warner Hindustan Ltd., (1987) 165 ITR 692 (AP). 

(31) Shalimar Chemical Works Pr. Ltd. v CIT, (1987) 167 ITR 13, 
21 (Cal). 

(32) Assam Oil Co. Ltd. v CIT, (1987) 168 ITR 159 (Cal). 

(33) CIT V Narbharam Popat Bhai A Sons, (1987) 63 CTR (MP) 68 
(FB).”. 

Page 4564: sections 261-262: 

After serial No. (10), listing the cases where a certificate of fitness was 
not granted, add, — 

“(11) Mohammadi Begum v CIT, (1986) 158 ITR 662, 673 (AP). 

(12) lAC V N. Vafram Setty, (1986) 159 ITR 746 (Kam). 

(13) ITO V Shriram Bearings Ltd., (1987) 164 ITR 419, 430-31 
(Cal) {It may be noted that the Supreme Court has granted 
against this judgment a special leave petition under Article 136: 
(1986) 160 HR (St.) 74 (SQJ. 
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(14) Basanta Ram Kedarnath v ITO, (1987) 165 ITR 777, 786 
(Cal). 

(15) CIT V Ananda Bazar Patriktf (P.) Ltd., (1987) 167 ITR 268, 
272 (Cal). 

. (16) Aditya Minerals Pr. Ltd. v CIT, (1987) 167 ITR 774, 780 (AP). 

(17) CIT V Nanda Led Kanoria, (1987) Tax LR 515 (Cal). 

(18) Barick Screen Corporation v CIT, (1987) 33 Taxman 444 (Cal). 

(19) CIT V Ram Gopal Thirani & Sons, (1987) 34 Taxman 165 
(Cal). 

(20) CIT V Orient Paper Mills Ltd., (1987) 34 Taxman 249, 257 
(Cal).”. 

Pages 4564-4565: sections 261-262: 

After line 18 of the paragraph titled ‘‘Supreme Court’s appellate juris¬ 
diction under section 261 of the Income-tax Acf\ add ,— 

“The certificate of fitness to appeal issued by the High Court need not 
mention each question in respect of which an appeal could be filed. The 
High Court has to state the reasons for the grant of a certificate but once 
die certificate is granted and an appeal filed pursuant to it, there will be 
no restriction, either in the scope of the appeal or the jurisdiction of the 
appellate court to deal with it [CIT v Warner Hindustan Ltd., (1987) 165 
ITR 692, 697 (AP)].”. 

Page 4568: sections 261-282: 

In line 5 from top, after “157 ITR 549, 554 (Kam)”, add,— “ ; Hiralal 
Nemchand Shah v Union of India’. Nandlal Tejmal Kothari v lAC, (1986) 
162 ITR 180 (Kam)” [where a certificate of fitness to appeal to the 
Supreme Court under Article 133 was granted]. 

Page 4568: sections 261-262: 

In fines 18-19 from top, hfter “153 ITR 382, 384 (All)”, add,— “ ; 
I AC V N. Vajram Setty, (1986) 159 ITR 746, 749 (Kara)” [where a 
certificate of fitness to appeal to the Supreme Court under Articles 133 and 
134A was not granted]. 

Page 4569: sections 261-262: 

At the end of the page, add ,— 

“The jurisdiction of the Supreme Court under Article 136 of the Cons¬ 
titution extends to the dismissal of the petition for special leave to appeal 
not merely having regard to the merits of the controversy between the 
parties but also on the ground that the court does not consider it fit ex 
debito fustitiate to grant a certificate [CED v Fratap Singhji Ramsinghji, 
(1987) 167 ITR 210, 213-14 (SC)]. 

In the facts of Union of India v Visveswearaya Iron Steel Ltd. [(1987) 
166 ITR 64 (SC)], the delay in fifing a special leave petition was not 
condoned. Further, leave to file a supplemental affidavit was also refused.”. 
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Page 4670: s c ctt e no 2€l<2ff2: 

At the end of the paragraphs titled **LmUtations for an appeal to Supreme 
Court under Article 136”, add ,— 

“In an appeal by special leave from a decision of the High Court, the 
Supreme Court will not permit questions of fact to be raised unless there 
is material evidence which had been ignored by the High Court or the 
finding reached by it is perverse [Union of India v Rafeswari & Co 
(1986) 161 ITR 60, 64 (SC)] 

Page 4571: sections 261-262: 

Before line 11 from bottom, add ,— 

“In Onkarlal Nandlal v State of Rajasthan [(1987) Tax LR 1989 (SC) = 
AIR 1986 SC 2146], a special leave has been granted against the order of 
the Commercial Tax OflBioer.”. 

Pages 4572-4573: sections 261-262: 

At the end of the paragraphs titled "Impact of dismissal of special leave 
petition", add ,— 

“It is well-settled that the dismissal by the Supreme Court of a petition 
for special leave to appeal under Article 136 of the Constitution of India 
against a decision in limine does not clothe the decision with the authority 
of the Supreme Court. The jurisdiction of the Supreme Court under Article 
136 is discretionary and the dismissal of a special leave petition cannot be 
construed as an afiSrmation by the Supreme Court of the decision against 
which special leave to appeal was sought [Nawab Sir Mir Osman Ali Khan 
v CWT, (1986) 162 ITR 888, 898 (SC), approving, Sahu Govind Prasad 
V CIT, (1983) 144 ITR 851, 863 (All—FB); CED v Pratap Singhfi Ram- 
singhji, (1987) 167 ITR 210, 214 (SC). Also see, CIT v Oswal Woollen 
Mills Ltd., (1987) 163 ITR 851 (Punj); Ganesh Land Organisation v 
CIT, (1987) 168 ITR 527 (Guj). 

It is not the policy of the Supreme Court to entertain special leave peti¬ 
tions and grant leave under Article 136 of the Constitution of India save 
in those cases where some substantial question of law of general or public 
importance is involved or there is manifest injustice resulting from the 
impugned order or judgment. It has also become necessary for the Supreme 
Court to restrict the intake of fresh cases having regard to the heavy backlog 
of work in the court. The dismissal of a special leave petition in linune by 
a non-speaking order does not, therefore, justify any inference diat by 
necessary implication the contentions raised in the special leave petition 
on the merits of the case have been rejected by the court. The effect of a 
non-speaking order of dismissal of a special leave petition without anything 
more indicating the grounds or reasons for its dismissal must, by neces¬ 
sary implication, be taken to be that the court had decided only that it was 
not a fit case where special leave should be granted. This conclusion may 
have Iwen reached due to several reasons. 

Neither on the principle of res judicata nor on any principle of public 
policy analogous thereto, would the order of the Supreme Court dismissing 
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the special leave petition operate to bar the trial of identical tssuos in a. 
separate proceeding, namely, a writ proceeding brfore the High Court, 
merely on the basis of an uncertain assumption that the issues must have 
been decided by the court at least by implication. It is not correct or safe 
to extend the principle of res judicata or constructive res judicata to such 
an extent so as to found it on mere guesswork [Indian Oil Corporation Ltd. 
V State of Bihar, (1987) 167 ITR 897, 901, 901-2 (SC)].’*. 

Pages 4578-4579: section 263: 

On the subject ""Conditions requisite for exercise of power under section 
263”, reference may also be made to Jagadhri Electric Supply & Industrial 
Co. V CIT, (1987) 166 ITR 143 (Punj); Venkatakrishna Rice Co. v CIT, 
(1987) 163 ITR 129, 137 (Mad). Cf. Shivaputrappa Channappa Mungoli 
v Ag ITO. (1986) 160 ITR 123 (Karn). 

The error envisaged by section 263 is not one which depends on possi¬ 
bility or guesswork, but it should be actually an error either of fact or of 
law [CIT v Trustees of Anupam Charitable Trust, (1987) 167 ITR 129 
(Raj)]. 

Page 4579: section 263: 

Before line 15 from bottom, add ,— 

**Scope of section 263.—The scope of interference under section 263 is 
not to set aside merely unfavourable orders and bring to tax some more 
money to the treasury nor is the section meant to get at sheer escapement 
of revenue which is taken care of by other provisions in the Act. The pre¬ 
judice that is contemplated under section 263 is prejudice to the income-tax 
administration as a whole. Section 263 is to be invoked not as a jurisdic¬ 
tional corrective or as a review of a subordinate’s order iq exercise of the 
supervisory power but it is to be invoked and employed only for the pur¬ 
pose of setting right distortions and prejudices to the Revenue which is a 
unique conception which has to be understood in the context of and in the 
interest of revenue administration. Such a power cannot in any manner 
be equated to or regarded as approaching in any way the appellate juris¬ 
diction or even the ordinary revisional jurisdiction conferred on the Com¬ 
missioner under section 264 [Venkatakrishna Rice Co. v CIT, (1987) 163 
ITR 129 (Mad)]. 

Validity of the proceedings under section 263 can be questioned before 
CIT.—^The validity of the revision proceedings tmder section 263 can be 
questioned before the Commissioner himself. This is so even where the 
matter has been remanded by the Tribunal to the Commissioner [Subeer 
Singh Tamra v CIT, (1987) 165 ITR 95 (Raj)].”. 

Page 4580: section 263: 

On the subject ""Commissioner must give reasons for passing an order 
under section 263”, reference may also be made to CIT v Kashi Nath &. 
Cp., (1?87) Taxation 86(3)-39 (All). 
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Page 4581: section 263: 

At the end of the paragraph titled ^'Record, what it impliesT\ add ,— 

“Though it is true that revisional jurisdiction under section 263 has to* 
be exercised in the light of the record as it stood at the time the order 
was passed by the Income-tax Officer, the judgment of the High Court or 
the Supreme Court in another case which deals with any issue which arises 
in a case, cannot be said to be part of the record of that case. The relevant 
provisions of law and the judgments pronounced by the courts in other 
cases do not form part of the record of any case [CIT v Shriram Develop¬ 
ment Co., (1986) 159 ITR 812, 815 (MP)].”. 

Page 4582: section 263: 

After line 20 from top, add ,— 

“But, in M. P. Financial Corporation v CIT [(1987) 165 ITR 765 (MP)], 
it has been held that even under the state of law as it existed up to 30th 
September, 1984, an order passed by the Inspecting Assistant Commissioner 
(Assessment) in exercise of powers conferred on him by virtue of an order 
under section 125(1) was amenable to revision under section 263 in view 
of the provisions of section 125A(4).”. 

Page 4586: section 263: 

After serial No. (7), discussing the cases where the exercise of power 
under section 263 (1) was held not proper, add ,— 

“(8) CIT v G. J. Fernandez, (1986) 160 ITR 602 (Karn) [Order of 
the Commissioner taking the view that the assessee was not entitled 
to interest under section 214 because the cheque was not given 
by the assessee on the last day was held not proper as the last 
day was a Sunday]. 

(9) Venkatakrishna Rice Co. v CIT, (1987) 163 ITR 129 (Mad) 
[Income-tax Officer assessed share of income of the assessee from 
a joint venture in its hands. Order of the Commissioner setting 
aside the assessment and directing the assessment of the income 
of the joint venture in the hands of an AOP was held not proper 
as the ITO’s assessment order was in accordance vdth law and 
could not be held to be erroneous]. 

(10) Jagadhri Electric Supply & Industrial Co. v CIT, (1987) 166 ITR 
143 (Punj) [Order of Commissioner cancelling the registration on 
the ground that losses were debited to the account of a minor was 
held not proper because the minor became major prior to the 
close of the accounting year and he chose to bear losses from the 
beginning of the accounting year]. 

(11) CIT v Shri Govindram Seksariya Charity Trust, (1987) 166 ITR 
580 (MP) [revisional order setting aside the assessment on the 
ground that the ITO allowed exraiption without examining the 
applicability of the relevant provisions of section 13(l)<c)(ii') was 
held not proper as the Tribuntd found that the ITO was alive 
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of the relevant provisions of law at the time ol passing the assess¬ 
ment order]. 

(12) CIT V Dadha Co., (1987) 166 ITR 656 (Ker) [revisional order 
holding that the assessee-firm was not entitled to registration as 
no business was carried on by the assessee-firm was held not 
proper on the finding of the Tribunal that the assessee-firm con¬ 
tinued to do business]. 

(13) CIT v Trustees of Anupam Charitable Trust, (1987) 167 JTR 
129 (Raj) [revisional order of the Commissioner setting aside the 
assessment on the ground that the trust had income from specu¬ 
lative business was held not proper as there was no such a cate¬ 
gorical finding in the order]. 

<14) CIT V Ratlam Coal Ash Co,, (1987) 34 Taxman 443 (MP) [re¬ 
visional order was held not proper where the Tribunal took the 
view that in the facts of the case it could not be held that the 
Income-tax Officer had made the assessment without making proper 
enquiries]. 

Also see, M. B. Mercantile Co. v CIT, (1987) 35 Taxman 169 
(Cal).”. 

Page 4587: section 263: 

After serial No. (10), discussing the cases where the exercise of the 
power under section 263(1) was held proper, add ,— 

“(11) CIT V Shriram Development Co., (1986) 159 ITR 812 (MP) 
[interest on additional compensation was assessed on accrual basis. 
High Court taking the view that such interest is chargeable only 
wl)en it was awarded by the Court. Revisional order setting aside 
the assessment and directing the Income-tax Officer to make a 
fresh assessment according to law was held proper]. Also see, 
CIT V Lakshmi Narayanan, (1986) Taxation 82(3)-256 (Mad). 
. (12) CIT V Pushpa Devi, (1987) 164 ITR 639 (Pat); CIT v Smt. 

Rambha Devi, (1987) 164 TTR 658 (Pat); CIT v Smt. Devi 
(1987) 59 CTR (Pat) 3; CIT v Smt. Bhagwant Kaur, (1987) 63 
CTR (Pat) 326 [spot assessment made of a lady without making 
any enquiry regarding source of initial capital. Order of Commis¬ 
sioner setting aside the assessment and directing fresh assessment 
after enquiring into the source of the initial capital was held 
proper]. 

(13) Taurian Tubes v CIT, (1987) 166 ITR 629 (Pat) [revisional 
order of the Commissioner directing the Income-tax Officer to 
exclude borrowed capital in computing the 'capital employed’ was 
held proper in the light of the Supreme Court decision upholding 
the validity of rule 19A]. 

(14) Udaipur Soap Factory v CIT, (1987) 167 ITR 613 (Raj) [regis¬ 
tration granted to a firm without a proper application for rostra- 
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tion was held prejudicial to the revenue so as to justify action 
under section 263].*’. 

^age 4587: section 263: 

At the end of the paragraph titled ^'Erroneous order passed by ITO in 
impletfienting A AC’s directions — revisable’\ add ,— 

“At the same time, an order passed by the assessing authority implemen¬ 
ting the order of the Tribunal cannot be revised. However, if the assessing 
authority makes any mistake in carrying out the directions given by the 
Tribunal, to that extent his order may be amenable to the revision [Cf, 
Brihan Maharashtra Sugar Syndicate Ltd. v Dy. C Ag IT, (1987) 165 ITR 
279 (Bom)].”. 

Page 4588: section 263: 

In line 7 (excluding footnotes) from bottom, after “Taxation 73(1)-11 
(Mad)”, add,—Fcmcy Dyeing & Printing Works v ITO, (1987) 166 ITR 
54, 56 (Cal)” (opportunity of being heard to be given). 

Page 4589: section 263: 

After line 9 from top, add ,— 

“In the facts of Fancy Dyeing & Printing Works v ITO [(1987) 166 ITR 
54 (Cal)], the Commissioner was directed to rehear the matter after giving 
the assessee an opportunity of being heard.”. 

Pages 4592-4594: section 263: 

On the subject “Question involving charge or waiver of interest”, refer¬ 
ence may also be made to— 

(1) CIT v Punjab Business & Supply Co. Pr. Ltd., (1986) 159 ITR 664 
(Punj) [Order of the Commissioner passed on the ground of non-charging 
of interest under section 216 was held not proper as the provisions of that 
section 216 were held inapplicable to the facts of the case]. 

(2) CIT V Bharat Refineries Ltd., (1986) 162 ITR 652 (Cal) [Order of 
the Commissioner directing the Income-tax Officer to charge interest under 
section 139(8) was held not proper in the facts of the case]. 

Pages 4594-4595: section 263: 

On the subject “Doctrine of merger, how far forfeits Commissioner’s 
powerT\ reference may also be made to— 

(1) CIT V K. L. Rajput, (1987) 164 ITR 197 (MP-—FB), approving, 
CIT V R. S. Banwarilal, (1983) 140 ITR 3 (MP—FB) and CIT v Mandsaur 
Electric Supply Co. Ltd., (1983) 140 ITR 677 (MP—FB) [The doctrine 
of merger operates only on matters which were the subject-matter of deci¬ 
sion by the first appellate authority and has no application to matters which 
have uot been touched by that authority. Such untouched matters may be 
subjected to an order under section 263(1)]. 
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(2) CIT V K. L. Rajput, (1987) 164 ITR 197 (MP—FB), foOowing,. 
CIT V Mandsaur Electric Supply Co. Ltd., (1983) 140 FTR 677 (MP—FB) 
[Where the order of assessment passed by the Income-tax Officer is the 
subject-matter of an appeal before the first appellate authority, the Com¬ 
missioner is not competent to set aside the entire assessment order in 
exercise of his revisional powers under section 263. The decision in CIT v 
R. S. Banwarilal: (1983) 140 ITR 3 (MP—^FB): does not lay down the 
correct law in so far as it impliedly holds that the Commissioner could, in 
exercise of his revisional power, set aside the entire assessment order passed 
by the Income-tax Officer even though the same had been made the subject- 
matter of an appeal before the first appellate authority]. Also see, CIT v 
Simplex Metalica, (1987) 164 ITR 202 (MP—^FB). 

(3) Builders Union v CIT, (1987) 165 ITR 716 (Ori) [The doctrine 
of merger has no application where a fresh assessment order has been 
passed by the Income-tax Officer after the original assessment order passed 
by the Income-tax Officer aad confirmed by the first appellate authority 
was set aside by the Tribunal. Such fresh assessment order can be revised 
by the Commissioner]. 

(4) General Beopar Co. (Pr.) Ltd. v CIT, (1987) 167 ITR 86 (Cal) 
[When an assessment order is appealed against and an order is passed by 
the appellate authority, there is merger of the assessment order with the 
appellate order in all respects, including matters which have been merely 
affirmed by the appellate authority. The exceptions to this doctrine of merger 
are cases where the question involved cannot be the subject-matter of appeal 
before the appellate authority]. Also see, CIT v P. Muncherji & Co., (1987) 
167 ITR 671 (Bom); Remex Constructions/Remex Electricals v ITO, 
(1987) 166 ITR 18 (Bom). 

Page 4600: section 263: 

After line 6 of the paragraph titled “Order under section 171”, add ,— 

“However, in case of a partial partition, service of a notice by the Com¬ 
missioner on any one member of the family has been held to be sufficient 
by virtue of the provisions of section 282(2) [CIT v Laxmi Dyeing & 
Finishing Factory, (1987) 164 ITR 789, 792 (Punj)].”. 

Page 4601: section 263: 

In line 11 of the paragraph titled ’‘'Non-initiation of penalty proceedings, 
whether assessment can be revised under section 263(1)?”, after “156 ITR 
693 (Del)”, add,—"', CWT v A. N. Sarvaria. (1986) 161 ITR 694 (Del)” 
[holding that where penalty proceedings were not initiated before or at the 
time of making the assessment, the Commissioner cannot invoke power under 
section 263 p) so as to set aside the assessment order and direct the initia¬ 
tion of penalty proceedings]. 

Page 4602: section 263: 

Before line 10 from bottom, add, - 

“In Subeer Singh Tamra v CIT [(1987) 165 ITR 95 (Raj)], it has beem 
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held that when once the matter has been remanded by the Tribunal to the 
Commissioner, the validity of the proceedings under section 263 can be 
questioned before him as the entire matter is thrown open before him. 

In CIT V Ruby Trading Co. (P.) Ltd [(1987) 32 Taxman 500 (Raj)], 
the Tribunal was directed to refer, inter aJid, a question whether the Tribunal 
was justified in cancelling the Commissioner's revisional order under sec¬ 
tion 263. 

CITs revisional order set aside—effect of.—Where a revisional order 
passed by the Commissioner under section 263 setting aside the assessment 
and directing the Income-tax Officer to make a fresh assessment is set aside, 
on appeal, by the Tribunal, the Income-tax Officer cannot assume jurisdic¬ 
tion to make a fresh assessment in pursuance of the Commissioner’s re¬ 
visional order, till the appellate order passed by the Tribunal is set aside 
in further proceedings [Govindram Seksaria Charity Trust v ITO, (1987) 
168 ITR 387 (MP)] or its operation is suspended by a competent court 
or authority [CIT v Dhampur Sugar Mills Ltd., (1987) 65 CTR (All) 78].”. 

Page 4606: section 264: 

After line 4 from top, add ,— 

‘‘Commissioner has power to issue directions.—If any system where there 
is a hierarchy of tribunals set up, an appellate or revisional authority should 
necessarily have the power to give directions to the original authority tD 
deal with the matter in accordance with the judgment of the higher autho¬ 
rity. Section 264 is not a provision of law dealing with the question of 
imposition of liability on the assessee. It is only a part of a machinery 
section. It cannot be construed in a narrow manner. The Commissioner has 
the power under section 264 to issue directions to the Income-tax Officer 
[Mohammadi Begum v CIT, (1986) 158 ITR 662, 671 (AP)].”. 

Page 4613: section 264: 

Before line 4 from bottom, add ,— 

“In the facts of Ram Narain Singh v State of Bihar [(1986) 160 ITK 
577 (Pat)], a revision application filed after the expiry of the period of 
limitation was held barred by limitation.”. 

Pages 4614-4615: section 264: 

On the subject ^'Condonation of delay'', reference may also be made to— 

(1) Delhi Cloth & General Mills Co. Ltd. v CIT, (1987) 165 ITR 599 
(Del) [The pendency of the proceedings under the Excess Profits Tax Act 
up to the time the appeals were decided by the Tribunal can be considered 
a sufficient cause which prevented the assessee from making the revision 
petition earlier]. 

(2) Kerala Urban Development Finance Corporation Ltd. v CIT, (1987) 
167 ITR 289 (Ker) [The word ‘sufficient cause’ occurring in the proviso to 
section 264(3) should receive a liberal construction so as to advance sub- 
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stantial justice. The discretion vested in the Commissioner is a judicial one 
to be exercised in accordance with law. The question as to whether there 
is sufficient cause for not filing the revision petition in time is a pure ques¬ 
tion of fact]. 

(3) Saurashtra Cement and Chemical Industries Ltd. v CIT, (1987) 168 
ITR 231 (Guj) [Negligence to operate as a bar in considering a case for 
condonation of delay must be such negligence as was related to the diligence 
in taking appropriate proceedings. In the facts of the instance*case, the 
delay in presenting the revision application was held to be condoned]. 

Page 4616: section 264: 

On the subject ‘Wo limitation for making an order following an applica¬ 
tion"^ reference may be made to Mohammadi Begum v CIT, (1986) 158 
ITR 662 (AP). 

Page 4617: section 264: 

After the paragraph titled ‘Wo revision during pendency of appeal before 
the A AC”, add,— 

“Pendency of appeal before the AAC for another year is no bar.—^The 
pendency of an appeal for a subsequent year before the Appellate Assistant 
Commissioner cannot debar the Commissioner from considering a revision 
application under section 264 for an earlier year. The mere fact that the 
relief that might be granted by the Commissioner in exercise of his power 
under section 264 in that behalf for an earlier year could have its conse¬ 
quence upon the proceedings for the subsequent year then pending before 
the Appellate Assistant Commissioner, could not bring the case within the 
provisions of section 264(4) (b) [Cf. Brooke Bond & Co. Ltd. v CIT, (1986) 
162 ITR 373, 382 (SC)]. In that case, the Supreme Court directed the 
Commissioner to consider the revision application relating to an earlier 
year even though an appeal was pending before the Appellate Assistant 
Commissioner on the same point in relation to a subsequent year.”. 

Pages 4618-4619: section 264: 

At the end of the paragraphs titled "Departmental appeal to the Tribunal, 
whether bars a revision petitionT', add ,— 

“The Bombay High Clourt, in R. H. Muttoo v Mrs. Kasturbai Walchand 
. [(1987) 166 ITR 392 (Bom)], has taken a view to the effect that where a 
departmental appeal filed before the Tribunal has been dismissed by the 
Tribunal^ it could not be said that the revision petition is barred by the 
provisions similar to section 264(4)(c).”. 

Page 4620: section 264: 

Before line 4 from bottom, add ,— . 

“Order violathqg principles ci natural justice am be corrected.—^An order 
passed by the Income-tax Officer in violation the principles of natural 
justice is still an order though liable to be corrected, inter alip, in exerch^, 
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of revisional power under section 264. Such an order is not void ab imtio> 
[Mohammadi Begum v CIT, (1986) 158 ITR 662 (AP)].”. 

Page 4623: section 264: 

After serial No. (13), discussing the cases where the rejection or dis¬ 
missal of revision petition was held not to be proper and the High Court, 
in its writ jurisdiction, quashed the order with direction to dispose of the 
revision petition in accordance with law, add ,— 

“(14) Gulabi Devi v CIT, (1987) 164 ITR 662 (Punj) [where the Com¬ 
missioner did not consider the arguments advanced by the assessee], 

(15) Laxmi Traders v CIT, (198?) 168 ITR 253 (Ori).". 

Page 4624: section 265: 

In line 7 of the footnote marked*, after “130 ITR 180 (Bom)”, add ,— 
CIT V Bombay Trading Corporation Ltd., (1987) 165 ITR 460 (Bom)”. 

Pages 4625-4626: section 265: 

On the subject “High Court cannot stay recovery pending reference'*, re¬ 
ference may also be made to Madho Saran v lAC, (1987) 163 ITR 673 
(All). 

Pages 4644-4645: section 269A: 

At the end of the paragraphs titled “Apparent consideration if the transfer 
is by way of sale”, add ,— 

“In Manu Bharati Co-operative Housing Society Ltd. v CIT [(1986) 162 
ITR 693 (Bom)], the purchaser of a tenanted property undertook the liabi¬ 
lity to provide alternative accommodation to the tenants which worked out 
at Rs. 2,66,000. It was held that such a liability was a part of the tran¬ 
saction undertaken by the purchaser.”. 

Pages 4653-4654: section 269A: 

On the subject “Evidentiary value of valuer's valuation”, reference may 
also be made to Himland Exports (Pr.) Ltd. v ITAT, (1987) 167 ITR 
478 (Del) [holding that the Valuation Officer’s valuation report is not 
conclusive but is only a piece of evidence]. 

Page 4656: section 269A: 

After line 18 from top, add ,— 

Tair market vahie, determination of—rdevant or irrelevant considera¬ 
tions.—Sale transaction in a more important locality of the very city would 
undoubtedly be relevant and cannot be ignored at all in determining the 
fair market value of the property for purposes of Chapter XXA of the 1961 
Act. On the other hand, the sale of a larger piece of land on the other 
side of the road though situated in front of the very property with its own 
special advantages and disadvantages cannot be the sole criteria or basis 
for determining the fair market value of the property in dispute [Subbas 
Mtdharirao Kachure v lAC, (1986) 159 ITR 726 (Kam); lAC x Laxmi- 
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chand, (1986) 159 ITR 730 (Kam)]. Similarly, the failure to initiate acqui¬ 
sition proceedings with regard to other properties in the same area is not 
relevant [lAC v Laxmichand, (1986) 159 ITR 730 (Kam)]. 

The actual cost of construction or admitted cost of construction of a 
property is not conclusive in the matter of determination of the fair market 
value of that property [see, Smt. Sabita Mohan Nagpal v CWT, (1986) 160 
ITR 751, 757 (Raj)].”. 

Page 4659-4660: section 269A: 

At the end of the paragraphs titled “I. Land and building method'\ 
add ,— 

“In Dr. Kishore Chand Kapoor v Dharam Pal Kapoor [AIR 1987 SC 66], 
which is a case relating to valuation of building for the purposes of parti¬ 
tion, it has been laid down that the method of capitalization of the rent 
actually received or which might reasonably be received from the land or 
building is not the only method that should be adopted in valuing land 
and building. In the facts of that case, the valuation of land and building 
separately by considering the size, situation and utility was held not 
improper. 

In Smt. Rajshuri v CWT [(1987) 163 ITR 473 (Del)], the question of 
law whether the Tribunal was justified in upholding valuation of property 
by land and building method was directed to be referred by the Tribunal.”. 

Page 4661: section 269A: 

At the end of the paragraphs titled “IV. Rental basis or yield basis'’\ 
add ,— 

“When the valuation is to be determined with reference to the annual 
rental value, the rent fetched or reasonably expected as on the relevant 
date is the only relevant matter and not the future rent that it might 
fetch [Cf. CWT V Dr. K. Jagadeesan, (1987) 163 ITR 289, 292 (Mad)]. 

The proper method for determining the valuation of a property in the 
occupation of tenants is the rental method [S’ml. Sabita Mohan Magpal v 
CWT, (1986) 160 ITR 751 (Raj)]. 

Most efficacious method to be foOowed.—^It is for the Competent Autho¬ 
rity to decide in a given situation as to which method would be more 
efficacious to determine the fair market value. The use of the method would 
thus entirely depend on the particular facts and circumstances of the case. 
The question of the use of the method which is favourable to the assessee 
or to the Revenue has no bearing because it is the fair market value which 
is to be determined and not the price which is favourable either to the 
assessee or to the Revenue. Consideration of a particular method being 
favourable to the assessee, therefore, would be wholly irrelevant and the 
Competent Authority is enjoined by law to adopt only that method which 
is most efficacious to determine the fair market value of the property sold 
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ISutlej Chit Fund and Financiers (Pr.) Ltd. v CIT, (1986) 161 ITR 174 
188-189 (Punj)].”. 

Page 4661: section 269A: 

Before line 6 from bottom, add ,— 

“In Smt. Manjushree Biswas v CWT [(1987) 65 CTR (Cal) 68], rule 
IBB has also been held to be concerning a procedural matter, having appli¬ 
cation to all pending assessments. 

In CWT V Gun Nidhi Dalmia [(1987) 163 ITR 141 (Del)], the Tribunal 
was directed to refer to the High Court a question of law, viz., whether 
the Tribunal was justified in holding that rule IBB framed with effect from 
1st April, 1979, applied to prior proceeding pending before the Wealth-tax 
authorities on that date. Also see, CWT v Himalaya Trading Co., (1987) 
168 ITR 596 (Del).”. 

Page 4668: section 269A; 

At the end of the paragraph titled “Standard or fair rent to be the basis 
for adopting annual value method”, add ,— 

“The test, therefore, is not what is the standard rent of the building but 
what is the rent which the owner reasonably expects to receive from a 
hypothetical tenant and such reasonable expectation can in no event exceed 
the standard rent of the building determinable in accordance with the prin¬ 
ciples laid down in the Rent Control Act, though it may, in a given case, 
be lower than such standard rent [Dr. Balbir ,>i.igh v M.C.D., (1985) 152 
ITR 388, 403 (SC). 

Four categories of properties.—In Dr. Balbir Singh v M. C. D. [(1985) 
152 ITR 388 (SC)], for the purpose of ascertaining the manner of deter¬ 
mination of ‘rateable value’ for making assessment of property tax under 
the Delhi Municipal Corporation Act, 1957, the Supreme Court has classi¬ 
fied the properties into four categories, viz., (1) self-occupied; (2) partly 
self-occupied and partly tenanted; (3) restrictive leasehold on which con¬ 
struction is raised; and (4) where the property has been constructed in 
stages. The Supreme Court has laid dowm principles Jor determination of 
each one of the categories. 

In Common Cause Registered Society v Union of India [AIR 1987 SC 
2211], it has been held that the above decision [(1985) 152 ITR 388 
(SC)] does not require any clarification.”. 

Page 4670: section 269A: 

Before line 3 from bottom, add ,— 

“Agreeing with the above view of the Karnataka High Court [(1980) 
126 ITR 157 (Kam)], the Andhra Pradesh High Court, in U. N. V. Pratap 
V CWT [(1987) 34 Taxman 406 (AP)], has held that it is not necessary 
that of the two valuations, the department is always bound to adopt the 
lower valuation. The only obligation of the department is to arrive at a 
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valuation which is fair and reatonable. There is no rule that if two vaiua> 
tions are possible, the departq^ent is bound to adopt the one which is more 
favourable to the assessee.’*. 

Page 4674: section 269A: 

After line 17 from top, add ^— 

“Once the rental value of a particular property is accepted at a parti¬ 
cular figure, the potential increase in rent that that property might fetch 
at the expiry of the lease period cannot come into the picture for the 
purpose of valuing that property as a multiple of the annual rental value 
iCWT V Dr. K. Jagadeesan, (1987) 167 ITR 289 (Mad)]. 

The question about multiple which should be applied to die annual value 
of the property for arriving at the fair market value is a pure question of fact 
iCWT V Af. N. Soi <fe Sons, (1986) 51 CTR (Del) 227]. 

In Smt. Sabita Mohan Nagpal v CWT [(1986) 160 ITR 751 (Raj)], the 
multiple of 14 to the annual rent was adopted. 

Valuation, a question of foct.—^The question about valuation of a parti¬ 
cular property is, ordinarily, a question of fact [CIT v Shakuntala Rajeshwar, 
(1986) 160 ITR 840 (Del); CWT v Himalaya Trading Co. (1987) 168 
ITR 586 (Del)].”. 

Pages 4676-4677: section 269A: 

On the subject ''Person interested", reference may also be made to Hima¬ 
laya Tiles & Marble (P.) Ltd. v Francis Victor Coutinho, AIR 1980 SC 
1118; Amar Singh Yadov v Shanti Devi, AIR 1987 Pat 191 (FB) [holding 
that the expression ‘person interested’ as defined in section 3(h) of the 
Land Acquisition Act, 1894, as also used in sections 18 and 20 of that 
Act, should be liberally construed. That expression ‘person interested’ does 
not require that a person must really have an interest in the land sought 
to be acquired. It is enough if he claims an interest in compensation, as 
distinguished from an interest in the property sought to be acquired. As 
long as a person claims an interest in the compensation, he is a person 
interested within the meaning of the definition of that expression. The mere 
fact that a person or a party may not have been before the Land Acquisition 
Ofi[icer would not by itself conclusively bar and exclude him from the ambit 
of being a ‘person interested’]. 

Page 4689: section 269C: 

After line 22 from top, add ,— 

"Dropping of proceedings in certain cases.^—In CIT v Rattan Chand Sood 
[(1987) 166 ITR 497 (Del)], the apparent consideration was only a petty 
amount of Rs. 19,992 and the appeal was pending before the High Court on 
1st April, 1986. The High Court observed that, in view of the departmental 
circular No. 455, dated 16th May, 1986, this was clearly a case in which 
the proceedings should not be allowed to drag on further. A copy of the 
judgmedt was directed to be sent to the Central Board rif Direct Taxes so 
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as to enable them to take necessary action in the matter on the lines indi¬ 
cated in the judgment. 

The said departmental circular No. 455, dated 16th May, 1986, reads as 
under:— 

* Acquisition of immovable properties under Chapter XXA of Income-tax 
Act, 1961— Guidelines — Regarding .—^The Finance Bill, 1986, (now Act) 
has proposed (now enacted) that no proceedings shall be initiated under 
section 269C of the Income-tax Act, 1961, in respect of a property trans¬ 
ferred after the 30th day of September, 1986. The Bill (now Act) also 
proposes (now enacts) to insert Chapter XXC providing for purchase by 
Central Government of immovable properties in certain cases of transfer. 

With a view to achieve early finalisation of proceedings under the exist¬ 
ing Chapter XXA of the Income-tax Act, 1961, the Board has decided 
that with effect from 1st April, 1986, acquisition proceedings under section 
269C will not be initiated in respect of an immovable property for which 
the apparent consideration is Rs. 5 lakhs or less and that where acquisi¬ 
tion proceedings have been initiated by issue of notice under section 269D, 
the proceedings will be dropped if the apparent consideration of the immov¬ 
able property is below Rs. 5 lakhs.*. 

On the subject of dropping of the acquisition proceedings in cases where 
a declaration in that regard has been made under the provisions of the 
Voluntary Disclosure of Income and Wealth Ordinance, 1975/Act, 1976, 
has been made and accepted, reference may be made to B. M. Marappa v 
lAC, (1986) 160 ITR 642, 647-648 (Karn). 

Page 4691: section 269Ct 

After line 24 from top, add ^— 

^‘Reasons need not be communicated.—^The communication of the reasons 
leading to the formation of the requisite belief by the Competent Authority 
is not required to be made to the person concerned. Nor such non-communi¬ 
cation is fatal. In that view of the matter, the legality of the order of the 
Competent Authority cannot be challenged on the ground that reasons 
recorded for initiating the acquisition proceedings were not communicated 
to the appellant [Sutlei Chit Fund and Financiers iPr.) Ltd. v CIT, (1986) 
161 ITR 174, 178-179 (Punj)].”. 

Page 4693: section 269C: 

After line 15 from top, add ,— 

“However, the Punjab High Court has, in Sutlej Chit Fund and Financiers 
(Pr.) Ltd. V CIT [(1986) 161 ITR 174 (Punj)], dissented from the above 
view taken by the Calcutta High Court in Competent Authority v Bani Roy 
Chowdhury [(1981) 131 ITR 578 (Cal)] and also by the Gujarat High 
Court in CIT v Smt. Vimlaben Bhagwandas Patel [(1979) 118 ITR 134 
(Guj)]. TTie Punjab High Court has taken the contrary view to the effect 
that the presumptions about artificial rules of evidence would be available 

CAP: nr v-7—51 
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even at the initial stage of formation of the requisite belief for the initiation 
of acquisition proceedings. 

Still, the Delhi High Court, in Himland Exports Pr. Ltd. v IT AT [(1987) 
167 ITR 478 (Del)], is of the view that such presumptions are available 
only at the stage of final determination.”. 


Page 465>9: section 269C: = 

Before line 12 fronH3ettemj-g<&^ _ 

‘‘In 


original owner, after having agreed to sell a plot of land to one S for Rs. 
12,07,500r^otd^harplot subsequently to K 
davir 



held, on facts, that the Competent AuthontyTBnaortase“Tlil!r^n the^ 
presumptions enacted in section 269C( 2). It^was^nrtfae^basis^yr 
of definite and positive information, 
affidavit 

that the pro perty had^een sold^or a 
truly set out in the 

objects set out in section 269C(1). The 
Competent Authority had reason to^elieve thaflBfcondilions seLouCjS! 



question of law.”. 


Page 4710: section 269D: 


After line 16 from top, add^ 

“In All IndhrTleporter^:M7^^^ompetent^Attthorttyr^A€^^(i9§€> 



was printed^within the statutory penOd^buTThe same was made availableTo^ 

the public only after the expiry of the statutory period. It was held that 
the acquisifion proceedings were not vaiidiyTmttatedT?ecause themot roihvar 




same were liable to be quashed. Also see, Manu Bharati Co-operative 
Housing Society Ltd. v CIT, (1986) 162 im493-(Bom>^ 


Page 4710: section 269Dr 



g conditicm precedent]. 
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ihe period of rune months does not render tks ^ 

cncc may also be made to CIT v Mala Singh, (1986) 161 IHL- 


fage 4712t section 269Pg 

On the subject ** Individual no 
reference may also be made to--^ 


tice servea 




to the transferee prior to the pu blication-ia-tli^-JQ 
affect the jurisdiction of the Competent Authority}. 
(2) Satya Narain Prakash Punj v Union of India 





“For availing the benefit of extension of period of Hnutafi^^mder^he^ 
before t he expiry of 

provisions of section 269G(1) are different from those of section 253(5) 
[B. Subba Rao v I AC, (1987) 167 ITR 757^^P)j^ - 

Page 4730: 

After the paragraph titled "Hearing iira~order^*^~add ,— — _ ! 





































































Pi^e 4736: section 269JB^ 

At the ^ ^ 

ence again or to disturb the finding^s^o^he^aii^^s^ket^eliieHOa^Mrite 
arrived at by the Tribunal because the appeal to the High Court under 
section 269H is maintainable only on a question 


fair market value arrived at bv the lower authoritie 


189 (Punj)]A 


Pages 4737-4738: section 269H: 

At the end of the oaracraoh titled ^"Hieh Court 


the competent authority'\ add , 

“In the facts of the following cases, the matter was also"remanded~tof~° 
the competent authority:— -= 

(1) Subbas Malharirao Kachure v lAC, (198 6) 159 




Page 4741: section 269-1: 




from the vice of excessive delegation and is not violative of AiticlrT4^t 
the Constitution [Hiralal Nemchand Shafrv^[huo^iof^ ndm^=ti$S6^=^^^ 
ITR 180, 188 (KarnH^ 

‘Vesting’—^meaning of.—^The word ‘vest’ is a“'word“dN®i^lBitapcKtrA" 
property may vest in title or may vest in possession or may v^t in a limited 
sense, as indicated in the context [Fruit & Vegetable Merchants ihnott-^ 


WiimmkvtfiiZniTfn 






Hyderabad Municipal Corporation Acti=T9S0^ 
both in title as well as in possession. That section exemptetTlfie^^®!^^ 
Municipal Corporation from property taxes in respect of lands and building 
vesting in that Corporation A _ _ 


Page 4741: seeUon~ 
On the subject “1 


pn 

B. 


le context oi 
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an ‘encumbrance* and is liable to be extinguished [HartUal Nemchand Shah 
V Union of India, (1986) 162 ITR 180 (Kam)].”. 

Page 4773: section 269RR: 

Before the text of section 269S, add ,— 

“The scope and effect of the newly inserted section 269RR and other 
allied provisions have been elaborated in the following portion of the depart¬ 
mental circular No. 461, dated 9th July, 1986, as under:— 

‘(xx) Discontinuance of the provisions relating to acquisition of immov¬ 
able property .—^38.1 The existing provisions of Chapter XXA envisage 
acquisition by the Central Government of immovable properties, etc., on 
payment of the consideration shown in the instrument of transfer and 15 
per cent, of the said amount. Before these provisions can be invoked, it 
has to be proved that the consideration for transfer of an immovable pro¬ 
perty as agreed to between the parties has not been truly stated in the 
instrument of transfer with the object of facilitating the reduction or evasion 
of the liability of the transferor to pay tax in respect of any income arising 
from the transfer or concealing of any income or any moneys or other 
assets not disclosed by the transferee for the purposes of income-tax or 
wealth-tax. 

38.2 As mentioned in the LTFP (para. 5.29) these provisions have not 
proved to be effective and have generated a great deal of litigation, etc. 
Further, it is essential to find ways in which taxpayers could be induced to 
disclose the true value of their properties. In order to achieve this purpose, 
the new Chapter XXC conferring on the Central Government a pre-emptive 
right to purchase an immovable property has been inserted in the Income- 
tax Act and at the same time by a new section 269RR, it hais been pro¬ 
vided that the provisions of Chapter XXA of the Income-tax Act shall not 
apply to or in relation to the transfer of any immovable property made after 
the 30th day of September, 1986. 

38.3 As a consequential measure, section 276AA of the Income-tax Act 
providing for punishment with rigorous imprisonment up to two years and 
also for liability to fine for failure to comply without reasonable cause 
or excuse with the provisions of section 269AB or with any direction issued 
under sub-section (5) of section 269-1 of the Income-tax Act has been 
omitted with effect from 1-10-1986.*.’’. 

Page 4776: section 269SS: 

Before the text of section 269T, add ,— 

‘‘Notified institutions.—I. Notification No. S. O. 3607, dated 18-7-1986 
as mo^fied by No. S. O. 3828, dated 28-10-1986 or by No, S. O. 4250, 
doted 28-10-1986.—‘In exerdse of the powers conferred by clause («) of 
proviso to section 269SS of the Income-tax Act, 1961 (43 of 1961), the 
Central Government hereby notifies. Housing Development Fmance Cor- 
pmtion Limited, Bombay, in respect of its Ifome Savings Plan Sdiemc, 
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Loan Linked Deposit Sdieme and Certificate of Deposit Scheme^ including 
Cumulative Interest Scheme for the puipose of the said section. The earlier 
notification dated 18-7-1986, is to this extent modified’. [(1987) 164 ITR 
(St.) 4; (1987) 164 ITR (St.) 73 and (1987) 165 ITR (St.) 188].”. 

Page 4780s sccfkm 269T: 

Before the text of section 269TT, add ,— 

**Dqpartmental circular.^—^The following departmental circular is relevant 
to section 269T:— 

^Provisions of section 269T of the Income-tax Act, 1961— Regarding .— 
Indian Banks’ Association had sought a clarification as to whether the pay¬ 
ment in cash of periodical interest amount alone exceeding Rs. 10,000 would 
attract the provisions of section 269T of the Income-tax Act. This section 
provides that no company, co-operative society or firm shall repay any 
deposit otherwise than by an account payee cheque or account payee bank 
draft where the amount of deposit or the aggregate of the amount of 
deposit together with any interest is Rs. 10,000 or more. 

2. The matter has been examined in consultation with the Ministry of 
Law. The Board has been advised that the payment of inter^t of Rs. 10,000 
or more, will have to be made in the manner provided in section 269T 
of the Income-tax Act, 1961. So far as the repayment of deposit together 
with any interest is concerned, there is no room for doubt. If the amount 
of repayment after including the interest is Rs. 10,000 or more, the pro¬ 
visions of section 269T of the Income-tax Act would be attracted. This is 
because the interest accrued on the deposit and credited to the account 
periodically or otherwise partakes of the character of a deposit and as such 
becomes a deposit itself. 

3. These instructions may please be brought to the notice of all the 
oflicers working under you.’ [Circular No. 479, dated 16th January, 1987.]”. 

Page 4784: Chapter XXC: 

Befcue the text of section 269U, add ,— 

"Dqpafimratal circular.-—The scope and effect of the newly inserted 
Chapter XXC, containing sections 269U to 269UO, have been elaborated 
in the following portion of the departmental circular No. 461, dated 9th 
July, 1986, as under:— 

*(xix) Purchase by Central Government of immovable properties in cer¬ 
tain cases of transfer. —37.1 The Finance Act, 1986, has inserted a new 
Chapter XXC in the Income-tax Act relating to pinrchase 1^ Central 
Gpv^nment immovable properties m t^rtidn cases of tr^fer. The pro- 
visitnis of this new Chapter shall came into force on such dides as the 
Onspe! Gbvmunent may, by notification, ap|)ointt and diffmeht dates may 

i" The afpdnteil date hi let day of Odeber, Nd; 

4800), m Attyuft, IMP].-' ■ 
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be appointed for different areas. Accordingty, as per the notification being 
made in this regard, these provisions will come into force with effect from 
1st October, 1986, in the metropolitan cities of Bombay, Calcutta, Delhi 
and Madras. 

37.2 It may be clarified that the provisions in this new Chapter do not 
provide for compulsory acquisition of immovable property but merely enable 
the Central Government to purchase a property which has already been 
offered for sale. Since the transferee does not suffer any inconvenience in 
this process, there is no provision for a solatium. 

37.3 As regards the value of property which is to be purchased, under 
these provisions, it had been announced by the LTFP that “the scope of 
such a provision may be limited initially to the metropolitan cities and also 
to properties worth more than Rs. 10 lakhs” (para. 5.30). In the Budget 
speech 1986-87 also, it has been stated that “to begin with, this provision 
will apply to properties valued at Rs. 10 lakhs located in metropolitan cities” 
(para. 5.33). Accordingly, the new section 269UC(1) provides that no 
transfer of any immovable property of such value exceeding Rs. 5 lakhs 
as may be prescribed shall be effected except after an agreement for transfer 
is entered into between the transferor and the transferee at least three 
months before the intended 'date of transfer. Such agreeqient shall be 
reduced in writing in the form of a statement by each of the parties to such 
transfer in the prescribed manner and shall be furnished to the ‘appropriate 
authority’ within the prescribed period. To begin with, it is proposed to- 
issue a notification making this provision applicable to tnetropolitan cities 
and to transactions of the value of Rs. 10 lakhs and above. 

37.4 The cases coming under this Chapter will not involve deprivation 
of property or any rights therein but will only imply a restriction on the 
contractual rights of the parties. This restriction is just, fair and reasonable 
having regard to the object sought to be achieved. 

37.5 It is a known fact that proliferation of black money is evident in 
the transfer of immovable properties. As mentioned in the LTFP (para. 
5.30), one way of tackling the problem of tax evasion is to confer on the 
Government the pre-emptive right to acquire any immovable property 
undergoing a transfer for consideration above a certain value. The assump¬ 
tion of the powers by the Central Government to purchase immovable pro¬ 
perties in certain cases of transfer thus has the object of inducing the 
transferors and the transferees to declare the full amount of consideration 
in the agreement for transfer. 

37.6 On receipt of the statement by each of the parties tp such transfers 
as are within the purview of section 269UC, the appropriate authority may 
make an order under section 269UD after recording the reasons in writing 
for the purchase of the immovable prq>erty at an amount equal to the 
amount of apparent ctmsideration. TThis order has to be made within » 
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period of two months from the end of the month in which the statement 
in respect of such immovable property is received by the appropriate autho¬ 
rity. It may be mentioned that it would not be all properties beyond a certain 
value that would be purchased by the Government but the recognised stati¬ 
stical method of random sampling will be applied for identifying the pro¬ 
perties which are to be purchased for “the reasons to be recorded in 
writing”, 

37.7 The property in respect of which an order is passed under section 
269UD( 1) shall vest in the Central Government free from all encumbrances. 
Where an order under section 269UD(1) has been made in respect of an 
immovable property, being any rights in,*or with respect to, any land or 
building or part of a building (whether or not including any machinery, 
plant, furniture, fittings or other things therein), which has been constructed 
or which is to be constructed, accruing or arising from any transaction 
(whether by way of becoming a member of, or acquiring shares in, a co¬ 
operative society, company or other association of persons, or by way of 
any agreement or any arrangement of whatsoever nature), such order shall 
have the effect of vesting such right in the Central Government and place 
the Central Government in the same postition in relation to such right as 
the person in whom such right would have continued to vest, if such order 
had not been made. This implies that the rights of the tenant are extin¬ 
guished when the property so vests in the Central Government. It is implied 
that while deciding whether a particular property is to be purchased by the 
Central Government, the appropriate authority may consider the adequacy 
of apparent consideration in the context of the tenancy rights also. How¬ 
ever, a provision for such vesting in the Central Government subject to the 
rights of tenants would have been open to abuse because immediately before 
the transfer, a transferor might have entered into a collusive agreement with 
a tenant in order to defeat the purpose of this provision. This is the main 
reason for vesting of property in the Central Government, as per these 
provisions, free from all encumbrances. . 

37.8 As per section 269UK, no person entering into an agreement for 
the transfer of immovable property in respect of which a statement has 
been furnished, shall revoke or alter such an agreement for transfer of 
such property unless the appropriate authority has not made an order for 
purchase of the said property by the Central Government under section 
269UD and the period specified for making such order has expired or 
the order of the appropriate authority stands abrogated under the provi¬ 
sions of section 269UH. Any transfer of any immovable property in contra¬ 
vention of these provisions shall be void. 

37.9 As per a further condition under section 269UL, a registering 
ofito under the Registration Act, 1908, has been barred from registering 
any document purporting to transfer any imniovable property, exceeding 
the valua^.prescribed unless the appropriate authority certifies that it has 
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no objection to such a transfer. Further no person shall do anything or 
omit to do anything which will have the effect of transfer of any immov¬ 
able property unless the appropriate authority certifies that it has no objec¬ 
tion to such a transfer. 

37.10 As per section 269UO, the provisions of this Chapter shall not 
apply to or in relation to any immovable property where the agreement 
for transfer of such property is made by a person to his relative on account 
of natural love and affection, if a recital to that effect is made in the agree¬ 
ment for transfer. 

37.11 As per section 269UF where an order for the purchase of any 
immovable property is made, the Central Government shall pay by way of 
consideration for the purchase of immovable property, an amount equal to 
the amount of apparent consideration. The said amount would be tendered 
to the person or persons entitled thereto within a period of one month from 
the end of the month in which the immovable property concerned becomes 
vested in the Central Government. If the Central Government fails to tender 
such amount to the person interested or to deposit the same with the appro¬ 
priate authority within that specified period, the order to purchase the 
immovable property by the Central Government shall stand abrogated and 
the immovable property shall stand revested in the owner of that property 
after the expiry of the period in question. 

. 37.12 Section 276AB provides that any person who fails to comply 
with the provisions of section 269UC or fails to surrender or deliver posses¬ 
sion of the property under section 269UE(2) or contravenes the provisions 
of section 269UL(2) shall be punishable with rigorous imprisonment ex¬ 
tending up to 2 years and shall also be liable to fine. In the absence of 
special and adequate reasons to the contrary to be recorded in the judgment, 
such imprisonment shall not be for a period of less than 6 months.’.”. 

Page 4784: section 269U: 

Before the text of section 269UA, add ,— 

‘^Notifications under section 269U.—I. ‘In exercise of the powers con¬ 
ferred by section 269U of the Income-tax Act, 1961 (43 of 1961), the 
Central Government hereby appoints the 1st day of October, 1986, as the 
date on which Chapter XXC of the said Act shall come into force in— 

(/) the Union territory of Delhi, 

(«) the areas comprised in ‘Greater Bombay’ within the meaning of 
the Bombay Municipal Corporation Act (Act No. 3 of 1888); 

(h 7) the areas comprised in ‘Calcutta Metropolitan Area’ within the 
meaning of the West Bengal Town and Country (Planning and 
Development) Act, 1979 (Act No. 13 of 1979); and 
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(/v) the areas comprised in ‘Madras Metropolitan Planning Area’ within 
the meaning of the Tamil Nadu Town and Country Planning Act, 
1971 (Act No. 35 of 1972).’ 

[Notification No. S. O. 480(£), dated 7th August, 1986.] 

n. ‘In exercise of the powers conferred by section 269U of the Income- 
tax Act, 1961 (43 of 1961), the Central Government hereby appoints the 
1st day of October, 1987, as the date on which Chapter XXC of the said 
Act shall come into force in— 

(0 the areas comprised in the “Bangalore Metropolitan Region” 
within the meaning of the Bangalore Metropolitan Region Deve¬ 
lopment Authority Act, 1985 (Karnataka Act No. 39 of 1985), 
and 

(h) the areas declared by the State Government of Gujarat under sec¬ 
tion 22 of the Gujarat Town Planning and Urban Development 
Act, 1976 (Gujarat Act No. 27 of 1976) as “Ahmedabad Urban 
Development Area” and the areas comprised in the city of 
Ahmedabad constituted under section 3 of the Bombay Provincial 
Municipal Corporations Act, 1949 (Bombay Act No. LIX of 1949) 
as applicable to the State of Gujarat.’ 

[Notification No. S. O. 835(£), dated 21st September, 1987.]” 

Page 4787: section 269UA: 

At the end of the text of section 269UA add ,— 

‘^Relevant rule.—^Rule 48-1 of the Income-tax R les, 1962 [which has 
been reproduced at page xxxv of Vol. 6] is relevant to section 269UA.” 

Page 4790: section 269UB: 

Before <the text of section 269UC, add ,— 

**ReIevant rule.—Rule 48-J of the Income-tax Rules, 1962 [which has 
been reproduced at pajes xxxv-xxxvi of Vol. 6] is relevant to section 269UB. 

Notification under section 269UB.—In exercise of the powers conferred 
by sub-sections (1) and (2) of section 269UB of the Income-tax Act, 1961 
(43 of 1961), the Central Government hereby constitutes the appropriate 
authorities specified in column (1) of the Table below, each consisting of 
three persons mentioned in the corresponding entries in column (2) of the 
' said Table, to perform the functions of the appropriate authorities under 
Chapter XXC of the said Act, within the local limits specified i,"* the corres 
ponding entries in column (3) of the said Table. 
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Table 


Appropriate 

Name and Designation of 

Local limits 

authority 

the members of the Appro- 



priate Authority 


(1) 

(2) 

(3) 


1. Appropriate 

(i) 

Authority, 

Delhi. 

(«) 


(Hi) 

2. Appropriate 

(0 

Authority, 

Bombay. 

(«) 


(Hi) 


3. Appropriate (/) 
Authority, 

(K‘) 


m 


Shri K. R. Gupta, 
Commissioner of In- 
.come-tax. 

Shri A. P. Saxena, 
Commissioner of In¬ 
come-tax. 

Shri T. S. Ratnam, 
Chief Engineer. 

Shri P. G. Gandhi, 
Commissioner of In¬ 
come-tax. 

Shri S. S. R. Inani- 
dar, Commissioner 
of Income-tax. 

Shri O. D. Mohin- 
dra. Chief Engineer. 


Smt. L. Ramasubra- 
manyam, Commis¬ 
sioner of Income- 
tax. 

Shri S. Kanan, Com¬ 
missioner of In¬ 
come-tax. 

Shri S. C. Gupta, 
Chief Engineer. 


The Union territory of 
Delhi. 


The areas comprised 
in ‘Greater Bombay’ 
within the meaning of 
the Bombay Municipal 
Corporation Act (Act 
No. 3 of 1888). 

The .areas declared by 
the State Government 
of Gujarat under sec¬ 
tion 22 of the Gujarat 
Town Planning and 
Urban Development 
Act, 1976 (Gujarat 
Act No. 27 of 1976) 
as “Ahmedabad Urban 
Development Area” 
and the areas com¬ 
prised in the city of 
Ahmedabad constitut¬ 
ed under section 3 of 
the Bombay Provincial 
Municipal Corpora¬ 
tions Act, 1949 
(Bombay Act No. LIX 
of 1949) as applicable 
to the State of 
Gujarat, 

The areas comprised 
in ‘Calcutta Metro¬ 
politan Area’ within 
the meaning of the 
West Bengal Town and 
Country /Planning 
and Development) 
Act, 1979 (Act J^o. 13 
of 1979). 
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( 1 ) _ 

4. Appropriate (i) 
Authority, 

Madras. 

(«) 

(Hi) 


( 2 ) _ 

Shri N. R. Siva- 
swamy, Commis¬ 
sioner of Income- 
tax. 

Shri K. Subrama- 
nian, Commissioner 
of Income-tax. 

Shri Chandra Pal, 
Chief Engineer. 


(3) _ 

The areas comprised 
in ‘Madras Metro¬ 
politan Planning Area’ 
within the meaning of 
the Tamil Nadu Town 
and Country Plaiming 
Act, 1971 (Act No. 
35 of 1972). 

The areas comprised 
in the “Bangalore 
Metropolitan Region” 
within the meaning of 
the Bangalore Metro¬ 
politan Region Deve¬ 
lopment Authority 
Act, 1985 (Karnataka 
Act No. 39 of 1983). 


2. This notification shall come into force on the 1st day of October, 
1986. [Notification No. S. O. 684(E), dated 24-9-1986: (1986) 162 ITR 
<St.) 59-60, as amended by No, S. O. 25(E), dated 21-1-1987: (1987) 165 
ITR (St.) 226; by No. S. O. 240(E). dated 27-3-1987: (1987) 166 ITR 
(St,) 151-152 and also by No. S. O. 836(E), dated 21-9-1987]”. 


Page 4791: section 269UC: 

At the beginning of the page, add ,— 

“Relevant rules and form.—^Rules 48K and 48L of the Income-tax Rules, 
1962 [which have been reproduced at page xxxvi of Vol. 6] and Form No. 
37-1 appended to those Rules [which has been reproduced at pages xl to 
xliii of Vol. 6] are relevant to section 269UC. It may be noted that rule 
48L has, subsequently, been amended by the Income-tax (Seventh Amend¬ 
ment) Rules, 1987.”. 


Page 4794: section 269UD: 

After line 2 from top, add ,— 

“Proceedings under Chapter XXC challenged.—^In Smt. Swarna B. Kapur 
V A. C. Panchdhari: Kishor Tulsidas Choksi v A. C. Panchadhari [(1987) 
167 ITR 200 (Bom)], the proceedings taken by the appropriate autitiority 
have been challenged in two writ petitions. Rule was issued and stay of 
proceedings was granted subject to fulfilment of certain conditions men¬ 
tioned in the order.”. 

Page 4804: sectiim 270: 

After the paragraph titled “1922 Acf^, add,-*- 

<^L|i^ghdatfve ame^ment.—Section 270 has been amended by the Taxation 
I4wi (Amendment and Miscellaneous Provisions) Act, 1986 (46 of 1986), 
J>y dmcttihg the mnds ‘without reasonable excuse* from tiiat section, vrith 
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effect from 10-9-1986. For the scope and effect of such amendment, refer¬ 
ence may be made to paragraph 12.4(6) of the departmental circular No. 
469, dated 23rd September, 1986, which has been reproduced at pages 
6698-6699, postr. 

Page 4833: section 271: 

Before line 8 from bottom, add ,— 

“HI. The Taxation Laws {Amendment and Miscellaneous Provisions) 
Act, 1986.—^By this Act, section 271(1) (a) and section 271(1) (6) as also 
Explanation 1 and Explanation 5 to section 271(1) have been amended, 
with effect from 10th September, 1986, 

The scope and effect of the amendments made in section 271, as also 
made in sections 221, 270, 271A, 271B, 272A, 272AA, 272B, 273, 276A, 
276AB, 276B, 276DD and 276E and also of newly inserted sections 273B, 
278AA and 278E have been elaborated in the following portion of the 
departmental circular No. 469, dated 23rd September, 1986, as under:— 

‘(«) Amendments to provisions relating to penalties and prosecutions for 
shifting the burden of proof. —12.1 Chapter XXI of the Income-tax Act 
contains provisions relating to penalties imposable for various defaults under 
the Act. Chapter XXII of the Income-tax Act contains provisions relating 
to offences and prosecutions under the Act. One of the reasons for the un¬ 
satisfactory performance of the Income-tax Department in the matter of 
successfully levying penalty and of prosecuting the defaulters is that invari¬ 
ably appellate authorities and the courts have cast upon the Department 
the near impossible burden of proving the existence of a culpable state of 
mind on the part of the defaulters. 

12.2 On a consideration of the relevant factors in this regard, it was 
announced by the Long Term Fiscal Policy [para. 5.31 (n)] that in order 
to effectively tackle the problem of tax evasion, the Income-tax Department 
will implement a strategy consisting, inter alia, of removing weaknesses in 
the law which hinder effective prosecution of tax evaders and that it was 
intended to incorporate certain provisions in the direct tax laws similar 
to those which already exist in the Customs Act and the Gold (Control) 
Act. For example, under section 123(1) of the Customs Act, 1962, when 
any gold, diamonds or any other class of specified goods are seized in the 
reasonable belief that they are smuggled goods, the burden of proving that 
they are not smuggled goods shall be on the person from whose possession 
the goods were seized and any person claiming to be the owner of such 
seized goods. Similarly, under section 98B of the Gold (Control) Act, 1968, 
in any prosecution for an offence under that Act which recjuires a culpable 
mental state on the part of the accused, the court shall presume the exis¬ 
tence of such mental state but it shall be open to the accused to prove 
the fact that he. had no such mental state with respect to the offence. Accord¬ 
ingly, the intuition of the Government was announced by the LTFP to 
amend the direct tax laws also to provide similar provisions so that once 
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evasion is proved, the intention to evade need not be proved by the 
Department. 

12.3 Apart from the above, in the context of the existing scheme of 
accepting returns vnth incomes up to Rs. 1 lakh without scrutiny, which 
is based on trust, it is only logical that the burden shotdd be cast on the 
assessee to prove his innocence if he has concealed the particulars of his 
income or to prove the existence of reasonable cause if he has committed 
any other default under the direct tax laws. 

12.4 The salient features of the amendments made to the provisions rela¬ 
ting to penalty are as under: 

(a) Under section 221 of the Income-tax Act, penalty is payable when 
an assessee is in default or is deemed to be in default in making the pay¬ 
ment of tax. However, no penalty is to be levied, as per the second proviso 
to section 221(1) if the Income-tax Officer is satisfied that the default was 
for good and sufficient reasons. This proviso has been substituted to secure 
that the burden of proving the existence of reasonable cause for default, to 
the satisfaction of the Income-tax Officer, is cast specifically on the assessee. 

(b) Under the existing provisions, penalty is leviable under section 270 

for failure to furnish information regarding securities, under section 271(1) 
(a) for delay in filing return of income without reasonable cause, under 
section 271(1 )(h) for non-compliance of notice under section 143(2) or 
142(1) or 142(2A), under section 271A for failure to maintain books of 
account, under section 27 IB for failure to get accounts audited, under 
section 272A(2) for failure to answer queries, under section 272AA for 
failure to comply with the provisions of section 133B, under section 272B 
for non-compliance with the provisions of section 139A, under section 
273(l)(h) for failure to furnish a statement of advance tax, under section 
273(2)(h) for failure to furnish estimate of advance tax and under sec¬ 
tion 273(2) (c) of the Income-tax Act for failui« to furnish higher estimate 
of advance tax. Penalty is leviable under these pro^sions if the above 
defaults are committed without reasonable cause (or excuse under section 
270). By omitting the words “without reasonable cause” from these pro¬ 
visions (“without reasonable excuse” from section 270), it has b^ pro¬ 
vided that the default by itself will attract penalty. At the same time, it 
has been provided by a new section 273B, inserted by the Amending Act, 
that notwithstanding anything contained in the provisions of section 270, 
clause (a) or clause (b) of sub-section (1) of section 271, section 271A, 
section 271B, sub-section (2) of section 272A, sub-section (1) of section 
272AA, sub-section (1) of section 272B or clause (b) of sub-section (1), 
or clauses (h) and (c) of sub-section (2), of section 273, no penalty shall 
be imik>sable on the person or the assessee, as the Csnwf may be, lor any 
failure referred to in the said provisions if 1;M» proves that tiiere was reason¬ 
able capse for tiie said f^lure. By this amefith^t,; the onus of provki^ the 
e^ite^ of reasonable cause fi^ tiie defaults referred to In 1h^ proid- 
'Sio^ -ItiB' -'been' cast '^'tiie' 'tiuq>ayer. ,!&' Ms tef4fnnci'':ndi^>:'te 
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made to section 123(1) of the Customs Act, 1962, as discussed in para. 
12.2 above. 

(c)(i4) Section 271(l)(c) of the Income-tax Act provides that penalty 
shall be leviable in the case of an assessee who has concealed the particulars of 
his income or furnished inaccurate particulars thereof. In a series of deci¬ 
sions beginning with the judgment in 1970, in the case of CIT v Anwar Ali 
[(1970) 76 ITR 696], based on the law as it stood prior to 1-4-1964, the 
Supreme Court laid down the following basic principles for levying penalty 
under these provisions: 

(/) an order imposing a penalty is the result of ^Mo^i-criminal pro¬ 
ceedings and the burden lay with the Income-tax Department to 
establish that the disputed amount represented his income; and 
(/i) the Department has to prove that the assessee had consciously 
concealed the particulars of his income or had deliberately furni¬ 
shed inaccurate particulars thereof. 

The inadequacy of the Explanation added by the Finance Act, 1964, led 
to the substitution by the Taxation Laws (Amendment) Act, 1975, of four 
Explanations. The existing Explanation 1 to section 271(1) provides for the 
situation where no explanation for the failure is offered by the assessee 
or where the explanation that has been offered is found to be false or where 
the assessee is not able to substantiate the explanation offered by him. In 
all these cases, the amount added or disallowed in computing the total 
income of such person shall be deemed to represent the income in respect 
of which particulars have been concealed. As per the proviso to this Ex¬ 
planation, the onus to establish that the explanation offered was bona fide 
and all facts relating to the same and material to the computation of his 
income have been disclosed by him will be on the person charged for 
concealment. However, the fact that the explanation offered w'as not sub¬ 
stantiated will have to be established by the Income-tax Department. 
Further, under the existing provisions, mere failure on the part of the 
assessee to substantiate his explanation is not enough to warrant penalty if 
such explanation is bona fide and ali facts relating to the same are dis¬ 
closed by him. The Amending Act in clause (B) of this Explanation has 
substituted for the words “not able to substantiate”, the words “not able 
to subsantiate and fails to prove that such explanation is bona fide and 
that all the facts i^elating to the same and material to the computation of 
his total income have been disclosed by him”. Further, the proviso making 
the existing Explanation inapplicable to a case where in respect of any 
amount added or disallowed as a result of the rejection of any explanation 
offered by such person if the explanation is bona fide and all the facts 
relating to the same and material to the computation of his total income 
have been disclosed by him, has been cast on the person who has com¬ 
mitted the default. 

. (c)(R) As per the existing Explanation 5 to section 271(1) of the 
Income-tax Act, if at the time of search, ass^ which are not r^orded in 
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the books of account are found, a taxpayer is liable to penalty for conceal¬ 
ment even if he declares the'full value of those assets as his income in the 
return filed after the search. This provision has been found to operate 
even in cases where the assessee has no intention to fabricate any evidence 
and he includes in his return the income out of which such assets have 
been acquired. Hence, by the Amending Act, it has been provided that if 
an assessee in such cases makes a statement during the course of the search 
admitting that the assets found at his premises or under his control have 
been acquired out of his income which has not been disclosed so far in 
his return of income to be furnished before the expiry of time prescribed 
in clause (a) or (6) of section 139(1) and specifies in the statement the 
manner in which such income has been derived and pays the taxes that 
are due thereon, no penalty shall be leviable. 

(d) Under the existing provisions, prosecution has been provided under 
section 276A(/) for non-compliance with the provisions of section 178(1), 
under section 276(«) and (Hi) for non-compliance with the provisions of 
section 178(3), under section 276AA for non-compliance of the provi¬ 
sions of section 269AB or 269-1, under section 276AB for non-compliance 
with the provisions of sections 269UC, 269UE(2) and 269UL(2), under 
section 276B for failure to deduct or pay tax as per Chapter XVIIB, etc., 
under section 276DD for non-compliance with the provisions of section 
269SS, and under section 276E for non-compliance with the provisions of 
section 269-T if the failure is without reasonable cause or excuse. From 
the above provisions, the words “without reasonable cause or excuse” have 
been omitted. This will mean that committing of the actus reust of the 
particular offence by itself will attract prosecution. At the same time, by 
inserting a new section 278A A, the Amending Act has provided that not¬ 
withstanding anything contained in the provisions of section 276A, 276AA, 
276AB, 276B, 276DD or 276E, no person shall be punishable for any 
failure referred, to in these provisions if he proves that there was reason¬ 
able cause for sqch failure: By this amendment, it has been secured that 
the assessee has to prove the existence of a reasonable cause for the failure 
as specified above. 

(e) By inserting a new section 278E, it has been provided that in any 
prosecution for any offence under this Act which requires a culpable mental 
state on the part of the accused, the court shall presume the existence of 
such mental state but it shall be a defence for the accused to prove the 
fact that he had no such mental state with respect to the act charged as 
an offence in that prosecution. The Explanation provides that “culpable 
meptal state” includes intention, motive or knowledge of a fact or belief 
in, or reason to believe, a fact. Further, that a fact is said to be proved 
only when the court believes it to exist beyond a reasonable doubt and hot 
merely when its existence is established by a preponderance of probability. 


t/ It means ‘wrongful deed'. 
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By this amendment, a court has to presume the existence of a criminal 
mental state on the part of die accused in any prosecution requiring such a 
mental state. However, this presumption can be rebutted by the accused to 
prove that there was no intention, motive or knowledge of a fact or belief 
in or reason to believe a fact in respect of the act charged as an offence 
in that prosecution. As regards the degree of proving the absence of a culp¬ 
able mental state, it has been provided that a fact is said to be proved only 
when the court believes it to exist beyond a reasonable doubt and not 
merely when its existence is established by a preponderance of probability. 
This provision is based on the provisions contained in several other enact¬ 
ments dealing with economic offences such as section 138A of the Customs 
Act, 1962, section 9C of the Central Excises and Salt Act, 1944, section 
98B of the Gold (Control) Act, 1968, and section 59 of the Foreign Ex¬ 
change Regulation Act, 1973. 

12.5 The above provisions will come into effect immediately and will 
accordingly apply in respect of all defaults or offences committed hereafter.’.”. 

Page 4836: section 271: 

On the subject ^'Satisfaction, and not issue or service of notice, in the 
course of the proceedings necessary^', reference may also be made to CIT v 
Dewan Kunj Lai Kanhaiya Lai, (1987) 164 ITR 284 (Pat), 

Page 4843: section 271: 

After line 4 from top, add ,— 

**Peinlty and prosecntioiK—distinction. —^There is a marked distinction be> 
tween prosecution for an offence punishable under the Act and proceedings 
to impose penalties under Chapter XXL Penalty proceedings are not criminal 
proceedings in the strict sense. In a criminal charge, unless the prosecu¬ 
tion provesi beyond reasonable doubt the offence committed by the assessee 
under the Act, the delinquent is entitled to the benefit of doubt and thereby 
goes scot free. The acquittal is on the technical rule of presumed inno¬ 
cence, The standard of proof for imposition of penalty is not as rigorous 
as that for prosecution of an offence. The test in the case of penalty is 
totality of circumstances. Evidence may be oral, documentary or circumstan¬ 
tial [Thakur V. Hari Prasad v CIT, (1987) 167 ITR 603, 610-1! (AP)l.**f 

Page 4843: section 271; 

At the end of the paragraphs titled "Who can initiate procee^ngs and 
impose p&valty under section 2717”, add,-— 

“Where the proceedings are before an appellate authority, the Income- 
tax Officer is not empowered to impose penalty [see, CIT v Ananda Bazar 
Patrika iPr) Ltd., (1987) 167 ITR 268 (Cal)].”. 

t ’lnHih effect from ioth September, 1986, the provisions of section 2'r9B 
are pertinent oh‘the point ndiich-lays down a'presumption as to eulpable 
mental state. 

cap: it v-7—52 
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Pages 4843-4844: sectkm 271: 

On the subject ‘^Discretion, when steps in section 271(1) ami how to be 
exercised”, reference may also be made to CIT v Bengal Iron Galvaruzing 
Works, (1987) 165 ITR 249 (Cal). 

Page 4844: section 271: 

On the subject “Minimum and maximum limits”, rrference may also be 
made to Bhoomareddy Bros, v CIT, (1987) 163 ITR 854 (Kam). 

Pages 4849-4850: section 271: 

On the subject “Article 20 of the Constitution has no application to 
penalties imposable by departmental authorities”, reference may also be 
made to CIT v Amatul Kareem, (1987) 167 ITR 703 (AP) [holding that, 
section 18(1) (a) of the Wealth-tax Act, 1957, which is in the nature of a 
civil liability, r is not violative of Article 20(1) of the Constitution which 
contemplates proceedings in the nature of criminal proceedings]. 

Pages 4853-4854: section 271(l)(a): 

On the subject “Non-submission or delayed submission of return is a 
continuing default”, reference may also be made to CWT v Amolak Singh 
Jain, (1987) 163 ITR 825 (Del); CWT v Inder Sain Jain & Satyapal Jain, 
(1987) 163 ITR 831 (Del); CWT v Amatul Kareem, (1987) 167 ITR 703 
(AP); CWT V Dalip Kumar Worah, (1987) 167 ITR 811 (Pat—FB); 
H. P. Agarwalla <& Sons v CIT, (1987) 167 ITR 822 (Pat); CIT v Sri 
Mohan Lai Agrawala, (1987) 167 ITR 825 (Pat); CWT v S. N. Tawaria, 
(1987) 63 CTR (Bom) 64. 

Page 4854: section 271(l)(a): 

After serial No. 7, listing the cases which are no more good law in view 
the Supreme Court decision in Maya Rani Punj case [(1986) 157 ITR 330 
(SC)], add,— 

“8. Prithvi Singh v CWT, (1984) 148 ITR 516 (Raj). 

9. Jayendra Singh v CIT, (1986) 160 ITR 866 (Raj).”. 

Pages 4859-4865: section 271(l)(a): 

At the end of the paragraphs titled “Mens rea, whether ingredient of 
section 271(1) (a)?”, add ,— ; , 

‘Tn CIT v Purkha Ram [(1986) 56 CTR (Raj) 264], the Division Bench 
required that the matter about the burden of proof of reasonable cause to 
be referred to a Full Bench. 

It may be noted that as a result of the amendment of section 271(1) (n) 
and insertion of a new section 273B by the Taxation Laws, (Amendment 
and Miscellaneous Provisions) Act, 1986 (46 of 1986), with effect from 
lOth September, 1986, the onus of proving the existence of reasonaWe cause 
for default under section 271(1) (a) has specifically been cast on the 
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assessee. Thus, for defaults committed on or after 10th September, 1086, the 
question of mens rea is not at idl relevant’*. 

Pages 4866^867: section 271(l)(a): 

At the end of the paragraphs titled “Reasonable cause or not — determi¬ 
nation of\ addt — 

“Where the appeal is decided by the appellate authority on a point other 
than existence of a reasonable cause and the appellate order is set aside 
by the higher forum, it is open to the assessee to raise the contention that 
there was a reasonable cause for not filing the return within the prescribed 
time when the matter comes back to that appellate authority [CWT v Amatul 
Kareem, (1087) 167 ITR 703 (AP)]. 

In CIT V S. P. Viz Construction Co. [(1987) 165 ITR 732 (Pat)], it 
has been held that an application for extension of time for filing the return 
received after the expiry of the statutorily prescribed period cannot be taken 
into account in deciding the question of reasonableness of delay in filing 
the. return. With respect, it is submitted that this view requires recnsi- 
deration,”. 

Pages 4867*4868: section 271(lKa): 

On the question “Reasonable cause, a question of fact", reference may 
also be made to CIT v New Friends & Co., (1986) 160 ITR 470 (Raj); 
CWT V Rajmata Smt. Geeta Kumari, (1987) 163 ITR 570 (Raj); Ashok 
Kumar Jain v CWT, (1987) 164 ITR 522 (Pat); CIT v Kanhayalal 
Mukundlal, (1987) 166 ITR 274 (Cal); CIT v Ramanlal Kamdar, (1987) 
61 CTR (Mad) 13. 

Page 4869: section 271(l)(a): 

At the end of serial No. (12), discussing the cases where it was held 
that there was a reasonable cause for delay in furnishing or non-fumtshing 
of the return, add ,— 

“(13) err v Kanhayalal Mukundlal, (1987) 166 ITR 274 (Cal).”. 

Page 4869: section 271(l)(a): 

In the last line of the paragraph titled “Interest and perudty both possibJP*, 
after “150 ITR 671 (Bom)”, odd,—“; Jamunadas Mannalal v CIT, (1987) 
164 ITR 66 (Pat); Pearl Construction Co. v CIT, (1986) 56 CTR (Pat) 
119”. 

Page 4870: section 271(l)(a): 

In lines 12-13 from top, after “158 ITR 520 (Guj)”, add,— Dooars 
Transport v CIT, (1986) 162 IHR 383 (Cal)” [holding that the charging 
of interest for late filing of return raises a preuimption of extension of 
time tmd, fhei^ore, penal^ cannot be levied}. 
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Page 4871: section 271(iKa)t 

At the end of the paragraphs titled ^Quoraum of penidty”, addr— 

“In the facts of CIT v Ramanlal Kamdar [(1^7) 61 CTR (Mad) 13]^ 
the Tribunal was held justified in reducing the quantum of penalty as it was 
found that there existed a reasonable cause for a part of the delay in 
filing the return.’*. 

Page 4877: section 271(l>(a): 

In line 10 from top, after “(1982) Taxation 66(3)-243 (MP)”, add,— 

CWT V Sham Ice Oil & General Mills, (1984) 17 Taxman 329 (Punj); 
Kanhiyalal v CIT, (1985) 22 Taxman 66 (Raj); Prithvi Singh v CWT, 
(1984) 148 ITR 516 (Raj); CWT v Zaverbhai Bapuji, (1985) 151 ITR 
167 (Guj); CWT v Saraswati Devi, (1985) 151 ITR 300 (Pat); Manokar 
Lai Nagpal v CWT, (1985) 151 ITR 558 (Punj); CWT v Jagarnath Singh, 
(1985) 153 ITR 589 (Pat); CWT v Maharaja Shri Deyi Sjnghji of Jodhpur, 
(1985) 155 ITR 333 (Raj); Ram Swaroop v CWT, (1985) 156 ITR 677 
(All); Jayendra Singh v CIT, (1986) 160 ITR 866 (Raj); CWT v Ramdeo 
Sachdeo, (1987) 163 ITR 873 (Pat); Ram Singh v CWT, (1987) 62 CTR 
(Pat) 173“ [In case of penalty under sectipn 18(l)(i), the crucial date 
was the one on which the default first occurred, i.e., the date when the 
return fell due under the provisions of law. The law as regards quantum,, 
ordinarily, was held to be the one that stood in force on such date]. 

Page 4877: section 271(l)(a): 

After line 19 from top, add ,— 

“After following the decision of the Supreme Court in Maya Rani Punj v 
CIT [(1986) 157 ITR 330 (SC)], one view is that the law applicable is 
that which was prevailing on the date on which the vulnerable wealth-tax 
return was filed [CWT v Amolak Singh Jain, (1987) 163 ITR 825 (Del); 
CWT V Inder Sain Jain and Saiyapal Jain, (1987) 163 ITR 831 (Del)]. 

The other view is that the penalty is to be levied in accordance with the 
law in force when the relevant wealth-tax assessment was completed and 
the Wealth-tax Officer decided to initiate proceeding for imposition of 
penalty [CWT v Krishna Bazaz, (1987) 166 ITR 620 (Cal); QWT v Arnmut 
Kareem, (1987) 167 ITR 703 (AP); CWT v Dalip Kumar Worah, (1987) 
167 ITR 811 (Pat—FB), ovenruUng, CIT/CWT v Jagjit Kaur, (1986) 162 
ITR 844 (Pat); H. P. Agarwalla & Sons v CIT, (1987) 167 ITR 822 
(Pat); CIT V Sri Mohan Lai Agarwala, (1987) 167 ITR 825 (Pat)]. 

Yet, another view is that where the period of deficit is covered by the 
unamended provisions as also by the amended provisions, the peiralty is 
iariposable upon the assessee under the unamended provisions fbr the period 
of default till the riete of amendment arid under the amended provisions 
for the period of default after die amendment [dPT y S. ‘N. Tawdtia,. 
(1987) 63 CTR (Bom) 64].”. 
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Page 4879: sectioH 271(lKa): 

After line 15 from top, add ^— 

**No caacellatioa possHde for adstake ia cakidatioa.—It may be that a 
penalty order under section 271 (!)(«) is challenged on the ground that 
the calculation of the period of delay was incorrect. In such a case, the 
mistake in calculation of the period of delay is insufficient to set aside the 
entire penalty. The appellate authority can correct the mistake and calculate 
the amount of penalty leviable accordin^y. If, in such a case, the assessee 
also contends that there was a sufficient cause for delay in filing the return, 
the appellate authority must first consider and decide the question of exist¬ 
ence of the reasonable cause {CIT v Basna Vikas Khand Sahakari Vipanan 
Sanstha Maryadit, (1987) 166 ITR 46 (MP)].”. 

Page 4885: section 271(lKc): 

At the end of line 8 from top, odd,—^“Similarly, in Addl. CIT v Kejriwal 
Iron Stores [(1987) Taxation 85(3)-151 (Raj)], it has been held that the 
basis of satisfaction of the Income-tax Officer for initiating penalty proceed¬ 
ings cannot, subsequently, be altered by the Inspecting Assistant Commis¬ 
sioner so as to make a new ground for imposition of the penalty.”. 

Pages 4888*4889: section 271(l)(c): 

On the subject 'Whether penalty possible for omission to disclose wife’s 
or son’s income taggable under section 64”, reference may also be made to 
CIT V Jai Ram Prasad, (1987) 165 ITR"443 (Pat). 

Page 4889: section 271(l)(c): 

In the last line, after “22 ITR 339 (Nag)”, odd,—”; Badri Prasad Om 
Prakash v CIT [(1987) 163 ITR 440 (Raj)]” [holding that the subsequent 
filing of a revised return after queries from the authority concerned cannot 
escape liability for penalty]. 

Pi^e 4890: section 271(l)(c): 

In lines 11 and 10 from bottom, after “154 ITR 509, 531 (Del)”, add,— 
“; CIT V Dr. Ku. M. Dubey, (1987) Taxation 87(3)-81 (MP)” [holding 
that revised return filed voluntarily without detection would go to mitigate 
the default of concealment]. 

Pages 4895-4898: section 271(l)(c): 

At the end of the paragraphs titled "Concealment—rordinarily a ques* 
tion of facf\ add ,— 

“These were also held to be questions of fact:— 

(1) Whether there was concealment or not is, ordinarily, a question of 
fact [5i> Shadi Lai Sugar &. General Mills Ltd. v CIT, (1987) 33 Taxman 
460A (SC); Mooifi Jatmal v CIT, (1986) 160 ITR 475 (MP); CIT v 
M. George Bros., (1986) 160 ITR 511 (Ker); CWT v Akshay Kumar 
Sanghi, (1987) 163 ITR 43 (Raj); Badri Prasad Om Prakash v C/T, 
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(1987) 163 ITR 440 (Raj); CIT v Hazan Mai Milap Chand Suram, 
(1987) 163 ITR 531 (Raj); CIT v Smt. Chandradevi, (1987) 163 ITR 
548 (MP); CIT v Raj Ttxtiles, (1987) 166 ITR 632 (MP) ; CIT v Chatur- 
bhuj Banwarilal, (1987) 16©ITR 659 (Raj); Thakur V. Hariprasad v C/r„ 
(1987) 63 CTR (AP) 255; Narayan Hosiery Pr. Ltd. v CIT. (1987) 
Taxation 86(3)-7 (Bom); CIT v Pawan Kumar Dalmia. (1987) 168 ITR 
1 (Ker)]. 

(2) Where the fact-finding body, bearing in mind the correct principles, 
comes to the conclusion that the assessee has discharged the onus, it be¬ 
comes a conclusion of fact [CIT v Mussddilal Ram Bharose, (1987) 165 
ITR 14, 23 (SC)]. 

(3) Whether the burden of proof in a given case has been discharged 
[CIT V Pawan Kumar Dalmia, (1987) 168 ITR 1 (Ker); Mooiji Jatmal v 
CIT, (1986) 160 ITR 475 (MP); CIT v Saraf Trading Corporation, (1987) 
167 ITR 909 (Ker)]. 

(4) Whether the presumption under the Explanation to section 271(1) 
(c) has been rebutted [CIT v Pawan Kumar Dalmia, (1987) 168 ITR 1 
(Ker); CIT v Saraf Trading Co.. (1987) 167 ITR 909 (Ker)]. 

(5) Finding as to date of concealment [CIT v Manilal Tribhuwandas. 
(1986) 26 Taxman 143 (MP)]. 

These were also held to be questions of law:— 

(1) Whether the Tribunal was right in law in holding that where a case 
falls under the Explanation to section 271(l)(c), only the minimum penalty 
is leviable under section 271(1) («/) [CIT v Punjab Kesari Hosiery Factory, 
(1987) 163 ITR 330 (Punj)]. 

(2) Whether the Tribunal was justified in holding that the main section 
27](l)(c) and the Explanation thereto were mutually exclusive [CIT v 
Punjab Kesari Hosiery Factory, (1987) 163 ITR 330 (Punj)]. 

(3) Whether the Tribunal’s order cancelling the penalty levied under 
section 271(l)(c) was vitiated on account of the Tribunal’s failure to fully 
consider and appreciate the relevant facts [CIT v Madan Gopal Bansal & 
Sons, (1987) 163 ITR 712 (All)]. 

(4) Whether the Explanation was attracted and the penalty was pro¬ 
perly levied [Bombay Motors v CIT, (1987) 165 ITR 523 (Raj)]. 

(5) Whether the failure on the part of the assessee to substantiate the 
claim of deductions would amount to concealment of the particulars of his 
income [Narendra Kumar Rajendra Kumar Jain v CIT, (1987) 167 ITR 
488 (MP)]. 

(6) Whether the Tribunal was justified in cancelling the penalty [CIT v 
5. Sohan Singh, (1987) 61 CTR (Del) 153]. Also see, CIT v LalVs Gems 
di Jewels, (1987) 64 CTR (Raj) 278. 

This was also held to be a mixed question of law and fact:— 

(1) Whether the penalty for concealment would be exigible or not [Bhag 
Mai Charami Lai v CIT. (1987) 163 ITR 354 (Punj)].”. 
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Page 4898: section 271(l)(c): 

Paragraph titled ''Strict proof necessary in respect of each year": The 
decision in CIT v Sir Shadital Sugar General Mills Ltd [(1972) 86 ITR 
776 (All)] has been revised in Sir Shadilal Sugar & General Mills Ltd. 
V CIT [(1987) 168 ITR 705 (SC)). 

Page 4900: section 271(l)(c): 

In line 19 from top, after “117 ITR 138 (J&K)”, add,—CIT v 
Bengal Iron Galvanising Works, (1987) 165 ITR 249 (Cal); CIT v Tara- 
chand Ghanashyamdas, (1987) 165 ITR 655 (Cal); CIT v Bharat Umbrella 
Mfg. Co., (1987) 167 ITR 683 (AP)” [holding that onus to prove con¬ 
cealment lies on the department]. 

Page 4901: section 271(l)(c): 

In line 17 from* top, after “135 ITR 797 (Cal)”, odd,—“; CIT v Tara- 
chand Ghanashyamdas, (1987) 165 ITR 655 (Cal); CIT v Bharat Um¬ 
brella Mfg. Co., (1987) 167 ITR 683 (AP); CIT v Saraf Trading Cor¬ 
poration, (1987) 167 ITR 909 (Ker); CIT v Pawan Kumar Dalmia, (1987) 
168 ITR 1 (Ker)” [holding that findings in assessment proceedings are 
relevant, but not conclusive, in penalty proceedings]. 

Page 4907: section 271(l)(c): 

After serial No. 30, discussing cases where, on facts, penalty under sec¬ 
tion 28(1 )(c) of the 1922 Act or under section 271(1) (c) (upto assess¬ 
ment year 1963-64) held leviable, add ,— 

“31. CIT V Standard Mercantile Co., (1987) 166 ITR 39 (Pat) 
[additions made where the assessee admitted clandestine busi¬ 
ness]. 

32. CIT V M. N. Chatterjee, (1987) 64 CTR (Pat) 314 [there was 
no explanation worth the name why the assessee showed a figure 
of sale before the income-tax authority lower than what he had 
stated before the sales tax authority]. 

33. R, B. Shreeram Durgaprasad Fatechand Narsinghdas v CIT, 
(1987) 168 ITR 619 (Bom) [where the inference of con¬ 
scious concealment was not based merely upon the falsity of 
the assessee’s explanation, but on positive meterial to indicate 
that the whole scheme was to disguise the profits].”. 

Page 4909: section 271(l)(c): 

After serial No. 33, discussing the cases where, on facts, penalty under 
section 28(1 )(c) of the 1922 Act or under section 271(l)(c) (upto assess¬ 
ment year 1963-64) held not leviable, add ,— 

“34. CIT V Bengal Iron Galvanising Works, (1987) 165 ITR 249 
(Clal) [assessee made a full disclosure before assessment]. 
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35. CIT V Tarachand Ghanashyamdas, (1987) 165 ITR 655 (C«l) 
[apart from falsity of the assessee’s explanation, there was no 
other material]. 

36. PraMad Maliram v CIT, (1987) 166 ITR 149 (Raj) [there 
was no evidence of concealment of income]. 

37. Jainarayan Babulal v CIT, (1987) Tax LR 1109 (Bom) [assess¬ 
ment of undisclosed income, relating to financial year 1948-49, 
for 1950-51 assessment year held not proper and no penalty 
held leviable for 1950-51].”. 

Pages 4909-4911: section 271(lKc): 

On the subject “Assessee’s agreement or surrender, whether sufficient for 
imposition of penaltyT, reference may also be made to— 

(1) Sir Shadilal Sugar & General Mills Ltd. v CIT, (1987) 168 ITR 
705 (SC), reversing, CIT v Sir Shadilal Sugar & General Mills Ltd., 
(1972) 86 ITR 776 (All), referred to in lines 24-25 from top of page 4910 
[From agreeing to additions, it does not follow that the amount agreed to 
be added was concealed income]. Also see, CIT v Punjab Tyres, (1986) 
162 ITR 517 (MP); CIT v Haji Gaffar Haji Dada Chini, (1987) 34 
Taxman 167 (Bom). 

(2) CIT v M. George <fe Bros., (1986) 160 ITR 511, 516 (Ker) [Where 
the assessee for one reason or the other agrees or surrenders certain amounts 
for assessment, the imposition of penalty solely on the basis of the assessee’s 
surrender will not be well-founded]. 

Pages 4911-4912: section 271(l)(c): 

At the end of the paragraphs titled “Effects of the 1964-amendhtents to 
section 271 (iy\ add ,— 

“Under the law as it stood prior to the amendment of section 271 by the 
Finance Act, 1964, the onus was on the Revenue to prove that the assessee 
had furnished inaccurate particulars or had concealed the income. Diffi¬ 
culties were found in proving the positive element required for concealment 
under the law prior to the amendment and this had to be established by 
the Revenue. To obviate that difficulty, the Explanation was added. The 
effect of the Explanation was that where the total income returned by any 
person was less than 80% of the total income assessed, the onus was on 
such person to prove that the failure to file the correct income did not 
arise from any fraud or any gross or wilful neglect on his part and unless 
he did so, he should be deemed to have concealed the particulars of his 
income or furnished inaccurate particulars, for the purpose of section 271(1) 
(c). The position is that the moment the stipulated difference was there, 
the onus to prove that it was not the failure of the assessee or fraud of the 
assessee or neglect of the assessee that caused the dfflerence shifted to the 
assessee but it has to be borne in* mind that though the onus shifted, the 
onus that was shifted was rebuttable. If in an appropriate case, the Tribunal 
or the factfinding body ^s satisfied by the evidence on die record and 
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inference drawn from the record that the assessee was not guilty of fraud 
or any gross or wilful neglect and if the Revenue had not adduced any 
further evidence, then, in' such a case, the assessee cannot come within 
the mischief of the section and suffer the imposition of penalty [CIT v 
Mussadilal Ram Bharose, (1987) 16S ITR 14, 20 (SC)]. Also see, CIT v 
Turn Sao Munshi Sao, (1987) 165 ITR 496 (Pat).”. 

Pages 4914-4915: section 271(l)(c): 

On the subject '"Even after the Explanation, conscious concealment is 
neede<r\ reference may also be made to CIT v M. George & Bros., (1986) 
160 ITR 511, 516 (Ker); CIT v Hari Ram Sri Ram, (1987) 167 ITR 578 
(All); CIT V Saraf Trading Corporation, (1987) 167 ITR 909 (Ker). 

Page 4915: section 271(l)(c): 

On the subject "Burden of proof in case the Explanation is attracted or 
-where it is not attracted, on whom liesT\ reference may also be made to 
CIT V Hiraltd Shankarlal, (1987) 165 ITR 124 (Cal). 

Page 4920: section 271(l)(c): 

At the end of the paragraph titled "The three presumptions of the Ex- 
planation and their rebuttoT", add ,— 

“Approving the view taken by the Punjab and the Patna High Courts in 
Vishwakarma Industries v CIT [(1982) 135 ITR 652 (Punj—FB)) and 
CIT V Nathulal Agarwala & Sons [(1985) 153 ITR 292 (Pat—FB)], the 
Supreme Court, in CIT v Mussadilal Ram Bharose [(1987) 165 ITR 14, 
22-23 (SC)] has laid down: ‘If the returned income is less than 80% of 
the assessed income, the presumption is raised against the assessee that 
the assesseee is guilty of fraud or gross or wilful neglect as a result of which 
he has concealed the income but this presumption can be rebutted. The 
rebuttal must be on materials relevant and cogent. It is for the fact-finding 
body to judge the relevancy and sufUciency of the materials. If such a fact¬ 
finding body, bearing the aforesaid principles in mind, comes to the con- 
clusidn that the assessee has discharged the onus, it becomes a conclusion 
of fact. No question of law arises.’. 

It has also been laid down [(1987) 165 ITR 14, 21-22 (SC)] that the 
initial burden of discharging the onus of rebuttal is on the assessee. Oice 
that initial burden is discharged, the assessee would be out of the mis¬ 
chief unless further evidence was adduced. As to the nature of the explana¬ 
tion to be rendered by the assessee, the Supreme (^urt expressed their 
agreement [p, 22] with the Patna High Court’s view to the effect that it 
was plain on principle that it was not the law that the moment any fanta¬ 
stic or unacceptable explanation was given, the burden placed upon him 
would be discharged and the presumption rebutted. It was further agreed 
that it is not the law that any and every explanation by the assessee must 
be accepted. It must be an acceptable explanation, accq>table to a fact-^ 
finding body. 
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Also see, CIT v H. Abdul Bakshi & Bros., (1986) 160 ITU 94 (AP— 
FB); CIT V Surinder Singh, (1986) 160 ITR 456 (Punj); CIT v Tulshi Sao 
Munshi Sao, (1987) 165 ITR 496 (Pat); CIT v Meerut Construction Co., 
(1987) 166 ITR 702 (All); CIT v Standard Mercantile Co., (1987) 166 
ITR 39 (Pat); CIT v Saraf Trading Corporation, (1987) 167 ITR 909- 
(Ker); CIT v Pawan Kumar Dalmia, (1987) 168 ITR 1 (Ker).” 

Page 4924: section 271(l)(c): 

At the end of the page, add ,— 

**Thus, Explanation can be invoked even in case of a best judgment assess¬ 
ment.—^The Explanation to section 271(l)(c) applies even in cases of best 
judgment assessment under section 144 of the Act. Therefore, the mere 
fact that the assessee’s income was estimated under section 144 read with 
section 145(2) would not absolve the assessee from discharging the burden 
of proving that failure to return correct income did not arise from fraud 
or gross or wilful neglect. In a case where the Income-tax Officer or the 
taxing authority finds that in maintaining accounts, the assessee has regu¬ 
larly employed a particular method and does not make any investigation 
to find or does not find any defect in the accounts and accepts the accounts 
as they are, he is bound to compute the income in accordance with the 
accounts maintained by the assessee. Therefore, when the assessee repre¬ 
sents to the taxing authority that its accounts are maintained by a method of 
accounting regularly employed, he expects the Income-tax Ofiicer to act 
upon such method and compute the income accordingly. If, in such a 
case, defects in maintaining accounts are noticed and the book result is 
rejected, a heavy burden lies on the assessee to establish that the income 
returned by it was bona fide and proper [Addl. CIT v Chandravilas Hotel, 
(1987) 165 ITR 300, 316, 318 (Guj)]. Also see, CIT v Mediwala & Co., 
(1987) 65 CTR (MP) 13.”. 

Page 4925: section 271(l)(c): 

On the subject “Assessed income to be reprocessed for testing applica¬ 
bility of the Explanation", reference may also be made to CIT v Calcutta 
Credit Corporation, (1987) 166 ITR 29 (Cal). 

Page 4926: section 271(l)(c): 

In lines 25-26 from top, after “24 Taxman 629 (Punj)”, add ,—“= 
(1986) 159 ITR 709 (Punj); CIT v Surinder Singh, (1986) 160 ITR 456 
(Punj); Basanta Mai Tilak Ram v CIT, (1987) 163 ITR 476 (Punj); 
CIT V Smt. Satnam Malik. (1987) 167 ITR 764 (Raj); CIT v M. N. 
Chatterjee, (1987) 64 CTR (Pat) 314” [holding that the ratio of Anwar 
Ali’s case is no longer attracted for the construction of section 271(l)(c) 
read with the 1964-Explanation'l. 

Page 4927: section 271(l)(c)t 
- Aft^ line 8 from top, add ,— 

“At the same time, when a plea of presumption based on the Explana- 
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tion to section 271(1) (c) was raised before the Tribunal, the Tribunal 
cannot reject that contention on the ground that the Explanation was not 
taken support of by the Income-tax Oflker and was not pleaded before the 
first appellate authority [CIT v Raieshwar Singh, (1986) 162 ITR 173, 179 
(Punj)]”. 

Page 4927: section 271(l)(c): 

Before line 13 from bottom, add ,— 

**No penalty survives after deletion of the additions made.—Where the 
additions made in the assessment order, on the basis of which penalty for 
concealment was levied, are deleted, there remains no basis at all for levying 
the penalty for concealment and, therefore, in such a case no such penalty 
can survive and the same is liable to be cancelled [D. L. F. United (Pr.) 
Ltd. V CIT, (1986) 159 ITR 353 (Del); CIT v Dr. D. R. Anand, (1987) 
Taxation UO)-ni (Raj); C/T v Bahri Bros. Pr, Ltd., (1987) 167 ITR 880 
(Pat); CIT v Sukhdeo Charity Estate, (1987) 63 CTR (Raj) 178]. Simi¬ 
larly, a penalty order cannov stand when the assessment itself is vacated 
iCIT V Bhagwan Ltd., (1987) 60 CTR (Cal) 105; CIT v Ram Lai Manohar 
Led, (1986) Taxation 82(3)-450 (Del)].” 

Page 4928: section 271(l)(c): 

After serial No. 13, listing the cases where penalty was found to be 
justified on the basis of the Explanation to section 271(l)(c) (assessment 
years 1964-65 to 1975-76), add,— 

“14. Vimalchand Bhimsen v CIT, (1986) 159 ITR 941 (MP) [the 
assessee gave no plausible explanation], 

15. Buddhadeb Dutta v CIT, (1987) 166 ITR 428 (Cal) [no evid¬ 
ence adduced regarding unexplained investment]. 

16. Rameshwarlal Sewdatrai v CIT, (1987) 166 ITR 439 (Cal) 
[no explanation furnished regarding discrepancy in accounts].” 

Page 4929: section 271(l)(c): 

After serial No. 21, Using the cases where, on facts, the burden cast by 
the Explanation was held to be discharged, add ,— 

“22. CIT v H. Abdul Bakshi «& Bros., (1986) 160 ITR 94 (AP—FB) 
[letters of confirmation and sworn statements of creditors relat¬ 
ing to the factum of lending the amounts in question were held 
constituting prima facie evidence having the effect of discharg¬ 
ing the initial burden of proof], 

23. CIT v Himmat Ram Laxmi Narain, (1986) 162 ITR 619 (Punj) 
[assessee’s explanation was accepted as plausible one]. Also see, 
CIT V Himmat Ram Laxmi Narain, (1987) 166 ITR 633 
(Punj). 

24. CWT V Akshay Kumar Sanghi, (1987) 163 ITR 43 (Raj).”. 
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PSfe 4930: sectioa 271(l)(c): 

Aft^ serial No. 16, giving the illustrative cases where the penalQr (f<» 
assessment years 1964-65 to 1975-76) was held justified, add,-— 

“17. Mooiji Jamal v CIT, (1986) 160 ITR 475 (MP) [the assessee 
did not even care to appear before the ITO and discharge the 
burden of proof which lies on him]. 

18. Dr. {Mrs.) K. D. Arora v CIT: CIT v Dr. (Mrs.) K. D. Arora, 
(1986) 162 ITR 481 (Pat) [no material was adduced to prove 
gifts received]. 

19. Badri Prasad Om Prakash v CIT, (1987) 163 ITR 440 (Raj). 

20. Arya Confectionery Works v CIT, (1987) 163 ITR 840 (MP) 
[assessee was found to carry on a benami business]. 

21. Chuhadmal Takanmal v CIT, (1987) 166 ITR 12 (MP) [value 

of watches seized by the excise department assessed under sec¬ 
tion 69A—no proof by the assessee that there was no conceal¬ 
ment]. « 

22. CIT V R. Leela Vasanth Nair, (1987) 167 ITR 837 (Ker). 

23. Thakur Veerpal Singh v CIT, (1987) Taxation 84(3)-20 (MP) 
[Tribunal found that the assessee was guilty of not returning 
the correct assessable income]. 

24. Atul Kumar Deovrat dc Co. v CIT, (1987) 168 ITR 286 (Cal) 
[assessee consciously and deliberately claimed a loss on re¬ 
valuation and sale of certain shared, claim of loss rejected]. 

Also see, B. Kishanlal Kliandsari Sugar Mills Ltd. v CIT, SLP (Civil) 
No. 9232 of 1987: (1987) 167 ITR (St.) 63 (SC).” 

Page 4932: section 271(l)(c): 

After serial No. 23, giving the illustrative cases where the penalty (for 
assessment years 1964-65 to 1975-76) was held not justified, add, — 

“24. CIT V M. George & Bros., (1986) 160 ITR 511 (Ker) [addi¬ 
tion made on the basis of full particulars furnished before the 
assessment]. 

25. CIT V Punjab Tyres. (1986) 162 ITR 517 (MP) [surrendering 
a certain amount for taxation does not amount to concealment]. 

26. Dr. (Mrs.) K. D. Arora v CIT: CIT v Dr. (Mrs.) K. D. Arora, 
(1986) 162 ITR 481 (Pat) [marginal difference in the cost of 
construction as disclosed by the assessee and the cost as esti¬ 
mated by the department]. 

27. C. M. Shivamallappa v CIT, (1987) 163 lUl 725 (Karn) 
[assessment reopened on the basis of voluntary disclosure of 
receipt by the assessee]. 

28. CIT V Late G. D. Naidu, (1987) 165 ITR 63 (Mad) [assessee 
contending for a particular position contrary to the view taken 
by the ITO]. 
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29. CIT V Calcutta CretUt Corporation^ (1987) 166 ITR 29 (Cal) 
[mere addition does not automatically lead to penalty, more parti¬ 
cularly where two opinions on the same facts possible]. 

30. Prahlad Maliram v CIT, (1987) 166 ITR 149 (Raj) [where 
there was no evidence of concealment dO income]. 

31. CIT V Hari Ram Sri Ram, (1987) 167 ITR 578 (All) [Tri¬ 
bunal found that there was no evidence of contxalment]. 

32. CIT V Chaturbhu} Bhanwarlal, (1987) 166 ITR 659 (Raj) 
[the ITO did not found any item in the books of a(xx>unt to be 
false]. 

33. CIT V Saraf Trading Corporation, (1987) 167 ITR 909 (Ker) 
[the assessee was found to have discharged the burden of proving 
that there was no concealment of income]. 

34. CIT V Pawan Kumar Dalmia, (1987) 168 ITR 1 (Ker) [it was 
found by the Tribunal that there was nothing to show that the 
plea of the assessee that a particular amount did not belong to 
him was false or inherently impossible].’*. 

Pages 4932-4933: section 271(l)(c): 

At the end of the paragraph titled “When remand possible", add ,— 

“In the facts of the following cases, the matter was remanded to the 
Tribunal:— 

(1) C/T V Surinder Singh, (1986) 160 ITR 456 (Punj) [where the 
Tribunal decided the case without applying the Explanation], 

(2) Addl. CIT V Chandmull Radha Kishun, (1986) 161 ITR 172 (Pat) 
(for decision afresh as to whether penalty was to be imposed or not on the 
basis of the finally assessed income as per Tribunal’s order]. 

(3) CIT V Raizally Abidally, (1987) 163 ITR 216 (Bom) [for consi¬ 
dering whether the assessee had discharged the initial burden under the 
Explanation], 

(4) CIT V Hiralal Shankarlal, (1987) 165 ITR 124, 130-31 (Cal) [for 
rehearing the appeal in the light of the observations made in the judgment 
and if necessary after permitting the parties to adduce fresh materials]. 

(5) Addl, CIT v Chandravilas Hotel, (1987) 165 ITR 300 (Gtij). 

(6) CIT V Meerut Construction Co,, (1987) 166 ITR 702 (All) [where 
the Tribunal completely lost sight of the Explanation], 

(7) Addl, CIT V Dwarkadas Devkirumdan, (1987) 167 ITR 277 (Raj) 
(where the Tribunal cancelled the penalty without conadering the Explana- 
nation], 

(8) err V Smt, Satnam Malik, (1987) 167 ITR 764 (Raj) [as the 
TrilMxnal did not examine the facts or the explanation of the assessee keep- 
Ihit in view the provisions of the Explanation], 

(9) Cit V Sait Khubchand Perumal, (1987) Taxation 87(3)-10 (AP) 
(for rehearing the appeal on the basis of the Explanation],**. 
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Page 4936: section 271<1)(€): 

After line 16 £rom top, add ,— 

“It may be noted that Explanation 5 has been amended by the Taxation 
Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 of 1986), 
with effect from 10th September, 1986.”. 

Page 4948: section 271(l)(c): 

In line 18 from top, after “51 CTR (Bom) 299”, add,—“=(1987) 163 
ITR 210 (Bom); CIT v Manilal Tribhuwandas, (1986) 26 Taxman 143 
(MP). Cf. CWT V Laljee Ram Bhagat, (1987) 164 ITR 60 (Pat)” [holding 
that the quantum of penalty must be determined with reference to the law 
prevailing on the day on which the return concealing the income was filed]. 

Page 4948: section 271(l)(c): 

After line 21 from top, add ,— 

“In CIT y M. N. Chatterjee [(1987) 64 CTR (Pat) 314], reling on 
Smt. Maya Rani Pun} v CIT [(1986) 157 ITR 330 (SC)], a case relating 
to penalty under section 271(1)(a) and not section 271(l)(c), it has been 
held that the penalty under section 271(1) (a) is to be levied in terms of 
the law applicable on the day on which the penalty proceedings were initiated 
by the Income-tax Officer. With due respect, the Patna decision requires 
reconsideration.”. 

Page 4952: section 271(2): 

In line 4 from top, after “50 CTR (MP) 213”, add,—“=(1986) 160 ITR 
593 (MP); C/r v iV. G. K. Electrical Industries, (1987) 163 ITR 573 
(Bom); CIT v E. H. Katnawala & Co., (1987) 63 CTR (Bom) 245; CIT v 
Govindram & Co., (1987) 168 ITR 613 (Bom)” [holding that for 
the purpose of levying penalty under section 271 (!)(/), the registered firm 
is to be treated as an unregistered firm and on that basis the calculation of 
tax payable by the registered firm is to be ascertained]. 

Page 4953: section 271(2): 

At the end of line 4 from top, odd,—“The Patna Full Bench decision 
[(1985) 152 ITR 261 (Pat'—^FB)] has been followed in Jamunadas Manna- 
lal V CIT [(1987) 164 ITR 66 (Pat)].”. 

Page 4953: section 271(2): 

At the end of the paragraphs titled ^'Penalty on a registered firm over¬ 
looking provisions of section 271(2)— resuW\ add ,— 

“In Ramanand Singh & Co. v CIT [(1987) 164 ITR 78 (Pat)], it h-s 
been held that overlooking the provisions of section 271(^) is a tnisj^ke 
of law which can be rectified under the provisions of section 164 by the 
authority levying (he penalty.”. 
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Page 4954: section 271A: 

At the end of the paragraph titled “Legislative amendment”, add, — 

“Section 271A has also been amended by the Taxation Laws (Amend¬ 
ment and Miscellaneous Provisions) Act, 1986 (46 of 1986), with effect 
from 10th September, 1986, by omitting the words ‘ , without reasonable 
cause,'. For the scope and effect of such amendment, reference may be made 
to paragrai^ 12.4(b) of the departmental circular No. 469, dated 23rd 
September, 1986, which has been reproduced at pages 6698-6699, ante”. 

Page 4956: section 271B: 

After the paragraph titled “Insertion", add, — 

“Legislative amendment.—Section 271B has been amended by the Taxa¬ 
tion Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 of 
1986), with effect from 10th September, 1986, by omitting the words 
‘ , without reasonable cause,’. For the scope and effect of such amendment, 
reference may be made to paragraph 12.4(b) of the departmental circular 
No. 469, dated 23rd September, 1986, which has been reproduced at pages 
6698-6699, ante.”. 

Page 4959: section 272A: 

After line 25 from top, add, — 

“III. The Taxation Laws {Amendment and Miscellaneous Provisions) 
Act, 1986.—Section 272A(2) has been amended by the Taxation Laws 
(Amendment and Miscellaneous Provisions) Act, 1986 (46 of 1986), with 
eff«:t from 10th September, 1986, by omitting the words ‘ , without reason¬ 
able cause or excuse,’. For the scope and effect of such amendment, refer¬ 
ence may be made to paragraph 12.4(b) of the departmental circular No. 
469, dated 23rd September, 1986, which has been reproduced at pages 
6698-6699, ante.”. 

IV. The Finance Act, 1987.—Section 272A(2)(a) has been amended 
by this Act by substituting the words, figures and letter ‘or section 285B’ 
for the words, figures and letter ‘ , section 285, section 285B or section 
286’, with effect from 1st June, 1987. The substitution is consequential to 
the omission, by that Act, of sections 285 and 286.”. 

Page 4962: section 272AA: 

After line 8 from tq), add, — 

“Legislative amendment.—Section 272AA has been amended by the 
Taxation Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 
of 1986), with effect from 10th September, 1986, by omitting the words 
‘ , t^thout reasonable cause,’. For the scope and effect of such amendment, 
reference may be made to paragraph 12.4(b) of the departmental circular 
No. 469, dated 23rd September, 1986, which has been reproduced. at pages 
6698-6699, ante.”. 
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Page 4962: section 272B: 

After the paragraph titled "/nser/ion", add ,— 

‘^Li^flslative a»«idment>--Section 272B haa been amended by the Taxa¬ 
tion Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 of 
1986), with effect from 10th September, 1986, by omitting tie words 
* , without reasonable cause,’. For the scope and effect of such amendment, 
reference may be made to paragraph 12.4(h) of the departmental circular 
No. 469, dated 23rd September, 1986, which has been reproduced at pages 
6698-6699, ante:\ 

Page 4963: new section 272BB: 

Before the text of section 273, add ,— 

“New section 272BR—^The Finance Act, 1987 (11 of 1987), has inserted 
a new section 272BB, which makes provisions for levy of penalty for failure 
to comply with the provisions of section 203A, with effect from 1st June, 
1987. For the scope and effect of the newly inserted section 272BB, refer¬ 
ence may be made to paragraph 40.2 of the departmental circular No. 
495, dated 22nd September, 1987, which has been reproduced at page 
6589, ante.". 

Page 4971: section 273: 

Before line 6 from bottom, add ,— 

“VII. The Taxation Laws (Amendment and Miscellaneous Provisions) 
Act, 1986.—Section 273 has also been amended by the Taxation Laws 
(Amendment and Miscellaneous Provisions) Act, 1986 (46 of 1986), with 
effect from 10th September, 1986, by omitting the words ‘without reason¬ 
able cause’, wherever they occur. For the scope and effect of such amend¬ 
ment, reference may be made to paragraph 12.4(h) of the departmental 
circular No. 469, dated 23rd September, 1986, which has been reproduced 
at pages 6698-6699, ante *. 

Page 4976: section 273: 

On the subject of interpretation of a marginal note, reference may also 
be made to— 

(1) K. P. Varghese v ITO, (1981) 131 ITR 597, 609-610 (SC) (It is 
undoubtedly true that the marginal note to a section cannot be referred'to 
for the purpose of construing the section but it can certainly be retied upon 
as indicating the drift of the section dr to show what the'section is dealing 
with. It cannot control the interpretation of the words of a section parti¬ 
cularly when the language of the section is clear and unambiguous but, being 
part of the statute, it prima facie furnishes some clue as to the meaning 
and purpose of the section). 

(2) Khoday industries Pr. Ltd. v CIT, (1987) 163 ITR 646 (Kam) [It 
is well-settled that heading of a section generally gives a clue to the Und^- 
standing of the section though it cannot control the plain language of the 
section]. 
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(3) Film Exhibitors, Guild v State of Andhra Pradesh, AIR 1987 AP 
JIO, 117 (FB) [It is now well-settled that marginal note is a part of the 
section. It is key to open mind of the legislature affording guidance in under¬ 
standing their intendment]. 

(4) Badri Prasad Gupta v State of Bihar, AIR 1986 Pat 186, 191 (FB) 
[It is well-settled that the marginal note of a section docs not necessarily 
or wholly control the provision]. 

Page 4977: section 273: 

After line 16 from top, add ,— 

^‘Penalty held possible in the course of rectification proceedings.—In 

CIT V Mamta Tiwarx [(1987) Taxation 86(3)-257 (MP)], the penalty pro¬ 
ceedings under section 273 were initiated in the course of rectification pro¬ 
ceedings under section 155. It was held that the order passed under section 
155 was part of the proceedings of assessment under section 143. Therefore, 
the initiation was validly made. Also see, CIT v Prem Kumar Sethia, (1987) 
Taxation 86(3)-301 (MP).”. 

Pages 4977-4978: section 273: 

On the subject '’‘Penalty for defaults under the 1922 Act", reference may 
also be made to CIT v Central Dyes d. Chemicals Co., (1987) 61 CTR 
(Bom) 225. 

Page 4988: section 273: 

At the end of the paragraph titled "Law applicable", add ,— 

“In Gwalior Palace v CIT, (1987) Taxation 87(3)-43 (AP)], it has 
been held that the law applicable for the assessment year 1976-77 is the one 
that was in force at the beginning of the assessment year, viz., on 1st April, 
1976. The amendments, which came into force with elTcct from 1st June, 
1978, arc not relevant.”. 

Page 4989: .section 273: 

After serial No. (3), discussing cases where existed a reasonable cause 
for non-furnishing of the estimate, add ,— 

“(4) CIT V Ho.shanlal Kasliwal, (1987) 32 Taxman 527 (Raj).” 

Page 4990: section 273: 

After line 8 from lop, add ,— 

“AA(”s power to enhance penalty.—The Appellate Assistant Commis¬ 
sioner has power under section 251(l)fft) to enhance the penally levied 
under section 27.3 \liho<nnareddy Bros, v CIT, (1987) 163 I'PR 854 
tKarn)!.”. 

Page 4997: .vection 273A: 

On the subject "Concept of section ll'SA", reference may also be made 
to Syoti Steels v CIT, (1987) 166 ITR 558, 564 (All) 

cap: ir v-7—53 



6718 


INCOME-TAX LAW, VOL. 7 [S. 273a 


Pages 4999*5000: section 273A: 

On the subject “Conditions for waiver or reduction of penalty or interest**, 
reference may also be made to Surfit Singh v C!T, (1986) 161 ITR 1 
(Punj). 

Page 5000: section 273A: 

On the subject “Power must be exercised on fulfilment of the conditions**, 
reference may also may be made to Shital Prasad v CIT, (1986) 161 ITR 
259, 266 (All). 

Page 5002: section 273A: 

On the subject “Even an old assessee can avail the relief under section 
273A'*, icferencc may also be made to Jaswant Singh v CIT, (1986) 160 
ITR 949 (Punj). 

Page 5008: section 273A: 

Before line 14 from bottom, add ,— 

‘‘Explanation 2 to section 273A, as it stood between 1*10*1984 and 23-5* 
1985 _A new Explanation 2 was inserted in section 273A(1) by the Taxa¬ 

tion Laws (Amendment) Act, 1984 (67 of 1984), with effect from 1st 
October, 1984, and the same was omitted by the Finance Act, 1985, with 
effect from 24th May, 1985. For the scope and effect of the said Explanation 
2, reference may be made to paragraph 37.2 of the departmental circular No. 
394, dated 14th September, 1984, which has been reproduced at pages 4996- 
4997 of Vol. 5. 

A perusal of that Explanation 2 to section 273A(1) makes it clear that 
there are two essential requirements to avail of the benefit given under 
Explanation 2. Firstly, there has to be a full and true disclosure of the 
income and secondly, such a disclosure has to be made within 15 days of the 
seizure, if there is no full and true disclosure, the benefit cannot be availed 
of by the person whose books of account, etc., and valuables are seized. 
There is u time limit also for making the disclosure. That time limit is of 
15 days of the seizure. Unless there is a full compliance with these require¬ 
ments, the benefit under Explanation 2 to section 273A(1) would not be 
available. Whether, there has been a full and true disclosure of income will 
be a question of fact. Similarly, whether such disclosure has been made 
within 15 days will also be a question of fact [Shrec Kishan v CIT, (1987) 
33 Taxman 91, 93 (A!l)l. The Commissioner has no power to extend the 
prescribed period of 15 Uavs \Satish Chandra Agarwal v CIT, (1987) 168 
ITR 481 (AllV, Shree Kishan v CIT, (1987) 33 Taxman 91, 93 (All)].” 

Page 5008: section 273A: 

Before line 8 from bottom, add ,— 

“Power of waiver, etc., under section 273A(4).—Apart from sub-scction 
(1) of section 273A, ppwer of waiver has been conferred under sub-section 
(4) also. Under this provision, the power is available even to relieve an 
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assessee of genuine hardship. The power is available not only to waive the 
amount of penalty but also to compound any proceeding for recovery of 
any such amount. From this, it would appear that the power of waiver can 
be exercised even while proceedings for recovery of penalty arc going on. 
From this, it would further appear that the power of waiver may be exer¬ 
cised till the amount of penalty has not been finally recovered. If the power 
of waiver can be exercised under sub-section (4) till the amount has not 
been finally recovered, there will no rational basis for depriving the Com¬ 
missioner of the power to review his order passed under sub-section (1) at a 
stage earlier, i.e.. between the imposition of penalty and its final recovery 
IPer Mathur i., in Shiial Prasad v C/7, (1986] 161 ITR 259, 266-267 
(All)]. 

The power' is exercisable notwithstanding any other provision in the 
Income-tax Act and provided the Commissioner comes to the conclusion with 
reasons for the same that if the same is not done, it would cause hardship 
to the assessee who has co-operated in assessment or recovery proceedings. 
The difference between sections 273A(1) and 273A(4) is obvious as powers 
under section 273A( 1) are exercisable when the penalty is imposable or 
imposed and under sub-section (4) when the same becomes payable or even 
in the recovery proceedings. If an application under section 273A(1) for 
waiver is given when penalty becomes imposable. it can be given again 
under section 273Af4) when it becomes payable. If it has been moved at 
the earlier stage when it is imposed, even then at subsequent stage up to 
the recovery proceedings, the same can be made again and party may get 
relief if conditions under section 273Af4) arc satisfied. Section 273A(4) 
to the extent mentioned above is rather in the nature of an exception to 
section 273A(1 ) but it is not in the nature of review of the order passed 
by the Commissioner earlier under section 273A(1) as it will be a fresh 
proceeding though it may result in variation or modification of the earlier 
order passed by the Commissioner (Per IJ.C. Srivastava J., in .V/i/7«/ Prasad 
v CIT. (1986) 161 ITR 259, 271-272 (All)]. 

In order to avail of the benefit of section 273A{4), it is for the assessee 
to make out a case that imposition of any penalty would cause, genuine 
hardship to him. The circumstances obtaining in a'particular case may not 
warrant such an order. This must be done to the satisfaction of the Com¬ 
missioner of Income-tax. He juusi also satisfy the Commissioner that he co¬ 
operated in an enquiry relating to his assessment or in proceedings for the 
rccc'.crv of any amount due from him [Jyoti Sleds v CIT, (1987) 166 ITR 
558, 562 (All)|. 

The power conferred under section 273A (4) is discretionary in nature. 
Wlicn: llic Commissioner has, in exercise of such discretionary power reduced 
the penalty by 50 per cent., the High Court would not interfere with such 
•discretion \Shiv Shanker Sitaram v 11 Al, (1987) 168 IIR 275 (All)|. 



6720 


INCOME-TAX LAW, VOL. 7 [S. 274 


Psge 5009: section 273A: 

After line 3 from top, add ,— 

“Still, it may be that having regard to the circumstances of a case, the 
Commissioner may direct that penalty prtKeedings may be dropped, while 
in another case, a partial reduction of penalty alone may meet the ends of 
justice [Jyoti Steels v C!T, (1987) 166 ITR 558, 564 (All)]. 

Order as per CFFs directions—not appeateUe.—^An order of penalty 
passed by the Income-tax Officer in pursuance of the directions contained 
in the Commissioner’s order under section 273A is not appealable [Cf. Amrik 
Singh V CWT, (1987) Taxation 87(3)-54 (PunJ)].**. 

Page 5010: section 273A: 

After serial No. (19), discussing cases remanded for deciding the matter 
afresh, add ,— 

“(20) where the rejection was made on the basis of irrelevant consi¬ 
derations [Jaswant Singh v CIT, (1986) 160 ITR 949 (Punj)]. 

(21) where rejection was made on the basis of extraneous considera¬ 
tions which were collateral in nature [Surjit Singh v CIT, (1986> 
161 ITR 1 (Punj)]. 

(22) where the case was one of genuine hardship [Sital Prasad v CIT, 
(1986) 161 ITR 259 (All)]. 

(23) where the application was rejected on the ground that the peti¬ 
tioner has not paid interest [Ramesh Chand Gubrele v CIT, 
(1987) 167 ITR 723 (All)].”. 

Page 5011: new section 273B: 

Before the text of section 274, add ,— 

“New section 273B.—A new section 273B, relating to penalty not to 
be imposed in certain cases, have been inserted by the Taxation Laws 
(Amendment and Miscellaneous Provisions) Act, 1986 (46 of 1986), with 
effect from lOth September, 1986. For the scope and effect of the newly 
inserted section 273B, reference may be made to paragraph 12.4(h) of the 
departmental circular No. 469, dated 23rd September, 1986, which has 
been reproduced at pages 6698-6699, ante. 

The above section 273B has, subsequently, been amended by the Finance 
Act, 1987 (11 of 1987). The amendment is consequential to the insertion, 
by that Act, of a new section 272BB, with effect from 1st June, 1987.”. 

Page 5016: scctum 274: 

At the end of line 11 from top, add, —^“But, where the hearing was ad¬ 
journed without fixing the next date and the penalty order was passed long 
thereafter without any opportunity to the assessee of being heard, it cannot 
be said that the asscsscc was afforded a reasonable opportunity of being 
heard and, therefore, the imposition of the penalty was not valid ITarak Nath 

V r/r, (19«7) 166 ITR 468 (Cal)].”. 
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Page 5016: section 274: 

At the end of line 13 of the paragraph titled '"Reasonable opportunity not 
siren—^result of", add, —“In Thakur V. Hart Prasad v CIT [(1987) 167 
ITR 603 (AP)], it has been held that when an order under section 271 
(l)(t') is passed in violation of section 274(1), it is statutory violation 
and thereby an illegality has crept into the order. Such an order is amenable 
to correction under section 254 by the Tribunal. Such an onlei does not, 
thereby, become void but becomes illegal so long as it is not corrected in 
an appropriate proceeding. In that case, the illegality of the violation of 
section 274 was corrected by the Tribunal.”. 

Page 5018: section 274: 

In line 7 from bottom, after “112 ITR 503, 508 (Cal)].”, add,—"la 
other words, the Income-tax Otlicer was not required to quantify the exact 
amount of penalty to be levied and thereafter to refer the same to the 
Inspecting Assistant Commissioner [Hindustan Asbestos Cenunt Product v 
C/7'. (1987) 167 ITR 108, 116 (Raj)].". 

Page 5020: section 274: 

At the end of the page, add ,— 

“In Oriental Rubber Works v ITO [(1987) 166 ITR 3S7 (Cal)], the 
penalty matter was referred to the lAC by the Income-tax Ollieer ‘.V. 
Subsequently, the assessee's income-tax lile was transferred to the Income- 
tax Ollicer *B’. In the notice issued by the lAC under section 274 read with 
section 271(1 )(t) to the assessec, it was mentioned that the penalty pro¬ 
ceedings were referred to him by the Income-tax Officer ‘B*. It was held 
that the I AC's notice was obviously incorrect. But, that by itself could 
not vitiate the entire penalty proceedings inasmuch as the initial reference 
by the Income-tax Officer *A’ was valid.”. 


Page 5022: section 274: 

In line II from bottom, after “147 ITR 389 (Bom)”, add,—CIT v 
J. K. Jute Mill Co., (1987) 163 ITR 816 (All); CIT v Abdullabhai 
Uassanali. (1987) Taxation 86(3)-ll9 (Bom)" [holding that change in 
law during pendency of the penalty proceedings before the I.AC does affect 
the jurisdiction of the lACl. 

Page 5023: section 274: 

In line 19 from top, after “155 ITR 618 (Pat)", add,—CIT v Jankidas 
Mohan Lai. (1987) 163 ITR 756 (Pat); CIT v Badshah Prasad. (1987) 
163 HR 760 (Pat); CIT v ,Sait Khuhelumd Perumal, (1987) Taxation 
87(3)-10 (AP)" [holding that change in law during pendency of the penalty 
priKcedings before the l.\C does not affect the lAC's jurisdiction to lew 
such penalty]. 
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Page 5023: section 274: 

In line 4 from bottom, after “(1986) 50 CTR (MP) 213”, arfrf,—“= 
(1986) 160 ITR 593 (MP); Rown Deo v CIT, (1987) 163 ITR 837 (All); 
Uma Maheshwari & Co. v CIT, (1987) 167 ITR 628 (AP)” (holding that 
where a reassessment, relating to an assessment year prior to 1971-72, is 
completed on or after 1st April, 1971, the Income-tax Officer is competent 
to pass a penalty order in all cases where the concealment of income does 
not exceed Rs. 25,OOOJ. 

Page 5024: section 274: 

In line 9 of the paragraph titled '^Omission of section 274(2)— effect 
of\ after “Taxation 79(3)-325 (MP)”, aJd,—“=(1986) 160 ITR 860 
(MP); CIT V Sujatha Industries. (1987) 163 ITR 263 (Karn); CIT v 
Jagannath Prasad Nankoo Prasad, (1987) 168 ITR 52 (All); CIT v Narain 
Singh Das, (1986) 57 CTR (All) 290; CIT v P. I. Issac, (1987) Tax LR 
1268 (Ker—FB)” [holding that on or after 1-4-1976, the I AC has no 
jurisdiction to pass a penalty order even though the penalty matter was 
referred to him earlier]. 

Page 5024: section 274: 

In line 17 of the paragraphs titled '^Omission of section 274(2)— effect 
of", after “152 ITR 691 (Ker)”, add,—"', Arya Confectionery Works v 
CIT, (1987) 163 ITR 840 (MP); Porwal Udyog (India) v CIT, (1987) 
167 ITR 808 (MP); CIT v Kishan Lai Kanhya Lai, (1987) Taxation 87(3)- 
96 (Raj); CIT v New Beawar Traders, (1987) Taxation 87(3)-98 (Raj)” 
(holding that even on or after 1-4-1976, the lAC has jurisdiction to pass a 
penalty order in a case referred to him earlier]. 

Also see, CIT v Mohinder Lai, (1987) 168 ITR 101 (Punj—^FB), where 
the assessment was completed prior to 1-4-1976 but the reference was actually 
made on 23-12-1976; P. V. Ibrahim v CIT, SLP (Civil) No. 11421 of 
1985: (1986) 159 ITR (St.) 107 (SC). 

Pages 5031-5032: section 275: 

On the subject "Pending proceedings to be governed by the changed law", 
reference may also be made to CIT v Jankidas Mohan Lai, (1987) 163 ITR 
756 (Pat); CIT v Fair Weather Transport Corporation, (1987) 165 ITR 48 
(Pat). 

Page 5032: section 275: 

In line 12 of the paragraphs titled "Whether the time bar of section 275 
applies abo to orders passed on remand", after “50 CTR (Guj) 83”. add ,— 
“=(1986) 161 ITR 441 (Guj); CIT v Dr. Manoranjan Mohanty, (1987) 
Taxation 87(3)-23 (MP)” [holding that the time-bar of section 275 does 
not apply to a penalty order passed after the case was remanded by the 
appellate authority, etc.]. 
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Page 5032: section 275: 

Before line 7 from boitom, addy — 

“The bar of limitation under section 275 applies only where the order 
of penalty is passed by the primary authority. It does not apply to an order 
of penalty passed by the Tribunal [Tkakur W. Hari Prasad v CIT, (1987) 
167 ITR 603 (AP)].”. 

Page 5041: section 276A: 

After the paragraph titled “1922 Acr, add,— 

“Legislative amendment.—Section 276A has been amended by the Taxa¬ 
tion Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 of 
1986), with effect from 10th September, 1986, by omitting the words ‘ , 
without reasonable cause or excuse,’. For the scope and effect of such 
amendment, reference may be made to paragraph 12Aid) of the depart¬ 
mental circular No. 469, dated 23rd September, 1986, which has been 
reproduced at page 6700, ante''. 

Page 5042: section 276AB: 

After the paragraphs titled ''Insertion", add, — 

“Legislative amendment.—Section 276AB has been amended by the 
Taxation Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 
of 1986), with effect from 10th September, 1986, by omitting the words ‘ . 
without reasonable cause or excuse,’. For the scope and effect of such 
amendment, reference may be made to paragraph 12.4(r/) of the depart¬ 
mental circular No. 469, dated 23rd September, 1986, which has been 
reproduced at page 6700, ante.". 

Page 504.3: section 276B: 

At the end of the paragraphs titled ‘‘Leyislaliee amendment”, add ,— 

“Section 276B has also been amended by the Taxation Laws (Amend¬ 
ment and Mi.sccllancous Provisions) Act, 1986 (46 of 1986), with effect 
from 10th September, 1986, by omitting the words ‘ , without reasonable 
cause or excuse,’. Lor the .scope and effect of such amendment, reference 
may be made to paragraph 12.4(</) of the departmental circular No. 4(i9, 
dated 23rd .September, 1986, which has been reproduced at page 6700, 
ante.". 

Page 5015: .section 276B: 

At the end of the paragraph titled "luKredienis of offetu e under .urtion 
276/r’, add,— 

“ I hc duty to deduct tax at source under any tif the provisions in that 
respect cannot be said to be discharged by depositing the lax to the credit 
of the Central Ciovernment some time before the complaint is made against 
the failure to duluct tax at source \Hi\hike.sh lialkishanda\ v lt(K (1987) 
167 HR 49, 53 (Del)I. 
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Section 194A, which requires the person making any payment of interest 
to deduct tax source at the rate in force, imposes an absolute liability 
and for an offence under section 276B read with section 194A of deficient 
deduction or non-deduction, which is a conscious act, mens tea is not 
required [Rishikesh Balkishandas v ITO, (1987J 167 ITR 49, 60 (Del)]. 

It may be noted that section 276B has been amended by the Taxation 
Laws (Amendment and Miscellaneous Provisions; Act, 1986 (46 of 1986), 
with effect from 10th September, 1986, by omitting the words, etc. “ , with¬ 
out reasonable cause or excuse,” from that section 276B. 

Continuing offence.—The offence under section 276B is a continuing 
offence and would terminate only when the deposit of the tax deducted is 
made. Non-payment of tax in accordance with law deducted from the 
salary of every employee each month would be a distinct offence [Jagdnnath 
Prasad Jhalani v Regional Provident Fund Commissioner, (1987) 168 ITR 
341, 355 (Del)]. Also see, pages 5087-5088 of Vol. 6.”. 

Page 5049: section 276B: 

Before the text of section 276C, add ,— 

“A firm has been held to be prosecuted for an offence under section 
276B even though that section provides a minimum punishment of imprison¬ 
ment, In the case of conviction, a sentence of fine only can be imposed 
on the firm [Rishikesh Balkishandas v /TO, (1987) 167 ITR 49, 55 (Dei), 
applying Municipal Corporation of Delhi v J. B. Bottling Co. Pr. Ltd., 
(1975) Cr. IJ 1148 (Del—FB) and holding that D. C. Gael v B. L. Verma, 
(1974) 93 ITR 63 (Del) is no longer good law]. 

But, in Adding Machines (India) l‘r. Ltd. v State [(1987) 167 FIR 171 
(Cal)], it has been held that a company cannot be prosecuted under sec¬ 
tion 276B. However, a principal olliccr of a company can be prosecuted 
for an offence punishable under section 276B and in case he is found 
guilty, he has to suffer imprisonment but only for the offence committed by 
himself and not for any offence committed by the company. 

In ITO V Rama Nand & Co. [(1987) 163 ITR 702 (Pat)], a complaint 
under section 276B was filed against the respondent for non-deduction of 
tax under section 194C(2) from payments made by the respondent-contrac¬ 
tor to the alleged sub-contractors. The trial magistrate discharged the res¬ 
pondent on the ground that the respondent was not a ‘contractor’ as con¬ 
templated by section 194C and, therefore, the provisions of section 194CY2) 
could not be said to have been contravened. It was held that the trial magis¬ 
trate was justified in discharging the respondent.”. 

Page 5051: section 276C: 

Before line 14 from bottom, add ,— 

*^ProvisioDs explained. —There is a distinction beUveen avoiding ta.x 
which is not made penal and evasion of tax which is made punishable. Sub¬ 
sections (1) and (2) of section 276C deal with two different situations. 
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Sub-section (1) deals with ‘evasion* of tax, penalty or interest chargeable 
or imposable under the Act. Thera£ofC» what is contemplated is evasion 
before charging or imposing tax, penalty or interest. That may include 
wilful suppression in the returns before assessment and completion. But 
sub-section (2) deals with evading ‘the payment of tax, penalty or interest 
under the Act*. The words ‘chargeable* or ‘imposable* are not there. What 
sub-section (2) says is ‘without prejuj^ice to any penalty that may be im¬ 
posable on him under any other provision of this Act, be punishable 
Therefore, sub-section (2) takes in cases of. tax evasion after ‘charging’ or 
‘imposition*. Evasion, after completion of assessment, also comes within the 
operation of the sub-section. 

What the Explanation to section ?76C deals with is ‘wilful attempt to 
evade any tax, penalty or interest phargeable or imposable under this Act 
or payment thereof contemplated in sub-section (1) and not ‘payment of 
any tax, penalty or interest under this Acf as contemplated in sub-section 
(2). Therefore, the Explanation is concerned with only sub-section (1) and 
not sub-section (2) [C. Viswanathtfn. v fTO, (1987) 167 ITR 103, 107 
(Ker)). 

Page 5052: section 276C: 

Before the text of section 276CC, add,—t 

“Thus, for launching a prosecution for an offence under section 276C, 
it is not necessary that a regular assessment must have been made prior to 
such launching. The ingredients of the offence under that section 276C have 
to be proved by the prosecution in order to succeed the complaint filed 
before the criminal court [Gopal Lai Dhamani v ITO, (1987) 32 Taxman 
631, 63S (Raj)]. In that case, it has been held that there is no bar in 
launching a prosecution after passing of an order under section 132(5). 

But, the pendency of proceedings before the Settlement Commission 
acts as a bar.—It may be that an asse.ssec’s application for settlement 
had been allowed to be proceeded with by the Settlement Commission and 
the said proceedings are pending before the Commission. The Commission 
is well entitled to, or is rather obliged to, go into the question whether the 
assessce had filed a false return with a false verification to evade tax. Alsu, 
the Settlement Commission had jurisdiption and power under .section 245H 
to grant or tender immunity to an assessce from prosecution for any offence 
under the 1961 Act. In this view of the legal position, the Commissioner 
cannot direct or authorise the filing of a complaint against the assessce 
whose settlement application is pending before the Settlement Commission. 
This is more so in the face of the provisions of section 245F( 1) whercunder 
the Commission alone had the cxcImkivc jurisdiction t»» lautich or not to 
launch any prosecution against such ^n assessce [K. l. CIukUui v ITO, 
(1987) 168 ITR .591 (Punj)j. 

In Dr. (Afrv.) Ccfta Gupta v I AC 1(1987) 168 I'lR 222 (DcIM, conti¬ 
nuation of criminal proceedings under sections 276C' and 277 was quashed 
keeping in view the passing of the order by the Settlement Commission 
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allowing the settlement af^lication of the petitioner to be proceeded with 
after rejecting the objections raised by the Commissioner under section 
245D<1A) and holding the view that no concealment of income on the 
part of the petitioner had been established nor was likely to be established.** 

Page 5054: section 276CC: 

After line 11 from top, add ,— 

“In the facts of Kalyan Sen v GTO [(1987) 164 ITR 565 (Cal)), the 
criminal complaint filed under section 35(1)(a) of the Gift-tax Act, 1958, 
for failure, without reasonable cause, to furnish return in due time, was 
held to be without any basis and was, therefore, quashed.*’. 

Page 5057: section 276D: 

After line 10 from top, add ,— 

“A consensus of the meaning of the words ’wilful default’ appears to 
indicate that default in order to be wilful must be intentional, deliberate, 
calculated and conscious, with full knowledge of legal consequences flowing 
therefrom (5. Sundaram Pillai v V. R. Pattabiraman AIR 1985 SC 582, 
589J.’’. 

Page 5058: section 276DD: 

After line 5 from top, add ,— 

“Legislative amendment.—Section 276DD has been amended by the 
Taxation Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 
of ,1986), with effect from 10th September, 1986, by omitting the words 
‘ , without reasonable cause or excuse,*. JFiir the scope and effect of such 
amendment, reference may be made to paragraph 12.4(d) of the depart¬ 
mental circular No. 469, dated 23rd September, 1986, which has been 
reproduced at page 6700, ante*. 

Page 5058: section 276E: . 

Before the text of section 277, add ,— 

“Legislative amendment.—Section 276E has been amended by the Taxa¬ 
tion Laws (Amendment and Miscellaneous Provisions) Act, 1986 (46 of 
1986), with effect from 10th September, 1986, by omitting the words 
‘ , without reasonable cause or excuse,’. For the scope and effect of such 
amendment, reference may be made to paragraph 12.4(d) of the depart¬ 
mental circular No. 469, dated 23rd September, 1986, which has been re¬ 
produced at page 6700, ante.". 

Page 5060: section 277: 

A On the subject "Ingredient:^ of offence under section 277”, reference may 
also be made to Vijaya Commercial Credit Ltd. v ITO, (1987) 65 CTR 
(Karn) 74,77. 
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Page 5060: section 277: 

Before line 11 from bottom, add ,— 

“It may be noted that the provisions of section 278E, operative on and 
from 10th September, 1986, are also relevant in this regard. Section 278E 
makes provisions for raising a presumption as to culpable mental state. 

Who can be prosecuted for an offence under section 2777—For an 
offence under section 277 only that person who actually makes a statement 
or verifies the return filed under the Act is liable to be prosecuted, if it can 
be shown that the said statement or the verification was false to his know¬ 
ledge or he believed it to be false or did not believe it to be true [Jasbir 
Singh V ITO, (1987) 33 Taxman 191, 193 (Punj)]. In that case, the 
prosecution proceedings against those partners of a firm who never signed 
the verification of the impugned return nor made any stat«nent before the 
Income-tax Officer or produced any account in that regard were quashed.” 

Page 5063: section 277: 

At the end of the paragraph titled ‘ "Person" in section 277— connota- 
tion of, add ,— 

“In Viiaya Commercial Credit Ltd. v ITO ((1987) 65 CTR 74, 77 (Ker)], 
the view taken is that although the word or expression ‘person’ as defined 
in section 2(31) is wide enough to include a company or other juristic 
person, but having regard to the fact that sentence of imprisonment has 
been made compulsory, it cannot be said that the expression ‘person* has 
been used in section 277 in that sense inasmuch as it is not possible for the 
court, on conviction, to impose sentence of imprisonment.". 

Page 5063: section 277: 

On the subject "Filing a revised return does not mitigate the offence of 
furnishing a false return", reference may also be made to S.R. Arul- 
prakasham v Smt. Prema Malini Vasan, ITO, (1987) 163 ITR 487 (Mad). 

Page 5063: section 277: 

Before the paragraph titled "Place of trial", add ,— 

“Jurisdiction to file a complaint.—An Income-tax Officer before whom 
a proceeding under the 1961 Act is pending is deemed to be a civil court 
for purposes of section 195 of the Criminal Procedure Code, 1973. A 
prosecution under sections 193 and 196 of the Indian Penal Code, 1860, 
can never be considered to be a proceeding under the 1961 Act. Section 
127 of the 1961 Act authorises the Commissioner to transfer any case 
from one Income-tax Officer to any other Income-tax Officer. It is clear, 
however, that the transfer can have effect only in respect of proceedings 
under the 1961 Act. Hence, it follows that the court before which the 
offence under sections 193 and 196 was committed should file the com¬ 
plaint as contemplated by section 195(1)(6)(/) of the Criminal Procedure 
Code. No superior court can by ah Order of transfer of the case to another 
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court confer jurisdiction upon the transferee court to file a complaint [ITO 
V Kerala Oil Mills, (1986) 162 ITR 292, 294, 297 (Ker)]. In that case, 
the Income-tax Officer to whom the income-tax file of the respondent was 
transferred filed the complaint. Such complaint was held to be incompetent 
■and hence not maintainable since that Officer was neither the original court 
(Officer) before whom the offence was committed nor the superior court 
to whom the original court (Officer) was subordinate.*’. 

Pages 5063-5064: section 277: 

At the end of the paragraph titled “Place of tried", add ,— 

“Section 177 of the Code of Criminal Procedure, 1973 (2 of 1974), 
provides that every offence shall ordinarily be inquired into and tried by 
a court within whose local jurisdiction it was committed. The provisions 
contained in that section 177 govern all trials held under the provisions 
of the new Code, including trials of offences punishable under local or 
special laws. The word ‘ordinarily’ used in that section means except where 
provided otherwise in the Code itself or other law [Narumed v State of 
Bombay, AIR 1960 SC 1329]. The 1961 Act does not provide for trial of 
offences under the 1961 Act otherwise than as provided in section 177 of 
the Code. Thus, the offence under section 277 can be tried only by the 
court within whose jurisdiction that offence has been committed [J.K. Syn¬ 
thetics Ltd. V ITO, (1987) 168 ITR 467, 470 (Del)]. 

An offence under section 277 can be said to have been committed at the 
place where the false statement, etc., is delivered. The offences under sec¬ 
tion 277 of the 1961 Act and section 177 of the Indian Penal Code are 
complete the moment the false statement is delivered. Similarly, offences 
under section: 278 of the 1961 Act and section 109 of the IPC are complete 
where the abetment was made. These offences are not at all dependent on 
assessment proceedings. The question of convenience is of no relevance 
because that cannot override the provisions contained in section 177 of the 
Code of Criminal Procedure.[/. K. Synthetics Ltd. v ITO, (1987) 168 ITR 
467, 471 (Del)]. In that case, the High Court directed the complaint to be 
transferred to the proper criminal court.**. 

Page 5066: aection 277: 

After serial No. (6), dealing with cases where assessee was acquitted of 
the charge under section 277, add ,— 

“(7) Jog I^f V State of Punjab, (1987) 164 ITR 763 (Punj) [where 
the assessee offered peak credit of the loan transactions for 
assessment for purchasing peace with the department imd on that 
basis the aocu^ was convicted]. 

(8) ITO V 7. Abdtd Maj^, (1987) 64 CTR (Ker> 266 [where 
apart from the ^ipellate OTder of the Tribunal settiog aside die 
penalty otdex imssed against die respondeat (accused), the 
evidence on record did not show that the respondent fUed a 
, return which was false end incorrect to his knowledge]/' 
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Pag« 5066: section 277: 

At the end of the paragraphs titled "Cases where the person concerned 
was convicted", add ,— 

“In the facts of Rudemul v State [(1987) 34 Taxman 440 (AP)], the 
conviction of the assessee for the offence under section 111 was confirmed 
even though he was acquitted of the offences under sections 193 and 197 
of the Indian Penal Code.” 

Page 5066: section 277: 

Before line 12 from bottom, add ,— 

“Other cases relating to prosecution for offences under sections 276C 
and 277.—Some of the other cases relating to criminal proceedings for 
offences under sections 276C and 277 are— 

(1) Basal Tool Co. v ITO, (1987) 167 ITR 24 (Punj) [The firm and 
one of the partners who filed a false return were held liable to be prosecuted 
for offences under sections 276C and 277. But, prosecution against a 
partner, who filed the revised correct return, was held not justified]. 

(2) G. Viswanathan v ITO, (1987) 167 ITR 103 (Ker) [Assessee, 
making gift of attached properties to his minor sons, was held to stand trial 
for an offence under section 276C(2) of wilfully attempt to evade tax]. 

(3} Mohan Lai Agarwalla v State of Bihar, (1987) 167 ITR 184 (Pat) 
[No. prosecution under section 276C is possible for offences committed 
prior to 1st October, 1975. The assessee was held liable to be prosecuted 
for the alleged offence under section 277 as he had filed a return in res¬ 
ponse to a notice under section 148 showing a larger income]. 

(4) D.N. Bhasin v Union of India, (1987) 34 Taxman 451 (Punj) 
[The criminal proceedings for offences under sections 276 and 277 were 
quashed where the additions on the basis of which the prosecution was 
started were deleted by the appellate authority]. 

(5) Devi Dayal v Union of India, (1987) 34 Taxman 526 (Punj) 
[Merc filing of an appeal by the petitioner against the imposition of penally 
under section 271 (1) (c) will not be a bar to the continuance of proceedings 
in a criminal court].”. 

Page 5067: section 278: 

After line 11 of the paragraphs \\l\c6 "Aheiment of falsification also 
punhhahle", add ,— 

“Merely preparing returns and statements on the basis of the accounts 
placed before the chartered accountant and having the same typed in his 
letter-head and delivering the same to the client for signature will not make 
the chartered accountant liable even if the returns and statements are subse¬ 
quently found to be false on the basis of new materials gathered by the 
Department. The mere fact that the returns which were later found to be 
false were pfepared by the chartered accountant and were typed by him 
in his letter-head cannot mean that he was also a party to the filing of false 
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returns. Unless and until there is a specific allegation that in spite of cer¬ 
tain documents having been placed before the chartered accountant, he had 
prepared the statements that were filed before the Income-tax C^cer and 
which were found to be false, the question of abetment or conspiracy can¬ 
not arise [Navarathna & Co. v State, (1987) 62 Comp. Cas. 832 (Mad)].” 

Page 5070: new section 278AA: 

At the beginning of the page, add ,— 

“New section 278AA.—A new section 278AA, relating to punishment 
not to be imposed in certain cases, has been inserted by the Taxation Laws 
(Amendment and Miscellaneous Provisions) Act, 1986 (46 of 1986), with 
effect from 10th September, 1986. For the scope and effect of the newly 
inserted section 278AA, reference may be made to paragraph 12.4(d) of 
the departmental circular No. 469, dated 23rd September, 1986, which 
has been reproduced at page 6700, ante.”. 

Page 5072: section 278B: 

On the subject ^'Ordinarily, no prosecution possible against a company", 
reference may also be made to Vijaya Credit Corporation Ltd. v ITO, 
(1987) 65 CTR (Kam) 74. 

Pages 5072-5073: section 278B: 

At the end of the paragraph titled "Offences in case of a firm", add ,— 

“A firm has been held not liable to be prosecuted for the offences under 
sections 277 and 278 in respect of returns filed prior to 1st October, 1975 
IS. M. Badsha v ITO. (1987) 168 ITR 332, 340 (Ker)].” 

Page 5074: section 278B: 

After line 2 from top, add ,— 

“Who may be prosecuted under section 278B?—If the offence under the 
1961 Act provisions has been committed by a company {as defined in 
E.xplanation (a) to section 278B], the persons who may be held guilty and 
punished are— 

(1) the company itself, 

(2) every person who, at the time the offence was committed, was 
in charge of, and was responsible to, the company for the 
conduct of the business of the company, which may, in short, 
be described as person-in-charge of the company, and 

(3) any director [as defined in Explanation (h) to section 278B], 
manager, secretary or other officer of the company with whose 
consent or connivance or because of neglect attributable to 
whom the offence has been committed, which may, in short, be 
described as an officer of the company. 

Any one or more or all of them may be prosecuted and punished. The 
convpany alone may be prosecuted. The person-in-charge only may be prose¬ 
cuted. The conniving officer may individually be prosecuted. One, stmie or 
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all may be prosecuted. There is no statutory compulsion that the person- 
in-charge or an officer of the company may not be prosecuted unless he be 
ranged alongside the company itself. Section 278B does not lay down any 
condition that the person-in-charge or an officer of the company may not 
be separately prosecuted if the company itself is not prosecuted. Each or 
any of them may be separately prosecuted or along with the company 
[Cf. Sheoratan Agarwal v State of Madhya Pradesh, AIR 1984 SC 1824, 
1825; Badri Prasad Gupta v State of Bihar, AIR 1986 Pat. 186 (FB)]. 

Still, before the person-in-charge or an officer of the company is held 
guilty in that capacity, it must be established that there has been an offence 
committed by the company itself. Where the company itself is not charged 
with the offence at all, the person-in-charge or an officei of the company 
cannot be prosecuted and'punished by virtue of the provisions of section 
278B (Cf. State of Madras v C. V. Parekh, AIR 1971 SC 447]. 

In Rishikesh Balkishandas v ITO [(1987) 167 ITR 49 (Del)], it has 
been held that a firm is liable to be prosecuted for an offence under sec¬ 
tion 276B even though that section provides a minimum punishment of 
imprisonment. But, in the case of conviction, a sentence of fine only can 
be imposed on the firm. 

But in Adding Machines {India) Pr. Ltd. v State [(1987) 167 ITR 171 
(Cal)], it has been held that a company cannot be prosecuted for an offence 
under section 276B because a company cannot be committed to prison. 
Also see, Vijaya Commercial Credit Ltd. v ITO, (1987) 65 CTR (Karn) 
74. 

In Balaji Chit Funds v ITO [SLP (Criminal) Nos. 351-355 of 1987: 
(1987) 165 ITR (St.) 226 (SC)], their Lordships of the Supreme Court 
has dismissed, by an order dated 12-2-1987, a special leave petition by the 
assessee, a partner in a firm, against the judgment dated 13-1-1987 of the 
Madras High Court in Cr. M. P. Nos. 12735-12739 of 1986 allowing amend¬ 
ment of a complaint to include the name of the partner on the application 
of the respondent-income-tax Officer, where the Magistrate had dismissed 
criminal proceedings instituted against the firm on the ground that the 
firm was not a person and had not permitted amendment of the complaint 
to include the name of the partner.". 

Page 5074: section 278B: 

In line 16 of the paragraphs titled "Person in charge—meaning of", after 
"154 ITR 227 (Punj)", add ,— " ; Jai Gopal Mehra and Smt. Suman 
Mehra v ITO, (1986) 161 ITR 453 (Punj); O.T.C. Agencies v ITO. (1987) 
30 Taxman 400 (Punj)” [holding that where the complaint does not con¬ 
tain any allegation that the petitioners were responsible for the conduct 
of the business of the firm, no criminal liability can be fixed on them]. Cf. 
J.IT. Grover v Asst. Director. (1987) 13 Excise & Customs Cases 251 
(Punj). 
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Page 5074: aection 278B: ^ 

Before the text of section 278C, add,— 

**Liability of persons in charge of a defunct company or firm.—If a 
human being has committed any cofltravtotion and dies before the prose¬ 
cution or the conviction, the prosectitibii cdmes necessarily to an end. Simi¬ 
larly, where a company has committed iin offence, if the company alone is 
liable, the prosecution and the conviction would also come to an end with 
the dissolution of the company. But, if along with the company human 
beings constituting the company are also liable, then the prosecution and 
the conviction would be possible^ cveri after the dissolution of the company, 
as against the members of the company. The members who will be held 
responsible are those who were in charge of and were responsible to the 
company for the conduct of the business of the company [Reserve Bank of 
India v Dhanalakshmi Funds (India) Ltd., (1987) 167 ITR 658, 663 
(Mad)]. In that case, it was, on facts, held that the prosecution against 
persons who would be found to have been responsible to the defunct firms 
is possible and legal.’*. 

Page 5077: section 278D: 

After line 5 from top, add ,— 

“It is true that section 278D read with section 132(4A) enables the 
criminal court to presume, inter alia, the truth of the contents of the books 
of account seized in the course of a search conducted under section 132. 
However, it is a presumption which can be rebutted. Moreover, the pre¬ 
sumption envisaged therein is only a factual presumption. It is in the dis¬ 
cretion of the criminal court, depending upon other factors, to decide 
whether the presumption must be drawn. The expression used in the sub¬ 
section is ‘may be presumed’ as is used in section 114 of the Evidence Act. 
It is not a mandate that whenever' the books of account arc seized, the 
court shall necessarily draw the presumption, irrespective of any other 
factors which may dissuade the court from doing so [ITO v T. Abdul 
Majevd, (1987) 64 CTR (Kcr) 266, 268-69]. 

New section 278E,—A new section 278E, relating to presumption as to 
culpable mental state, has been insetted by the Taxation Laws (Amendment 
and Miscellaneous Provisions) Act, 1986 (46 of 1986), with effect from 
10th September, 1986. For the scope and effect of the newly inserted sec¬ 
tion 278E, reference may be made tt» paragraph 12.4(c) of the depart¬ 
mental circular No. 469, dated 23rd September, 1986, which has been 
reproduced at pages 6700-670t, antc.^. 

Page .5081: section 279; 

At the end of line 4 from top, add, — “In other words, an Income-tax 
Olliccr cannot file a complaint on his own initiative. He can file the com- 
^plaint if he is authorised by the Corrihtissioncr in that behalf. It is sufficient 
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if the Conmussioner directs him to file a complaint [5. M. Badsha v ITO 
(1987) 168 ITR 332, 336 (Ker)].”. 

Page 5081: section 279: 

Before line 5 from bottom, add ,— 

“In/ro V T. Abdul Maieed [(1987) 64 CTR (Ker) 266], the pro¬ 
ceedings under section 279(1) of the Commissioner were produced along 
with the complaint. In those circumstances, the acquittal of the respondent 
(accused) on the ground that there was no formal proof of sanction was 
not sustained.'* 

Page 5081: section 279: 

At the end of tihe paragraphs titled ^‘Sanction", add ,— 

“In the facts of A. K. Roy v State of Punjab [AIR 1986 SC 2160], the 
prosecution under the provisions of the Prevention of Food Adulteration 
Act, 1954 (37 of 1954), without written consent of the Central or State 
Government was held illegal.’^ 

Page 5082: section 279: 

At the end of the paragrajA titled “Proof of sanction", add ,— 

“In Mohan Lai Agarwalla v State of Bihar [(1987) 167 ITR 184 (Pat)], 
it has been held that the requirement which is i|gcessaty for giving ‘sanc¬ 
tion’ cannot be of the same standard when a case is to be instituted only 
under the instruction or at the instance of the Commissioner of Income-tax, 
as per the provisions of se&tion 279(1). In that Patna case, the Commis¬ 
sioner issued direction under section 279(1) for launching prosecution under 
sections 276C and 277. In giving that direction the Commissioner had 
missed to take note of the fact that section 276C came into existence only 
on 1st October, 1975. It was held that on such a direction, prosecution 
could be launched for offence under section 277 only.”. 

Page 5082: section 279: 

Before line 8 from bottom, add ,— 

“Sanction not to be affected by modification of assessment order.—^The 
mere fact that the Commissioner in his proceedings considered, inter alia, 
the assessment made by the Income-tax Officer which assessment was later 
interfered with by the appellate authorities, does not mean that the autho¬ 
rity granted by the Commissioner ceased to be effective with the modi¬ 
fication of the assessment order in appeal [S.M. Badsha v ITO, (1987) 
168 ITR 332, 336 (Ker)].”. 

Page 5084: section 279: 

At the end of the paragraph titled “Result of the proceedings under the 
1961 Act, how far binding on the criminal court*, add ,— 

“In the facts of Dr. R.P. Gupta v lAC [(1987) 168 ITR 33 (Del)], 
the complaint for offences under sections 276C and 277, which was based 

cap: it v-7—^54 



6734 


INCOME-TAX LAW, VOL. 7 [S. 279 


on the addition in the original assessment, was quashed as the original 
assessment was set aside by the Commissioner (Appeals) for making a 
fresh assessment.**. 

Page 6085: section 279: 

At the end of the paragraph titled "Criminal courts power to adjourn 
due to pendency of certain proceedings under the 1961 Act\ add ,— 

“In the facts of Nemi Chand Garg v ITO [(1986) 161 ITR 500 (Raj)], 
the Hi^ Court has, in exercise of its powers under section 482 of the 
Code of Criminal Procedure, 1973 (2 of 1974), directed (he criminal 
court to keep the criminal proceedings under sections 276C and 277 stayed 
till the judgment of the Tribunal 

In CIT V Sri Kishan Gupta [SLP (CivU) No. 1944 of 1986: (1986) 159 
ITR (St.) 107 (SC)], their Lordships of the Supreme Court has disniissed, 
by an order dated 17-3-1986, a special leave petition by the D^artment 
against an interim order dated 3-10-1985 of the Delhi Hi^ Court in C.M. 
No. 1805 of 1985 in C.W. No. 1219 of 1985 whereby the High Court 
confirmed, after notice to the Department, the interim stay of prosecution 
proceedings initiated by the Director of Inspection before die C^ief Metro¬ 
politan Magistrate under the Indian Penal Code and under section 276C 
of the Income-tax Act, 1961, pending disposal of (he writ petition filed by 
the assessee challenging^^e order of the CIT dismissing a petition under 
section 273A(4) for wawer of penalty. 

But, in Ashvin Kumar VadiUd Patel v S. Rajguru [(1987) 165 ITR 583 
(Guj)], it has been held that the mere fact of filing an application under 
section 245H for granting immunity to the petitioner does not confer juris¬ 
diction on the criminal court to stay the criminal proceedings pending 
before it Also see, Harbans Singh v Union of India, (1987) 34 Taxman 
495 (Punj).”. 

Page 5086: section 279: 

On the subject "Mens rea is essential ingredient of a criminal offence un¬ 
less excluded by the statute", reference may also be made to RisMkesh 
Balkishandas v ITO, (1987) 167 ITR 49, 58 (Del). 

Page 5086: section 279: 

Before line 3 from bottom, add ,— 

“But section 278E raises a presumption as to culpable menial states— 
Section 278E, newly inserted by the Taxation Laws (Amendment and 
Miscellaneous Provisions) Act, 1986 (46 of 1986) with effect from 10th 
September, 1986, makes provisions raising a presumption as to culpable 
mental state.”. 

Page 5088: section 279: 

In line 7 from top, after “79 ITR 72, 79 (Kcr)", add,^ « 


; Jaganna^ 
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Prasad JhalarU v Regional Provident Fund Commissioner, (1987) 168 ITR 
341, 355 (Del)’* (on the point of continuing offence]. 

Page 6093: sectioB 279: 

After line 3 from t<^, add ,— 

‘^Giving false stateiiient8.-~ln R. R. Gavit v Smt. Sherbanoo Hasan Daya 
1(1986) 161 ITR 793 (Bom), i^ecial leave petition dismissed by the 
Supreme Court: (1987) 166 ITR (St.) Ill (SC)], a statement of the 
accused-respondent was alleged to be recorded on oath under section 132(4) 
during a search conducted under section 132. A complaint was filed before 
the Magistrate for offences under sections 181 and 193 of the IPC com¬ 
mitted by the accused-respondent by giving false statement about bank 
lockers. The Magistrate refused to issue process and dismissed the com¬ 
plaint. In a criminal revision application filed by the petitioner, it was held 
that power to interrogate on oath under section 132(4) was limited to seek¬ 
ing explanation regarding articles or documents found in the possession of 
the person concerned. There is no authority under that section 132(4) to 
put questions in general. The statement in tiie instant case was recorded 
before the search commenced and the power under section 132(4) had 
been misused. Therefore, the impugned statement was not a statement on 
oath during the search proceedings within the meaning of section 132(4). 
In that view of the matter, the revision application was dismissed as no 
prima facie case was made out against the accused. 

Criminal breach of trust.—Section 406 of the Indian Penal Code defines 
a criminal breach of trust and section 406 of that Code prescribes the 
punishment therefor. The essential ingredients of that section 405 are— 
‘(1) The accused must have been entrusted with property or with 
any dominion over property; 

(2) (a) The accused must have misappropriated that property or 
converted it to its own use; or (b) used or disposed of that pro¬ 
perty in violation of any direction of law prescribing the mode 
in which such trust is to be discharged; or (c) used or dis¬ 
posed of the property in violation of any legal contract (express 
or implied) whidi he has made touching on the discharge of 
such trust; or (d) wilfully suffered any other person so to do. 

(3) Such misai^ropriation or user or disposal must be di^onest or 
such sufferance must be wilful.’. 

In the absence of proof of entrustment of property or dominion over the 
property of another, this section will not apply. Similarly, in the absence 
of the proof of the dishonest intention, the rigour of this section will not 
be attracted. 

In Surinder Arora v Durga Das [(1987) 168 ITR 562 (Del)], a com¬ 
plaint was filed in the court of the Magistrate for initiation of proceedings 
under sections 406 and 418 of the IPC against the managing director and 
others of a company, inter alia, for non-deposit of the funds of the approved 
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gratuity fund as required under die law. It was held that the gratuiQr be> 
comes payable only on retirement, death, etc. No employiee has any right 
or interest in any account or fund whatsoever, even if created. There being; 
no entrustment nor there is any evidence of the conversion of the fund bjr 
the company for its own use or towards other purpose, the provisions of 
section 406 are not attracted. Therefore, the dismissal of the complaint by 
the lower court was justified.*’. 

Page 5094: section 279: 

Before line 13 frcmi bottom, add ,— 

‘^Framing of charge.—^Even a very strong suspicion founded upon 
materials before the Magistrate, which leads him to form a presumptive 
opinion as to the existence ol die factual ingredients constituting the offence 
alleged, may justify the framing of a charge against the accused in respect 
of the commission of that offence [see, Superintendent & Remembrancer 
of Legal Affairs v Anil Kumar Bhunja, AIR 1980 SC 52, 55]. 

In ITO V Jagdish Ram Manak Chand [(1987) 167 ITR 8 (Punj)], a 
complaint was filed by the Income-tax Officer against tile respondents 
(accused) for offences under sections 276C and 277 for having filed return 
for the assessment year 1979-80 on the basis of wrong and false statement 
of accounts widi a view to evade tax. The lower court discharged the res¬ 
pondents on the ground that it had not been proved that ffie return of the 
statement of accounts filled by the respondents was false. It was held that 
the conclusion of the lower court was wholly untenable particularly keeping 
in view the stage of framing the charge. The admission of one of the 
accused that die sales reflected in the udhar bahis were not reflected in the 
regular books of account was enougji for framing die charge against the 
accused who filed the return. Therefore, the order of the lower court was 
set aside and the matter was remanded for decision afresh in accordance 
with law. 

Dismissal of complaint, in a summons case, for non-aniearance results 
in acquittal—no review possiUe.—^The procedure for a summons case is 
different from that for a warrant case, inasmuch as a summons case deals 
with minor offences where punishment does not go beyond two years of 
imprisonment, whereas a warrant case relates to more serious offences 
where punishment goes beyond the period of two years. In a summons case, 
if the complainant is absent, the provision gives a mandate to die Magis¬ 
trate to acquit the accused, unless for some re?.s(m, he dunks it pnqier to 
adjourn the hearing of the case to another date. This mandate is contrary 
to the provision under section 249 relating to the absence (tf a cmnplainant 
in a warrant case. A plain reading of section 256 of the Criminal Procedure 
Code, 1973, shows that the Magistrate has only two alternatives before 
him in the event of the absence of the complainant. He ^all acquit the 
accused or he may adjourn die hearing. Once he elects the first option, he 
has to acquit the accused and acquitting the accused is a final order. Such 
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an Older cannot be reviewed as per the bar imposed by section 362 of 
the Criminal Procedure Ckxie, 1973 [Shah Jagannath ShivUd v ITO, (1987) 

165 rm 245 (Bom)].”. 

Pages . 6095>5097: sectiun 279: 

On the subject *‘When the High Court can interfere at an interlocutory 
stage by virtue of its inherent p<me/\ r^erence may also be made to_ 

(1) Nemi Chand Garg v ITO, (1986) 161 ITR 500, 503-4 (Raj) 
INormally, in economic offences, the provisions of section 482, Criming 
Procedure Code, 1973, should not be invoked and when prosecutions are 
launched, they should be allowed to take their course because the asaessee 
has every right to defend. However, the High Ckiurt cannot remain a silent 
spectator if it finds that there is going to be avoidable harassment, humilia¬ 
tion and torture to a citizen witibout there being any foundation]. 

(2) R.R. Gavit v Smt. Sherbanoo Hasan Daya, (1986) 161 ITR 793 
(Bom), special leave petition dismissed by the Supreme Court: (1987) 

166 ITR (St.) Ill (SC) [The High Court would not mterfere with the 
order dismissing the complaint if no prima facie case is made out against 
the accused]. 

(3) Tilak Raj v ITO, (1987) 165 ITR 46 (Punj) [Before invoking the 
inherent power of the High Court under section 482 of the present Code, 
the petitioner has to show some abuse of the process of court or a case 
of gross injustice which was apparent from the record. The High Court 
oannot assume the role of a magistrate. In this case, the High Court dis¬ 
missed the petition filed by the petitioner under section 482 of the present 
Code for quashing the complaint and charge framed for offence under sec¬ 
tion 278 on the ground that there was no material for framing the charge]^ 

(4) General Sales Pr. Ltd. v Gopal Mukherjee, ITO, (1987) 166 DU 
77 (Del), affirmed in General Sales Pr. Ltd. v Gopal Mukherjee, ITO, 
(1987) 166 ITR 87 (SC) subject to the observations that the comments 
of the High Court on merits would not infiuence the trial court [Where, on 
the basis of a complaint making out a prima facie case, the trial court takes 
congnizance of the alleged offence(s), say, under sections 276C and 277, 
the High Court, in exercise of its power under section 482 of the present 
code, should not interfere with the complaint at that stage]. Also see, /. P. 
Sharma v Vinod Kumar Jean, AIR 1986 SC 833; Shankar Bhandar v CIT, 
(1987) 166 ITR 812 (Pat). 

(5) G. Viswanathan v ITO, (1987) 167 ITR 103 (Ker) (Whether die 
offence was actually committed or not is not a matter for consideration in 
a proceeding under section 482 of the present Code to quash the complaint. 
That is a matter for evidence during the trial by the Magistrate]. 

(6) Sharda Prasad Sinha v State of Bihar, AIR 1977 SC 1754 [It is, 
now, settled law that where the allegations set out in tiie complaint or tiie 
charge-sheet do not constitute any offence, it is competent to die High Court 
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exercising its inherent jurisdiction under section 482 of the Code of Cri> 
minal Procedure to quash the order passed by the Magistrate taking cogni> 
zance of the offence]. 

(7) Municipcd Corporation of Delhi v Ram Kishan Rohiagi, AIR 1983 
SC 67, 70 [It is manifestly clear that proceedings against an accused in 
the initial stages can be quashed only if on the face of the complaint or die 
papers accompanying the same, no offence is constituted. In other words, 
the test is that taking the allegations and the complaint as diey are, widiout 
adding or subtracting anything, if no offence is made out dien the High 
Court will be justified in quashing the proceedings in exercise of its powers 
under section 482 of the present Code]. 

Page 5098: section 279: 

At the end of the page, add ,— 

“Writ.—^Where a criminal complaint has been filed against a person, 
he will have a right to point out to the magistrate that he had not commit'* 
ted any offence. Such a criminal complaint cannot, ordinarily, be quashed 
in writ proceedings {SJtiv Shanker Sitaram v ITAT, (1987) 168 ITR 275 
(All)].”. 
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Page 6126: section 280D: 

In line 2 from top, after ”135 ITR 393 (Kam)”, odd.— ” ; Jayakumari 
and Dilharkumari v C/7, (1987) 165 FIR 787 (Kam); Jayakumari and 
Dilharkumari v CIT, (1987) 165 ITR 791 (Kam); Jayakumari and DiVtar- 
kumari v CIT, (1987) 165 ITR 792 (Kam)” folding that the refund of 
annuity d^osit received an executor to &e estate of the deceased 
depositor was income assessable in the hands of the executor]. 

Page 6176: section 2B0ZA (now omitted): 

After the text of section 280ZA, odd,— 

'^Section 280ZA, now omitted.r>-^ection 280ZA has now been omitted 
by the Finance Act, 1987 (11 of 1987), with effect frcnn 1st April, 1988. 
Ilie omission is consequential to the insertion, by that Act, of section 
540.”. 

Page 6178: section 280ZB: 

After the text of section 280ZB, add ,— 

^fLegislative amendment.—^By the Finance Act, 1987 (XI of 1987), 
clause (a) of ExpIanaHon 2 to section 280ZB has been (»nitted, with effect 
from 1st April, 1988. The omission is consequential to the omission, by 
that Act, of section 104.”. 
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Page 5198: section 280ZC: 

After line 9 from top, add ,— 

“Writ^In Oicayti Tea Co. Ltd. v ITO [(1986) 160 ITR 487 (Cal)], 
the Tribunal refused to consider a new ground raised before it for the first 
time about the entitlement of the assesses to the allowances under sections 
BSC and 280ZC. On a writ petition, it was held that the Tribunal was 
within his jurisdiction in not entertaining the contentions as the same had 
not been mooted earlier. Moreover, it was open to the appellant to come 
up by way of reference so that questions arising out of the order of the 
Tribunal could be properly adjudicated. Therefore, a writ could not be 
issued.*’. 

Page 5216: section 281 A: 

In the last line of the paragraphs titled ^‘Certified copy of the notice 
to be supplied*^ after “159 im 637 (Cal)].’’, add,— “Also see, Pritam 
Singh V Smt. Narinder Kaur, (1986) 160 ITR 899 (Del).’* 

Page 5242: section 285 (now omitted): 

After the paragraph titled “1922 Acf\ add ,— 

“Section 285, now omitted.'—Section 285 has now been omitted by the 
Finance Act, 1987 (11 of 1987), with effect from 1st June, 1987. The 
omission Is consequential to the substitution, by that Act, of section 206.’’ 

Page 5250: section 286 (now omitted): 

After the paragraph titled “1922 Act', add,— 

“Section 286, now omitted.—^Section 286 has now been omitted by the 
Finance Act, 1987 (11 of 1987), with effect from 1st June, 1987. The 
omission is consequential to the substitution, by that Act, of section 206.’’ 

Pages 5264-5265: section 288: 

At the end of the paragraphs titled "Disciplinary action against a practi’^ 
tioner*', add ,— 

“In K. Navaneethah v CIT [(1986) 54 CTR (Mad) 383], the Madras 
High Court dismissed a writ petition challenging the show-cause notice 
issued to an income-tax practitioner as the petitioner can urge all the con* 
tendons before the ‘prescribed authority’ concerned. 

In the context of disciplinary action against a chartered accountant under 
the provisions of the Chartered Accountants Act, 1949, read with the 
Qiartered Accountants Regulations, 1964, it has been held by the Supreme 
Court, in Institute of Chartered Accountants of India v L. K. Raton 
[(1987) 164 ITR 1 (SC)], that the Council of the Institute of Chartered 
Accountants of India has to give an opportunity of being heard to the 
member concerned and is obliged to give reasons for its finding that the 
member is guilty of misconduct”. 
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Pag« 6282: section 292A: 

At tho end of line 6 from top, fldd ,— “Section 292A does not recognise 
any other exception, such as, old age of the accused [ITO v Aggarwal Iren 
Store, (1987) 166 ITR 289 (Punj)]." 

Page 5284: section 292B: 

At the end of the paragraph titled 'Section 292B cannot cover a case of 
' non-servic^*, add,—^ 

“Where a notice under section 148 has not been served on the proper 
person, the assessment made in pursuance of such notice is illegal and 
without jurisdiction. Such a fundamental* infiimity cannot be called a 
‘mere irregularity’ which can be cured by relying on section 292B [P. N. 
Sasikumar v CIT, (1987) Tax LR 1056, 1059 (Ker)].’’. 

Page 5284: section 293: 

At the end of the paragraph titled "Legislative amendmenf, add ,— 

“The word ‘assessment’ has been omitted from section 293 with retros¬ 
pective effect from 1st March, 1987, by the Finance Act, 1987 (11 of 
1987). As a result of the amendment, the bar of section 293 has also been 
extended to any suit in any civil court to set aside or modify any order, 
other than an assessment order, with effect from 1st March, 1987. 

The scope and effect of the above amendment have also been elaborated 
in the following portion of the departmental circular No. 495, dated 22nd 
September, 1987, as under:— 

'Bar of suits in civil courts to set aside or modify any order passed .— 
42.1 Under the existing provisions of section 293, no suit can be brought 
in any Civil Court to set aside or modify any assessment order made under 
die Income-tax Act and no prosecution, suit or other proceedings shall lie 
against the Government or any officer of the Government for anything 
done in good faith or intended to be done under the Act. 

Similar provisions are contained in section 43 of the Wealth-tax Act, 
1957, and section 42 of the Gift-tax Act, 1958. These provisions have been 
interpreted to mean that the bar of suits in Civil Courts is confined to 
assessment orders only and not to other orders under the Income-tax, 
Wealth-tax and Gift-tax Acts. 

42JS Direct Tax laws contain very detailed provisions relating to appeals 
against orders passed by various authorities, lliey are self-contained codes. 
It is, therefore, not appropriate for Civil Courts to assume jurisdiction in 
respect of order made under the Act. Section 293 of the Income-tax Act 
and the corresponding provisions of the Wealth-tax Act and the Gift-tax 
Act have been amended to provide that no suit shall be brought in any 
Civil Court to set aside or modify any order made under the said Acts. 

42.3 These amendments come into force with effect from 1st March, 
1987.*.*’. 
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Page 5288: section 293: 

Bdore line 15 from bottom, add ,— 

“In ITO V Shanti Parshad Jain [(1987) 167 ITR 238 (Punj)] it has 
been held that in view of the bar of section 293 the civil court had no 
jurisdiction to go into the legality or validity of the action of the Income- 
tax Officer in issuing the notices for filing the returns.**. 

Page 6297: section 293A: 

Before the text of section 294, add ,— 

“The following notification has also been issued under section 293A 
making reduction in rate in respect of income-tax— 

‘Whereas the Central Government is satisfied that it is necessary and 
expedient so to do in the public interest to mak'e reduction in rate in 
respect of income-tax in favour of any person, being a foreign company, or 
a person (other than a company) who is non-resident, with whom the Cen¬ 
tral Government has entered into an agreement for the association or parti¬ 
cipation of that Government or any person authorised by that Government 
in any business consisting of the prospecting for or extraction or production 
of mineral oils. 

Now, therefore, in exercise of the powers conferred by section 293A of 
the Income-tax Act, 1961 (43 of 1961), the Central Government hereby 
provides that— 

(a) where the total income of any such person consists only of 
profits and gains derived from such business, the tax payable 
by such person on his total income shall be the amount of 
income-tax calculated on such total income at the rate of fifty 
per cent, of such inccmie; 

(h) where the total income of such person includes such profits and 
gains, the tax payable by him on his total income shall be— 
(/) the aggregate of the income-tax payable by him in accord¬ 
ance with the provisions of clause (a) on the profits and 
gains referred to in that clause included in the total 
income, plus 

(ii) the amount of income-tax calculated on the amount of 
total income as reduced by the amount of profits and gains 
referred to in clause (ff), at the average rate of income-tax 
which would have been applicable to the total income, 
if the provision of the said clause had not applied. 

Explanation. —^For the purposes of this notification,— 

(a) “average rate of income-tax” means the rate arrived at by 
dividing the amount of income-tax calculated on the total in¬ 
come by such total income; 

(b) “foreign company” shall have the meaning assigned to it in 
clause (4) of section SOB of the Income-tax Act, 1961 (43 of 
1961); 
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(c) “mineral oil” includes petroleum and natural gas.* 

[^Notification No. GSR 645(£), dated 6th July, 1987.]”. 

Page 6299: section 294A: 

In line 12 from bottom, for 157 ITR 39 (Bom)”» read “151 ITR 39 
(Bom)”. 

Page 5306: section 295: 

Before line 9 from bottom, add ,— 

‘Tieglslation by incorporation.—Legislation by incorporation of provi¬ 
sions of another statute even though passed by a different legislature is a 
well-known method of legislation which does not affect the validity of the 
legislation particularly when the scheme of the other statute is similar and 
such incorporation is relevant and necessary for the purpose of advancing 
the objects and purposes of the legislation [Shiv Dutt Rai Fateh Chand v 
Union of India, (1984) 148 ITR 664, 681 (SC)]. In that case, it has been 
held that section 9(2A) of the Central Sales Tax Act, 1956 (74 of 1956), 
does not suffer from the vice of excessive delegation merely because the 
provisions relating to penalties in general sales tax laws of the States are 
adopted for the purposes of that Act.”. 

Pages 5324*5325: section 295: 

On the subject "Statutory force of the rules", reference may also be made 
to Ram Autar Santosh Kumar v State of Bihar, AIR 1987 Pat 13, 17. 

Page 5340: section 297: 

Before line 7 from bottom, add ,— 

“Ordinance ceasing to operate—^not to affect assessments relating to 
period during which the Ordinance was in forces—Even though an Ordi¬ 
nance ceases to operate at the expiration of six weeks from the reassembly 
at Parliament if it is pot laid before Parliament as per sub-clause (a) of 
clause (2) of article 123 of the Constitution, or before tibiat period if a 
resolution disapproving it is passed by botii Houses of Parliament, never¬ 
theless such lapse does not affect the initial validity of the Ordinance. There¬ 
fore, assessments in accordance with the provisions of the Ordinance re¬ 
lating to the period during which the Ordinance was in force are legal and 
valid, irrespective of the fact whether such assessments are completed during 
the period when the Ordinance was in force or subsequent to its lapse [Cf. 
T.M. Mohan s Addl. AgITO, (1987) 168 ITR 384 (Kam); A. Matte 
Gowda v AgITO, (1987) 168 FIR 381 (Kam)]. 

Doctrine of Incorporation by reference.—^This has been aueeinctly ex¬ 
plained by Lord Esher M. R., in In re: Wood's Estate [(1886) 31 Ch. D. 
607] in the following words:— 

Tt is to put them into the Act of 1855, just as if tht^ bad been written 
into it for die first time. If a subsequent Act brings into itself by reference 
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some of the clauses of a fonner Act, the legal effect of that, as has often 
been held, is to write those sections into the new Act just as if they had 
been actually written in it with the pen, or printed in it, and, the moment 
you have those clauses in the later Act, you have no occasion to refer to> 
the former Act at all.*. 

The Supreme Court has also explained the doctrine of incorporation by 
reference in similar terms in Shamrao v District Magistrate [AIR 1952 SC 
324, 326], where it is observed: 

*The rule is that when a subsequent Act amends an earlier one in such 
a way as to incorporate itself, or a part of itself, into the earlier, then the 
earlier Aci must thereafter be read and construed (except where that would 
lead to a repugnancy, inconsistency or absurdity) as if the altered words 
had been written into the earlier Act with pen and ink and the old words 
scored out so that thereafter there is no need to refer to the amending Act 
at all. This is the rule in England: see Craies on Statute Law, 5th Edition, 
page 207; it is the law in America: see Crawford on Statutory Construction, 
page 110; and it is the law which the Privy Council applied to India in 
Keshoram Poddar v Nandlal Midlick: AIR 1927 PC 97.*. 

The above doctrine of incorporation by reference has been applied by 
the Supreme Court in Onkarlal Nandlal v State of Rafasthan [AIR 1986 
SC 2146, 2152] and the Supr^e Court has held that Explanation U to 
section 2(o) of the Rajasthan Sales Tax Act, 1954 (29 of 1954), must 
be interpreted as iT section 4(2) of the Central Sales Tax Act, 1956 (74 
of 1956), were written out in that Explanation and once section 4(2) is 
written out in the Explanation, diere is no occasion or need to refer to 
Act 74 of 1956 from which this incorporation is made or to its purpose or 
context. 

Also see, ‘Legislation by incorporation', at page 6742, ante*'. 

Page 6343: aection 297(2)(a): 

Unes 15-16 from top: The decision in Imperial Chemical Industries v 
CIT 1(1979) 116 ITR 516 (Cal)] has been followed in CIT v Shell 
Petroleum Co. Ltd. [(1987) 164 ITR 346 (Cal)] and in CIT v Turner 
Morrison A Co. Ltd. [(1987) 166 ITR 57 (Cal)]. 

Page 5344: aection 297(2)(a): 

At the end of line 16 from top, add, — “The decision in Imperial Chemi¬ 
cal Industries v CIT [(1979) 116 FIR 516 (Cal)] has been followed in 
CIT V Shell Petroleum Co. Ltd. [(1987) 164 ITR 346 (Cal)], and in 
CIT V Turner Morrison d Co. Ltd. [(1987) 166 ITR 57 (Cal)].**. 

Page 5846: aection 297(2) (c): 

At the end of line 13 from top, add,— “A claim for interest made by 
die assessee cannot be said to be a proceeding by way of appeal, reference 
or revision within the meaning of section 297(2) (c) [CIT v Bombay 
Burmah Trading Corporation Ltd., (1987) 165 ITR 460, 465 (Bom).**. 
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Page 5348: section 297(2) (d): 

In line 11 from top, after “160 ITR 275 (Pat)”, add^ — “ ; Addl. CIT 
V Hasmat Rod Raj Pd, (1987) 167 ITR 794 (All)” [holding that in cases 
covered by section 297(2) (</)(//), the provisions of section 68 of the 
1961 Act cannot be invoked]. 

Page 5354: section 297(2) (i): 

After the paragraphs titled Refunds—section 297(2) (/)”, add ,— 

“But where the assessment order was passed before 1st April, 1962, but 
the refund became due consequent upon the decision of the High Court 
rendered after that date, the provisions of section 297(2) (0 are attracted 
iClT V Bombay Burmah Trading Corporation Ltd., (1987) 165 ITR 460 
(Bom)].”. 

Page 5355: section 297(2) (j): 

After line 9 from top, add ,— 

“The words ‘without prejudice to any action already taken for the re¬ 
covery of such sum under the repealed act’ appearing in clause (/) of sec¬ 
tion 297(2) do not indicate that action ou^t to have been taken under 
the 1922 Act. Those words are only intended to protect recovery proceedings 
already taken under the repealed Act and not to make such a proceeding 
a condition precedent to invoke the power under the 1961 Act. Recovery 
under the 1961 Act will be without prejudice to whatever action in that 
behalf had already been taken under the 1922 Act. Any odier construction 
would lead to absurdity, for it would then mean that there would be no 
statute under which recovery is possible even though an assessment has 
been validly made under die repealed Act [CIT v Euumanoor Motors (Pr) 
Ltd., (1987) 165 ITR 751, 754 (Ker)].”. 

Page 5357: section 297(2) (k): 

At the end of line 13 from bottom, add, — “But in the facts of Krishi 
Utpanna Bazar Samiti v ITO [(1986) 158 ITR 742, 749 (Bom)], the 
circular issued under the 1922 Act provisions was held not inconsistent 
with the 1961 Act and, therefore, binding under the 1961 Act.”. 

Page 5399: Schedule IV, Part B: 

In the heading at the beginning of Part B of Schedule IV, for die figures 
and brackets “206(2)”, the figures “206” have been substituted by the 
Finance Act, 1987 (11 of 1987), with effect from 1st June, 1987. 

Page 5401: Schedule IV: Part B: 

The words, bradcets and figure “sub-section (1) of* have been omitted 
from rale 7 of PartB of Schedule IV the Finance Act, 1987 (11 of 
1987), with effect from 1st June, 1987. 
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Fkges 5414-5415: Schedule XI: 

The Eleventh Schedule has been amended by the Finance Act, 1987 (11 
of 1987), with effect from 1st April, 1988, as under:— 

‘(a) in item 5, the following Explanation has been inserted at the end, 
namely:— 

^Explanation. —^“Blended flavouring concentrates” shall include, and shall 
be deemed always to have included, synthetic essences in any form.*; 

(b) in item 22, in the Explanation^ for the words ”, for data processing 
and for transmission and reception of messages”, the words* brackets, 
figures and letters ”and for data processing (not being computers within 
the meaning of section 32AB)” have been substituted.’. 

The scope and effect of the above amendments have been elaborated in 
the following portion of the departmental circular No. 495, dated 22nd 
September, 1987, as under:— 

‘Amendment of the Eleventh Schedule to the Income-tax Act, 1961.—43.1 
The Eleventh Schedule of the Income-tax Act lists non-priority products. 
The manufacturers of these products are denied tax concessions under sec¬ 
tion 32AB and other sections of the Act. Item No. 5 of the Eleventh 
Schedule relates to “aerated waters” in the manufacture of which “blended 
flavouring concentrates in any form are used”. This has been found that 
certain persons manufacturing aerated waters are using synthetic essence 
and are claiming the benefit on the ground that synthetic essence cannot be 
included in the expression “blended flavouring concentrates in any form”. 
As this was not the intention of the legislature the Finance Act, 1987, has 
inserted an Explanation to Item 5 of the Eleventh Schedule which clarifies 
that blended flavouring concentrates would include the synthetic essences 
in any form. 

43.2 Item No. 22 of the Eleventh Schedule has been amended to exclude 
computers from the list of non-priority items. Office machines and apparatus 
used for transmission and reception of messages have also been excluded 
from the non-priority list of articles or things as contained in this item of 
the Eleventh Schedule. 

433 This amendment will come into force from 1-4-1988 and will, 
accordingly, apply in relation to assessment year 1988-89 and subsequent 
years.’. 



Page 5427: IT Roles, 1962: 

After serial No. 165, add,— 

166. The Income-tax (Ninth Amend¬ 
ment) Rules. 1986 [SO 702(E), 

dated 1-10-1986] .. (1986) 162 ITR (St) 53 

167. The Income-tax (Tenth Amend¬ 
ment) Rules, 1986 [SO 896(E), 
dated S-12-1986] (w.e.f. 1-4-1987) 


(1987) 166 ITR (St) 179 
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168. The Income-tax (Eleventh Amend¬ 
ment) Rules, 1986 [SO 912(E), 

dated 12-12-1986] 

169. The Income-tax (Amendment) 
Rulee, 1987 [SO 4(E). dated 2-1- 
1987] 

170. The Income-tax (Second Amend¬ 
ment) Rules, 1987 [SO 166(E), 

dated 9-3-1987] (w.€.f. 1-4-1987) 

171. The Income-tax (Third Amend¬ 
ment) Rules, 1987 [SO 276(E), 

dated 1-4-1987] (w.e.f. 2-4-1987) 

172. The Income-tax (Fourth Amend¬ 
ment) Rules, 1987 [SO 684(E), 

dated 8-7-1987] (w.e.f. 1-4-1987) 

173. The Income-tax (Fifth Amend¬ 
ment) Rules, 1987 [SO 769(E), 

dated 12-8-1987] 

174. The Income-tax (Sixth Amend¬ 
ment) Rules, 1987 [SO 781(E), 

dated 17-8-1987] (w.e.f. 2-4-1987) 

175. The Income-tax (Seventh Amend¬ 
ment) Rules, 1987 [SO 894(E), 

dated 8-10-1987] 

176. The Income-tax (Eigrhth Amend¬ 
ment) Rules, 1987 [SO 963(E), 

dated 29-10-1987] 


(1987) 166 ITR (St.) 181 

(1987) 166 ITR (St.) 241 

(1987) 166 ITR (St.) 309 

(1987) 166 ITR (St.) 346 

(1987) 166 ITR (St.) 149-160 

(1987) 167 ITR (St.) 76 

(1987) 167 ITR (St.) 77 

(1987) 168 ITR (St.) 156 

(1987) 168 ITR (St.) 166 


Pages 5438-5439: nde 5: 

For rule 5 of the Income-tax Rules, 1962, the following rule 5 has been 
substituted by the Income-tax (Third Amendment) Rules, 1987 [Notifica¬ 
tion No. SO 276(E), dated 1st April, 1987], with elBfect from 2nd April, 
1987, as under:— 

*5. Depreciation.—(1) Subject to the provisions of sub-rule (2), the 
allowance under clause (ii) of sub-section (1) of section 32 in respect of 
depreciation of any block of assets shall be calculated at the percentages 
specified in the second column of the Table in Appendix I to these rules 
on the written down value of such block of assets as are used for the 
purposes of the business or profession of the assessee at any time during 
the previous year. 

(2) Where any new machinery or plant is installed during the previous 
year relevant to the assessment year commencing on or after the 1st day of 
April, 1988, for the purposes of business of manufacture or production of 
any article or thing and such article or thing— 

(a) is manufactured cnr produced by using any technology (including 
any process) or other know-how developed in, or 

(b) is an article or thing invented in. 
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a laboratory owned or financed by the Government or a laboratory 
owned by a public sector company or a University or an institution 
recognised in this behalf by the Secretary, Department of Scientific 
and Industrial Research, Government of India, 
such plant or machineiy shall be treated as a part of block of assets qualify¬ 
ing for depreciation at the rate of SO per cent, of written down value, if the 
following conditions are fulfilled, namely:— 

(/) the right to use such technology (including any process) or 
other know-how or to manufacture or produce such article or 
thing has been acquired from the owner of such laboratory or 
any person deriving title from such owner; 

(») the return furnished by the assessee for his income, or the in¬ 
come of any other person in r^pect of which he is assessable, 
for any previous year in which the said machinery or plant is 
acquired, shall be accompanied by a certificate from the 
Secretary, Department of Scientific and Industrial Research, 
Government of India, to the effect that such article or thing is 
manufactured or produced by using such technology (including 
any process) or other know-how developed in such laboratory 
or is an article or thing invented in such laboratory; and 
(m) the machinery or plant is not used for the purpose of business 
of manufacture or production of any article or thing specified in 
the list in the Eleventh Schedule to the Act. 

Explanation .—For the purposes of this sub-rule,— 

(a) “laboratory financed by the Government” means a laboratory 
owned by any body [including a society registered under the 
Societies Registration Act, 1860 (21 of I860)], and financed 
wholly or mainly by the Government; 

(b) “public sector company” means any corporation established by 
or under any Central, State or Provincial Act or a Government 
company as defined in section 617 of the Companies Act, 1956 
(1 of 1956); and 

(c) “University” means a University established or incorporated by 
or under a Central, State or Provincial Act and includes an 
institution declared under section 3 of the University Grants 
Commission Act, 1956 (3 of 1956), to be a University for the 
purposes of that Act.*. 

Pages 5440-5441: rale 5AA (now omitted): 

Rule 5AA of the Income-tax Rules, 1962, has been omitted, with effect 
from 2nd April, 1987, by the Income-tax (Third Amendment) Rules, 1987 
(Notification No. SO 276(E), dated 1st April, 1987]. 

Page 5476: rale 18BBA: 

For rule 18BBA of the Income-tax Rules, 1962, the following rule 18BBA 
has been substituted by the Income-tax (Tenth Amendment) Rules, 1986 
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{Notification No. S0^896(E), dated 3rd December, 1986], with effect from 
1st April, 1987, as under:— 

*18BBA. Foim of reports for ctaiming dediKtioo under section 80HHB 
or under section 80HHC.—(1) The report of the audit of the accounts of an 
assessee, other than a company or a co-operative society, which is required to- 
be furnished under clause (/) of sub-section (3) of section 80HHB shall be 
in Form No. lOCCA. 

(2) The report of an accountant which is required to be furnished by 
the assessee under sub-section (4) of section 80HHC shall be in Form No. 

iocx:ab.’. 

Page 5484: new rule 21AA: 

After rule 21A, add ,— 

‘The following rule 21AA has been inserted by the Income-tax (Eighth 
Amendment) Rules, 1987 [Notification No. SO 963(E), dated 29th October, 
1987], namely:— 

**21AA. Furnishing of particulars for claiming reUef uuder section 89(1)> 

—Where the assessee, being a Government servant or an employee in a 
public sector undertaking, is entitled to relief under sub-section (1) of sec¬ 
tion 89, he may furnish to the person responsible for making the payment 
referred to in sub-section (1) of section 192, the particulars specified in 
Form No. lOE.”.’. 

Page*5488: new rules 26A and 26B: 

After rule 26, add ,— 

“The following rules 26A and 26B have been inserted by the Income-tax 
(Eighth Amendment) Rules, 1987 [Notification No. SO 963(E), dated 28th 
October, 1987], namely:— 

*26A. Furnishing of particulars of income under the head "Salaries*’ re* 
ceived from other employer(s) for deduction of tax at source.—^The assessee 
may furnish to the person responsible for making the payment referred to 
in sub-section (1) of'section 192, the details of the income under the head 
“Salaries” due or received by him from the other employer or employers 
referred to in sub-section (2) of that section and of any tax deducted at 
source from such income in Form No. 12B. 

26B. Furnishing of particulars of income under heads income other 
than "Salaries** for deduction of tax at stnuce.—^The assessee may send to 
the person responsible for making the payment referred to in sub-section 
(1) of section 192, the particulars of any income chargeable under any 
head of income other than “Salaries” (not being a loss under any such 
head), received by the assessee for the same financial year, and of any 
tax deducted on such income in Form No. 12C.*.**. 

Page SSll/xxxvi of Vol. 6: r^e 48L: 

TTie date 16th day of October, 1986, referred to in rule 48L(2)(a) has 
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been extended dll 15th day of November, 1986, vide, the departmental 
circular No. 475, dat^ 9th December, 1986 [(1987) 164 ITR (St) 2]. 

The said rule 48L(2) has been substituted by a new rule 48L(2) by the 
Income-tax (Seventh Amendment) Rules, 1987 [Notification No. SO 
894(E),. dated 8th October, 1987], which reads as under:— 

“(2) The statement in Form No. 37-1 shall be furnished, in duplicate, 
to the appropriate authority— 

(a) ^fore the 30th day of October, 1987, in a case where the 
agreement for transfer is entered into before the coming into 

. force of Chapter XXC in the areas comprised in the ‘Bangalore 
Metropolitan Region*, and ‘Ahmedabad Urban Development 
Area’ and the areas comprised in the city of Ahmedabad, as 
referred to in the notification of the Government of India in 
the Department of Revenue No. SO 835(E), dated 21-9-1987; 

(b) before the expiry of IS days from the date on which the pro¬ 
visions of Chapter XXC come into force in any areas, other 
than the areas referred to in clause (a), where the agreement 
for transfer is entered into before such date; and 

(c) before the expiry of IS days from the date on which the agree¬ 
ment for transfer is entered into, in cases not covered by clauses 
(a) and (6).”. 

Page 5512: rule 50: 

In rule SO of the Income-tax Rules, 1962, after clause (3), the follow¬ 
ing clause (4) has been inserted by the Income-tax (Eleventh Amendment) 
Rules, 1986 [Notification No. SO 912(E), dated 12th December, 1986]^ 
namely:— 

'(4) The Departmental Examinations conducted by or on behalf of the 
Central Board of Direct Taxes for Income-tax Officers, Class I or Group 
‘A’ Probationers, or for Income-tax Officers, Class II or Group ‘B’ Pro¬ 
bationers, or for promotion to the post of Income-tax Officers, Class II or 
Group ‘B’, as the case may be.’. 

Pages 5534-5535: rale 101: 

Rule 101 of the Income-tax Rules, 1962, was amended by the Income-tax 
(Second Amendment) Rules, 1987 [Notification No. SO 166(E), dated 9th 
March, 1987], with effect from 1st April, 1987. Such ameiidment was done 
away with by a subsequent amendment of rule 101 by the Income-tax 
(Fourth Amendment) Rules, 1987 [Notification No. SO 684(E), dated 8th 
July, 1987], with effect from 1st April, 1987. Thus, in effect, there was no 
real amendment of rule 101. 

Page 5546: rale 114A: 

Before the text of rule 115, the following rule 114A, which has been 
. inserted by the Income-tax (Fifth Amendment) Rules, 1987 [Notification 
No. SO 769(E), dated 12th August, 1987], namely:— 

crp: it v-7—55 
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^1144. AppIkattoB for aBolmat of • fax Mnetkm accowt awaber^ 

(1) An application under sub-section (1) of section 203A for the allotment 
of a tax deduction account number shall be made in duplicate in Form 
No. 49B. 

(2) An application referred to in sub-rule (1) shall be made,— 

(/) in cases, where the function of allotment of tax deduction 
account number under section 203A has been assigned by the 
Commissioner to any particular Income-tax Officer, to that 
Income-tax Officer; 

(ii) in any other case, to the Income-tax Officer having jurisdiction 
to assess the applicant. 

<3) The application referred to in sub-rule (1) shall be made.— 

(f) in a case, where a person has deducted tax in accordance with 
the provisions of Chapter XVII under the heading ‘B.—Deduc¬ 
tion at source’ prior to the 1st day of June, 1987, on or before 
the 30lh day of September, 1987; 

(ii) in a case, where a person has deducted or deducts tax in accord¬ 
ance with the provisions of Chapter XVII under the heading 
‘B.—Deduction at source’ on or after the 1st day of June, 1987, 
within one month from the end of the month in which the tax 
was deducted or the 30th day of September, 1987, whichever 
is later.” 

Pages 5551-5561: Appendix 1: 

For Appendix I [consisting of Part I and Part II] to the Income-tax 
Rules, 1962, the following Appendix I has been substituted by the Income- 
tax (Third Amendment) Rules, 1987 [Notification No. SO 276(E), dated 
1st April, 1987]. with effect from 2nd April, 1987, namely:— 

‘APPENDIX I 

[See rule B] 


TABLE OP RATES AT WHICH DEPRECIATION IS 
ADMISSIBLE 


Block of aseeta 

DeprceUiHon 
allowanoo m 
percentage of 
written down 
value 

1 

2 


1. BUILDINGS \See Notes 1 to 3 below the Table] 

' <1) Bttildinira ohcr than those onvercd by aub-item (B) bdlow 

which are used mainly fnr residenthit purptmea 6 

' (2) Buildings whieh are not used mainly fdr Teaidmtial 

}> and whidi are n^t 'C^ered hy . vlB 
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1 


(3) (0 Buildings used us hotels 20 

(ii) Buildings witii dwelling units each with plinth area not 

exceeding 80 square metres 20 

(4) Purely temporary erections such as wooden structures 100 

n. FXJRrailJiW AND FITTINGS 

(1) Bate applicable to furniture and fittings not covered by sub- 

item (2) below 10 


(2) Furniture and fittings used in hotels, restaurants and board¬ 
ing houses; schools, colleges and other educational institu¬ 
tions; libraries, welfare centres; meeting halls; cinema 
houses; theatres and circuses; and furniture and fittings let 
out on hire for use on the occasion of marriges and similar 
functions 15 


UL MACHINERY AND PLANT 

(1) Machinery and plant other than those covered by sub-items 
(2) and (3) below 

(2) (t) Aeroplanes, Aero-engines 

(n) Motor buses, motor lorries and motor taxis used in a 
business of running them on hire 
(tn) Moulds used in rubber and plastic goods factories 
(tv) Air pollution control equipments, being— 

(а) Electrostatic precipitation systems 

(б) Felt-filter systems 

(c) Dust collector systems 

(d) Scrubber—counter current/venturi/packedbed/cyclo- 
nic scrubbers 


33.33 

50 


50 


(v) Water pollution control equipments, being— 

(a) Mechanical screen systems 

(b) Aerated detritus chambers (including air com¬ 
pressor) 

(e) Mechanically skimmed oil and grease removal 
systems 

(d) (Chemical feed systems and flash mixing equipment 
(«) Mechanical flocculators and mechanical reactors 
(/) Diffused air/mechanically aerated activated sludge 
systems 

(p) Aerated lagoon systems V 

(k) Biofilters 

(i) Methane—recovery anaerobic digester systems 

(;) Air floatation systems 

(In) Air/steam stripping systems 

(0 Urea hydrolysis systems 

(tn) Marine outfall systems 

(n) Clentxifuge for dewatering sludge 

(o) Rotating biological contractor or bio-disc 

(p) Ion exchange resin column 

(q) Activated carbon column J 

(vt) Solid waste control equipments, being—caustic/lime/ 

chrome/mineral/cryolite recovery system 
(8) (]) Wooden parte used. in artificial silk manufacturing 
machinery 

(it) Cinemat(^aph films—^bulbs of studio lights 


50 


SO 

100 

100 
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J 


100 


100 


(m) Energy saving devices, being— 

A. SpeeialiMd boilers and furnaces t 

(a) Ignifluid/Ouidized bed boilers 

(b) Flameless furnaces and continuous pusher 
type furnaces 

(e) Fluidized bed type heat treatment furnaces 

(d) High efficiency boilers (thermal efficiency f* 
higher than 76 per cent, in case of coal 
fired and 80 per cent in case of oil/gas 
fired boilers) 

B. Instrumentation and monitoring system for 

monitoring energy flows: 

(a) Automatic electrical load monitoring 

systems 

(5) Digital heat loss meters 

(e) Micro-processor-based control systems 

(d) Infra red thermography 

(e) Meters for measuring heat losses, furnace . 
oil flow, steam flow, electric energy and ^ 
power factor meters 

(/) Maximum demand indicator and clamp on 
power meters 

(g) Exhaust gases analyser 

(h) Fuel oil pump test bench 

C. Waste heat recovery equipments: 

(a) Economisers and feed water heaters 

(6) Recuperators and air pre-heaters 

(c) Heat pumps ■ 

(d) Thermal energy wheel for high and low f 
temperature waste heat recovery 

D. Co-generation system* i 

(a) Back pressure pass out, controlled extrac¬ 
tion, extraction-cum-condensing turbines for 
cogeneration alongwith pressure boilers 

(b) Vapour absorption refrigeration systems 

(c) Organic rankine cycle power systems 

(d) Low inlet pressure small steam turbines 

E. Electrical equipments: 

(а) Shunt capacitors and synchronous condenser 
systems 

(б) Automatic power cut off devices (relays) 
mounted on individual motors 

(c) Automatic voltage controller. 

(d) Power factor controller for AC motors ^ 100 

(«) Solid state devices for controlling motor ^ 

speeds 

*[(/) Thermally energy-efficient Stenters (which 
require 800 or less Itilo calories of heat to 
evaporate one Ktli^am of water)] 

1 Subs., for **(/} Stenters”, by the Income-tax (Sixth Amendment) Rules- 
1987 [Notification No. SO 781(E), dated I7th August, 1687] (w.e.f. 2-4- 
1987). 


lOG 


y 100 
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1 


2 


F. Burmra; 

(а) 0 to 10 per cent, excess air burners 

(б) Emulsion burners U 

(c) Burners using air with high pre-heat 

temperature (above 300”C) 


100 


G. Other equipments: 

(a) Wet air oxidation equipment for recovery' 
of chemicals and heat 

(b) Mechanical vapour recompressors 

(c) Thin film evaporators 

(d) Automatic micro-processor based load de- y 
mand controllers 

(e) Coal based producer gas plants 
(/) Fluid drives and fluid couplings 
ig) Turbo charges/super-charges 


(iv) Flour mills—Rollers 100 

(v) Gas cylinders including valves and regulators 100 

(vt) Glass manufacturing concerns—Direct fired glass melting 

furnaces 100 

(vii) Iron and steel industry—Rolling mill rolls 100 

(viii) Match factories—Wooden match frames 1(X) 


(ts;) Mineral oil concerns— 

(a) Plant used in field operations (above ground) distri¬ 
bution—Returnable packages 


(b) Plant used in field operations (below ground), but 
not including kerbside pumps including underground 
tanks and fittings used in field operations (distri¬ 
bution) by mineral oil concerns 




100 


(x) Mines and quarries— 

(o) Tubs winding ropes, haulage ropes and sand stowing I 100 
pipes r 

(b) Safety lamps J 

(art) Salt works—Salt pans, reservoirs and condensers, etc., 
made of earthy, sandy or clayey material or any other 
similar material 100 

(xii) Sugar works—Rollers 100 

« 

(arm) Renewal miergy devices being— 

(a) Plat plate solar collectors 

(b) Concentrating and pipe type solar collectors 
(e) Solar cookers 

(d) Solar water heaters and systems 

(e) Air/gas/fluid heating systems 

(/) Solar crop driers and systems 100 

(g) Solar refrigeration, cold storages and air-condition¬ 
ing ayat&aa$ 

(k) Solar steels and desalination systems 
(t) Solar power generating systems 
(j) Solar pumps based on solar thermal and solar photo¬ 
voltaic conversion 
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1 


2 


(Ac) Solar photovoltaic nodulea and panda for water ^ 
purapinir Md other applicationa 

(0 Wind mills and any specially designed devices which 
run on wind mills 

(m) Any special devices including electric generators 
and pumps running on wind energy 

(n) Biogas plant and biogas engines 

(o) Electrically operated vehicles including battery ^ 
powered or fuel-cell powered vehicle 

(p) Agricultural and municipal waste convenion devices 
producing energy 

( 9 ) Equipment for utilising ocean waste and thermal 
energy 

(r) Machinery and plant used in the manufacture of 
any of the above sub-items 


100 


IV. SHIPS 

(1) Ocean-going ships including dredgers, tugs, barges, survey 

launches and other similar ships used mainly for dredging 
purposes and fishing vessels with wooden hull 20 

(2) Vessels ordinarily operating on inland waters, not covered 

by sub-item (3) below 10 

(3) Vessels ordinarily operating on inland waters being speed 

boats [sec Note 4 below the Table] 20 


Notes: 

1. "Buildings” include roads, bridges, culverts, wells and tubewells. 

2. A building shall be deemed to be building used mainly for residential 
purposes, if the built-up floor area thereof used for residential purposes is not 
less than sixty-six and two-third per cent, of its total built-up floor area. 

3. In respect of any structure or work by way of renovation or improvemoit 
in or in relation to a building referred to in Explanation. 1 of clause (ti) of 
sub-section (1) of section 32, the percentage to be applied will be the percentage 
specified against sub-item (1), (2) or (3) of item I as may be appropriate to 
the class of building in or in relation to which the renovation or improvement 
is effected. Where the structure is constructed or the work is done by way of 
extension of any such building, the percentage to be applied would be such 
percentage as would be appropriate, as if the structure or work constituted a 
. separate building. 

4. "Speed boat” means a motor boat driven by a hijd: speed internal com¬ 
bustion engine capable of propelling the boat at a speed exceeding 24 kilometers 
per hour in still water and so designed that when running at a speed it will 

plane, t.e., its bow will rise from the water. 

nige 55ti3t Foratt No. 1,2,3 & 3A: 

B^re the heading "Form No. 3AA’\ add ,— 

“By the Income-tax (Amendment) Riites, 1^7 [Notification No. SO 
4(E), dated 2nd January, 1987: (1987) IfiMTR (St.) 241-294], for the 
existinfi Fc^ms No. 1, 2, 3 and SA^ new Forins No. I, 2, 3 and 3A have 
beM t^batkiitedi with effect from 1st Aprff, 1987;**. 


FORM NO. lOCCB} lUBFORT UNDER SECTION 80hHC(4) 6755 

PRse 5600: Fom No. lOCCA: 

In Form No. lOCCA. for the figures and letters the figures^ 

letters and brackets “18BBA(1)” have been substituted by the Income-tax 
(Tenth Amendment) Rules, 1986 [Notification No. SO 896(E), dated 3rd 
December, 1986], with effect from 1st April, 1987. 

ftge 5601: new Ftnni No. lOCCAB: 

At the end of the page, odd,— 

“The following Form No. lOCCAB has been inserted by the Income-tax 
(Tenth Amendment) Rules, 1986 [Notification No. SO 896(E), dated 3rd 
December, 1986], with effect from 1st April, 1987, namely:— 

TORM NO. lOCCAB 
ISee Rule 18BBA(2)] 

Report under section 801iHC(4) of the Income-tax Act, 1961 

•I/We examined the accounts and records of**. 

.relating to the busi- 

(Name ft address of the assessee (Permanent A/c No) 

ness of export out of India of goods and merchandise carried on by the 

assessee during the year ended on. 

*I/We have obtained all the information and explanations which to the 
best of * my/our knowledge, and belief were necessary for the purposes of 
ascertaining the amount of net foreign exchange realisation of the said 
assessee as determined in accordance with the Import and Export Policy of 
the Government of India for the aforesaid period. *I/We certify that tho 
deduction to be claimed by the assessee under section 80HHC of the 

income-tax Act, 1961. in respect of the assessment year.is 

Rs.which has been worked out on the basis of the details- 

given in the annexure to this Form. In *my/our opinion and to the best 
of *my/our information and according to explanations given to *me/us the 
particulars given in the annexure are true and correct. 

Date. . . 

Signed 

fAccountemt 


Nottt: 

1. *Delete whichever ie not applicable. 

2. **Here give name and addreei. 

3. fThia report ie to be given by:-— 

(0 B chartered accountant within the meaning of the Chartered Accoun¬ 
tants ftet^ 1949, (38 of 1949); 

(it) any person who, in relation to any State is, by virtue of the provislmM 
in Bub-seetion (2) of section 226 of the (^mnpanies Act, 1956, (1 of 
1956), entitled to be appointed to act as an auditor of companies 
registered in that State. 

4 . Where any of the mattm stated in this report is answered in the n e gati v e ' 
or with a qualillmtion the report shall stote the reasons therefor. 
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ANNEXURE 

Details relating to the daim for deduction under section SOHHC of flie IT Ad 

Name of the assessee 
Previous year ended on 

(1) Free on board value of exports out of India 
of goods or merchandise to which section SOHHC 
applies forming part of credits to the trading 
account 

(2) The aggregate of the cost, insurance and 
freight value of all categories of import licences to 
which assessee was entitled during the previous year 
to be indicated separately as follows:— 

(/) Value of import licences against export 
obligations,* 

(«) Value of import licences* against ex¬ 
ports as replenishments 
Total of (i) & («) 

(3) Net foreign exchange realisation [item (1) 
minus item (2) above] 

(4) Amount equivalent to 4% of the net foreign 
exchange realisation [4% of item (3) above] 

(5) TTie profit derived by the assessee from the 
export of goods or merchandise to which section 
SOHHC applies, computed under sub-section (3) of 
section SOHHC 

(6) If the amount shown against item (4) is 
less than the amount shown in item (5) above, 
please indicate the difference [item (5) minus 
item (4)] 

(7) Amount equal to 50% of the amount shown 
against item (6) above 

(S) Deduction under section SOHHC to which 
the assessee is entitled [item (4) plus item (7)] 

(9) Remarks 

Page 56Q3: new Fonn No. lOE: 

After Form No, lOD, addy — 

“The following Form No, lOE has been inserted by the Income-tax (Eighth 
Amendment) Rules, 1987 [Notification No. SO 963(E), dated 29th October, 
1987], namely:— 


Give break-up of licences separately indicating the nature of Gie licence 
and its value.’. 
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TORM NO. lOE 

[See rule 21AA] 

Fonn f(Hr fnnitoliiiig partkidais of income under section 192(2A) 

fw tile year aiding 31st March, 19., for clafaning relief 

nndor sectiim 89(1) by a Govonment smant or an 
employee in a pddk sector nndeitakiiig 

1, Name and address of the employee. 

2, Permanent Account Number. 

3, Residential status. 

Particulars of income referred to in rule 21A of the Income-tax Rules, 1962, 
during the previous year relevant to assessment year. 

Rs. 

1» ia) Salary received in arrears or in ad¬ 
vance in accordance with the pro¬ 
visions of sub-rule (2) of rule 21A 

(6) Payment in the nature of gratuity in 
respect of past services extending 
over a period of not less than 5 years 
in accordance with the provisions of 
sub-rule (3) of rule 21A 

(c) Payment- in the nature of compensa¬ 
tion from the employer or former 
employer at or in connection with 
termination of employment after con¬ 
tinuous service of not less than 3 
years or where the unexpired portion 
of term of employment is also not 
less than 3 years in accordance with 
the provisions of sub-rule (4) of 
rule 21A 

(d) Payment in commutation of pension 
in accordance with the provisions 
of sub*rule (5) of rule 21A 

2. Detailed particulars of payments referred to above may be given in 
Annexure I, n, llA, III or IV, as the ca^ may be. 


Signature of the employee 
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Verification 

I,.. do hereby declare that adiat is stated above is trite 

to the best of my knowledge and belief. 

Verified today, the.day of.19- 

Place . 

Date . 


Signature of the employee 


ANNEXURE I 
[See item 2 of Form No. lOE] 

Anrear m advance salary 

1. Total income (excluding salary received in arrears or advance) 

2. Salary received in arrears or advance 

3. Total income (as increased by salary received in arrears or advance) 
[Add item 1 and item 2] 

4. Tax on total income 
(As per item 3) 

5. Tax on total income 
(As per item 1) 

6. Tax on salary received in arreas or advance 
(Difference of item 4 and item 5) 

7. Tax computed in accordance with Table *A* 

[Brought from column 7 of Table ‘A’] 

8 . Relief under section 89(1) 

(Indicate the difference between the amounts mentioned against items 
6 and 7) 









FOSM Ma IOe] table V 


67 ^ 



Not»^ln tills TsM^ details of salary reeeiTed In arrears or advaiuse rdating to different pterioiu years may be t\ 
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ANNEXURE U 
[See item 2 of Form No. lOE] 

Gratuity 

PMt Borriccs eztendiiig ov«r a period 5 yean or more Irat 

km rium 15 yean 

1* Gratiii^ received 

2. Total income (including gratuity) 

3. Tax on total income mentioned against 
item 2 

4» Average rate of tax applicable on total in¬ 
come 

(Divide amount mentioned against item 3 
by amount mentioned against item 2) 

5. Tax payable on gratuity by applying the 
average rate of tax 

(Multiply average rate of tax mentioned 
against item 4 with amount of gratuity men¬ 
tioned against item 1) 

6. Total income of two previous years imme- (i) 

diately preceding the previous year in which (m) 

gratuity is received 

7. Add: one-half of the gratuity mentioned (i) 

against item 1 in the total income of each (ii) 

of the two preceding previous years men¬ 
tioned against item 6 

8. Tax on total income of each of the preced- (i) 

ing previous years mentioned against item 7 (ii) 

9. Average rate of tax on the total income of (i) 

each of the two preceding previous years as (ii) 

increased by 1/2 of gratuity calculated for 

that year as mentioned against item 7 
[Divide the amounts mentioned/against 
items 8(i) and 8(ii) by the amount men¬ 
tioned agair^t items 7(i) and 7(ii), re- 
^ctively] 

10. Average of average rates of tax mentioned 
against item 9 

[Add: the averages of tax mentioned 
against items 9(i) and 9(ii) and divide 
it by 2] 

|1. Tax payable on gratuity by applying the 
average of average rates of tax 
(Multiply the average against item 10 by 
the amount of gratuity mentioned against 
item 1) : 



FORM NO. 10e3 ANNEXURE HA 
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12. Relief under section 89(1) 

(Indicate the difference betwMn the amounts 
mentioned against items 11 and 5) 


ANNEXURE IIA 
[See item 2 of Form No. lOE] 

Gratuity 

Past services extending over a period of 15 years and minre 

1. Gratuity received 

2. Total income (including gratuity) 

3. Tax on total income mentioned against 
item 2 

4. Average rate of tax applicable on total 
income 

(Divide amount mentioned against item 3 
by amount mentioned against item 2) 

5. Tax payable on gratuity by applying the 
average rate of tax 

(Multiply average rate of tax mentioned 
against item 4 unth amount of gratuity men¬ 
tioned against item 1) 


6. Total income of three previous years imme- (0 

diately preceding the previous year in which (k) 

gratuity is received (ni) 

7. Add: l/3rd of the gratuity mentioned (i) 

against item 1, in the tot^ income of each of (ii) 

the three preceding previous years men- (lii) 

tioned against item 6 

8 . Tax on total income of each of the preced- (/) 

ing previous years mentioned against item 7 (li) 

(ill) 

9. Average rate of tax on the total income of (i) 

each of the three preceding previous years as (ii) 

increased by l/3rd of gratuity calculated for (iii) 

that year as mentioned against item 7 


[Divide the amounts mentioned against 
items 8(i), 8(ii) and 8(iii) by the amount 
mentioned against items 7(i), 7(i/) and 
7(iii), respectively] 
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10. Average of average rates of tax mendosed 
against iton 9 

{AM: the average of tax mentioned 
against items 9(0 to 9(w) and divide it by 
3] 

11. Tax payable on gratuity applying the 
average of average rates of tax 
(Multiply the average against item 10 by 
the amount of gratuity mentioned against 
item 1) 

12. Relief under section 89(1) 

(Indicate the dilSerence between the amounts 
mentioned against it^s 11 and 5) 


ANNEXURE m 

Compensation on termination of employment 

CondithHi: After continoons smice oi. three yean and where nneipired 
pordiMi tenn id emidoyiiieiit is also not len than 3 yean 

1. Compensation received 

2. Total income (including compensation) 

3. Tax on total income mentioned against 
item 2 

4. Average rate of tax applicable on total 
income 

(IXvide amount mentioned against item 3 
by amount mentioned against item 2) 

5. Tax payable on compensation by applying 
the average rate of tax 

(Multiply avera^ rate of tax mraitioned 
against item 4 with amount of compensa¬ 
tion mentioned against item 1) 


6 . Total income of three previous years imme- (/) 

diately preceding the previous year in which (it) 

con^ensadcm is received (Ui) 

7. Add: l/3rd of the compensation mmitioned (i) 

against item 1 in the total income of each (ff) 

of the three precedmg previous yems men- (iU) 

tioned ^t&tnst itmn 6 

8. Tax on total inconw of each of the pro* (0 

ceding pretdmis yeais mentioned agitinst . (ii) 

;:!iteoi7 ' im} 
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9. Average rate tax on the total income of (/) 

each of die three ineceding previous years iU) 

as increased l/3ni of compensation calcu^ (tii) 


lated for that year as mendoned against 
item 7 

(Divide the amount mentioned against 
items 8(i), 8(jl) and 8<di) by the amount 
mentioned against items 7(i), 7(ii) and 
respectively] 

10. Average of average rates of tax mentioned 
against item 9 

(Divide by three, tile total of averages of 
tax mentioned against items 9(j) to 9(iii)J 

11 . Tu payaUe on compensation by applying 
the average of average rates of tax 
(Multiply the average against item 10 by the 
amount of compensation mentioned against 
item 1) 

12. Relief under section 89(1) 

(Indicate the difference between the amounts 
mentioned against items 11 and 5) 


ANNEXURE IV 
Commutation op pension 

1. Amount in commutation of pension received 

2. Total income (including amount in com> 
mutation of pension) 

3. Tax on total income mentioned against 
item 2 

4 . Average rate of tax applicable on total 
inoonm 

(IXvide mnount mentioned i^ainst item 3 
by amount mentioned against item 2) 

5. Tax payable on amount in commutation of 
pension by applying the average rate of tax 
(Mid^ly avmge rate of tax mentioned 
against item 4 with amount in commutstion 
of pension mentioned against item 1) 
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6. Total income df each of the three previous (i) 

years immediately preceding the previous (ii) 

year in which amount in commutation of (iii) 

pension is received 

7. Add: l/3rd of the amount in commutation (i) 

of pension mentioned against item 1 in the (ii) 

total income of each of the three preced- (iti) 

ing previous years mentioned against item 6 

8 . Tax on total income of each of the pre- (/) 

ceding previous yean mentioned against (ii) 

item 7 (Ui) 

9* Average rate of tax on the total income of (0 

' each of the three preceding previous years (ii) 

as increased by l/3rd of the amount in (Hi) 


commutation of pension calculated for that 
year as mentioned against item 7 

[Divide the amount mentioned against 
items 8(i), 8(ii) and 8(iii) by the amount 
mentioned against items 7(i), 7(ii) and 
7 (Hi) respectively] 

10. Average of average rates of tax mentioned 
against item 9 

[Divide by three, the total of averages of 
tax mentioned against items 9(i) to 9(iii)] 

11. Tax payable on amount in commutation of 
pension by applying the average of average 
rates of tax 

[Multiply the average against item 10 by 
the amount in commutation of pension men¬ 
tioned against item 1) 

12. Relief under section 89(1) 

[Indicate the difference between the am¬ 
ounts mentioned against.items 11 and 5] 

Fsage 5608: new Form No. 12B and Finm No. 12C: 

After Form No. 12A, odd,— 

“The following Form No. 12B and Form No. 12C have been inserted by 
the Income-tax (Eighth Amendment) Rules, 1987 [Notification No. SO 
963(E), dated 29th October, 1987], namely:— 



Signature *he employee 


99—L-A II ’dVO 



^ Serial Number 


Name and address of the employer(s) 


TAN of the employer(s) as allotted by the 
ITO 


Permanent Account Number of the em¬ 
ployer (s) 


Period of employment 


Total amount of salary exclud¬ 
ing amounts required to be shown 
in columns 7 and 8 

Total amount of house rent 
allowance, conveyance allowance 
and other allowances to the ex¬ 
tent chargeable to tax [see, sec¬ 
tion 10(ISA) read with rule 2A 
and section 10(14)] 

Value of perquisites and a.mount 
of accretion to employees provi¬ 
dent fund account (Give details 
in the Annexure) 


Total of columns 6, 7 and 8 


S’ 

® § I 
§ M s' 

US r* tfl 
2 "o o 

Vg (B M, 
& CO 

S’ 

w P 

iw S p 
S' o o- 

« ffi 

O' 

vj m 3 
(B ns 

P tj cu 
to 


Amount deducted in respect of life insurance 
premium, provident fund contribution, etc., 
to which section 80C applies (Give details) 


Total amount of tax deducted during the year 
(Enclose certificatie issued under section 203) 


Remarks 


I? ^ 

g g 

n 

S g. 

^ CL 

2 ^ 

C « vs 

D 

^ S, 

? & 


S9L9 iZ)Z6l s/n siivxaa ONiHSiNana aox ym>i [a^i ‘on mrojI 


TORM NO. 12B 

[See rule 26A] 

Fwin for fomishiiig details irf income under section 192(2) for the year ending 31st March, 19 







VerificatioK 

.. do hereby declare that what is stated above is true to the best of my knowledge and belief. 

Verified today, the.day of.19_ 

Plod . 

Signature of the employee 
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azt ‘ON ouoj JO 8 


uutnioo 0) paiJJBO si oj e Buomioo jo [bjox 

<o 


[V W«d ‘AI oinpaqos 



9»S^ 9 uaiaujaA 0 <) (BJjuaQ aq) Aq paxp ajBj 
aqj JO ssaoxa ui punj juapuojd pasioBooaJ ui 
junoooB B.aaBBasBB aqj oj pajipajo ^Bajajui 

iO 


[V IJBj ‘AI epipoHOS 



s.aaitoidiua aqj jo %0T Jo ssaoxa ui punj juap 



-uojd pasiuBooaj oj uoijnqujuoa B^ja^oidoig 





[(/)8 PU« (i>)8 
‘(pg) Ba|nj 9»s\ ‘Jne ‘iCiiaisj: loj. ^jjodsuan 
‘eai^xipBI i«uoi^« 3 np 3 aajtj 'uoi^duinsuoa p{oq 
-asnoq joj jo *b «8 jo A|ddns 

‘-d’a ‘(BiiBjap aAiS) suomioa BaipaoMd aqj 
ui papnpui joa ajai {aaoisBaauoa jb jo jsoa 
JO aajj ‘jaXoidina aqj Aq papiAOJd AjiuauiB 
JO jgauaq jaqjo Aub jo atqBA pajaniijss 



[(u)(g)oi uo}!)aaB qjui pBaj apj 
das'] (BiiBjap aAiB) xbj o:^ aiqBaXjBqa t|ua) 
•xa aqj o^ SunioABJj jaq^o puti aABa| auioq 
uo saEBSBBd iBooiBsaanoa jo aajj jo aniBA 


oi 


[(d) 8 a|nj aag] (sitBjap aAtE) aaXoiduia 
aqj oj papiAOJd saatAias (VuoBJad Jo/puB 
atjsauiop xoj jaAoidina Aq pjBd aoj^Bjauniaag 


[(o)g apu aag] ojwinb 

*jad JO aniBA pajBaxc^Ba 'jaAoidiua aq^ iq 
paitq JO pauMO sjbs jo!^ou ajom jo auo jo asn 
aq^ paAxogB si 8ado{daia aqj ajaqA jo ojbj 
(Buotssaoaoo « ^b jo aajj jaAojdiua oqj ^q 
papuujjd uaaq SBq aooBAaAiioa Aub Joq^oqAL 
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FORM NO. 12C 

[See rule 26B] 


Fimiii fmr sending paiticnlan oi income nndor section 192(2B> 
for the year ending 31st March, 19. 


1 . 

2 . 

3 . 

4 . 


Name and address of the employee 
Permanent Account Number 


Residential status 


Particulars of. income (not being loss) imder 
any head other than “Salaries” received in the 
financial year 

(/) Interest on securities 

(ii) Income from house property 
(iu) Profits and gains of business or 

profession. 

(/v) Capital gains 

(v) Income from other sources 

(a) Dividends Rs. 

■(b) Interest Rs. 

(c) Other incomes 

(specify) Rs. 


Rs 

Rs 

Rs 


Tot^: Rs 


5. Aggregate of sub-items (0 to (v) of item 4 

6. Tax deducted at source [Enclose certificate(s) 
issued under section 203] 


Place 

Date. 


Signature of the employee 

Verification 

I.. do hereby declare that what is stated above is true to 

the best of my knowledge and belief. 

Verified today, the.day of.19_ 

Place . .. 

DiUe . Signature of the employe^.”. 

PagtB 5687 - 5689 : Form No. 35 : 

Form No. 35 of the Income-tax Rules, 1962, has been amended by the 
Income-tax (Ninth Amendment) Rules, 1986 [Notification No. SO 702(E), 
4a^ 1st October, 1986], as under:-— 




















FORM NO. 36] 


NOTE 1 SUBSTITUTED 
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*(i) before the column begmning wi& the words “Address to** and 
ending with the words “to the appdlant**, the following column 
has been inserted, namely:— 

“Where an appeal in relation to any other assessment year is 
pending in the case of the appellant with any Appellate Assistant 
Commissioner or Commissioner (Appeals), give the details as to 
the ■ ' ■' 

(a) Appellate Assistant Commissioner or Commissioner (Ap¬ 
peals)! with whom the appeal is pending; 

(b) assessment year in connection with which the appeal has 
been preferr^; 

(c) Income-tax Officer passing the order appealed against; 

(d) section and sub-section of the Act, under which the Income- 
tax Officer passed the order appealed against and the date 
of such order”; 

(ii) in the Notes, after item 6, the following item has been inserted, 
namely:— 

“7. If appeals are pending in relation to more than one assessment 
year, separate particulars in respect of each assessment year may 
be given.”.'. 

Pages 5689-5692: Ftnni No. 36: 

Form No. 36 has been amended by the Income-tax (Ninth Aihendment) 
Rules, 1986 [Notification No. SO 702(E); dated 1st October, 1986], as 
under:— 

‘In Notes to Form No. 36, for item 1, the following item has been sub¬ 
stituted, namely:— 

“1. The memorandum of appeal most be in triplicate and should be accom¬ 
panied by two copies (at least one of which should be a certified copy) of the 
order appealed against, two copies of the relevant order of the Income-tax 
OfReer, two copies of the grounds of appeal before the first appellate auhority, 
two copies of the statement of facts, if any, filed before the said appellate 
authority, and also— 

(a) in the case of an appeal against an order levying penalty, two copies 
of the relevant assessmmt order; 

(b) in the case of an appeal against an order under section 148(3). read 
with section 144A, two copies of the directions of the Inspecting 
Assistant CSommissloner under sectira 144A; 

(e) in the ease of an appeal against an order under section 148(8) read 
with section 144B, two copies of the draft assesnnent order ai^ two 
copies oi the directions of the Inspecting Assistant Commissioner under 
section 144fi; 

<d) in the ease of an appeal against an order under section 148 read 
with section 147, two hopies of the original assessment order, if any.”.’. 

Ptfe 5739: new Fom No. ASftii 

After F orm No. 49A, the following Fotm No. 49B has been inserted by 
tbe InemDettax (Fifth Amendment) Rules, 1987 [Notification No. SO 
769(E)! dated 12tb August, 1987], as under:— 
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“FORM'NO. 49B 
[See rule 114A] 

Fonn of application tor allotment (A tax dedaction 
account numbw under section 203A 


To 

The Income-tax Officer, 


Sir, 

Whereas I/we am/are liable to deduct tax in accordance with Chapter 
XVII under the heading ‘B.—^Deduction at source* of the Income-tax Act, 
1961; 

And whereas no tax deduction account number has been allotted to 
me/us; 

I/We hereby request that a tex deduction account number be allotted to 
me/us; 

I/We give below the necessary particulars:— 

1 . Full name and address 

2. Status (whether individual, HUF, company, etc.) 

3. If an individual— 

(a) name of father (or husband) 

(b) age 

4 . If firm/HUF/AOP/BOI/Company, the names and addresses of 
partners/members/ directors. 

5. Source(s) of income. 

6* Particulars of business, if any: 

Name Address Nature of 

business 

(/) Head Office 
(ii) Branch(es) 

7. Date on which the tax was last deducted in accordance with 
Chapter XVn under the heading ‘B.—^Deduction at source* of the 
Income-tax Act, 1961. 

8. The nature of payments from ixffiich tax has been or will be 
deducted. 

9. Whether permanent account number has been allotted or not, if 
so, state ffie number. 


Signed 

AppUcatU 






rr(AT) RULES, 1963] amendments 
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Verification 

I/We,.. .in my/our capacity as. 

(name) (designation) 

do hereby declare that what is stated above is true to the best of my/our 
information and belief. 

Verified today this the.day of.19_at. 

(place) 


Signed 

Applicant.^'. 









Page 5804; rT(AT) Roles, 1963: 

After serial No. 11, <idd ^— 

“12. The Income-tax (Appellate 
Tribunal) Amendment 
Rules. 1987 [Notification 
No. F. 71-Ad (AT)/84, 

dated 6-7-1987] .. (1987) 167 ITR (St.) 78”. 

Pages 5804-5805: rule 2 [IT(AT) Rules, 1963]: 

Rule 2 has been amended by the Income-tax (Appellate Tribunal) 
Amendment Rules, 1987, with effect from 1st August, 1987, as under:— 
‘(c) in clause (i/i), after the word and punctuation mark “Presi¬ 
dent,”, and before the words’ “Vice-President”, the words 
“Senior Vice-President” have been inserted; 

(b) in clause (vii), the punctuation mark appearing at the end 
thereof has been deleted and thereafter has been added the 
following words and punctuation mark, namely:— 

“and includes a Deputy Registrar and Assistant Registrar 
where the context so requires;”; 

(c) the existing clause (ix) and clause (x) have been renumbered 
as clause “(x)” and clause “(xi)” respectively and the follow¬ 
ing has been inserted as clause (ix), namely:— 

“(ix) ‘Senior Vice-President’ means the Senior Vice-President 
of the Tribunal.”.’. 

Page 5805: rale 3 [IT(AT) Rules, 1963]: 

For the existing rule 3, the following rule 3 has been substituted by the 
bicome-tax (Appellate Tribunal) Amendment Rules, 1987. with effect from 
1st August, 1987, as under:— 

“A Bench shall hold its sittings at its headquarters or at such other place 
or places as may be authorised by the President.”. 

Page 5805: rale 4 [1T(AT) Rules, 1963]: 

For the exiting rule 4, the following rule 4 has been substituted by the 
Income-tax (Appellate Tribunal) Amendment Rules, 1987, with effect from 
Ist August, 1987, as un^r:— 
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“Where there are two or more Benches of the Tribunal working at any 
headquarters, the President or, in his absence, the Senior Vice-President/ 
Vice-President of the concerned zone or, in his absence, the seniormost 
Member of the station present at the headquarters may transfer an appeal 
or an application from any one of such Benches to any other.”. 

Page 5807: rule 9 [1T(AT) Rules, 1963]: 

After rule 9(3), the following Explanation has been inserted by the 
Income-tax (Appellate Tribunal) Amendment Rules, 1987, with effect from 
1st August, 1987, as under:— 

Explanation .—For the purpose of this rule, ‘certified copy’ will include 
the copy which was originally supplied to the appellant as well as a photostat 
copy thereof duly authenticated by the appellant or his authorised repre¬ 
sentative as a true copy.”. 

Page 5810: rules 24 and 25 [IT(AT) Rules, 1963]: 

For the existing rules 24 and 25, the following rules 24 and 25 have 
been substituted by the Income-tax (Appellate Tribunal) Amendment Rules, 
1987, with effect from 1st August, 1987, as under:— 

“24. Hearing of appeal ex parte for default by the appellant.—Where 
on the day fixed for hearing or on any other date to which the .hearing may 
be adjourned, the appellant does not appear in person or through an autho¬ 
rised representative when the appeal is called on for hearing, the Tribunal 
may dispose of the appeal on merits after hearing the respondeAt: 

Provided that where an appeal has been disposed of as provided above 
and the appellant appears afterwards and satisfies the Tribunal that there 
was sufficient cause for his non-appearance when the appeal was called on 
for hearing, the Tribunal shall make an order setting aside the ex parte 
order and restoring the appeal. 

25. Hearing of appeal ex parte for default by the respondent.—Where, 
on the day fixed for hearing or any other day to which the hearing may be 
adjourned, the appellant appears and the respondent does not appear in 
person or through an authorised representative when the appeal is called on 
for hearing, the Tribunal may dispose of the appeal on merits after hearing 
the appellant.”. 

5811: nde 34 [IT(AT) Rules, 1963]: 

l(ule 34 has been amended by the Income-tax (Appellate Tribunal) 
Amendment Rules, 1987, with effect from 1st August, 1987, by inserting the 
words “Senior Vice-President” after the words “Vice-President” and before 
the word “or”. 

Page 5813: rale 40 [lT(AT>Ridc8,19631: 

‘ For the existing rule 40, the following rule 40 has been substituted by 
the Income-tax (Appellate Tribunal) Amendment Rules, 198,7> with effect 
from 1st August, 1987, as under:— 
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“40. The Bench which heard the appeal giving rise to the application 
shall hear it unless the President, the Senior Vice-President or the Vice- 
President, as the case ma^ be, directs otherwise.”. 

Page 58M: mle 47 [1T(AT) Rules, 1963]: 

For the existing rule 47, the following rule 47 has been substituted by 
the Income-tax (Appellate Tribunal) Amendment Rules, 1987, with effect 
from 1st August, 1987, as under:— 

“47. Where a requisition is received from the High Court under sub¬ 
section (2) of section 256, or where the case is referred back under section 
258, it shall be dealt with by the Bench referred to in rule 40 unless other¬ 
wise directed by the President or the Senior Vice-President or the Vice- 
President, as the case may be.”. 

Page 5814: nde 48 [1T(AT> Rules, 1963]: 

For the existing rule 48, the fallowing rule 48 has been substituted by 
the Income-tax (Appellate Tribunal) Amendment Rules, 1987, with effect 
from 1st August, 1987, as under:— 

“48. When a copy of the judgment of the High Court is received by the 
Tribunal under sub-section (1) of section 260, it shall be sent to the Bench 
referred to in rule 40, or any other Bench as directed by the President, the 
Senior Vice-President or the Vice-President, for such orders as may be 
necessary.”. 



Page 5853: section 10 [CDS Act]: 

Before line 11 from bottom, add,— 

“Section 10 is not unconstitutional.—^The provisions of section 10 of the 
Compulsory Deposit Scheme (Income-tax Payers) Act, 1974, imposing 
penalty on assessees for failure to make the deposits within time or for 
making short payment without reasonable cause are not arbitrary, unjust or 
unconstitutional because the provisions imposed no absolute penalty and also 
provided for notice and hearing before imposition of penalty [P. Subrah- 
manyam v ITO, (1987) 165 ITR 409, 410 (AP)] 
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[This General Index concerns matters discussed in Volume 7 only. A separate 
index is to be found at the end of each one of the other volumes] 


ABETMENT [S. 278] 

—of falsification also punishable .. 6729 

ABSURDITY 

strict literal interpretation,—to be avoided .. 6930 

ACCOUNTING 

method of—[see, separate heading] 

.system of—[see, separate heading] 

ACCOUNTS 

reopening of—[see, separate heading] 

ACCRUAL 

income which accrues or arises, etc. [see, separate heading] 

ACCUMULATED PROFITS 

attributable to the—of the company .. 6903 

building reserve fund- forms part of ‘—’ .. 6903 

capital gains, whether form part of ‘—' .. 6902 

compensation for acquisition, profits embedded therein, not to form part 
of *_» .. 5902 

depreciation reserve, if ‘—’ .. 6903 
ACQUISITION 

compensation for—of business premises, held capital receipt .. 5942 
compulsory—[see, separate heading] 

ACQUISITION OF IMMOVABLE PROPERTIES IN CERTAIN CASES OF 
TRANSFER TO COUNTERACT EVASION OF TAX [SS. 269A to 269S] 
additional ground .. 6687 

apparent consideration if the transfer is by way of sale .. 6681 

artificial rules of evidence not available for formation of requisite be¬ 
lief .. 6685, 6686 

consideration of appeal on merits, when possible .. 6687 

departmental circular ,. 6689 
dropping of proceedings in certain cases .. 6684 
fair market value [see, separate heading] 
free from all encumbrances, lease is an encumbrance .. 6688 

High Court remanded the matter to the competent authority .. 6688 

individual notice served prior to Gazette notification .. 6687 
nMi-service of individual and/or bcality notice within the period of nine 
months does not render the proceedh^ a nullity .. 6686 
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ACQUISITION OP IMMOVABLE PROPERTIES.-^Contcl. 

order for acquisition .. 6687 

person interested, definition of .. 6684 

power to extend time .. 6687 

provisions of section 269-1 not uftra vires , , 6688 

publication in the Official Gazette, implication of . . 6686 

reason to believe .. 6686 

reasons need not be communicated . . 6685 

‘vesting’, meaning of . . 6688 

voluntary disclosure made pending High Court appeals, proceedings deemed 
to have been dropped . . 6688 


ACT 

—extended to the Exclusive Economic Zone of India and the Continental 
Shelf of India, notification .. 5886 

ACTUAL COST [S. 43(1)] 

cost met by persons other than the assessee .. 6215 

legislative amendments to s. 43(1) . . 6214 

—of an asset in the hands of a reconstituted firm .. 6218 

—of an asset used in the business after it ceased to be used for scientific 
research, etc., Fxpl. 1 .. 6218 

—of assets acquired by gift or inheritance, ExpL 2 .. 6218 

—of assets re-acquired by the assessee, Expl. 4 .. 6219 

subsidy from the Government may reduce the— . . 6215 

what is includible in *—’ .. 6217 

what is not includible in ‘—' . . 6216, 6218 

ADDITIONAL INCOME-TAX ON UNDISTRIBUTED PROFITS OF CLOSELY- 
HLLD COMPANIES [S. 104] 
accumulated losses of earlier years .. 6402 

adjustment of earlier years’ losses . . 6402 

approval of lAC for order u/s. 104, s. 107, now omitted . . 6403 

capital gains .. 6401 

commercial profits or not . . 6401 

concealed or suppressed income .. ■ 6401 

'distributable income’, ‘investment company' and ‘statutory percentage’ de¬ 
fined, s. 109, now omitted . . 6403, 

illustrative cases about ‘provision’ .. 6404 

illustrative cases about ‘resetVes’ .. 6403 

interest on borrowings for non-business purposes .. 6402 

no second order .. 6402 

onus to prove applicability of s. 104 .. 6401 

period of limitation for making orders u/s. 104, s. 106, now omitted .. 
6403 

question of fact .. 6402 

reduction of minimum distribution in certain cases, s. 107A, now omitted .. 
6403 

saving for company in which public are substantially interested, a. 108, now 
omitted .. 6403 

section 104, held not attracted .. 640> 
section 104 omitted .. 6368 

special provisions for certain companies, s, 106, now omitted .. 6408 
statutory percentage for companies havtng ine^istrial as well as non-indus¬ 
trial business .. 6406 
tax, in arrears or anticipated ., 
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ADDITIONAL INCOME-TAX. —Contd. 

undistributed profits taxed under section 104, distribution of, cannot again 
be taxed in the hands of the shareholder .. 5963, 6403 

when an order u/s. 104 shall not be made .. 6401 

ADOPTION 

adoption made on or after 21-12-1956 by the widow' does not divest her 
of the inheritance, etc., already vested in her .. 5910 

ADVANCE TAX, CONDITION OF LIABILITY TO PAY [S. 208] 
change in law about exemption limit .. 6599 

legislative amendments .. 6598 

raising of threshold for payment of advance tax in certain cases .. 6598 

ADVANCES 

—in section 2(22) (e), what they mean 5904 

ADVERTISEMENT EXPENSES 
allowability of— .. 6184 

AGENT 

no diversion where an—receives income on behalf of his principal .. 5948 

AGREEMENTS FOR AVOIDANCE OF DOUBLE TAXATION OF INCOME 
[S. 90] 

cases dealing with— .. 6397 

list of comprehensive agreements .. 6389 

list of limited agreements .. 6394 

AGRICULTURAL DEVELOPMENT ALLOWANCE [S. 36C] 
qualifying expenditure .. 6116 

requisite conditions .. 6115 

withdrawal of— .. 6115 

AGRICULTURAL INCOME 

Agricultural Income-tax Officer bound by the Central Income-tax assessment 
.. 5892 

cases relating to rule 7 .. 6892 

compensation, whether— .. 5889 

feeding of mulberry leaves to silk-worms, not a process ordinarily employed 
by a cultivation, etc. .. 5889 

income from lease .. 5889 

income from sale of trees of spontaneous growth is not— .. 6889 

manufacture and sale of tea, whether agricultural produce, departmental 
circular .. 5890 

other cases where income was held not to be— .. 5890 
power of States to amend definition of— .. 6889 

reasons for framing rule 7 .. 5892 

requirements of section 2(1) (a) .. 6889 

sale proceeds of latex from slaughter-tapping of purchased trees, not— .. 

5890 

AGRICULTURAL LAND 

cases where the land, on facts, held not to be— .. 5897 

cases where the land, on facts, held to be— .. 6897 
forest lands, whether— .. .5896 
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AGRICULTURAL LAND—Contd. 

presumption, When could be raised and when rebutted .. 5896 

vires of section 2(14) (m) .. 5898 

—, whether a capital asset .. 5895 

whether—or not, points to consider .. 5896 

ALIMONY 

lump-sum—^to wife, held capital receipt .. 5946 

monthly—, held revenue receipt .. 5946 

AMALGAMATION 

cases relating to— .. 5892 

AMBIGUITY 

—, in interpreting a taxing statute, must be resolved in favour of the 
assessce . . 5930 

where provision is clear, no question of— . . 5930 

AMENDING LEGISLATIONS 
list of— .. 6886 

AMORTISATION OP CERTAIN PRELIMINARY EXPENSES [S. 35D] 

‘being’ in section 36D(2) (c) (iv) . , 6116 

—, held permissible .. 6116 

AMOUNT OP INVESTMENTS, ETC., NOT FULLY DISCLOSED IN BOOKS 
OF ACCOUNT 
illustration . . 6307 

ANNUAL VALUE, HOW DETERMINED [S. 23] 
actual rent realised, how far decisive .. 6032 

annual value, determination of .. 6031 

benefit of section 23(2} is available only to the owner and not to any 
one else .. 6032 

benefit of section 23(3), when available .. 6033 

concession for newly constructed residential units .. 6032 

existence of rent control legislation to be taken into consideration .. 6032 

legislative amendments to s. 23 .. 6028 

municipal taxes, deduction for .. 6030 

municipal valuation and annual value .. 6031 

partner occupying firm’s property, benefit of s. 23(2) not available .. 6033 
question of law .. 6031 

ANNUITIES 

receipts of—are income .. 5938 

ANNUITY 

compensattion by way of—in perpetuity after the resumption of jagir, held, 
capital receipt .. 5941 

—received by a beneficiary under a will, held of income nature .. 6941 

ANNUITY DEPOSITS [S. 280D] 

receipts of annuities are ‘income’ .. 6738 

APPEAL 

AAC’s/CIT(A)’s powers [se§, separate hiding] 

Appellate Tribunal [see, separate heading] 
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APPEAL—Oontd. 

form of appeal and limitation [see, separate heading] 

procedure in appeal before AAC/C1T(A) [see, separate heading] 

special provision for avoiding repetitive appeals, s. 168A ., 6622 

APPEAL TO APPELLATE TRIBUNAL [S. 268] 

appeal to the Appdlate Tribunal competent against AAC's/CIT(A)’8 order 
rejecting an appeal on preliminary ground .. 6647 

appeal to the Tribunal by the assessee .. 6647 

condonation of delay .. 6648 
sufficient cause for condonation of delay .. 6648 

APPEAL TO SUPREME COURT 

appeal to the Supreme Court under section 261 .. 6671 

appeals under Article 133 .. 6672 
Article 136 grants a special right .. 6672 
binding force of Supreme Court judgment .. 6669 

effect of the Supreme Court decision .. 6669 

impact of dismissal of special leave petition .. 6673 

limitations for an appeal to Supreme Court under Article 136 .. 6673 

period of limitation for making an application, for a certificate of fitness .. 
6671 

principles of fitness for the grant of a certificate .. 6671 

Supreme Court’s appellate jurisdiction under section 261 of the Income-tax 
Act .. 6672 

APPEALABLE ORDERS 

appeal against a fresh assessment .. 6638 

appeal against an assessment order under section 143(3) or section 144 
6638 

appeal against an order of rectification .. 6639 

appeal against an order passed giving effect to an appellate order .. 6638 
appeal against assessment on the basis of section 144B directions .. 6638 
appeal against order refusing continnation of registration .. 6640 

appeal Against penally orders .. 6640 
appeal against section 104 order .. 6637 

appeal under section 247 .. 6642 

assessee’s grievances in an appeal against section 143(3) assessment 
6638 

legislative amendment .. 6636 

no appeal for earlier or subsequent year, effect of .. 6637 

no inherent right, appeal is a creation of statute .. 6636 

one single appeal against separate orders of assessment and refusal of 
repstration possible .. 6M0 

order charging interest, whether appealable .. 6637 
remedy of rectification cannot debar the remedy of appeal .. 6636 

right of appeal is a substantive right ., 6686 

right of appeal to be liberally construed .. 6636 

•separate appeals against 144-assessment and 146-orders .. 6638 
status, extent of definition .. 6639 

writ [see, separate heading] 

AAC'S/CIT(A)’S POWERS {S. 2B1] 

AAC cannot tackle a new source of incmne .. 6645 

appeal against an order of penalty .. 6646 

appeal against refusal to grant registration to a firm ,. 6646 



[572] 


INCOME TAX LAW, VC«.. 7 


AAC’S/CIT(A)’S POWERS—Conid 

assessment when to be annulled .. 6646 

non-exercise of a power by the ITO may be corrected by the AAC/CIT(A) 
.. 6646- 

orders of remand held proper .. 6645 

power to decide question of title *.. 6646 

remand order in an appeal against an ex parte assessment, direction to 
look into books of account .. 6645 

APPELLATE TRIBUNAL [S. 252] 

Benches of the Tribunal .. 6647 

APPELLATE TRIBUNAL, POWERS OF 
altering the status .. 6654 

appeal against section 263 order .. 6654 

appraisal of evidence possible .. 6652 

binding nature of orders of Tribunal .. 6655 

calling for a report from the lower authorities .. 6C50 

* dismissal of appeal for default not possible .. 6654 

earlier decision does not operate as res judicata .. 6650 

finality of Tribunal’s orders .. 6656 

no power of enhancement .. 6663 

power of^the Tribunal in appeal against a fresh assessment on remand .. 
6651 

power td^llow the appellant to take a new ground .. 6648 

power to invoke, and revoke proviso to section 146(1) .. 6653 

power to rectify its orders .. 6663 

power to set aside its ex parte order and rehear the appeal .. 6662 

production of evidence before the Tribunal, rule 29 .. 6649 

question of vires cannot be decided by AAC/C1T(A) or the Tribunal .. 
6655 

remand held not proper .. 6660 

remand held proper .. 6650 

remand of the case by the Tribunal .. 6660 

subject-matter of a Tribunal appeal .. 6648 

Tribunal bound to dispose the appeal on merits .. 6652 

Tribunal cannot give more relief than that asked for by the appellant .. 
6648 

Tribunal cannot ignore, principles of natural justice .. 6651 

Tribunal’s duty to consider all evidence and arguments .. 6661 
Tribunal’s duty to decide all the issues .. 6652 
Tribunal’s power to review its own decisions .. 6663 

Tribunal's powers in appeals against imposition of penalty .. 6654 
whether a new claim can be raised before the Tribunal .. 6649 

APPLICATION OP RETAINED ASSETS [S. 132B] 

application of seized assets, section 132B(1) .. 6487 

rate of interest enhanced .. 6437 

settlement after seizure .. 6437 

APPORTIONMENT 

profit in a composite transaction,—of .. 5940 

APPORTIONMENT OP INCOME 

diUteulty not to preclude— .. 5966 

illustrations, where—was held alloumble 5967 
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AI>PR1!CD1AT10N 

book—[ m«i septrato haading] 

APPROVED SUPERANNUATION FUND 

deditetion from pay of and contributiona on behalf of employee to be included 
in taiatn [Seh. IV, Pt. B, r. 7], amended .. 6744 

ARTIFICIAL JURIDICAL PERSON 

Bar Council of a State ia an— .. 6922 

ASSESSABLE ENTITIES 

aaaesament in a different status possible .. 6906 

aasessment of a member/partner possible even though the AOP firm has not 
been assessed .. 6906 

assessment to be made in the hands of a person to whom the income be¬ 
longs .. 6906 

association of persons [see, separate heading] 
body of individuals [see, separate heading] 
company [see, separate heading] 
ttm [see, separate heading] 

Hindu undivided family [see, separate heading] 

option to assess firm/AOP or its partners/members .. 6906-6906 

ASSESSES WHEN DEEMED TO BE IN DEFAULT 

Board empowered, w.e.f. 1-10-1984, to reduce or waive interest u/s. 220(2) 

.. 6606 

discretionary power under section 220(6) is coupled with a duty .. 6607 
High court’s power to grant stay .. 6607 

ITO’s order set aside in first appeal but restored on second appeal, interest 
runs from the due date of the original demand .. 6606 

interest on delayed payment of tax as per voluntary disclosures .. 6607 

mode in which the power under section 220(6) should Jbe exercised .. 
6607 

provisions of section 220(2) are not ultra vires .. 6605 

stay of collection, when possible .. 6607 

tax refunded as a result of AAC’s order becoming payable as per Tribunal’s 
order, interest runs from the due date of the fresh notice of demand .. 
6606 

ASSESSMENT 

assessment in a different status possible .. 6906 

assessment of a member/partner possible even though AOP/firm has not 
been assessed .. 6906 

assessment to be made in the hands of a person to whom the income be¬ 
longs .. 6906 

law applicable to income-tax—e, substantive law .. 6938 
liability to pay tax does not depend upon the— .. 5932 

ASSESSMENT [S. 148] 
adjournments .. 6468 

admission by the counsel of the assessee .. 6459 

an assessment order not containing the amount of tax determined to be 
payable is bad .. 6466 

assessment bad if Hiere is violation of naturid justice .. 6465 
assessment not possible witiiout disposal of the registration application .. 
6456 
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ASSESSMENT~<7ont<2. 

assessment proceeding, no leave necessary .. 6460 
benami .. 6467 

but in making the fresh assessment after appeal, the lncome>tmx Officer 
cannot introduce new source of income ,. 6467 
charging of interest, leave necessary .. 6460 
credibility of tape<recorded conversation ,, 6468 
every ^uaai-judicial order must be a speaking order .. 6466 
fresh notice under section 143(2) if a revised return Is filed .. 6463 
issue of notice under section 148(2) .. 6468 

legislative amendments .. 6463 

material or evidence, what it is .. 6464 
natural justice .. 6464 

necessity for passing a speaking order .. 6466 
no estoppel against law .. 6468 
order cannot be supplemented by fresh reasons .. 6466 
personal hearing is not necessarily an incident of natural justice .. 6466 
principles of estoppel and res judicata may have application in case of writ 
decisions .. 6468 

private sources of information or private enquiries .. 6454 

promissory estoppel .. 6469 
protective assessment .. 6456 

•quashing an order for failure of natural .justice ordinai^ily leaves the pro* 
ceedings open .. 6456 

quosf-judicial authorities must observe rules of natural justice .. 6466 

recovery proceedings, leave necessary .. 6460 

res judicata .. 6468 

right to cross-examine .. 6466 

rules of evidence not to govern .. 6463 

set aside assessments, re-doing of ,. 6467 

value of an affidavit .. 6464 

wealth-tax assessment (s), how far binding in income-tax as8e8sment(s) 

6457 

wrong reference to a section'does not per as vitiate an order .. 6466 

ASSESSMENT AFTEK PARTITION OP A HINDU UNDIVIDED FAMILY 
[S. 171] 

effect of recording a partial partition .. 6638 
extent of the legal fiction of section 171(1) .. 6540 

family arrangement .. 6540 

family arrangements, relevancy, when arises .. 6640 
family business .. 6641 

family disrupts on institution of a suit for partition and not after partition 
by metes and bounds .. 6640 
imposition of penalty on a disrupted family .. 6641 
order appealaUe .. 6541 
partial partition under the 1961 Aet .. 6688 
partition document, whether registration essential .. 6639 
partition under section 171 of the 1961 Act ,. 65^ 
res/vdtcata applicable to a section 171(3) or^er .. 6641 
schme of section 171 .. 6689 

section 171 has no application if the family has not been assessed aS HUF 
.. 'fiStO 

section 171 is noiiiiRtti 66X7 

id%le coparcener fhmily hot amenable to jmrtltion .. 653l : 
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A88EtitlM£KT AFTER PARTITION. -Conid. 

whett ft fltfttft Act cftii prtvftil over an earlier Central enactment .. 66S8 
where ftt the time of making an aiaesament, section 171(2) .. 6S40 

ASSESSMENT OF REGISTERED FIRMS [S. 182] 

—and its partners .. 6B43 

rates Of tax applicable in case of ^professional firms' .. 6648 
rates of tax applicable in the case of 'business firms' .. 6543 
registered firm's liability to tax on capital gains upto assessment year 
1967-68 .. 6644 
surcharges .. 6648 

ASSESSMENT OF UNREGISTERED FIRMS [S. 183] 
exemption limit and marginal relief .. 6644 
rates of tax on unregistered firms .. 6644 
surcharge ., 6644 

ASSESSMENT YEAR 

each year is a self-contained, s^arate period .. 6982 
table showing corresponding pevious year(s) .. 6981 

ASSOCIATION OF PERSONS 

asset allotted to a member on dissolution of the—, held of capital nature .. 
5945 

charge of tax where shares of members unknown, s. 167A [see, separata 
heading] 

illustrative cases holding AOP .. 6920 
illustrative cases holding no AOP .. 6920 
'Question of fact .. 6922 
test or criteria of— .. 6919 

AUDIT 

submission of report of—of cost accounts .. 6448 

AUDIT OF ACCOUNTS OF CERTAIN PERSONS CARRYING ON BUSINESS 
OR PROFESSION [S. 44AB] 

arAattas/commission agents are not to be excluded from the provisions of 
section 44AB .. 6226 
departmental circulars .. 6226 
modification of the provisions relating to— .. 6226 
new section 44AB .. 6225 
provisions not unconstitutional .. 6226 
relevant rule and forms .. 6226 

AUTHORISED REPRESENTATIVE [S. 288] 

disciplinary action agtinst a practitioner .. 6789 

AVOIDANCE 

tax—[see, separate heading] 


BAD DEBTS [SS. 86(1) (i>«i) & 86(2)] 
had debt piesupposes existence Of a debt 
had dr doubtful debts, meaidng «f 
conditions for allowanee of a bad debt 


.. 6186 
6186 

6186 


e e 
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BAD DEBTS->C<mfdL 

dAbt» 'when beeomei bed .. 6182 
guerentor't outgoing becoming irreeorerable .. 6181 
illuetratiTo cases, yes and no .. 6183 
insolvency of the debtor .. 6188 

legislative amendments to ss. 86(1) {vii) & 86(2) .. 6129 

money-lender's loans becoming bad .. 6181 
onus .. 6184 

prematare claim repeatable in a sobsequent year .. 6132 
question of fact .. 6131, 6133 

subsequent events and conduct of the assessee are relevant fhaterials .. 
6182 

successor, held entitled .. 6182 

the debt should be of a revenue nature .. 6131 

writing off, how to be made .. 6182 

BALANCING CHARGE IN RESPECT OP DEPRECIABLE ASSETS [SS. 
41(2) A 41(2A)] 

applicability or otherwise of secton 41(2) .. 6211 

balancing charge in the hands of amalgamated company .. 6213 

calculation of balancing charge .. 6212 

confiscation does not attract section 41 (2) .. 6210 

depreciable and non-depreciablq items sold for a composite price' .. 6212 

depreciation not allowed in India .. 6212 

illustrative cases, transactions involved sale or not .. 6212, 6218 

onus .. 6213 

replacement in specie of the damaged asset .. 6211 
sale of business as a going concern .. 6210 

sale price in foreign currency .. 6212 
sections 41(2) & 41 (2A) omitted .. 6210 
solatium forms part of sale price ., 6212 
year of chargeability .. 6211 

BAN ON ALLOWANCE OP BIG CASH PAYMENTS [S. 40A(3)] 

cash payments may be appropriated towsnrds non-vulnerable purchases .. 
6196 

disallowance u/s. 40A(3) upheld .. 6198 

expenditure on purchases of stock-in-trade, raw materials, etc., is covered 
under section 40A(3) .. 6196 

extent of the payment determinative .. 6196 
mitigating circumstances of r. 6DD were found to exist .. 6197 
provisions not ultra vires ,. 6196 
question of law or of fact .. 6198 

BANK DEMAND DRAFT 

—sent by post from outside India, held no receipt in India .. 6954 
BAR COUNCIL 

—of a State is an artificial juridical person .. 6922 

BAR OP LIMITATION FOR IMPOSING PENALTIES [S. 276] 
pending* promedings to be governed by the tdumged law ,. 6722 
whether the time biur of section 276 applies Also to orders passed on remand 
6722 


' • • 
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BAR OF SUITS [S. 298] 

ItgiiUtive unoidmsnt 6740 
* position nnder the Ineonie-taz end Seles-tex Aeta .. 6741 

BASIS OF CHARGE 

scope of total income [see, separate heading] 

BENAMI 

cases about— .. 6467 
BENAMI [S. 281A] 

certified copy of the notice to be supplied ., 6789 
BEQUEST 

property rectived by way of gift or —, whether assessable in the hands of 
thd individual or the Hindu undivided family .. 5917 

BEST JUDGMENT ASSESSMENT [S. 144] 

another post-default opportunity to rebut any adverse evidence, whether 
needed .. 6461 

best judgment estimates .. 6461 
fails, implication of .. 6460 
question of law .. 6461 

the first default, failure to furnish a return in spite of demand .. 6461 
when a writ lies .. 6461 
—when cannot be disturbed .. 6461 

BLENDING OP INDIVIDUAL PROPERTY 

individuaPs interest in a partnership firm, blending of .. 6292 

no nucleus necessary .. 6292 

pre-1976 s. 64(2) (6) held applicable .. 6298 

whetiier blending amounts to a taxable gift .. 6298 

who can blend .. 6292 

BODY OP INDIVIDUALS 
—, no cases .. 6921 
—, yes eases .. 6921 

BONUS PAYMENT, ETC., ALLOWABILITY [S. 86(1) («)] 
appropriate year for allowance .. 6120 
bonus in excess of statutory one, when allowable .. 6118 
customary or festive bonus not affected .. 6119 
departmental circular .. 6117 
further considerations .. 6119 

subsequent amendments to the Payment of Bonus Act, 1966 .. 6118 
BONUS SHARES 

—received by a dmreholdor, held capital reoMpt .. 6946 
BOOK APPRECUTION 

mere—in the value of stodc-in-trade cannot be broni^t to tax .. 6961 
BOOK ENTRIES 

accrual of ineonm, effect of— .. 6961 . 
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BUILDING 

[See, **D 0 pr 0 mation oUowaaee'’] 

BUILDING RESERVE FUND 

—‘forms part of ‘accumulated profits' ., 6908 

BUSINESS 

‘seeting up' of—[see, separate heading] 

BUSINESS EXPENDITURE 

adyertisement expenses [see, separate heading] 
allowability depending on the construction of an agreement, etc. ,. 6144 
capital expenditure and revenue expenditure, true test to be applied for 
distinguishing .. 6137 " 

cases decided undmr the Agricultural Income-tax Acts .. 6179 
certain types of business expenditure : [for all these, see, separate headings] 
commission to persons other than employees 
damages 

expenditure incurred by a partner to earn firm’s sharedncome 
expenditure incurred in order to avoid business competition 
expenditure on collaboration and know-how, etc., agreements 
expenditure on foreign tours 
expenditure on opening new branches 
expenditure on shifting of business place 

expenses for or towards acquisition of business or business assets 
expenses for maintenance of business reputation and goodwill 
expenses for protection or preservation of business assets 
expenses in relation to leases 
expenses on borrowings 

expenses on construction, etc., of approach roads, etc., to the factory 

expenses on repairs, renovating or remodelling of business premises 

litigation expenses 

payment of compensation 

payments for political purposes 

penalties and fines 

salaries and remuneration, etc. 

taxes payable 

cess paid, held deduddble .. 6187 
commercial expediency, illustrative eases .. 6148 
departmental circulars about section 87(1) .. 6179 

entertainment expenditure, allowance for [see, separate heading] 
expenditure, implication of .. 6187 

expenditure in respect of stopped or discontinued business .. 6148 

expenditure uf newly set-up business .. 6146 

expenditure on adverrisement in souvenirs .. 6184 

expenses on predecessor's business .. *6146 

go-behind a written agreement possible .. 6144 

guest house expmises [see, separate heading] 

how far a question of fact .. 6147 

how far a question of law .. 6147 

illegality or impropriety of the expenditure may not delmr .. 6146 

iUoatrative cases, capital expenditure .. 6188 

illmttrative cases, revenne expenditure .. 61^ 

laid out or mcpended [see, separate headifii^ 

legislative ammidmeats to a. 87 . . 6lM 

itoaifiilMw ^ the payAi^ .. 6188 
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BUSINESS EXPENDITUBE->C<mfa{. 
men relationehip no bar .. 6144 
miecellaneoas cases of—^ held d^uetiUe .6177 
miscellaneous cases of —t held not deductible .. 6178 
nature may vary from the stand-point of payer and of the recipient .. 

‘ 6138 

no set-off available against out-of-books expenditure estimated in an earlier 
year .. 6146 

not being expenditure of the nature described in sections 30 to 36 6137 

not being in the nature of personal expenses of tiie assessee .. 6140 
onus .. 6147 
part disallowance . < 6186 

sections 37(1) and 80G are not mutually exclusive .. 6137 

travelling expenses [see, separate heading] 

two or more businesses .. 6146 

what the High Court can or cannot do ... 6147 

BUSINESS EXPENDITURE. NOT DEDUCTIBLE 

ban on allowance of big cash payments, s. 40A(3) [see, separate heading] 
ceiling on remuneration, etc.,; of emplojmes, s. 40A(6) [see, separate heading] 
disallowance of 16% <ff interest paid by certain companies, operative for 
assessment years 1976-77 to 1986-86 .. 6204 
excessiveness or reasonableness of director’s rmnuneration, how to be judged 
.. 6192 

expenditure incurred in connection with certain proceedings under the 1961 
Act, restriction on allowance, s. 40A(12) .. 6206 

illustrative cases, when interest hit by s. 40(b), and.when not .. 6189 

imposition of restrictions on contributions by employers to non-statutory 
funds .. 6204 

interest paid to a partner .. 6188 

legislative amendment to s. 40(b) .. 6187 

legislative amendment to s. 40(o) .. 6190 

legislative amendments to s. 40A .. 6194 

overall ceiling limit of s. 40 (o) .. 6191 

payments to relatives, etc., to be scrutinised, s. 40A(2) .. 6196 

provision made for gratuity, s. 40A (7) [see, separate heading] 

provisions of section 40(e) have overriding effect .. 6190 

salary to a partner* .. 6188 

section 40(e), held attracted 6190, 6193 

section 40(e), held not attracted .. 6191, 6198 

section 40(e) need not be invoked if the concerned expenditure is not allow¬ 
able u/s. 87 .. 6192 

BUSINESS INCOME 

[See, **Profi,ta and gaint of btuinen or pre/esston"] 

BUSINESS OF EXPLORATION, ETC., OF MINERAL OILS, SPECIAL PRO¬ 
VISION FOR COMPUTING PROFITS AND GAINS [S. 44BB] 
new provisions for computing taxaUe income from activities connected with 
exploration of minnral oils .. 6229 

BUSINESS OF OPERATION OF AIRCRAFT IN THE CASE OF NON¬ 
RESIDENTS, SPECIAL PROVISION FOB COMPUTING PROFITS AND 
GAINS OF [S. 44imA] 

idmpUficatton In the «»mpntatton of laeoma is respect of foreign airlines .. 

, «889 '• 
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BUSINESS UNDERTAKING 

—M a whola eonBtitutea a capital aiaet .. 6898 


CANCELLATION OP REGISTRATION [S. 188] 

no genuine firm (is) in existence as registered, implication of .. 8586 
notice and opportunity necessary for cancellation of registration under sec* 
tion 188 .. 6586 
opportunity and approval .. 6686 

—^to follow amendment of assessments of the firm and its partners, Bnb> 
sections (3) and (4) .. 8666 

—under section 186(1) .. 6566 

—^under section 186(2) , when mandatory .. 6666 

CAPITAL ASSET 

agricultural land [see, separate heading] 
jewellery, what it embraces ., 6894 

stock-in*trade, cases relating to ., 6863 
whether—or not .. 6893 

whether ‘personal effects’ or not .. 6888*6894 

CAPITAL GAINS [S. 46] 

amendments to section 46 .. 6231, 6232 

—arising on transfer of goodwill .. 6273 
capital asset .. 6233 

capital gains on transfer of firms’ assets to partners and viee versa and 
by way of compulsory acquisition .. 8232 

co-owners to be separately assessed .. 6244 

definition of “transfer” widened to include certain transactions .. 8236 
exchange .. 6236 

extinguishment of rifldits .. 6236 

illustrative cases where *—’ tax levy was held exigible .. 6288 
illustrative cases where *—* tax levy was held not exigible .. 6239 
illustrative cases, whether ‘capital l<xw’ or not .. 6240 
legislative supersession for and from assessment year 1088-89 .. 6241 
no cost incurred, no capital gains tax chargeable ,. 6240 
partner bringing in capital assets to his firm by way of capital, results 
in a transfer .. 6237 

pay back to shareholders on reduction of company’s share capital .. 6288’ 

previous year for capital gains .. 6241 

previous srear in respect of — .. 6923 

question of law .. 6246 

relinquishment .. 6286 

retirement of a partner, whether fesults in an extinguishment 6836 
sale ,. 6286 

strict construction needed .. 6284 

tax on capital gains arising from a^cultural lands, constitutionaUty .. 
6288 

taz on lonff-Umn eapital gwMB {n ease cf eonipaii|f>a8sessees: 
for assessment years 1M6-87 and 1987*88 .% 6248 
for and from assessment year 1988*69 <. j|847 
for assessment year 1M7-88 .. 6846 
for and from assmsment year 1988*69 .. 6846 
traiuffer of a bosinMui aa a vAiole 

transfer eff a part of a capital asset may give rise to capital gains 


' C'S 
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CAPITAL GAINS—Contd. 

transfer of bigger asset into smaller lots in different years .. 6243 
transfer of capital assets which had no cost of acquisition to the assesses, 
no capital gain result .. 6240, 6241 
^transfer” to include conversion into or treatment as a trading asset, s. 2(47) 
.. .6234 

transfer, what it means and includes in these provisions .. 6234 

transfer, when takes place .. 6242 

—, whether form part of ^accumulated profits' .. 6902 

withdrawal of exemption in respect of—in certain cases, s. 47A .. 6250 

year for assessment .. 6241 

year of chargeability in case of compulsory acquisition .. 6244 

CAPITAL GAINS, EXEMPTION IN RESPECT OP 

capital gain on compulsory acquisition of lands and buildings not to be 
charged in certain cases, s. 54D .. 6268 

capital gain on transfer of capitel assets not to be charged in certain cases, 
s. 54E .. 6269 

capital gain on transfer of certain capital assets not to be charged in case 
of investment in residential house, s. 54F .. 6272 

capital gain on transfer of land used for agricultural purposes not to be 
charged in certain cases, s. 54B .. 6268 

capital gains exempt from tax, s. 53 .. 6261 

conditions for applicability of s. 54B ,. 6268 

departmental circular about section 64E .. 6271 

exemption of capital gains on transfer of assets in cases of shifting of 
industrial undertaking from urban area, s. 54G .. 6272 

industrial undertaking in s. 54D, implication of .. 6268 

notifications u/s. 54E .. 6270 

profits on sale of property used for residence, s. 54 .. 6262 

provisions of s. 54E interpreted .. 6271 

question of law .. 6271 

CAPITAL GAINS ON DISTRIBUTION OF ASSETS BY COMPANIES IN 
LIQUIDATION [S. 46] 

distribution of assets to shareholders on liquidation of a company .. 6247 

section 46(2) is a charging section .. 6247 

shareholder receiving assets, etc., made liable for capital gains tax, s. 46(2) 
6247 

trading shares do not fall within the mischief of section 46 .. 6247 

CARRY FORWARD AND SET OFF OP ACCUMULATED LOSS AND UN¬ 
ABSORBED DEPRECIATION ALLOWANCE IN CERTAIN CASES OP 
AMALGAMATION [S. 72A] 
departmental circular .. 6815 

essential conditions for attracting section 72A .. 6313 

financial viability, connotation of .. 6313 

objective of enactment of s^tion 72A .. 6312 
public interest, meaning of .. 6314 
specified authority, how to function .. 6314 

CARRY FORWARD AND SET OFF OF BUSINESS LOSSES [S. 72] 
carried forward loss, if can be set off against dividend income .. 6311 
decision-making authority .. 6312 

same business or different businesses, illusteationa .. 6811 
subsequent amendments .. 6810 
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CARRY FORWARD AND SET OFF OF BUSINESS LOSSES^ontd 
nnabsorbed depreeiatioii, carried forward and eet^ .. d812 
vnabeorbed tmninal allowance, carried forward and cet off .. 6812 

CARRY FORWARD AND SET OFF OF LOSSES IN CASE OF CHANGE IN 
CONSTITUTION OF FIRM OR ON SUCCESSION [S. 78] 
carry forward and set off of losses in ease of succession, section 78(2) .. 

6319 

inheritance, implication of ,. 6320 

section 78(1) does not cover* unabsorbed depredation, it is confined to 
unabsorbed business loss only .. 6319 

CARRY FORWARD AND SET OFF OF LOSSES IN THE CASE OF CERTAIN 
COMPANIES [S. 79] 
operation of section 79 .. 6320 
scope of section 79 .. 6820 

CASH CREDITS 

a credit in a bank pass bo^.k is not hit by section 68 .. 629S 
apparent is not the real, burden of proof on the department .. 6296 
assessee to prove the source and nature of a receipt .. 6295 
cash credit on the first day of the accounting year .. 6298 
duty of ITO to enforce attendance of Witnesses .. 6298 
duty of the Tribunal .. 6302 

effect of non-production of documentary evidence of corroborative value .. 
6297 

effect of voluntary disclosure of income .. 6300 
explanation offered by the assessee, how to be dealt with .. 6296 
explanation partially accepted, effect of .. 6296 
intangible addition to be treated as real income .. 6299 
onus, when shifts from the assessee to the department .. 6296 
other cases on voluntary disclosure scheme .. 6800 

other illustrative eases .. 6298 
quMtion of law ., 6802 

section ^ gd^os a statutory recognition to earlier prindple .. 6294 
section 68 hits also entries in own capital account ,. 6294 
Tribunal's finding, when can be disturbed ., 6802 
voluntary disclosure cannot be availed for third party benefit .. 6299 

CASUAL AND NON-RECURRING INCOME 

casual and non-recurring, meaning of .. 6969 
held, casual receipt ,. 6970 
illustratioifii, no eases .. 6970 
illustrations, yes cases .. • 6970 
income from horse-radngi^ held not— .. 1^70 
jackpot winnings, held exempt .. 6971 
legislative amendment to s. 10(8) .. 6971 

question of law may arise .. 6969 
windfaU ..6969 

CEILING ON REMUNERATION, ETC., OF EMPLOYEES [S. 40A(6)] 
allowanees ifi cask wlMfiher li^uded in’pM^sttes' .. 6200 
legiMstita aasimdments to s. 40A(6) . ; : 

; liniltatioia on idlowaldSi^ of sitiary pfauwd . . 6199 
liB||toti«a (« perqq^ 6M0 
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CEIUNG ON REMUNERATION. ETC., OF EMPLOYEES^oned. 

Hmitations on allowability of fees for services rendered by some ex*empIoyees, 
8.40A(6) .. 6208 

renVfree accommodation, whether hit by these provisions .. 6201 
scope of the first proviso to s. 40A(6) .. €202 

where the limitations of section 40A (6) have no application .. 6200 
which provision appropriate in case of director-cnm>employee .. 6202 

CERTIFICATE FOR RECOVERY [S. 222] 

adjustment of assessee's refund against tax dues of a foreign company held 
not justified .. 6610 
application to set aside a sale .. 6614 

application u/r. 60(1), when cannot be made or prosecuted .. 6614 

appointment of receiver .. 6615 

arrest and detention of the defaulter ,. 6615 

attachment against property already gifted by the certificate debtor 
6612 

attachment and sale of immovable property .. 6611 

attachment and sale of movable property .. 6611 

attachment of immovables, whence effective .. 6612 
claim or objection to be first disposed off .. 6613 

company's tax arrears, whether recoverable from a director .. 6610 

conolusiveness or finality of the adjudication made by the TRO .. 6614 
correctness or validity of the assessment cannot be disputed before the Tax 
Recovery Officer ., 6617 

firm 'dissolved, recovery of assessed tax .. 6610 
Income-tax Officer may vary the amount of the certificate .. 6617 

legal representative, recovery from .. 6609 

object of suit under rule 11(6) .. 6613 

partner, whether can be arrested for recovery of tax due by firm ,. 6615 

priority for Government dues . .* 6616 

private alienation void in certain cases, rule 16 .. 6616 

property held in benami .. 6611 

provisions not unconstitutional .. 6609 

recovery from a property other than that liable to confiscation is possible ,. 
6612 

recovery of tax due by firm from its partners .. 6609 
recovery possible to the extent of the interest of the person concerned .. 
6612 

recovery proceedings against a company in liquidation ... 6610 

recovery proceedings, when commence .. 6610 
relevant rules to section 222 .. 6609 

sale at an unreasonably-low-priee constitutes material irregularity as well 
as substantial injury .. 6614 

sale cannot be set aside except on any of the grounds covered by rule 60, 
61 or 62 .. 6614 

shit by a third party possible if his/her property is attached for realisation 
of tax dues of an assessee . ^ 6618 ' 

TRO bcnind to follow instructions g^ven by the ITO .. 6617 

TRO's power to recover interest .. 6611 

validity of certificate, and amendment thereof, s. 224 .. 6617 

writ petitions grapted and refused *.. 6616 

writ petitions were dismissed .. 6617 

CERTIFICATE FOR TAX DEDUCTED [S. 208] 

Ieid(il*tive amendmoita .. 6688 
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CHANGE IN CONSTITUTION OF A FIBM [S. 187] 
at the time of mining an aeseaement .. 6567 
change in the constitution of a firm, section 187(2) .. 6667 

change in the constitution, one assessment to be made .. 6567 
legislative amendment .. 6667 

reconstitution, whether possible after dissolution .. 6667 

CHANGE OF INCUMBENT OF AN OFFICE [S. 129] 

continuation of proceedings on change of officer .. 6428 

CHANGE OP PREVIOUS YEAR 
[See, ''Previous j/ear"] 

CHARGE OP TAX 

liability to pay tax does not depend upon the assessment .. 6982 

statute levying tax, what it must prescribe .. 6928 
subject, when can be taxed .. 5928 

CHARGE OP TAX WHERE SHARE OF BENEFICIARIES UNKNOWN 
[S. 164] 

basic exemption not available .. 6530 

creation of trust, by whom possible .. 6532 

determination of the nature of beneficiaries’ share, whether to be from year 
to year .. 6532 

discretionary trust, meaning of .. 6629 

fields of operation of section 161(1) and section 164 .. 6630 
illustrations, where shares of the beneficiaries were held to be determinate 
.. 6633 

illustrations, where the shares, of beneficiaries were held to be indeterminate 
or unknown .. 6534 

legislative amendments .. 6525 

non-exempt income portion of a partly charitable trust, s. 164(3) .. 6631 

non-exempt income portion of a wholly charitable trust, etc., s. 164(2) .. 

6531 

rectification deed, effect of .. 6532 

scope of section 164(1) .. 6530 

second proviso to section 164(1) .. 6530 

section 164 is of mandatoi^ nature .. 6580 

Bupplmentary deed, effect of ,. 6532 

trust for the benefit of would-be wife .. 6633 

who may create a trust .. 6533 

CHARGE OF TAX WHERE SHARES OF MEMBERS UNKNOWN [S. 167A] 
departmental circulars explaining effect of amendment .. 6635 
section 167A substituted w.eJ. 1-4-1986 .. 6536 

CHARGING PROVISIONS 

—and machinery provisions, inter-relation . . 6982 
charging section and computation provisions together constitute an inte- 
grAted code .. 5932 

CHARITABLE PURPOSE 

a section of the community .. 6994 
amendment of the definition of ,. 5998, 6000 
education, t^t it connotes .. 6998 
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CHARITABLE PURPOSE-Cfontd 

element of private gain li inconsistent with the object of general public 
utility .. 6984 

grant of licence u/s. 26 of the Companies Act is relevant but not con> 
elusive .. 6994 
illustrations, no eases .. 6996 

illustrations, yes cases .. 6996 

not involving the carrying on of any activity for profit .. 6000 

CHARITABLE TRUSTS 

charitable purpose [see, separate heading] 

trust income, exemption and taxability [see, separate heading] 

CHITS 

receipts on—(or Xncn'ee), held of revenue nature .. 6947 

CIVIL COURT DECISIONS 

— effect on income-tax proceedings .. 6932 

COLLABORATION AGREEMENT 

compensation for surrender of—, held capital receipt .. 6942 

COMMISSION TO PERSONS OTHER THAN EMPLOYEES 
guarantee commission .. 6164 

illustrative cases on allowability of— .. 6162, 6163 

onus .. 6164 

COMMISSIONER COMPETENT TO PERFORM ANY FUNCTION OR FUNC- 
TIONS [S. 180] 

legislative amendment to s. 130(2) .. 6424 

COMPANIES ACT, 1966 (THE) 

contributions for political purposes, section 293A substituted .. 6169 

COMPANIES (PROFITS) SURTAX ACT, 1964 (THE) 
surtax leviable upto assessment year 1988-89 .. 6400 

COMPANY 

construction—[see, separate heading] 
industrial—[see, separate heading] 
subsidiary—[see, separate heading] 
trading—[see, separate heading] 
whether a opmpany or not .. 6899 

COMPANY IN LIQUIDATION [S. 178] 

assets with the executing court, point of time upto whidi priority claim 
may be made .. 6542 

claim for priority for Government dues, how can be effected .. 6642 
priority of Government dues .. 6641 

COMPANY IN WHICH THE PUBUC ARE SUBSTANTIALLY INTERESTED 
rS.2(18)] 

company is widely-held or not .. 6401 
held by the public .. .6400 
legislative amendment to s. 2(18) .. 6400 

shares freely transferable or not .. 6400 
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COMPENSATION 

—by way of annuity in parpetuity after the reaumptioh of jagir, held, 
capital receipt .. 6941 

—for ac<)uisition, profits embedded therein, not to form part of 'aeeumalated 
profits’ .. 6902 

—^for land acquisition, time of accrual of income .. .6955 
—, whether agricultural income .. 6889 
—, whether capital receipt or revenue receipt .. 6942 

COMPOSITE TRANSACTION 

profit in a—, apportionment of .. 5940 

COMPULSORY ACQUISITION 

compensation for land acquisition, time of accrual of income .. 5956 

compensation for>—of land purchased in the course of business, held capital 
receipt ,. 5942 

COMPULSORY DEPOSIT SCHEME (INCOME TAX PAYERS) ACT, 1974 
(THE) 

section 10 is not unconstitutional .. 6778 

COMPUTATION OP DEDUCTION UNDER SECTION SOM [S. 80AA] 

deduction in respect of inter-corporate dividends to be allowed with reference 
to net amount of dividend .. 6323 

section 80AA held applicable retrospectively for and from A. Y. 1968-69 ., 
6323 

CONCEALMENT OP INCOME (GENERAL) 

charge must be precise, and imposition only on that footing .. 6705 
concealment, ordinarily a question of fact .. 6706 
revised return, whether mitigates the default ., 6705 

whether penalty possible for omission to disclose wife’s or son’s income 
taggable under section 64 .. 6705 

CONCEALMENT OP INCOME (ONUS) 

{Law upto 31-8-1964): 

assessee’s agreement or surrender, whether sufficient for imposition of 
penalty .. 6708 

cases where, on facto, penalty under section 28(1) (e) of the 1922 Act 
or under section 271(1) (c) held not leviable .. 6707 
cases where, on facts, penalty under section 28(1) (e) or under section 
271(1) (c) held leviable .. 6707 

difference of judicial opinion on the point how far the findings in assess¬ 
ment case affect penalty liability .. 6707 
onus on the Department .. 6707 
strict proof necessary in respect of each year .. 6707 

i 

5 

CONCEALMENT OP INCOME (ONUS) 

(Law between 1-4-1964 and 31-3-1976) : 

assessed income to be reprocessed for tmiting applicability of the Ea- 
planatim i. 6710 

burden of proof in ease the Bxptanation is attracted or where it is not 
attracted, on whom lies i,. 6709 

cases where, on facts, the burden cait"^li(y the E^i^ndtion was held 
to be. discharged : ..'■'^‘6711 ,■ ■■ v ■'■u." 
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CONCEALMENT OF INCOME (ONUS>—Contd. 

{Lato h9tw9m i-4<1964 mid 81>8-1876): 

esses where penalty was found to be justified on the basis of the 
Eupkmation .. 6711 

effects of the Ififid^amendments to section 271(1) .. 6708 

even after the Explanation, conscious concealment is needed .. 6709 
Explanation may be deoned to have been canvassed before Tribunal 
although actually not so .. 6710i. 
no penalty survives after deletion of the additions made .. 6711 
other illustrative cases .. 6712 
penal^ was held not justified .. 6712 

the three presumptions of the Explanation and their rebuttal .. 6709 
thus, Explanation can be invoked even in case of a best judgment assess¬ 
ment .. 6710 

When remand possible .. 6713 

whether the ratio of Anwar AWo case applies even after insertion of 
the Explanation .. 6710 

CONCEALMENT OP INCOME (ONUS) 

(Law aftor 31-8-1976): 

change of law, which law applicable .. 6714 

legal fiction of the new Explanation 6 .. 6714 

CONCEPT OP INCOME 

cases relating to— .. 6936 

CONCEPT OP REAL INCOME* 
principles about— .. 6950 

CONCURRENT JURISDICTION OP INSPECTING ASSISTANT COMMIS¬ 
SIONER AND INCOME-TAX OPPICER [S. 125A] 
notification u/s. 125A not to enure under the WT Act .. 6422 
CONSEQUENCES OP PAILURE TO DEDUCT TAX AT SOURCE OR PAY 
THE SAME [S. 201] 
calculation of interrat .. 6587 

employer held not assessee in default if the employee’s assessment completed 
and tax paid .. 6688 
scope of section 201 .. 6687 

CONSEQUENTIAL RECTIPICATION OP MISTAKE [S. 165] 

Mpital gains not diuvesUe to tax under section 64(2), reotificatiion for 
exclusion of, section 166 (8A) .. 6619 

capital gains not chargeable to tax under section 54B(1), rectification for 
exclusion of, section 166(9) .. 6619 

capital gains not chargeable to tax under section 64D(1), rectification for 
exdusimt of, section 166(10) (a) .. 6619 

capital gains not chargeable to tax under section 64P(1), rectification for 
exclusion of, section 166(10C) .. 6620 

deduddon under section 80N not allowed originally, rectification for allow¬ 
ing the sante, section 166(1} .. 6620 

deduction under section 80-0 not allowed originally, rectification for allowing 
the same, section 165(12) .. 66M 

larger limitation period .. 6818 
legislative amendments .. 6616 

Idmg-term capital gains not dargeable to tax under section 64B(1), recti¬ 
fication for exclusion at, iedion 16S(10A) .. 6819 
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CONSEQUENTIAL RECTIFICATION OP MISTAKE— 

recomputation of capital gains in respect* of residential house, section il!5(8) 

.. 6619 

recomputation of capital gains on receipt of additional compensation or 
consideration, section 155 (7A) ., 6518 

recomputation of distributable income in case of a section 104>company, 
section 155<7) .. 6518 

rectification consequent on recomputation of loss or depreciation, section 
156(4) .. 6M8 

rectification of assessment of a member of an AOP, section 165(2) .. 6518 

rectification of the assessment of a retiring partner .. 6518 
when a partner's assessment can be amended .. 6618 

CONSIDERATION FOR KNOW-HOW [S. 180A] 
new section 180A .. 6542 
provision for concessional taxation of— .. 6542 

CONSIDERATION FOR TRANSFER IN CASES OF UNDERSTATEMENT 
[S. 62] 

no capital gains tax after resort to gift-tax ., 6260 
no gift-tax after resort to section 52 .. 6260 
previous approval of the lAC essential .. 6260 

section 62 omitted .. 6259 

section 62(2) does not apply to a bona fide transaction .. 6259 

the two requisite conditions of s. 62(2) must be proved by the revenue .. 
6260 

CONSTITUTIONALITY 
(See, “Vires”] 

CONSTRUCTION 

a document must be construed as a whole .. 5998 
accrual flowing from an agreement, the whole agreement to be read for 
correct ascertainment .. 5964 

exemption to be liberally construed .. 5969 

CONSTRUCTION COMPANY 

—, whether an industrial company .. 5901 

CONSTRUCTIVE RECEIPT 
—, illustration .. 5963 

CONTEXT 

. —and collocation also to influence the interpretation of a defined word .. 
5886 

—^to affect the implication at even an undefined word ., 6888 
CONTINENTAL SHELF OF INDIA 

Act'^extended to the Exclusive Economic Zone of India and the —, noti¬ 
fication .. 5886 

CONTRIBUTIONS TO ANY WELFARE FUND (S. 86(1) (vo)] 

employee's contribution to any wetfare fund, deduction in respect of .. 
6128 
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CONTRIBUTIONS TO PROVIDENT OR OTHER FUNDS [SS. 36(1) (it ) & 

(v)] 

allowability, when possible .. ' 6124 

annual sentribution .. 6127 

contribution to unapproved gratuity fund .. 6127 

departmental circulaTa .. 6126, 6126 

investment of fund moneys by an approved gratuity fund, rule 101 .. 6126 

no power to go behind approval .. 6127 
section 37(1) may also be relevant .. 6127 

CO-OPERATIVE SOCIETY 

primary co-operative society, certain incomes, exempt .. 6902 

rates of income-tax for assessment years 1982-83 to 1988-89 .. 5902 

COPARCENARY INTEREST 
gift of undivided— .. 6908 

CORPORATE VEIL 

doctrine of—[see, separate heading] 

COST OP ACQUISITION IN THE CASE OP DEPRECIABLE ASSETS 
[S. 60] 

legislative amendments to s. 60 .. 6258 

when depreciation has been allowed to the assessee .. 6259 

COST OF IMPROVEMENT 
—, what it is .. 6274 

COST WITH REFERENCE TO CERTAIN MODES OF ACQUISITION [S. 49] 
amalgamation of companies, cost of acquisition in the hands of the amalga¬ 
mated company .. 6268 

cost of acquisition in case of blended property .. 6258 

inheritance, connotation of .. 6257 

legislative amendments to s. 49 .. 6257 

CREDIT FOR TAX DEDUCTED AT SOURCE [S. 199] 
legislative amendments .. 6686 

scope of section 199 . . 6586 

tax deducted from dividends in respect of shares registered in a name other 
than their beneficial owner, section 199, proviso, clause (it) 6587 

CUMULATIVE DEPOSIT SCHEMES 

interest on—taxability, departmental circulars .. 6958, 6959 


DAMAGES 

allowability of— .. 6165 

compensation for the damage suffered in consequence of delay in making 
the award, held capital receipt .. 5942 

—•received from .the supplier of 'defective plant and machinery, held of 
capital nature .. 6947 

—received from third party for non-performance of non-business agreement, 
held capital receipt .. 5947 


C*p: IT v^7—^58 
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DECLARATORY AND REMEDIAL ACTS 
—retrospectiTe operation .. 698S 

DEDUCTION IN RESPECT OF CERTAIN DONATIONS FOR SCIENTIFIC 
RESEARCH OR RURAL DEVELOPMENT [S. SOGGA] 
section SOGGA farther amended .. 6889 

DEDUCTION IN RESPECT OF CERTAIN INTER-CORPORATE DIVIDENDS 
[S. SOM] 

legislative amendments to s. SOM ... 6369 
section SOM^ interpreted .. 6369 

DEDUCTION IN RESPECT OP COMPENSATION FOR TERMINATION OP 
MANAGING AGENCY. ETC., IN THE CASE OF ASSESSEES OTHER 
THAN COMPANIES [S. 80-S] 
section S0~S omitted ... 6383 

DEDUCTION IN RESPECT OF DEPOSITS UNDER NATIONAL SAVINGS 
SCHEME [S. 80CCA] 

new provisions relating to the national savings scheme to augment savings .. 
6834 

DEDUCTION IN RESPECT OP DIVIDENDS ATTRIBUTABLE TO PROFITS 
AND GAINS FROM NEW INDUSTRIAL UNDERTAKINGS OR SHIPS OR 
HOTEL BUSINESS [S. 80K] 
section 80K omitted .. 6866 

DEDUCTION IN RESPECT OF DIVIDENDS RECEIVED FROM CERTAIN 
FOREIGN COMPANIES [S. SON] 
legislative amendments .. 6371 
section SON 'omitted •.. 6371 

DEDUCTION IN RESPECT OP DONATIONS TO CERTAIN FUNDS, CHARI¬ 
TABLE INSTITUTIONS, ETC. [S. 80G] 
donations in kind, whether eligible for deduction .. 6338 
donations to institution or fund for charitable purposes .. 6338 

legislative amendments .. 6336 

limits of qualifying amounts 6338 
modification of provision relating 'to— .. 6886 
<iaestion of law .. 6389 

sections 87(1) and 80G are not mutually exclusive .. 6339 

DEDUCTION IN RESPECT OP EDUCATIONAL EXPENSES IN CERTAIN 
CASES [S. 80F] 

section 80F, now omitted .. 6336 

DEDUCTION IN RESPECT OF EXPENSES INCURRED IN CONNECTION 
WITH CERTAIN PROCEEDINGS UNDER THE ACT [S. 80VV] 
s. 80VV now omitted .. 6886 

DEDUCTION IN RESPECT OF INCOME OF OOrOPBRATlVE SOCIETIES 
rS. 80P] 

eacempHcrti may he enrtaUed or withdrawn hy a Fidanee Act .. 6874 
proviMons of s. SOP interpreted .. 6874 
strict constroction necessary .. 6874 
nubaeqnent amendmenti . ^ 6874 
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DeDUOTtON IN RBSPl^rr OF LIFE INSURANCE PREMIA. CONTRIBU- 
tiONS to PROVIDENT FUND, ETC. [S. 80C] 

*lqr the Mimw*, ImplieatioB of .. 6829 

dodttetioa unifer ioeti<m 80C on iho National Saviiyri CertUleatas VI and VII 
llMiiat and eontrilmtion to PPF aoeonntSi clarifications xogarding .. 6830 
dcdttctiottB, in mpeet of what .. 932% 6829 
depaiianental eirecdars .. 6829 
legfislatiTs amendmants .. 6825 

maximum limits of ths qnalifyinf amount, section 80C(4) .. 6328 

modification of the provisions relating to deduction in respect of certain 
payments .. 6826 
relevant rule .. 6827 

special frontier force group insurance sdieme, allowability of reliof under 
section 80G(2)(a)({) .. 6831 

DEDUCTION IN RESPECT OF LONG-TERM CAPITAL GAINS IN THE 
CASE OF ASSESSEES OTHER THAN COMPANIES [S. SOT] 
legislative amendments to s. SOT .. 6384 
section SOT omitted .. 6884 

DEDUCTION IN RESPECT OP MEDICAL INSURANCE PREMIA [S. SOD] 
new section SOD .. 6336 
the then section SOD was omitted .. 6836 

DEDUCTION IN RESPECT OP PAYMENT FOR SECURING RETIREMENT 
ANNUITIES [S. 80E] 
legislative amendments .. 6885 

DEDUCTION IN RESPECT OF PROFESSIONAL INCOME OF AUTHORS 
OF TEXT BOOKS IN INDIAN LANGUAGES [S. 80QQA] 
extension of tax concession in respect of income of au^ors of tmct-books in. 

indian languages .. 6877 
legislative amendmenia .. 6877 

DEDUCTION IN RESPECT OF PROFITS AND GAINS FROM BUSINESS 
OF GROWING MUSHROOMS [S. 80JJA] 
excess relief granted to a shareholder, remedy .. 6366 
section 80JJA omitted .. 6366 

DEDUCTION IN RESPECT OF PROFITS AND GAINS FROM BUSINESS 
OF LIVESTOCK BREEDING OR POULTRY OR DAIRY FARMING 
[S. 80JJ] 

section 86JJ omitted .. 6364 

DEDUCTION IN RESPECT OF PROFITS AND GAINS FROM INDUSTRIAL 
UNDERTAKINGS AFTER A CERTAIN DATE, ETC. [S. 80-1] 
computation of the eligible profits, how to be made? .. 6852 
legislative amendments .. 6860 
priority industries, yes and no cases .. 6862, 6858 
profits, eligiUe for deduction .. • 6850 
profits, not eligible for deduction .. 6861 
TdeWmt rule and form .. 6849 ■ 
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DEDUCTION IN RESPECT OP PROFITS AND GAINS PROI^ NEWL? 
ESTABLISHED INDUSTRIAL UNDERTAKINGS OB HOTEL BUSINESS 
IN BACKWARD AREAS [S. 80HH] 
computation of profits and gains .. 6341 

declaration of an area as a backward area for tiie purposes of tax holiday 
..6840 

departmental circular ... 6342 
derived froin, implication of .. 6341 
industrial undertaking, implication of .. 6341 
legrislative amendment .. 6340 
worker, meaning of .. 6841 

DEDUCTION IN RESPECT OF PROFITS AND GAINS PROM NEWLY 
ESTABLISHED INDUSTRIAL UNDERTAKINGS OR SHIPS OR HOTEL 
BUSINESS IN CERTAIN CASES fS. 80J] 

1922 Act .. 6363 

allowance in appeal proceedini^ .. 6363 

already absorbed losses, etc., of the new unit cannot affect the current year's 
profits of that unit .. 6364 
amounts due towards tax liability .. 6359 
approval of hotels .. 6353 

borrowings, not to form part of ‘capital employed’ ., 6357 
carry forward and set off of deficiency, section 80J (3) .. 6363 

claim for set off possible even though deficiency was not determined in 
earlier loss-years .. 6363 

computation of profits for the purpose of section 80J .. 6364 

crucial date for the computation of ‘capital employed’ ., 6360 

'debt due’ and ‘debt owed’ .. 6360 

departmental circular .. 6362 

each unit to be scrutinised separately .. 6356 

ITO’s duty to allow deduction even though not claimed by the assessee .. 
6362 

licencee is not a transferee .. 6364 

maintenance of separate accounts for the new unit, whether essential? .. 
6866 

manufacture, implication of .. 6356 , 

moity of the profits to fomr part of ‘capital employed’ .. 6359 

new unit eligible for deduction .. ^54 

not formed by transfer of old machinery .. 6365 

per annum, what it implies? .. 6361 

profits contemplated by section 80J must be derived from the new unit .. 
6364 

question of law .. 6364 

requirement as to manufactory .. 6353 

section 80J contemplates commercial production .. 6365 

tax holiday Concession V>sBible through rectification prCeeedings .. 6862 

tax holiday period .. 6361 

user of the asset during the year not essentia! .. 6860 
written down value of depreciable assets to be ta^en .. 6860 

DEDUCTION IN RESPECT OP PROFITS AND GAINS FROM NEWLY 
ESTABUSHED SMALL-SCALE INDUSTpAL UNDERTAKINGS IN 
CERTAIN AREAS [S. 80HHA3 V' ^ " 

legislative amendments .. 6348 
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DEDUCtlON IN EESPECT OE PROFITS AND GAINS PROM PROJECTS 
OUTSIDE INDIA [S. SOHlIB] 
enhancement of— .. 6343 
legiglative amendment .. 6343 

DEDUCTION IN RESPECT OF PROFITS RETAINED FOR EXPORT 
BUSINESS [S. 80HHC} 

export of cut and polished diamonds and gem stones, whether eligible for 
deduction under section 80HHC .. 6349 

legislative amendments .. 6343 

liberalisation of the provisions relating to— .. 6343 

modification of the provisions relating to incentive for export .. 6844 

new section 80HHC .. 6343 

provisions of section 80HHC of the Income-tax Act, 1961, clarification 
regarding .. 6347 

relevant rule and form ,. 6347 

sale proceeds in non-convertible rupees from bilateral account countries to 
be treated at par for purposes of section 80HHC .. 6348 

sharing of tax benefit between the export houses/trading houses and manu¬ 
facturers .. 6347 

DEDUCTION IN RESPECT OF REMUNERATION PROM CERTAIN 
FOREIGN SOURCES IN THE CASE OP PROFESSORS, TEACHERS, ETC. 
[S. 80R] 

legislative amendment .. 6377 

DEDUCTION IN RESPECT OP REMUNERATION RECEIVED FOR SER¬ 
VICES RENDERED OUTSIDE INDIA [S. 80RRA] 
departmental circular .. 6378 

modification of provisions in respect of remuneration received from services 
rendered outside India .. . 6377 
provisions of section 80RRA explained and analysed .. 6378 

DEDUCTION IN RESPECT OF RENTS PAID [S. 80GG] 
legislative amendments .. 6339 
modification relating to limit of— .. 6339 

DEDUCTION IN RESPECT OP ROYALTIES, ETC., FROM CERTAIN 
FOREIGN ENTERPRISES [S. 80-0] 
modification in the provisions relating to— .. 6372 
section 80-0 interpreted .. 6373 
subsequent amendments .. 6371 i 

DEDUCTION IN RESPECT OF TOTALLY BLIND OR PHYSICALLY HANDI¬ 
CAPPED RESIDENT PERSONS [S. 80U] 
guidelines for exemption u/s. SOU, clarification regarding .. fifiSS 
legislative amendments .. 6386 
relevant rule .. 6385 

DEDUCTION IN RESPECT OP WINNINGS PROM LOTTERY [S. 80TT] 
section 80TT omitted .. 6384 

DEDUCTION IN THE CASE OP AN INDIAN COMPANY IN RESPECT OF 
ROYALTIES, ETC., RECEIVED FROM ANY CONCERN IN INDIA 
rS. 80MM] 

departaiental cireulara .. 6369 
provisit^ interpreted .. 6870 
•eetion 80MM omitted .. 6871 
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DEDUCTION OF HEAD OFFICE EXPENDITURE IN THE CASE/ NON. 
RESIDENTS [S. 44C] 

oeilinff limit in rMp«ct of head ofBce expensefl in the eeie of non<reiidenti .. 
6280 

DEDUCTION OF INTEREST ON MONEYS BORROWED TO PAY TAXES 
[S. 80V] 

section SpV omitted .. 6886 

DEDUCTION OP TAX (AT SOURCE) 

certificate of deduction at a lower rate, section 197 ,. 6686 

person responsible for paying, s. 204 .. 6689 
tax deduction account number, s. 203A .. 6689 

—, where income is payable ‘net of tax', section 195A .. 6686 

DEDUCTION OP TAX PROM DIVIDENDS [S. 194] 
departmental circulars .. 6678 
le^slative amendments .. 6677 

DEDUCTION OF TAX FROM INSURANCE COMMISSION [S. 194D] 
departmental circulars .. 6688 
legislative amendment .. 6683 

DEDUCTION OF TAX FROM INTEREST ON SECURITIES [S. 198] 

bonds issued by the Industrial Development Bank of India, Bombay .. 6674 

departmental circulars .. 6676 

legislative amendments .. .6672 

notifications u/s. 193, proviso (ti6) .. 6672 

notifications u/s. 198, proviso (Uia) .. 6676 

DEDUCTION OF TAX FROM INTEREST OTHER THAN INTEREST ON 
SECURITIES [S. 194A] 

institutions, etc., notified, from whose interest no deduction is to be made ., 
6679 

legislative amendments .. 6678 
notified schemes under section 194A(8)(vt) 6679 

rates in force for deduction under section 194A .. 6679 
tax not to be deducted in certain cases .. 6678 

DEDUCTION OP TAX PROM ‘OTHER SUMS’ PAYABLE TO A NON¬ 
RESIDENT [S. 196] 

expression ‘any other sum’ in s. 195(1), what it implies .. 6584 
grossing-up .. 6686 
legislative amendments .. 6684 

scope of section 195 .. 6684 

sums chargeable under the provisions of the Act .. 6686 

T 

DEDUCTION OF TAX FROM PAYMENTS TO CONTRACTORS AND SUB> 
CONTRACTORS [S. 194C] 
contractor and sub-contractor, meaning of .. 6582 
provisions and formalities .. 6681 

DEDUCTION OF TAX FROM SALARY [S. 192] 

* ilhaitrative eases on the point whether th«M payments reprfsmt salary 
ineome or not .. 6671 
\ legislative amendments. .. 6670 
otNir depertmental dzenlara 


e e 


6572, 
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DEDUCTION OF TAX FROM WINNINGS FROM HORSE RACE [S. 194BB1 
departmental drenlan .. 6680 
legislative amendment .. 6580 
winnings from horse races, provisions aboat .. 6681 

DEDUCTION OF TAX FROM WINNINGS FROM-LOTTERY OR CROSS¬ 
WORD PUZZLE [S. 194B] 
departmental circulars .. 6680 
legislative amendment .. 6679 

DEDUCTIONS AND ALLOWANCES FROM BUSINESS INCOME 
agricultural development allowance [see, separate heading] 
amortisation of certain preliminary expenses [see, separate heading] 
business expenditure [see, separate heading] 
current repairs .. 6061 

depreciation allowance [see, separate heading] 
development allowance [see, separate heading] 
development rebate [see, separate headii^] 

expenditure by way of pasnnent to associations and institutions for carrsring 
out programmes of conservation of natural I'esources [see, separate head¬ 
ing] 

expenditure by way of j)ayment to associations and institutions for carrying 
out rural development programmes [see, separate heading] 
expenditure on acquisition of patent rights or copyrights [see, separate 
heading] 

expenditure on kiR>w-how [see, separate heading] 
expenditure on scientific research [see, separate heading] 
export market development.allowance [see, separate heading] 
investment allowan^ [see, separate heading] 
investment deposit account [see, separate heading] 

ITO’s duty to allow deductions even though not claimed by the asseuM .. 
6054 

other deductions [see, separate heading] 
rehabilitation allowance [see separate heading] 
repairs .. 6060 

rural development allowance [see, separate heading] 
taxable profits to be determined on commercial principles .. 6066 

tea development account [see, separate heading] 
trading losses [see, separate heading] 

DEDUCTIONS FROM INCOME FROM HOUSE PROPERTY [S. 24] 
annual charge, what constitutes .. 6034 
capital charge, held not deductible .. 6084 
eharge was held not created ‘voluntarily* .. 6034 
cdleetion charges .. 6037 
deductions provided for are exJiaustive .. 6087 
for repairs .. 6088 , 

interest on borrowings held deductible even though income was tagged .. 

6085 

interest on house building advance, departmental circular .. 6086 
Interest on loan raised individually .. 6036 

interest on mor^Fiige deductible irreivective of purpose of mortgage .. 

6086 

interest on unsecured debentures .. 6085 
legislative amendment to s. 24 .. 6088 



1596 ] 


INCOME TAX LAW, VOL. -7 


deductions FROM INCOME FROM BOUSE PROPERTY-^ConecL 

subsequent realisation of unrealised rent allowed as a deduction, s. 25A .. 
6037 

ifrban land tax demanded but not paid, held deductible .. 6037 
vacancy allowance .. 6037 

DEDUCTIONS PROM INTEREST ON SECURITIES [S. 19] 
collection chargees .. 6022 

interest on borrowings ,. 6022 

DEDUCTIONS PROM OTHER SOURCE INCOME [S. 67] 
amounts not deductible, s. 58 .. 6280 

deduction allowable even though not claimed .. 6279 

expenditure allowable from hire on machinery, etc. .. 6278 
expenditure, held allowable .. 6279 

expenditure, held not allowable .. 6279 

interest' allowable on monies borrowed for purchase of shares, whether such 
shares yielded dividends or not .. 6278 
interest held deductible .. 6278 
interest held not deductible .. 6278, 6280 

legislative amendments to s. 57 .. 6277 

nexus between the expenditure incurred and thq income earned needed ,. 
6278, 6280 

no possibility of income, expenditure not allowable .. 6279 

DEDUCTIONS PROM SALARY INCOME [S.*16] 
conveyance allowance .. 6021 

pensioner held entitled to deduction .. 6021 

standard deduction .. 6011, 6012, 6021 

DEDUCTIONS IN RESPECT OF INTEREST ON CERTAIN SECURITIES, 
DIVIDENDS, ETC. [S. 80L] 
eligible assessees .. 6368 

measures for raising resources for the public sector .. 6367 

notifications u/s. SOL .. 6368 

subsequent amendments to section SOL .. 6366 

DEDUCTIONS IN RESPECT .OP INVESTMENT IN CERTAIN NEW SHARES 
[S. 80CC3 

legislative amendments .. 6332 

modification of provision relating to— .. 6333 

tax incentive for investment in certain new shares .. 6334 

DEDUCTIONS TO BE MADE IN COMPUTING TOTAL INCOME CS. 80A] 
deductions under Chapter VI*A are of quite a different type from incomes 
exempt under Chapter 111 .. 6822 

gross total income, definition of, S. 80B (6) .. 6X26 

gross total income in minwt figure, no deduction eligible .. 68^ 
legislative amendments .. 6822 

DEDUCTIONS TO BE MADE WITH REFERENCE TO THE INCOME 
INCLUDED IN THE GROSS TOTAL INCONB [S. SOAR] 
deduction, whether on gross ammait or net amount .. 6324 
departmiental circular' .. 6X26 

set^on 80MM of Income<-taa. Act, 1961, amount' of dedoethm, repurA 
. . ■ini" ' '6825 
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DEDUCTIONS TO BE ONLY ON ACTUAL PAYMENT IN CERTAIN CASES 
[S. 43B] 

legislative amendment to s. 43B *.. 6223 
provisions interpreted .. 6223 

provisions not ultra virea .. 6223 

the new section 43B .. 6223 

DEEMED BUSINESS PROFITS [S. 41] ^ 

balancing charge in respect of depreciable assets [see, separate heading] 
recoupment of an allowed loss or expenditure and remission or cessation 
of an allowed liability [see, separate heading] ' 
set-off against deemed income, s. 41(6), amended .. 6214 

DEFAULT IN, OR LATE, SUBMISSION OF RETURN [S. 271(1) (o)] 
interest and penalty both possible .. 6708 
law applicable .. 6704 

mens rea, whether ingredient of section 271 (1) (a) .. 6702 

no cancellation possible for mistake in calculation .. 6706 

non-submission or delayed submission of return is a continuing default, 
s.271(l)(o) .. 6702 

quantum of penalty .. 6704 

reasonable cause, a question of fact .. 6703 

reasonable cause or not, determination of .. 6703 
reasonable cause or not, illustrative cases .. 6703 

DEFINED WORD 

context and collocation also to influence the interpretation of a— .. 6886 

DEFINITION 

definitidn when exhaustive and when enumerative .. 6887 
deflnitioris given in other statute, how far relevant .. 6888 

effect of the presence of a— .. 6886 

inclusive definitions, when resorted to .. 6887 

natural meaning of an expression may be extended by coining lu— .. 6886 
power of States to amend—of agricultural income .. 6889 

‘that is to say’ in a definition clause .. 6887 

DEPARTMENTAL CIRCULAR (S) 

s. 2(1), agricultural income, manufacture and sale of tea, whether agri¬ 
cultural produce, section 2(1) of the 1961 Act .. 5890 

8. 5, assessment of State Finacnciail Corporation, change in method of 

accounting of interest from mercantile to cash .. 6957 

s. 6, interest on cumtilative deposit schemes of Government undertakings, 
taxability .. 6968 

8. 6, interest on cumulative deposit schemes of private sector undertakings, 

taxability .. 5968 

8. 5, intermit on National Deposit Scheme, taxability .. 6969 

8. taxation of shares of Indian companies allott^ to non-residents in 
consideration for tlm purchase of mai^inery add plant delivered abroad, 
sectiota 9(l> (u0 A (idi) .. 5968 

s. 10(6>V exeinptiion of value of travd eoneession u/s. 10(6) .. 5972 

a. 10<16)(n), haters earned from Ckimiilative Time Deposits, exemption 
f cum inec^tax, 6^ 

8. taimbiUtF of awaridi fim apmrtsmen .. 6981 

a; 10C2t>, emmptiott In cMpM^ of iheeiBie of a sdentific research anoeia- 
;ti«ii 
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DEPABTMENTAL CIBCULAB<S)--€'okM. 

M, 10(28), sports associations and institutions approved nndar section 
10(28), clarification x^pirding .. 5084 
B. 11, promotion of sports, whether a charitable purpose, clariftcation 

regarding .. 6096 . 

s. 18, section 13(1) (d) read with section 13(5), clarification regarding 
6006 

s. 18, section 13(1) (d), assessment year 1982-83. previous year beginning 
prior to 1-4-1981, renewal of recognition certificate u/s. 806, clanfica- 
tion regarding .. 6006 • 

s. 13, requirements of s. 18(1) (d) read with s. 11(1) (a), clarification 
regarding .. 6006 

s. 13A, assessment of political parties, filing of returns, regarding .. 6009 

s. 17, valuation of perquisites in the form of reimbursement of medical 
expenses/provision of' medical facilities by the employer, clarification 
regarding .. 6015-6017 

B. 17, salary and aHowances, valuation of perquisites of free boarding and 

lodpng, determination of value .. 6018 
s. 17, valuation of perquisite in the form of rent-free accommodation pro¬ 
vided by an employer to an employee .. 6018 

8. 24, interest on house building advance, deduction u/s. 24(1) (vt), clari¬ 
fication regarding .. 6036 

B. 32, new provisions for allowing depreciation in respect of block of 
assets .. 6062 

s. 32, initial depreciation under section 32(1) («i), definition of ^small 
scale industrial undertaking*, clarification regarding .. 6087 
s. S2A, investment allowance under section 32A, definition of 'small scale 
industrial undertaking*, clarification regarding .. 6087 

B. 32A, investment allowance, tea companies, creation of reserve .. 6088 

8. 88A, development allowance, creation of reserve, instruction regard¬ 
ing .. 6102 

B. 36(1) (it), payment of bonus, allowability .. 6117 

s. 86(1) (tv), approval of Superannuation Fund under Part B of the 4th 
Schedule, rule 89 of the Income-tax Rules, instructions regarding . .6125 
s. 87, commission earned by Insurance agents of the Life Insurance Cor¬ 
poration, allowance of expenditure .. 6179 
B. 37, security deposit for Telex connection, business expenditure or not .. 
6180 

s. 44AB. arAattos/commission agents are not to. be excluded from the pro¬ 
visions of B. 44AB .. 6226 

s. 44AB, audit of accounts u/s. 44AB, penalty for assessment year 1985-86, 
regarding .. 6227 

s. 44AB, appUeabiUty of s. 44AB in the eases of commission agents, 
orAatias, etc. .. 6227 

ss. 64 A 64F, capital gains tax, whether investment iii a flat under the 
Self-flnandng Sdieme of tike Delhi Development Authority would be 
construction for purpose of seetioaa 64 and 54F .. 6267 
s. 80AB, amount ci deduction under section 80UM .. 6825 
s. 80€, Maharashtra State Government Employees* Group Insurance Sdieme, 
1982, relief u/s. 80C to contribution ma4e under ^s Sdieme .. 6829 
a. 80C, deduction under sectitm 800 on the National Savings Certificates 
VI and VII Issues and contribution to PPF accounts .. 8880, 6881 
s. 80SB, TMdeward hrea* the pvxpmm of s. 80MK, probhUns atising 
from tiw codnlMi of the 8th Sdxaiulo to tim Act with retrocpeetive 
eiired, notification of badeward areas, durificatten xegardng . ^. J80 
i iOBBC, proviticos of seetton 80HHC, darifleation rlivardniK WT 
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PJSPARTMENTAL CIRCULAR(S)-Con«d. 

8. 80HHG. ihEfi|ig of tax benefit between the export houses/trading houses 
and ipanofaeturen .. 6847 

I). 80HHC, sale proceeds in non-eonvertible rupees from bilateral account 
eonn^es to be treated at par for purposes of s, 80HHC .. 6348 
s. 80HHC, export of cut and polished diamonds and gem stones, whether 
eligible for deduction .. 6349 

S. 80^, deduction u/s. 80J is allowable in full even if the unit worked for a 
part of the year .. 6362 

8. 80MM, amount of deduction under section 80MM .. 6325 

S. 80MM Approval of agreements for the purpose of s. 80MM, guidelines 
regarding .. 6369, 6370 

8, 80RRA, scope of tax concession u/s. 80RRA .. 6378 
8. 80U, guidelines for exemption u/s. 80U, clarification regarding .. 6385- 

8, 115A, rate of tax applicable in respect of interest income in the case 

of foreign companies, clarification regarding .. 6408 

8, 119, time-limit u/s. 164(7) to be overlooked or condoned where the 

assessee applies u/s. 80K for rectification of the mistake of non-grant, 
of s. 80K relief .. 6416 

8. 119,. condonation of delay in filing refund claims in certain cases 

6417 

8. 119, no penalty under section 271(1) (a)/(&) or 273 where maximum 

penalty does not exceed Rs. 500 .. 6418 
p. 119, condonation of delay in filing refund claims in certain cases of 
contractors/sub-contractors .. 6419 

8. 119, no penalty u/s. 271(1) (a)/(e) or 273 for assessments upto assess¬ 

ment year 1986-87 in certain cases .. 6420 
8. 189, returns of-'incomd below taxable limit, whether such returns are 

to be accepted at the Receipt Counters .. 6446 

8. 147, effect of higher estimates of income for purpoi^s of advance tax 

in financial year 1985-86 on assessments in relation to earlier years .. 
6476 

8. 194G, deduction of tax at source from payments to contractors and sub¬ 

contractors in Mdi manufacturing industry, clarification regarding .. 
6581, 6682 

s. 204, 'person responsible for paying*, meaning of, s. 204, deduction of 
tax at source from long-term capital s^ins relating to foreign exchange 
assets .. 6690 

8. 216, clarification regarding Board's circular No. 12/66-IT(B), dated 

9-6-1966, waiver/reduction of interest, section 216/217, rule 40(1) of 
the IT Rules, 1962 .. 6602 

s. 269T, provisions of section 269T of the Income-tax Act, 1961, regard 
ing ., 6690 

ps. 269U to 2WnO, provisions explained .. 6690 

DEPOSIT SCHEMES 

cumiilative—[see, separate heading] 

OEPKiCIATION 4LL0WANCE [S. 32] 

apsetp Talked ip foreippi purrency .. 6076 

basis for allowaiwe .. 6076 

extra—for approved hotds *, 6078 

extn-shift— .. 6078 

factory building .. 6070 

fnietional owneirship not siifBdent .. 6074 

iQnstrative cases, plant or not 6072, 6078 
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DEPRECIATION ALLOWANCE— 

Initial dapredation .. 6077 

law applicable .. 6076 

lessee, whether entitled to— .. 6074, 6075 

new provisions for allowing depreciation in respect of block of assets .. 
6062 

no reopening if all relevant facts disclosed .. 6076 

normal depreciation, at what rates .. 6078 

owner or not .. 6078 

part of building .. 6071 

plant or not .. 6071 

rules about—amended .. 6070 

. ships of foreign shipping companies employed in Indian trade .. 6077 

terminal allowance [see, separate heading] 
these were held to constitute 'building' .. 6071 
unabsorbed depreciation [see, separate heading] 
user for assessee’s business is necessary .. 6075 

DEPRECIATION RESERVE 

—, if 'accumulated profits' .. 6903 

DETERMINATION AND CARRY FORWARD OF LOSSES IN CASE OF 
BELATED RETURNS [S. 80] 

[See, **Subnii8aion of retvjm for losses”] 

DEVALUATION GAINS 

—, whether of capital or revenue nature .. 5944 

DEVELOPMENT ALLOWANCE [S. 33A] 

—, creation of reserve, instruction regarding, departmental circular .. 
6102 

—, in respect of what .. 6102 

DEVELOPMENT REBATE [S. 33] 
continuance of— .. 6099 

development rebate reserve [see, separate heading] 
installed, meaning o^ .. 6099 
lift not excluded fi^m eli^bility .. 6099 
ofiice appliances, what they are .. 6099 
priority industry or not, illustrative cases ,. 6101, 6102 
road transport vehicles left out of concession .. 6099 ' 
section 33(6) considered .. 6101 

subject matter on which—may be claimed .. 6099 
unabsorbed—, carry forward of .. 6100 

unlike unabsorbed depreciation, unabsorbed—of a reidstered or treated as 
registered firm is not allocable amongst partners .. 6101 
used wholly for business purposes .. 6100 ~ . 

withdrawal of—[see, separate heading] 

DEVELOPMENT REBATE RESERVE 

creation of excess reserve in an earliw year will not entitle aUdvranee .. 

cieation of the reserves essential for development rebate atlo^nce , ^ 6106 
genuine deficiencies to be condoned .. 6106 

Insv^deient^ of profits, posiponmnent of Nyief!f«Hmem;ion inid daveloj^pent* 
rebaterobdm to a pjfofit earning year, imteibls .. 6I|06 / „ 

'point nf ^iime by' whUdi the .requislto .rs8Si^'..tb;b^\er^^ . 

. ishSchn reterve need not be created ''' 
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DIAMONDS 

loose—[see, separate beadinig] 

DICTIONARY MEANING 
—, value of .. 5888 

DIRECT ASSESSMENT OR RECOVERY NOT BARRED [S. 166] 

amounts received bj^a beneficiary under a discretionary trust are not 
assessable directly in the hands of the beneficiary .. 6535 

DISCLOSURE OF INFORMATION RESPECTING ASSESSEES [S. 138] 
claim not to disclose information, upheld .. 6439 

embargo of section 138(2) has application only in cases notified .. 6439 
notificaions under section 138(1) (a) (u) .. 6440 

DISCRETIONARY TRUSTS 

charge of tax where share of beneficiaries unknown [see, separate headingj 
DISRUPTED FAMILY 

[See, ^'Aasesament after partition of a Hindu undivided family'*} 
DISSOLUTION 

asset allotted to a member on-l-of the AOP, held of capital nature .. 6945- 
DIVERSION OF INCOME 

illustrations, diversion of income by overriding title .. 5949 
illustrations, no diversion by overriding title .. 6950 

no diversion where an agent receives income on behalf of his principal .. 
5948 

owner of house property is taxable in spite of diversion, exceptions .. 
6948 

DIVIDEND (DEFINITION OF) [S. 2(22)] 
advances .. 5904 

building reserve fund forms part of 'accumulated profits' .. 5903 
capital gains, whether form part of ‘accumulated profits' .. 6902 
• compensation for acquisition, profits embedded therein, not to form part of 
'accumulated profits’ .. 6902 

deemed dividend under section 2(22) (e), computation of .. 6904 
depreciation reserve, if 'jsccumulated profits’ .. 6903 
legal fiction not to be extended beyond its legitimate field .. 6904 
loan, connotation of .. 6904 

no set-off of deemed dividends u/s. 2(22) (e) against actually declared divi¬ 
dends .. 6905 

scope of section 2(22) (e) widened .. 6903 
strict construction needed .. 5902 
section 2(22} (•), held not attracted .. 5904 

shareholder in section 2(22) (e) means a registered shareholder .. 5904 

DIVIDEND INCOME [S. 8] 
dividend in kind .. 5964 
, di'^end receii^ in foreign currency .. 6963 
—when taxa$^', in ease of cash system «. 6968 

be taxed in the hands of real ovraer of shares ,. 5964 
undis^buted profits tiumd u/s. 104^ distrihutimi of^ cannot again be tuod' 
in the hands of the shareholdiv ... 6968 ^ 
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DOCTRINE OF COBPORAT^ VEIL 

corporate veil of a subsidiary company was ignored .. 6899 

doctrine of lifting the corporate veil was held applied improperly .. 6899 

k 

DOUBLE TAXATION 
no—^possible .. 5936 


EARNED INCOME RELIEF 

—, held not available .. 6387, 6388 

EDUCATION 

—, what it connotes .. 5993 

EDUCATIONAL INSTITUTIONS 

exemption in respect of income of—, s. 10(22) .. 5983 

ENDOWMENTS 

distinction.-between a public Ahd a private endowments .. 6992 
—, how created .. 6992 

ENQUIRY BEFORE ASSESSMENT [S. 142] 

directions for getting accounts audited .. 6462 

ENTERTAINMENT EXPENDITURE, ALLOWANCE FOR 
illustrative cases .. 6182 

inclusive definition of 'entertainment expenditure' coined with retrospective 
effect from 1-4*1976 .. 6181 
maximum deductible amount .. 6181 

onus for invoking section 87 (2A) .. 6182 

ENUMERATIVE DEFINITION 

definition when exhaustive and when enumerative .. 6887 

ESTIMATE OF CURRENT INCOME BY ASSESSEE [S. 212] 

a person who has not hitherto been assessed, a new assessee, liability fo 
furnish— .. 6599 

new provision fixing statutory obligation on taxpayers to pay a higher 
amount of advance tax than that demanded, in certain cases .. 6699 . 

ESTOPPEL 

no—-against a statute .. 6932 
promissory—[see, separate heading] 

EXCLUSIVE ECONOMIC ZONE OP INDIA 

Act extended to the—and the Continental Shelf of India, notification .. 
6886 

EXECUTORS [S. 168] 

payment to beneficiaries .. 6636 

separate ass«sments for each year or part tiiereof possible, but not with 
reference to the respective shares of eash of the j^nefieiafies .. 6636 
urhen residuary estate ean be deemed to have been ascertained .. 6686 
section 160 vis-a-vis section 168, executor and trustee, the same peiaon ... 
8686 
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EZIMPTED INCOmS 

authority for marketiiiff of commoditiM .. 6986 
casual and non>r«eurrinir income [see, separate heading] 
compensation received bjr public sector employees on voluntary retirement, 
exemption in respect of s. lO(lOG) .. 6976 
educational institution, s. lb (22) .. 6983 

exclusion in respect a tax credit certificate .. 6986 
exemption to Rulers .. 6981 
exemption to be liberally construed .. 6969 
exemptions under other statutes .. 6987 
encashment of leave salary, s. 10 (10 A A) .. 6975 
gratuity payment, exemption for .. * 6974 
house rent allowance .. 5977 
income fron^ live-stock breeding, etc. .. 6986 
income of a local authority, s. 10(20) .. 6982 

income of hospitals, etc. .. 6984 
income of Housing Boards, etc., s. 10(20A) .. 6982 

income of professional associations .. 6986 
interest income of non-residents .. 6971 

no elastic interpretation possible .. 5969 
non-citizens of India, certain exemptions .. 6973 
onus .. 5969 

outstation allowance, etc., held not exempt u/s. 10(14) .. 6977 

partial integration of net agricultural income with non-agricultural income 
for ratg purpose, infra virea .. 6969 

remuneration received by an individual under any technical co-operatioi^ 
assistance programme, s. 10(8) .. 6974 

residents of Ladakh district .. 6985 

retrenchment compensation, s. lO(lOB) .. 6976 
scholarship granted to meet the cost of education, s. 10(16) .. 6980 

scientific research associations, s. 10(21) ,. 5982 

section 10(28) and section 11 are not mutually exclusive .. 6984..^ 
sports associations .. 6984 
tax free income in free tn^e zones .. 6988 
trade union .. 6986 

travel concession to employees, departmental circular .. 6972 

EXHAUSTIVE DEFINITION 

definition when exhaustive and when enumerative .. 6887 

EXPENDITURE BY WAY OP PAYMENT TO ASSOCIATIONS AND 

INSTITUTIONS FOR CARRYING OUT PROGRAMMES OF CONSERVA¬ 
TION OF NATURAL RESOURCES [S. 86CCB] 
legislative amendments to s. 86CCB .. 6116 

EXPENDITURE BY WAY OP PAYMENT TO ASSOCIATIONS AND 

INSTITUTIONS FOR CARRYING OUT RURAL DEVELOPMENT PRO¬ 
GRAMMES [S. S6CCA] 
legislntive amendment to s. 86CCA .. 6116 
provisiona considered .. 6116 

EXPENDITURE INCURRED BY A PARTNER ‘TO IgARN FIRM'S SHARE- 
INCOME 

illustrative cases, held alhmable .. 6168 
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EXPENDl'TtTRE INCURBED IN ORDER TO AVOID BUSINESS iX>lfPETl- 
TION 

illaitmtiTe eaaes .. ^69 

EXPENDITURE ON ACQUISITION OF PATENT RIGHTS OR COPYRIGHTS 
[S. 35A} 

—, when deductible .. 6109 

EXPENDITURE ON COLLABORATION AND KNOW-HOW, ETC. AGREE¬ 
MENTS 

illuBtratlTe no cases .. 6167 
illustrative 3 res cases .. 6149 

technical know-how, etc. where these are 'plant' .. 6149 

EXPENDITURE ON FOREIGN TOURS 

hotel expenses, held not deductible .. 6178 
illustratiTe cases .. 6171 

EXPENDITURE ON KNOW-HOW [S. 36AB] 

deduction in respect of expenditure on know-how .. 6110 

EXPENDITURE ON OPENING NE,W BRANCHES 
—held, deductible .. 6171 

EXPENDITURE ON SCIENTIFIC RESEARCH [S. 35] 
legislaUve amendments to s. 35 .. 6108 
—^must be ^related to business' .. 6108 

nature of expenditure allowable .. 6109 

‘related to business’, meaning of .. 6108 

EXPENDITURE ON SHIFTING OF BUSINESS PLACE 
illustrative cases .. 6171 

EXPENSES FOR MAINTENANCE OF BUSINESS REPUTATION AND 
GOODWILL 

allowability of— .. 6152 

EXPENSES FOR OR TOWARDS ACQUISITION OP BUSINESS OB 
BUSINESS ASSETS 
consultancy fees .,. . 6161 

expenses on gettii^ technicians foreign-trained for running an existing 
business wiHi improved technique .. 6161. 
illustrative no cases .. 6149 
illustrative yes cases ,. 6148 
payment for and towards goodwill .. 6148 

' payment oi perwntage of' profits for acquiring a risdit to carry on a business 
'6148 

EXPENSES FOR PROTECTION OR PRESERVATION OF BUSINESS 
ASSETS ...... , 

illustrative eases, holding of cepital nature . 6152 

Uluitrative cMee, iholdiiw of ..... ^^51 

EXPENSES IN RELATION TO LEASES ; ^ 
liMd of cepitil nature ., 61&X 
^d of revenue nature w . 61^ 
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EXPENSES IN RELATION TO LEASES—CotiM. 
mining land restoration charges .. 6153 

removal of overburden .. 6163 

EXPENSES ON BORROWINGS 

expenditure incurred in relation to issue of shares .. 6166 

illustrative cases, interest held allowable .. 6168 

illustrative cases, interest held not allowable .. 6168 

interest for delayed payments of statutory imposts .. 6166 

which expenses are deductible .. 6166 

EXPENSES ON CONSTRUCTION, ETC., OF APPROACH ROADS, ETC., TO 
THE FACTORY 

allowability or otherwise of— .. 6177 

EXPENSES ON REPAIRS, RENOVATING OR REMODELLING OF BUSI¬ 
NESS PREMISES 

illustrative cases, holding of capital nature ., 6171 

illustrative cases, holding of revenue nature .. 6170 

export markets DEVELOPMENT ALLOWANCE [S. 35B] 

claim made for the first time before the appellate authority .. 6111 

illustrative cases on weighted deduction u/s. 36B .. 6112 

onus on the assesses .. 6112 

question of law .. 6114 

rectification possible even if not claimed .. 6111 

rule 6AA further amended .. 6111 

special provisions for A. Y. 1978-79 and 1979-80, s. 36B(1A) .. 6111 

weighted deduction available even though 'no profit results from the export 
business .. 6111 

weighted deduction not dependent on non-eligibility to s. 80-0 relief .. 6111 

who is entitled to claim .. 6110 

withdrawal of— ,. 6110 

EXTENT OP THE ACT 

Act extended to the Exclusive. Economic Zone of India and the Continental 
Shelf of India, notification .. 6886 


FAILURE TO COMPLY WITH THE PROVISIONS OP SECTION 269SS 
[S. 276DD] 

legislative amendment to section 276DD .. 6726 

FAILURE TO COMPLY WITH THE PROVISIONS OF SECTION 269T 
[S. 276E] 

legislative amendment to section 276E .. 6726 

FAILURE TO COMPLY WITH THE PROVISIONS OP SECTIONS 269UC, 
26t‘UE AND 269UL [S. 276AB] 
legislative amendment to section 226AB .. 6723 

FAILURE TO COMPLY WITH THE PROVISIONS OP SUB-SECTIONS (1> 
AND (3) OP SECTION 178 [S. 276A] 
legislative amendment to section 276A .. 6723 


cap: it v-7—59 
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FAILURE TO DEDUCT AND PAY TAX [S. 276B] 
continuing oifenee .. 6724 
ingredients of offence under section 276B .. OT28 
legislative amendment to section 276B .. 6728 
who can he convicted under section 276B .. 6724 

FAILURE TO FURNISH RETURNS OP INCOME [S. 276CC1 
scope of the new section 276CC .. 6726 

FAILURE TO PRODUCE ACCOUNTS AND DOCUMENTS [S. 276D3 
wilfully fails, connotation of .. 6726 

FAIR MARKET VALUE 
—, meaning of .. 6276 

FAIR MARKET VALUE, DETERMINATION OF 

cross-check by other methods may be made and, ordinarily, the minimum 
so arrived at should be adopted .. 6683 
evidentiary value of valuer’s valuation .. 6681 
fair market value, a question of fact .. 6688 

fair market value, determination of, rdevant or irrelevant considerations .. 
6681 

four categories of properties .. 6688 
land and building method .. 6682 

most efficacious method to be followed 6682 
rental basis or yield basis .. 6682 

standard or fair rent to be the basis for adopting annual value mSfhod .. 
6683 

valuation, a question of fact .. 6684 

valuation of residential houses as per rule IBB of the Wealth-tax Rules 
6688 

what should be the proper multiplier for valuing house property .. 6684 

FALSE STATEMENT IN VERIFICATION, ETC. [S. 277] 

eases where assessee was acquitted of the charge under section 277 .. 6728 
cases where the person concerned was convicted .. 6729 
filing a revised return does not mitigate the offence of furnishing a false 
return .. 6727 

ingredients of offence under section 27? .. 6726 
Jurisdiction to. file a complaixit .. 6727 

other cases rating to prosecution for offences under 'sections 276C and 
277 .. 6729 

“person’ in section 277, connotation of .. 6727 
place of trial .. 67iffi 

who can be prosecuted for an offence under section 277 .. 6727 
FIRM 

—is distinct and separate entity from the persons who mmpose it . < 5918 
two firms with common partners, one or two entities .. 5919 

FIRM DISSOLVED OR BUSINESS DISCONTINUED [S. 189] 
assessment against a dissolved firm, section 189(1) .. 6570 

automatie dissolution .. 6569 

each partnOr entitled to notice of orders passed by the ITO .. 6570 
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FOREIGN CURRENCY 

diyidend received in— .. 6968 

income in—, conversion into Indian currency .. 6939 

FOREST LANDS 

—, whether agricultural lands .. 6896 

FORFEITURE OF EXEMPTION 

ban of s. 18(1) (6) is not attracted to a charitable trust created before 
1-4-1962 .. 6004 

ban on carrying on of any business, s. 13(1) (6b), omitted .. 6004 

charitable or religious trusts or institutions enuring to the benefit of the 
creator or founder or his relations, s. 13(1) (e) .. 6004, 6006 

interested persons enumerated, s. 13(3) .. 6009 

private religious trusts not enuring for the benefit of the public, s. 13(1) (a) 
.. 6004 

question of law .. 6009 

use and application for the benefit of interested persons, s. 13(2) .. 6008 

FORM OP APPEAL AND LIMITATION [S. 249] 
condonation of delay in filing an appeal . . 6642 

condonation of delay, liberal approach needed .6643 

FREE TRADE. ZONES 

tax free income of—, s. lOA .. 6988 


GARNISHEE PROCEEDINGS, ETC. [S. 226] 

any person from whom money is due, etc. .. 6618 

claiming money in court, section 226(4) .. 6619 

forwarding a certificate does not take away the jurisdiction of the ITO 
to recover tax arrears, section 226(1) .. 6618 

property in the hands of a receiver .. 6618 

rent payable may be the subject-matter of a garnishee notice .. 6618 
GIFT 

—cf undivided coparcenary interest .. 6908 

property received by way of—or bequest, whether assessable in the hands 
of the individual or the Hindu undivided family .. 6917 

GOODWILL 

capital gains arising on transfer of— .. 6278 
GRATUITY FUNDS 

CIT was directed to accord approval .. 6018 

GRATUITY, PROVISION FOR [S. 40A(7)] 

allowability for—for and frcnn assessment srear 1978-74 .. 6202 
ban of section 40A(7) operates even where no provision has been made 
6204 

section 40A(7) to an extent overriden by section 48B .. 6208 
GUEST HOUSE EXPENSES 

guest house maintenance, disallowance of expenditure on, s. 87(4) .. 6185 

guest house, what it n 6186 

the then rule 6C made prescriptions for guest house only .. 


6185 
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HEADS OF INCOME 

—are mutually exclusive .. 6010 

effect of classification into different heads of income .. 6011 

income falling under one specific head cannot be taxed under another .. 
6010 

question of law .. 6011 

residuary head, when can be resorted to .. 6010 

HEIRLOOM JEWELLERY 

—, held to be ‘personal effects' .. 6893 

HINDU SUCCESSION ACT, 1966 (THE) 

provisions of section 14(1) of—^interpreted and analysed .. 6909 

provisions of section 14(1) of—, not violative of Articles 14 and 16(1) 

5909 

section 6 of—, when comes into operation .. 6910 

son inheriting self*acquired or separate property of the father, nature of, 
effect of— .. 6916 

HINDU UNDIVIDED FAMILY 
a legal entity 5907 
adoption [see, separate heading] 

assessment after partition of a—[see, separate heading] 

community of interest aftd unity of possession essential .. 6907 

fusion of a bigger HUF in a smaller HUF .. 6908 

gift of undivided coparcenary interest .. 6908 

Hindu law applies to the Sikhs as well .. 6907 

Hindu Succession Act, 1966 [see, separate heading] 

income, held assessable in the hands of the individual .. 6913 

income, held assessable in the status of— .. ' 6914 

—is a creature of law .. 6907 ^ 

member of specified HUF, what it includes .. 6907 

no presumption of joint property .. 6918 

property received by way of gift or bequest, whether assessable in the hands 
of the individual or the— .. 6917 
question of fact .. 6916 

single male member, income whether of a— .. 6911-6912 

sole surviving coparcener, nature of property, whether individual or HUP 
.. 6917 

son inheriting self-acquired or separate property of the father, nature of, 
effect of Hindu Succession Act .. 6916 
stridhan, the nature, character and concomitants of .. 6911 
whether—or not .. 6912 

HOSPITALS 

income of—, etc., s. 10(22A) .. 5984 

HOUSE PROPERTY 

owner of—^is taxable in spite of diversion, exceptions .. 5948 

HOUSE PROPERTY INCOME 

income from house property [see, separate heading] 
previous year in respect of— .. 5923 

HOUSE RENT ALLOWANCE 

exemption in respect of .. 6977 
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income of--^ n. 10 (20A) .. 6982 
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IMMOVABLE PROPERTY 

[See, “Registration of documentif’] 

INCLUSIVE DEFINITIONS 

—, when resorted to ,, 6887 

INCOME 

all receipts are not assessable to tax .. 6936 

annuity [see, separate heading] 
compensation [see, separate heading] 
concept of— .. 6936 

concept of real Income [see, separate iteading] 
definition of ^income’ widened .. 6939 

determination of the nature of receipt at the initial stage .. 5940 

devaluation gains [see, separate heading] 

dissolution [see, separate heading] 

diversion of income [see, separate heading] 

illustrations, capital receipts .. 6946 

illustraions, revenue receipts .. 6947 

income in foreign currency, conversion into Indian currency .. 6939 
ITO alone empowered to determine character of a particular receipt .. 
6936 

interest [see, separate heading] 
mutuality [see, separate heading] 
nomenclature is not decisive .. 5941 

perquisite [see, separate heading] 
premium or salami [see, separate heading] 
primary onus .. 6951 

profit in a composite transaction, apportionment of .. 5940 

receipts of annuities are income .. 6938 

sale of know-how [see, separate heading] 
sale proceeds of trees [see, separate heading] 

subsequent events, whether affects the initial nature of receipt .. 6940 

—, to whom belongs .. 6936 

treatment as income by tlie assessee is not conclusive .. 6941 

INCOME DEEMED TO ACCRUE OR ARISE IN INDIA [S. 9] 
apportionment of income [see, separate heading] 
departmental circular .. 5968 

Double Taxation Avoidance Agreement to prevail over section 9 .. 6964 

illustrations, no business connection .. 5966 

income from undisclosed source also covered by section 9(1) (t) 5965 

know-how agreements ... 6964. 

legislative amendments to s. 9 .. 5964 

question of fact .. 5967 

relevant rule 10, interpreted .. 5966 

section 9(1) (vU), and not section 9(1) (t), held attracted .. 5967 

INCOME DEEMED TO BE RECEIVED [S. 7] 

rate of interest fixed u/r. 6(5) of Part A of Sch. IV .. 5963 
tax deducted at source out of dividend income, when deemed income received 
.. 6963 
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INCOME ESCAPING ASSESSMENT [S. 147] 

« second initiation duiinff the pendency of an earlier initiation, whether 
valid 6474 

departmental circular .. 6475 

diveraion of income does not amount to escapement from assessment .. 6476 
effect of reopening an assessment .. 6472 
even an assessment under section 148(1) can be reopened ,. 6474 
finality of assessments, reopening when possible .. 6472 
illustration, where there was no escapement of income from tax .. 6472 
issue of notice where income has escaped assessment [see, separate head|pg] 
no reassessment proceedings against a statutory agent possible after assesa* 
ment in the hands of the non-resident .. 6473 
order recording no assessment in respect of a return, whether amount to 
disposal of return by an assessment .. 6476 
pendency of a return in a different status is no bar to the initiation ,. 
6473 

pendency of a return showing income below taxable, whether reopening 
possible .. 6478 

pendency of section-268-proceedlngs does not bar reopening .. 6474 
power to reopen under section 147(a) [see, separate heading] 
power to reopen under section 147(5) [see, separate heading] 
provision for cases where assessment is in pursuance of an order on appeal, 
etc. [see, separate heading] 

right of the assesses in respect of reopened assessment, section 162(8) .. 

6600 

section 147 takes in both, assessment as well as reassessment .. 6478 
the two clauses of section 147, whether mutually exclusive .. 6494 
time limit for reassessment notice [see, separate heading] 
whether a question of fact or of law .. 6496 

INCOME FROM HOUSE PROPERTY [S. 22] 

annual value, how determined [see, separate heading] 

assessee owner of super-structure, land belonging to lessor .. 6026 

assessment in the hands of the teal owner was upheld .. 6026 

change of ownership, how effected .. 6027 

change of ownership, whence effective ,. 6028 

club quarters let out to members .. 6028 

deductions from income from house property [see, separate heading] 
deemed owner is also owner ., 6024 
effect of section &8A of the TP Act, 1882 .. 6027 
enlarging the meaning of ownership of house property ,. 6024 
'Income from house‘property’ in the hands of a person who is not the owner 
cannot be taxed as 'Income from other sources’ .. 6027 
land belonging to assessee, super-structure to another .. 6026 
letting out lodging house .. 6028 
limited estate .. 6026 
onus ., 6028 

other eases about ownership .. 6026 
other illustrative eases .. 6028 

previous year in respect of house property income .. 6028 

property occupied by owner for own businsM or profession .. 6022 

property owned by co-owners [see, separate heading] 

quMtion of fact .. 6028 

question of law ,. 6028 

rsiidentisl quarters for employees .. 6022 
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INCOME FROM HOUSE PROPERTT<~Contd 
splittinff-up ai • compoiit* nnt .. 6028 

tranifer of money to wife for eonitruction of honae property .. 6028 

INCOME FROM OTHER SOURCES [S. 66] 

deductions from other source income [see, separate heading] 

dividend income, when can be treated as business income .. 6277 

dividends from foreign companies ,. 6277 

hire of machinery, plant, etc., and of building .. 6277 

illustrative eases of other source income .. 6276 

income from rent for building and amenities .. 6277 

legislative amendment to s. 66 .. 6276 

profits chargeable to tax, s. 69 6280 

INCOME FROM UNDISCLOSED SOURCE 
—also covered by section 9(1) (i) .. 6966 

INCOME FROM UNDISCLOSED SOURCES 
[See, ‘*Ca$h ersdite"] 

INCOME NOT INCLUDED IN TOTAL INCOME [S. 10] 

[See, **E»tmpt9d ineomu'*'] 

INCOME OF INDIVIDUAL TO INCLUDE INCOME OF SPOUSE, MINOR 
CHILD, ETC, [S. 64] 
adequate cqnsideration or not ,. 6290 

advance tax paid by the spouse, or minor child is not adjustable aipiinst 
individual’s demand ., 6286 

assessment in the hands of the transferee does not act as a bar .. 6286 
capital gains included within the sweep of s. 64 6288 . 

esses of eross-transfers included .. 6292 

clubbing not possible unless there exist cpecifle provisions Oierefor .. 6288 
clubbing possible even though the individual has no othsr Income or taxable 
income .6286 

consideration inadequate, extent of section 64(1) inclusion, proportionate 
only .. 6290 
husband and wife .. 6287 
illustrative eases .. 6290, 6291 

induded income to be assessed under which head .. 6285 
income of a minor child from the attanissipn of the beneftts of partnership, 
s. 64(l)(iii) .. 6288 

income from the income is outside the sweep .. 0284 
income from transferred assets, ss. 64(1) (iv), (v) and (vi) .. 6289 
income of the spouse from the membership of the same firm .. 6286 
individual’i brought forward business loss can be set off against tan*A 
share of profits of spouse or minor children. .. 6284 
legislative supersession .. 6288 
minor ceasing to be partner, tagging possible ., 6889 
more than one minor child ., 6288 
provisions of s. 64 axe intra vfres .. 6288 

proximate eonneethm between income and transferred assets, how for neesa- 
sary ., 6889 

Release deed held not a |d2t deed, no tagging possible .. 6285 
salary, commission, fees, etc., from ImUvldual’s eoncem, s. 64(1) (If) 

6887 
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INCOME OP INDIVIDUAL TO INCLUDE INCOME. -~Contd. 

section 64(1) concerns the income from the transferred assets and not the 
date of transfer .. 6283 

section 64 does not override section 5 .. 6283 
share of losses, whether to be integrated under e. 64: 
law upto assessment year 1979*80 .. 6284 

law for and from assessment year 1980-81 .. 6284 

tagged income eligible for straight or other deductions .. 6285 

transfer to minor by HUP .. 6291 

the effect of section 64(1) vis-a-vis properties comprised in an impartible 
estate .. 6291 

where the individual is a partner in his representative capacity as harta .. 
6286 

INCOME RECEIVED OR DEEMED TO BE RECEIVED IN INDIA 
constructive receipt [see, separate heading] 
place of receipt [see, separate heading] 

INCOME WHICH ACCRUES OR ARISES, ETC. 

accrual flowing from an agreement, the whole agreement to be read for 
correct ascertainment .. 6964 

accrual of income, effect of book entries .. 5961 

‘accrues’, ‘arises’ or ‘is received’, distinction .. 6954 

compensation for land acquisition, time of accrual of income .. 5955 

departmental circulars .. 5957, 5958, 5959 

income accrued, subsequently given up, still liable to tax .. 5961 

interest, time of acomel [see, separate heading] 

miscellaneous cases about accrual of income .. 5960 

no reopening of accounts favoured .. 5954 

no right to postpone accrual .. 5954 

partner’s share income, time of accrual .. 5954-5955 

place of accrual [see, separate heading] 

question of fact .. 5960 

question of law .. 5960 

salai'y and wages, time of accrual .. 5969 

time of accrual of income from sale of movables and immovables .. 5955 

INCOME-TAX (APPELLATE TRIBUNAL) RULES, 1963 
r. 2 [Definitions] amended, w.e.f. 1-8-1987 .. 6771 

r. 3 (Sittings of Bench] substituted, w.e.f. 1-8-1987 .. 6771 

r. 4 [Powers of Bench] substituted, w.e.f. 1-8-1987 .. 6771 

r. 9, Explanation [coining definition of ‘certified copy'] Inserted, w.e.f. 1-8-1987 

.. 6772 

r. 24 [Hearing of appeal ex pane for default by the Appellant] substituted, w.e.f. 
1-8-1987 .. 6772 

r. 25 [Hearing of appeal ex pane for default by the respondent] substituted, 
w.e.f. 1-8-1987 .. 6772 

r. 34 [Order to be signed and dated] amended, w.e.f. 1-8-1987 .. 6772 
r. 40 [Same Bench to hear the application for reference] stubstituted, w.c.f. 
1-8-1987 .. 6772 

r. 47 [Siame Bench to deal with requisition from High Court under section 
256(2)] substituted, w.e.f. 1-8-1987 .. 6773 
r. 48 [Copy of the judgment of the High Court to be sent to the Bench] ,subs¬ 
tituted, w.e.f. 1-8-1987 .. 6773 
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INCOME-TAX OFFICER 

—alone empowered to determine character of a particular receipt .. 6936 

INCOME-TAX PROCEEDINGS 

civil court decisions, effect on— .. 5932 ^ 

INCOME-TAX RULES, 1962 

cases relating to r. 7 .. 5892 

list of subsequent amendments to— .. 6745 

r. 5 [Depreciation] substituted, w.e.f. 2-4-1987 .. 6746 

r. 5AA [Prescribed particulars for depreciation and investment allowance] omit¬ 
ted, w.e.f. 2-4-1987 .. 6747 

r. 18BBA [Form of reports for claiming deductions under section 80HHB or 
under section 80HHC] substituted, w.e.f. 1-4-1987 .. 6748 

r. 21AA [Furnishing of particulars for claiming relief under section 89(1)] 
inserted, w.e.f. 29-10-1987 .. 6748 

r. 26A [Furnishing of particulars of income under the head “Salaries” received 
from other employer(s) for deduction of tax at source] inserted, w.e.f. 
29-10-1987 . . 6748 

r. 26B [Furnishing of particulars of income under heads of income other than 
“Salaies” for deduction of tax at source] inserted, w.e.f. 29-10-1987 .. 6748 
r. 48L [Statement to be furnished under section 269UC(3)] amended, w.e.f. 
8-10-1987 .. 6749 

r. 50 [Accountancy examinations recognised] amended, w.e.f. 12-12-1986 
.. 6749 

r. 101 [Investment of approved gratuity fund moneys] amended, w.e.f. 
1-4-1987 .. 6749 

r. 114A [Application for allotment of a tax deduction account number] inserted, 
w.e.f. 12-8-1987 .. 6749 

Appendix I [Table of rate& at which depreciation is admissible] substituted, 
w.e.f. 2-4-1987 .. 6750 

Forms No. 1, 2, 3 & 3A [Returns of income] substituted, w.e.f. 1-4-1987 .. 6754 
Form No. lOCCA [Audit report under action 80HHB] amended, w.e.f. 1-4-1987 
.. 6755 

Form No. lOCCB [Report under section 80HHC(4)] inserted, w.e.f. 1-4-1987 
.. 6755 

Form No. lOE [Form for furnishing particulars of income under section 192(2A) 
^or the year ending 31st March, 19...., for claiming relief under section 
89(1) by a Government servant or an employee in a public sector under¬ 
taking] inserted, w.e.f. 29-10-1987 .. 6756 

Form No. 12B [Form for furnishing details of income under section 192(2) for 

the year ending 31st March, 19.] inserted, w.e.f. 29-10-1987 .. 6764 

Form No. 12C [Form for sending particulars of income undpr section 192(2B) 

for the year ending 31st March, 19.] inserted, w.e.f. 29-10-1987 

.. 6768 

Form No. 35 [Appeal to the Appellate Assistant Commissioner of Income-tax 
and Commissioner of Income-tax (Appeals)] amended, w.e.f. 1-10-1986 
.. 6768 

Form No. 36 [Form of appeal to the Appellate Tribunal] amended, w.e.f. 
1-10-1986 .. 6769 

Form No. 49B [Form of application for allotment of tax deduction account 
munber un^r section 203A] inserted, w.e.f. 12-8-1987 .. 6769 

INCOME-TAX SETTLEMENT (PROCEDURE) RULES, 1987 (THE) 
adjournment of hearing of aj^Iication, r. IS .. 6634 
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INCOME-TAX SETTLEMENT (PROCEDURE) RULES, 1987 (THE)--Cont<L 
Commiisioner'B further report, r. 8 .. 6633 
Commissioner’s report, etc., under section 24SD(1), r. 6 .. 6633 
date and place for hearing of application to be notified, r. 9 6633 

definitions, r. 2 6632 

filing of affidavit, r. 7 .. 6633 
filing of authorisation, r. 12 6633 

language of the Commission, r. 3 ... 6632 
power of Bench, r. 11 6633 

procedure for filing settlement application, r. S 6633 
proceedings not open to the public, r. 14 6633 

short title and commencement, r. 1 6632 

signing of notices, etc., r. 4 6632 

sitting of Bench, r. 10 .. 6633 

special provisions in respect of settlement applications made before 1-1(L1984, 
r. 16 .. 6634 

verification of additional facts, r. 13 .. 6633 

INCORPORATION 

doctrine of—by reference .. 6742 
legislation by— .. 6742 

INDIAN CURRENCY 

income in foreign currency, conversion into— .. 5939 

INDUSTRIAL COMPANY 

construction company, whether an— .. 6801 
whether—or not .. 5899 

INFORMATION TO BE GIVEN BY CERTAIN PERSONS 
section 285, now omitted .. 6739 
section 286, now omitted .. 6739 . 

INSTRUCTIONS TO SUBORDINATE AUTHORITIES [S. 1191 
1922 Act circular .. 6416 

administrative instructions not to override the statutory provisions 6415 * 

benevolent circulars are binding on the authorities .. 6414 

circulars bind the authorltieB and not the Tribunal or the High Court .. 6414 

circulars contradicting {udicially decided matten are not binding .. 6415 

letter of the Ministry of Finance, force of .. 6415 

orders, instructions and directions, what they contemplate? .. 6415 

orders issued u/s. 119(2) .. , 6416 

power when coupled with a du^ .. 64^4 

withdrawal of circulars, effect of .. 6414 

writ .. 6416 

INSURANCE BUSINESS 

cases dealing with mode of computation of profits and gains of— .. 6224 

INTANGIBLE ADDITION 

—to be treated u real inctune .. 
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INTEREST 

illustrations, interest, held revenue receipt .. 5947 

—, nature of .. 5942 

tax, —and penalty, different concepts .. 5926 

INTEREST ON BORROWED CAPITAL [S. 36(1) (if/)] 

allowance possible on fulfilment of requisite conditions .. 612p 
for the purpose of business, implication of .. 6121 
illustrative no cases .. 6124 
illustrative yes cases 6123 
interest on borrowings for purchasing shares 6122 
no difference in utilisation of borrowings for the acquisition of a capital asset 
or a revenue asset .. 6121 

partner’s borrowing for investment in the firm, allowability of intermt oa 
.. 6122 

payments as well as receipts of interest by a partner, only the net amount to be 
considered .. 6122 
question of fact .. 6124 

user for non^business purposes, extent of disallowance .. 6121 

INTEREST ON SECURITIES 

deductions from— [see, separate heading] 

—, even though these are held as stoc]c*in>trade, falls to be taxed u/s. 18: 
.. 6021 

INTEREST PAYABLE BY ASSESSEE [SS. 215 to 217] 
appeal against orders charging interest .. 6603 
'assessed tax', implication of .. 6601 

charging of interest under section 216 is not automatic but dfscretionary .. 6604 
departmental circular .. 6602 

even belated payments, if made during the financial year, mutt be given credit 
for the purpose of charging interest under section 215 6600 

even belated payments, if made during the financial year, mutt be given credit 
for the purpose of charging interest under section 217 .. 6604 
finding about underestimated advanced tax is needed .. 6603 
—in case of under-estimate, section 216 ., 6603 
interest under section 217 was held chargeable .. 6605 
interest, whether chargeable, section 217 .. 6604 
omission to pass order, whether raises inference of waiver .. 6603 
opportunity needed .. 6601 
rectification in regard to interest u/s. 217 .. 6605 
relevant or irrelevant considerations .. 6604 
requisite conditions for attracting section 215 .. 6600 
section 216, when attracted .. 6603 
waiver or reduction by ITO .. 6601 
'waiver' or 'reduction', meaning of .. 6602 
—when BO estimate made, section 817 .. 6604 

INTEREST PAYABLE BY GOVERNMENT [S. 214] 

even belated parents, if during the financial year, are eligible for interest 
under section 214 .. 6600 

payment of advance tax by cheque to the department, presentation data, dreular 
.. 6600 

proper remedy .. 6600 

'regular assessment' in prB*i984 section 214(1), implisatlon of .. 6599 
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INTEREST, TIME OF ACCRUAL 

iiccrual of interest, illustrations .. 5958 

in case of interest u/s. 28 of the Land. Acquisition Act .. 5956 

in case of interest u/.s. 34 of the Lund Acquisition Act .. 5955 

in case of other interest .. 5956 

interest or sticky advances .. 5956 

INTERPRETATION OF STATUTES 
absurdity to be avoided .. 5930 

ambiguity, in interpreting a taxing statute, must be resolved in favour of the 
asscssee .. 5930 

context and collocation also to influence the interpretation of a delined word 
.. 5886 

definition when exhaustive and when enumerative .. 5887 

definition in other statute, how far relevant .. 5988 

dictionary meaning, value of .. 5888 

effect of the presence of a definition .. 5886 

inclusive definitions, w'hen resorted to .. 5887 

‘namely' and ‘including', implication of .. 5887 

natural meaning of an expression may be extended by coining a definition 
.. 5886 

—of taxing statute .. 5928 

principle of strict— .. 5929 

‘that is to say’ in a definition clause .. 5887 

undefined common words of everyday use carry their popular meaning .. 5887 

where the provision is clear, no question of ambiguity .. 5930 

words of well-recognised legal import, relevancy of .. 5888 

words to be given sensible meaning .. 5888 

% 

INTIMATION OF LOSS [S. 157] 
legislative amendment ■. 6521 

INVESTMENT ALLOWANCE [S. 32A] 

allowance in respect of which assets .. 6085 
amalgamation and succession .. 6086 

conditions for allowance .. 6086 

departmental circular .. 6087 
discontinuance of— .. 6087 
legislative amendments to s. 32A .. 6083 

not allowable in respect of which assets .. 6086 

relevant rule 5AA omitted ,. 6086 

INVESTMENT DEPOSIT ACCOUNT IS. 32AB] 

modification of provisions relating to-^ .. 6097 
relevant rule and form .. 6089 

substitution of the provisions relating to investment allowance by an investment 
deposit account scheme .. 6089 

ISSUE OF NOTICE WHERE INCOME HAS ESCAPED ASSESSMENT [S. 148] 
a mis-statement in the notice is not fatal .. 6497 
a notice in incorrect name is not valid .. 6498 
a notice may not state the reasons .. 6497 
a second notice during pendency of reassesunent proceedings .. 


6499 
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ISSUE OF NOTICE WHERE INCOME HAS ESCAPED. —Covtd. 

ineffective notice .. €498 

‘issued' in section 149 does not mean ‘served’ .. 6496 

more than one initiation .. 6499 

»no reas'iessment proceedings against a HUF statutorily ceased to exist .. 6498 

notice to be addressed to whom, HUF and individual .. 6498 

reasons leading to the issue of notice, disclosure of .. 6497 

reassessment notice can be sustained on the basis of only one valid ground 

.. 6497 

recording of reasons for issuing a 148-Potice, change in law .. 6497 

return filed within s. 139f4)(6) period in pursuance of an invalid s. 148-notice, 

assessment may be valid . . 6498 

service of a valid notice is a condition precedent to the validity of the reassess¬ 
ment .. 6496 

time limit for reassessment notice [see, separate heading] 

waiver, meaning of .. 6499 

waiver of a l48-notice is not possible .. 6499 


JEWELLERY 

amendment of section 2fI4-)f/i'), whence effective .. 5894 

—, what it embraces .. 5894 

JUDICIAL PROCEEDINGS, PROCEEDINGS BEFORE INCOME-TAX AUTHO¬ 
RITIES [S. 136] 

Income-tax Officer is not a ‘court’ within the meaning of section 195(1) (f») of 
the Cr. P.C. .. 6439 

legislative amendment of s. 136 6438 

modification of the provision relating to proceedings before income-tax autho¬ 
rities .. 6438 

JURISDICTION OF INCOME-TAX OFFICER [S. 124] 
absolute powers in matters of assessment .. 6421 

authority to tax, scope of .. 6421 

lack of jurisdiction u/s. 124 vis-a-vis revision u/s. 263 .. 6420 

lack of jurisdiction, where exists .. 6420 

objection to lack of inherent jurisdiction can be taken in execution proceedings 
.. 6421 

power to decide question of title .. 6422 


KNOW-HOW 

expenditure on *—’ [see, separate heading] 
sale of—[see, separate heading] 


LAID OUT OR EXPENDED 

accrual of liability, illustrative cases .. 6142 

allowability depending on the construction of an agreement, etc. .. 6144 
allowability of a liability of a past year .. 6142 

commercial expediency, illustrative cases .. 6143 

disputed liability, allowability of .. 6141 
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LAID OUT OB EXFENDED—Contd. 

—, during the year .. 6140 

entries in books, whether essential for alUowabiUty .. 6142 
estimated liability, allowabili^ of 6141 
expenditure for contingent liability not allowable .. 6142 
go-behind a written agreement .. 6144 

liability flowing from the arbitrator’s award, accrual of 6141 

liability in prataenti and liability da futuro, distinction between ,. 6142 

mercantile system of account, effect of 6141 

mere relationship no bar .. 6144 

no double deduction .. 6142 

provision and reserve, treatment of .. 6141 

statutory liability and contractual liability, accrual of .. 6141 

LAW APPUCABLB TO INCOME-TAX ASSESSMENTS 
—, substantive law .. 5933 

LAW OF UMITATION 

—^has retrospective effect .. 5934 

LEASE 

income from lease, whether agricultural income .. 5889 

LEASEHOLD RIGHT 

compensation for surrendering—, held capital receipt 5943 
—^is a capital asset .. 5893 

premium or pagri for transferring the—, held capital receipt .. 5943 

LEGAL FICTION 

—^not to be extended beyond its legitimate field .. 5904 

LEGAL MAXIMS 

loquitur Ut vulgus .. 5887 

ut res magh valeat quam pereat .. 5888 

LEGAL REPRESENTATIVES [S. 159] 

a 148-n9tice in the name of a person known to be dead, reassessment pro¬ 
ceedings against legal representative not valid .. 6524 

all the legal representatives must be proceeded with, general rule .. 6524 
continuity of the proceedings .. 6524 
penalty imder section 271(1) (a) 6524 

personal liability of the legal representative, section 159(4) 6524 

reassessment of deceased’s escaped income .. 6524 

scope and object of section 159(1) .. 6523 

LEGISLATIVE AMENDMENTS 
—to 8. 2(15) .. 5993, 6000 
—to s. 6 5962 

—^to s. 9 5964 

—to 8. 10(3) .. 5971 

—to a. I0(4A) .. 5971 

—to a. 10(10) .. 5974 

—to a. lO(lOB) .. 5975 

—to a. 10(13A) .. 5977 
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LEGISLATIVE AMENDMENTS—Con/rf. 


— to 8. 

10(15) 

.. 5977, 5978 

-to 8. 10(17) 

.. 5980 

—to 8. 10(21) 

.. 5982 

— ^to 8. 

10(26A) 

.. 5985 

— to 8. 

10(30) 

.. 5987 

—^tO 8. 

lOA .. 

5988, 5989 

—^tO 8. 

11 .. 

5996 

'■‘■'to 8. 

13 .. 

6004 

—^tO 8. 

16 .. 

6011 

—^tO 8. 

17 .. 

6012 

— ^tO 8. 

23 .. 

6028 

— ^tO 8. 

24 .. 

6033 

— ^tO 8. 

27 .. 

6024 

— to 8 . 

32 .. 

6062 

— ^tO 8. 

32A .. 

6083 

— ^to S. 

32AB . 

. 6096 

—to 8 . 

33B .. 

6105 

— ^tO 8. 

34 .. 

6105 

- ^tO 8. 

35 .. 

6108 

- ^tO 8. 

35B .. 

6110 

- ^tO 8. 

35C .. 

6115 

- ^tO 8. 

35CC . 

. 6115 

— ^tO 8. 

35CCA 

.. 6116 

— ^tO 8. 

35CCB 

.. 6116 


—to 8. 36(l)(i«i) ...6120 

—to s. 36(l)(v«) & s. 36(2) .. 6129 

—^to 8. 36(1 Xviia) .. 6134 

—to 8. 36(l)(viiO .. 6135 

—to 8. 36(1 )(vhm) .. 6136 

■■^o 8. 37 .. 6136 

■•—to 8. 38 •. 6186. 

—to 8. 40(6) .. 6187 

—^to 8. 40(c) .. 6190 

—to 8. 40A .. 6194, 6199, 6202, 6204, 6205 

—to 8. 41 .. 6206, 6210, 6214 

—to 8. 43(1) .. 6214, 6215, 6216 

—to 8. 43(6) .. 6221 

—to 8. 43B .. 6223 

—to 8. 44C .. 6230 

—to 8. 44D .. 6231 

—to 8. 45 .. 6231 

—to 8. 47 .. 6248 

•—to 8. 48 . • 6250 

—to 8. 49 6257 

—to 8. 50 .. 6258 

-to 8. 53 .. 6261 

—to 8. 54^ .. 6262 

—to 8. 54B .. 6268 

—lo 8. 54D .. 6268 

—to 8. 54E .. 6268 

—to 8. 54F •. 6272 

■ ■ ■■' t o 8. 55 • • 6273 

“^o 8. 56 • • 6276 

•—to 8. 57 6277 
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LEGISLATIVE AMENDMENTS—Conrrf. 


—to s. 

58 ,, 

6280 

—to s. 

59 .. 

6280 

—^to 8. 

64 .. 

6282 

—to s. 

70 .. 

6308 

—^0 $> 

71 .. 

6308 

—to s. 

72 .. 

6310 

—^to s. 

74 .. 

6316 

—^to s. 

74A .. 

6317 

—to s. 

75 .. 

6318 

—4o s. 

77 .. 

6319 

—^to s. 

80 .. 

6321 

—to s. 

80A .. 

6322 

—^to s. 

80C .. 

6325 

—^to s. 

80CC 

. 6332 

—^to s. 

80E .. 

6335 

—to s. 

80G .. 

6336 

—to s. 

80GG 

. 6339 

—to s. 

80GGA 

.. 6339 

— to s. 

80HH 

. 6340 

—to s. 

80HHA 

.. 6343 

—^to s. 

80HHB 

.. 6343 

—to s. 

80HHC 

.. 6343, 6388 

—^to s. 

80-1 .. 

6350 

—^to s. 

801 .. 

6366 

—^to s. 

SOM .. 

6369 

—^to 8. 

SON .. 

6371 

—^to .8. 

80-0 .. 

6371 

—^to 8. 

SOP .. 

6374 

—to 8. 

80QQA 

.. 6377 

—^to 8. 

80R .. 

6377 

—^to 8. 

80RRA 

.. 6377 

—^to s. 

SOT .. 

6383 

—to s. 

SOU .. 

6385 

-to 8. 

80WA 

.. 6387 

—to 8. 

115 .. 

6406 

—^to 8. 

1I5A . 

. 6407 , 

—•■to s* 

115E . 

. 6410 

—^to 8. 

130 .. 

6424 

—^to 8. 

132 .. 

6425 

—^to 8. 

132B . 

. 6437 

—^tO 8. 

136 .. 

6438 

^O 8. 

139 .. 

6441 

—^to 8. 

141A . 

. 6452 

—to 8. 

143 

6453 

—to 8. 

I44B . 

. 6462 

—^to 8. 

146 .. 

6470 

—^tO 8. 

153 .. 

6500 

—^tO 8. 

154 .. 

6504 

— to 8. 

155 .. 

6516 

—to 8. 

‘157 .. 

6521 

— to 8, 

161 .. 

6524 

—to 8. 

164 .. 

6525 

—to 8. 

187 .. 

6567 

—to 8. 

192 .. 

6570 


i 
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legislative amendments—C oufi/. 


—to 8. 193 .. 

6572 

—^to s. 194 .4 

6577 

—to 8. 194A 4 4 

6578 

—^to s. 194B .. 

6579 

—to 8. 194BB 

4 6580 

—to 8. 194D 4 4 

6583 

—to 8. 195 .. 

6584 

■ ~ to s. 197 .. 

6585 

—to 8. 199 4. 

6586 

to s. 202 .. 

6588 

■■—to 8. 203 . . 

6588 

—^to s. 204 

6589 

—to 8. 206 

6598 

—^to s. 208 

6598 

~ —to 8. 220 1 4 

6605 

—to 8. 221 .4 

6608 

—to 8. 236A .. 

6621 

—to 8. 245A 

6625 

—^to s, 245B 4. 

6625 

—to s. 245C 4. 

6678 

—^to 8. 245D 4 4 

6629 

—to 8. 245E 

6631 

—to 8. 245F 4 

6631 

—^to 8. 245H 4 4 

6635 

■ to 8. 245K ■ 4 

6635 

—to 8. 246 

6636 

—^to 8. 270 

6696 

—to 8. 271 .4 

6697 

—^to 8. 271A 

6715 

—to s. 271B 4 4 

6715 

—to 8. 272A 4 4 

6715 

—~to 8. 272AA 

4 4 6715 

—to 8. 272B 4 4 

6716 

—to 8. 273 .4 

6716 

—^to 8. 273A 

6718 

—"•to 8. 276A 4. 

, 6723 

—to 8. 276AB 

4. 6723 

—^to 8. 276B 

6723 

—to 8. 276DD 

4 4 6726 

—to 8. 276E 4 4 

6726 


—to Sch. IV. Part B .. 6744 
—to Sch. XI .. 6745 

LEGISLATIVE INSERTION(S) 

—of 8. 10(4B) .. 5971 

—of 8. 10(5A) .. 5973 

—of 8 . 10(6A) .. 5973 

—of 8. lO(lOAA) .. 5975 

—of 8. KKIOC) .. 5976 

—of 8 . 25A • . 6037 
—of 8. 32AB .. 6(MB9 
—of 8. 32AB .. 6103 

—of 8. 35AB !. 6110 

—Of *. S6(t>(») .. «U7 

CiF; ST V-7— 
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LEGISLATIVE INSERTION (S)—Coii/rf. 

— of s. 36(l)(v<i) .. 6128 

—of s. 43B .. 6223 

—of s. 44AB .. 622S 
—of s. 44BB .. 622^ 

—of s. 44BBA .. 6230 

—of s. 47A .. 6250 

—of s. ’540 .. 6272 

—of s. 80CCA .. 6334 
—of s. SOD .. 6335 

—of s. 115BB .. 6409 

—of s. 115J .. 6410 

—of s. I33B .. 6437 
—of s. 158A .. 6522 

—of s. I80A .. 6542 

—of s. 195A .. 6585 

—of s. 203A .. 6588 

—of ss. 245BA, 24SB6, 245BC and 245BD 6626 

—of 8. 245HA .. 6635 

—of s. 272BB .. 6716 

—of s. 273B . . 6720 

—of s. 278AA .. 6730 


—s* 27&E 

. 6732 

3ISLAT1VE OMISSION(S) 

—of s. 52 

6259 

—of s< SOD 

6335 

—of s. 80F .. 

6335 

—of s. 80JJ .. 

6364 

—of s. 80JJA 

.. 6365 

—of s> 80K • • 

6365 

—of 8. 80MM 

.. 6371 

—of s. 80N .. 

6371 

—of s> 80“S 

6383 

—of s. SOT 

6383 

—of s. SOTT 

. 6384 

—of s. 80V .. 

6386 . 

—of s. SOW . 

. 6386 

—of s. 80VVA 

.. 6387 

—of s. 104 .. 

6398 

—of s. 105 

6403 

—of s. 106 

6403 

—of s. 107 

6403 

—of s. 107A 

. 6403 

—of 8> 108 

6403 

—of s. 109 .. 

6403 

—of s. 115 .. 

6406 

—of 8. 245M . 

. 6636 

—of s. 285 

\6739 

—K)f s. 286 ' 

6739 


LIABILITY OF REPRESENTATIVE A^SESSEE (S. 161] 
a tniat cAn cany on business .. 6526 
assessment u/s. 161 jilstilied or not, illustratkms .. 6527 
buiiness of 8nn cairM mi by receivm, basis assessment, iUostratioos 


« n 


6527 
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LIABILITY OF BEPBESENTATIVE ASSESSEE~<7(meti. 
legislative afflendfflents (of s. 1(1) .. 6524 

nature and extent of the liability of a representative asaessee .. 6526 
option to proceed against either the representative assessee or the person re¬ 
presented by him .. 6526 
representative assessee [see, separate heading] 
status of the beneficiary to be adopted .. 6526 

two trusts constituted even by a single document, single assessment not possible 
.. 6527 

LIABILITY TO PAY TAX 

—does not depend upon the assessment .. 5932 

LITIGATION EXPENSES 

civil litigation, illustrative cases .. 6173 

company matters, illustrative cases .. 6174 

criminal litigation, illustrative cases .. 6175 

taxation matters .. 6173 

LOAN 

—, connotation of .. 5904 

LOCAL AUTHORITY 

income of a—, s. 16(20) .. 5982 

LOOSE DIAMONDS 

—, held not ‘personal effects’ .. 5894 

LOQUITUR UT VULOUS 
—, meaning of J887 

LOSSES FROM CERTAIN SPECIFIED SOURCES FALLING UNDER THE HEAD 
“INCOME FROM OTHER SOURCES” [S. 74A] 
legislative amendments 6317 
modification of the provisions relating to— .. 6317 

LOSSES IN SPECULATION BUSINESS [S. 73] 
burden of proof .. 6315 
question of fact .. 6316 

speculation transaction .. 6315 

LOSSES OF REGISTERED HRMS [S. 75] ' 
le^dative amendments 6318 

speculation loss of registered firms, change in law 6318 

LOSSES OF UNREGISTERED FIRMS OR THEIR PARTNERS [S. 77] 
legislative amendments 6319 

share of loss in unregistered firms, partner not entitled to set (^, etc. .. 6319 

LOSSES UNDER THE HEAD CAPITAL GAINS [S. 74] 
carry forward of long-term capital loss .. 6316 

loss under the bead ‘Caiatal gains’ relating to assessment year 1961*62 at earlkr 
years .. 6317 

short-term otintal loss .. 6316 

subsequent amendments .. 6316 

when loss Is small, Rs. 5,000 or less, proviso .. 6316 
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LOTTERY INCOME 

—arising outside India on or after 1-4'1972 to a resident ificladitte in totut 
income u/s. 5(l)(c) .. 5953 


MACmNERY PROVISIONS 

charging provisions and—^ inter-relaticm .. 5932 

MAINTENANCE OF ACCOUNTS BY CERTAIN PERSONS CARRYING ON 
PROFESSION OR BUSINESS (S. 44AA1 
relevant rule 6F .. 6225 

MANUFACTURE 

activity of processing .. 6040 

illustrative cases .holding a different article had come into existence .. 6038 
illustrative cases holding no manufacture .. 6039 

MARGINAL NOTE 

interpretation of a— .. 6716 

MEMBERSHIP FEES 

—held revenue receipt .. 5948 

% 

MESNE PROFITS 

—auurded by court for wrongful possession, held revenue receipt .. 59^ 

METHOD OF .ACCOUNTING IS. 145] 
a clear finding necessary .. 6466 
bona fide change of method permissible .. 6465 
change of method, whether proper 6465 
choice with the assessee .. 6464 
deviation of regular method held not possible .. 6465 
elements of section 145. provisions .. 6466 
estimates, after reiection of book flgum . 6467 
estimates based on comparable cases 6467 
estimating contractor’s profit at a flat rate 6467 
hybrid sy^m of accounting .. 6464 

inflation of stocks in statement given to bank ,. 6467 

no obligation to make maximum,profits .. 6466 
ncm*maintenance of a stock register .. 6467 
other cases about rejection of accounts, O. P. rate, etc. .. 641^ 
purchase of goods above tlK market price .. 64f6 
fliese are questions cff fact .. 6469 
these are questions ^ law .. 6470 

two method of accounting, the cash system and the mercantile system ,,. 6464 
valuation '6t stock in case of a dissolv^ firm .. 6465 
valuation ci stock of a ccmtrolled c(»nmodity . .. 6466 ^ 

MINE^OIt 

—, delined .. 5886 

MODE OP ACCm*TANCE, PAYMENT OR R^AYMI^ 

departmental ci^Iar,. a. ^9T 66^', ■. ■' ' ■ 

notified instituticms n/si^ .. isi^ 
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MODE OF COMPUTATION OF CAPITAL GAINS AND DEDUCTIONS [S. 48] 
capital gains accruing in foreign currency to be converted into rupee 

.. «55 

capital gains on transfer of original as well as bonus shares sold together 
.. 6256 

capital gains on transfer of original shares .. 62S5 

capital gains on transfer of right shares i. 6255 

departmental circular explaining the im>visbns of s. 48 .. ^51 

expenses incurred wholly and exclusively in connection with the transfer .. 6253 

full value of the consideration received or accruing .. 6252 ' 

illustrative cases about ascertainment of cost of acquisition .. 6254 

f 

MODES OF RECOVERY 

deduction of tax at source only one mode of recovery, $. 202 .. 6588 
legislative amendments to s. 202 .. 6588 
recovery proceedings [see, separate heading] 

MORAL SANCTION 

—^behind taxation laws .. 5926 

MUTUALITY 

cases relating to— .. 5940 


NAMELY 

‘—' and ‘including’, implication of .. 5887 

NATIONAL DEPOSIT SCHEME 
interest on—taxability .. 5959 

NATURAL JUSTICE 

[See, “Assessmenf} 

# 

NATURAL MEANING 

—of an expression may be extended by coining a definition 5886 

NOMENCLATURE 

—is not decisive -. 5941 

NOnCP FOR DEMAND [S. 156] 

defect in notice, ^ect of .. 6520 
effect of service .. 6520 

tax, interest and penalty, different concepts 6520 
tax reduced in appeal, no fresh notice necessary .. 6521 
tax re&iced in appeal or other procee<SngB, recovery proceeding for the origbiql 
amount illegal .. 6521 

NOT2HCATION(S) 

notificalMri attending tiie 1961 Act to the Exclusive Economic Zone of India and 
the Contiinmital Shdf of Lidia .. 5886 
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OFFENCES BY COMPANIES [S. 278B] 
law before 1<10-I97S: 

offences in case of a finn .. 6730 

ordinarily, no prosecution possible against a company ,. 6730 

law on or after 1-10-1975: 

liability of persons in charge of a defunct company or firm .. 6732 

person in charge, meaning of .. 6731 

who may be prosecuted under section 278B .. 6730 


ONUS 

income or not, primary onus .. S9S1 
OPTION 

choice to exercise option to substitute fair market value rests with the assessee 
.. 6274 

—^to adopt a previous year other than a financial year, how can be exercised 
.. 5923 

OTHER DEDUCTIONS [S. 36] 

bad debts [see, separate heading] 

bonus payment, etc., allowability, s. 36(1 )(ii) [see, separate heading] 
contributions to provident or other funds, ss. 36(1 )(iv) & (v) [see, separate 
beading] 

deduction in respect of employee’s contribution to any welfare fund, s. 36(1) (va> 
.. 6128 

departmental circulars, s. 36(1) (ii) 6117 
insurance premium on employees' health, s. 36(11 (Ih) .. 6117 
insurance premium paid for covering risks of stocks and stores, s. 36(1 )(t> 
.. 6116 

interest on borrowed capital, s. 36(1)(((/) [see, separate heading] 

provision for bad and doubtful debts, rural branches of banks, s. 36(l)(vi7n) 

.. 6134 

special reserve created by financial corporations or public companies, s. 36(l)(v»i) 
.. 6135 

special reserve created by non-foreign scheduled banks, s. 36(l).(vifia) .. 6136 

weighted deduction for salary pdd to blind or physically handicapped persons- 
withdraw)! .. 6120 

OWNER 

—of house property is taxable in spite of diversion, exceptions 5949 
OWNERSHIP 

[See, “Income from house property’'] 


PART PERFORMANCE 

effect of section 53A of the Transfer of Property Act, 1882 .. 6027 
PARTITION 

assessment after—of a Hindu undivided family f$e«, separate heading] 
rule of res fudicata is applicable to an order recognuing a partition .. 5932 

PARTNER 

oarfnm'’s share income, tiooe of accrual .. 5954-5955 



INDEX 


16271 


PARTNER’S SHARE, METHOD OF COMPUTATION IS. 67] 
apportionment to be under separate beads of income .. 6293 

capital gains of the firm and its tax treatment .. 6293 
each partner entiUol to allowable rebate .. 6294 

interest allowable on capital borrowed by the partner for investment in the firm, 
s. 67(3) .. 6294 

partner can prove that salary, etc., is not to be included .. 6293 

PAYMENT OF COMPENSATION 

illustrative cases on allowability of compensation 6165 
illustrative cases on allowability of compensation to directors .. 6165 

retrenchment compensation .. 6164 

payment OF GRATUITY ACT, 1972 (THE) 
amendments to— .. 6158 

PAYMENTS FOR POLITICAL PURPOSES 

contributions to a political party, held not deductible 6169 

PENALTIES AND HNES 

breach of contractual obligation is different from infraction of law 6177 
illustrative cases, held allowable 6175 
illustrative cases, held not allowable .. 6176 

PENALTY 

bar of. limitation for imposing penalties [see, separate heading] 
concealment of income [see, separate heading] 
concealment of income (onus) [see, separate heading] 
default in, or late, submission of return [see, separate heading] 
procedure for imposition of penalty [see, separate heading] 
tax, interest and—, different concepts .. 5926 

PENALTY FOR FAILURE TO ANSWER QUESTIONS, SIGN STATEMENTS, 
ALLOW INSPECTION, ETC. [S. 272A] 
legislative amendments 6715 

PENALTY FOR FAILURE TO APPLY FOR ALLOTMENT OF PERMANENT 
ACCOUNT NUMBER AS REQUIRED U/S. 139A [S. 272A] 
legislative amendment .. 6716 

PENALTY FOR FAILURE TO COMPLY WITH THE PROVISIONS OF SECTTON 
133B [S. 272AA] 
legislative amendment .. 6715 

PENALTY FOR FAILURE TO COMPLY WITH THE PROVISIONS OF SECTION 
203A [S. 272BB] 
new section 272BB .. 6716 

PENALTY FOR FAILURE TO FURNISH INFORMATION REGARDING SECU¬ 
RITIES, ETC. [S. 270] 
legislative amendment .. 6696 

PENALTY FOR FAILURE TO GET ACCOUNTS AUDITED [S. 2718] 
legislative amendment .. 6715 
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PENALTY FOR FAILURE TO KEEP, MAINTAIN OR REtAIN BOOKS OF AOr 
COUNT [S. 271A1 
legislative amendment .. 6715 

PENALTY FOR FURNISHING FALSE ESTIMATE/STATEMENT OF ADVANCE 
TAX IS. 273J 

AAC’s power to enhance penalty .. 6717 

interpretation of a marginal note .. 6716 

law applicable .. 6717 

legislative amendments 6716 

penalty for defaults under the 1922 Act .. 6717 

penalty held possible in the course of ^tification jnoceedings .. 6717 

reasonable cause or not, illustrative cases .. 6717 

PENALTY FOR NON-PAYMENT [S. 221] 

1922 Act .. 6607 

belated payment does- not confer immunity, levy of penalty .. 6608 

legislative amendments .. 6608 

penalty not automatic, but discretionary .. 6608 

section 221 does not create an absolute offence, mens rea to be proved .. '/6608 
show-cause notice essential .. 6608 

time bar, if any .. 6609 

PENALTY NOT TO BE IMPOSED IN CERTAIN CASES [NEW S. 273B] 
new section 273B .. 6720 

PENALTY ON FIRMS AND PARTNERS 

penalty on a registered firm overlooking provisions of section 271(2), result 
.. 6714 

penalty under section 271(1) (i) on registered firms .. 6714 

PENALTY PROCEEDINGS (GENERAL) 

Articles 20 of the Constitution has no application to penalties imposable by 
departmental authorities .. 6702 

discretion, when steps in section 271(1) and how to be exercised .. - 670Jt 
legislative amendments to section 271 6697 

minimum and maximum limits .. 6702 

penalty and prosecution, distinction .. 6701 

satisfaction, and not issue or service of notice, in the course of the proceedings 
necessary .. 6701 

who can initiate proceedings and impose penalty under section 271 6701 

PERQUISITE 

extent of inclusion u/s. 2(24) (fv) .. 5938 

the vidue of benefit or--received by a director, etc., s. 2(24) (/v) .. 5938 

PERQUISITES IS. 17(2)] 

a vested interest is essential .. 6014 

benelt or amenity to certain employees, limits raised .. 6014 

deferred annuity .. 6020 

departmental cueulus .. 6015-6017 

otter payments by the employer .. 6014, 6015 

pensi(»i;''i 0 mort of\'''' 

rem-fiee ateonmtodnEtm or rent conceesiem ' ilKH4 

uteMSree acGommodafipd to s -• 6014 
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PERQUISITES—Conld. 

‘salary’ for the purpose of valuation of rent>free residential accoxnmodation 
.. 6014 

valuation of perquisites, departmental circulars 6015-6017, 6018-6020 

PERSON RESPONSIBLE FOR PAYINO (S. 204] 
departmental circular 6510 
legislative amendments .. 6589 
—, meaning of .. 6589 

PERSON RESPONSIBLE FOR PAYMENT OF SALARY [S. 206J 
legislative amendments .. 6598 

PERSONAL EFFECTS 

whether—or not .. 5893-5894 

PLACE OF ACCRUAL 
cases about— .. 5961 

PLACE OF RECEIPT 

bank demand draft sent by post from outside India, held no ‘receipt’ in India 
.. 5954 

POLITICAL PARTIES 

assessment of —, filing of returns, departmental circular .. 6009 
POPULAR MEANING 

undefined common words of everyday use carry their— .. 5887 

POWER REGARDING DISCOVERY, PRODUCTION OF EVIDENCE, ETC, [S. 131] 
a lawyer's presence cannot be objected, to .. 6424 

for the purposes of the Act .. 6424 

power also vested in an Assistant Director of Inspection .. 6424 
power to retain books, etc., section 131(3), proviso (6) 6425 

recording of reasons for impounding books, etc., section 131(3), inoviso (n) 
.. 6425 

POWER TO COLLECT CERTAIN INFORMATION [S. 133B] 
extenuon of power of survey .. 6438 
new action 133B .. 6437 

POWER TO MAKE RULES [S. 295] 
legislation by incorporation .. 6742 
statutory force of the rules .. 6742 

POWER TO REDUCE OR WAIVE PENALTY IN CERTAIN CASES (S. 273A] 
cases remanded for deciding the mmter afresh .. 6720 
concept secdon 273A .. 6717 

conditions for waiver or reducdon of penal^ or interest .. 6718 
even an old aasessee can i^vail the relief un^r secdon 273A .. 6718 
Explanation 2 to secdon 273A, as it stood between 1-10-1984 and 23-5-1985 
.. 6718 

no dkoriminadon between a common man and a Central Minister .. 6720 
eMier^ae-per OTk diceedons, not appealable .. 6720 
power muat be ewereised on fulfilneat ai the conditiou .. 6718 
power of waivw, etc., under secdon 273A(4) .. 6718- 
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POWER TO REOPEN UNDER SECTION I47<a) 

alternative remedy, if a bar to writ proceedings .. 6487 
alternative remedy no bar to the issue of a writ .. 6487 

assessee under no obligation to suggest possible inferences .. 6478 

best judgment reassessment also possible 6490 
deficiency in making enquiries does not justify action .. 6479 

delay in making application .. 6488 

duty of the appellate authority on challenge to proceedings .. 6490 

duty of the assessee to disclose material facts .. 6478 

existence of even one of the reasons taken is sufficient to sustain valid initiation 
.. 6487 

fishing or roving enquiry not permissible .. 6482 

‘for any assessment year', implication of .. 6478 

High Court, when may issue a writ .. 6487 

illustrations, where formation of belief was held not proper .. 6477 

illustrations, where non-disclosure of material facts was found to exist .. 6485 

illustrations, where, on facts, it was held that there was a mere change of 
opinion .. 6480 

illustrations, where there was no omission to disclose material facts .. 6482 

income of wife or minor child includible in the income under section 64, non¬ 
disclosure, whether of a material fact .. 6481 

jurisdiction under section 147(n),iconditions for assumption of 6476 
mere a prior assessment in another hand does not preclude the initiation against 
a right person .. 6490 

mere change of opinion not enough .. 6480 
no omission if the facts are known .. 6478 

no reassessment proceedings u/s. 147(a) possible on the basis of a subsequent 
valuation report .. 6482 

no reopening possible on the basis of mere suspicion .. 6477 

omission or non-disclosure must be deliberate .. 6479 
onus .. 6481 

pcst-initiation Supreme Court judgment not to affect the validity of the initiation, 
reassessment possible for other escaped items .. 6489 
reason to believe .. 6477 

reasons must have a live link with the formation of the belief .. 6477 

reassessment not confined to only those items in respect of which there is initia¬ 
tion of proceedings .. 6488 

reassessment notices in connection with once already scrutinised cash credits, etc. 

.. 6480 

scope of Explanation 2 to section 147 .. 6479 

validity of jurisdiction for initiation has to be considered with reference to the 
material available at the time of initiation .. 6477 
what facts are material for the purpose of the assessment .. 6478 

when ITO’s affidavit does not set out any material as to formation of requisite- 
belief, effect of 6477 

which High Court is competent to entertain a writ .. 6487 
which officer is required to depose before the Court .. 6488 

a 

POWER TO REOPEN UNDER SECTION 147(6) 

audit objection, when constitutes information .. 64^1 
conffitions essential tot action under section 147(6) .. 64SK> 

■error discovered on a reconsideration of Uie same material, no section 147(6)' 
proceedings possible 6493 

filustrations, udiere action under clause (6) was held not justified .. 6494 
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POWER TO REOPEN UNDER SECTION U1 {b)—€ontd. 
illustrative cases on mere change of opinion ., 6493 

illustrative cases where the initiation of proceedings under section 147(6) was 
held to be valid .. 6494 
information may also consist of .. 6491 

information,not necessarily from an extraneous source 6493 
iitformation-supplying decision ultimately reversed, not to affect the initiation 
.. 6492 

no information cases .. 6492 

opinion of CBDT on a point of law, whether constitutes information .. 6492 
valuation report, whether constitutes information .. 6493 

POWER TO REQUISITION BOOKS OF ACCOUNT, ETC. [S. 132A] 

'authority’ in section 132A not to include ‘court* .. 6437 

POWER TO TRANSFER CASES (S. 127] 

communication of the recorded reasons essential .. 6423 

necessity of giving reasonable opportunity of being heard .. 6422 

need for investigation to dominate .. 6423 - 
speaking order recording reasons essential .. 6423 
transfer possible only under orders of ♦he proper authority .. 6422 

PRECEDEN’TS 

wdien a decision is binding as a precedent .. 6668 

PREMIUM OR SALAMI 

premium or pagri for transferring the leasehold right, held capital receipt .. 5943 
PRESUMPTION 

agricultural land, presumption, when could be raised and when rebutted .. 5896 

no presumption of joint property .. 5918 

PRESUMPTION AS TO CULPABLE MENTAL STATE [NEW S. 278E1 
new section 278E .. 6732 

PRESUMPTION RE. OFFENCES [S. 278D] 

statutory presumjnion in case of offences too .. 6732 

PREVIOUS YEAR [S. 3] 

appeal against an order refusing chan^ of— .. 5925 

change of—, exercise of discretion, interference by High Court .. 5926 

change of—, what it implies .. 5924 

consent for change of—^may be accorded by taking—for a period exceeding 12 
months .. 5924 

consent granted or not, question of fact .. 5926 

—for share of profit 5924 

hearing needed in case of refusal of change of— .. 5925 
implied consent for change of— .. 5925 
—in respect cff capital gains .. 5923 
—^in respect of house property income .. 5923 

—4n respect of income from undisclosed sources under the 1922 Act .. 5926 

length of a— . 5926 

tuition to adopt a ]»evious year other than a financial year, how can be exer> 
cised ..5923 

order granting/refusing rfwng e tit previous year amenable to revision .. S92S 
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PREVIOUS Y£AR-^Oftf4L 

reconstituted firm can jwicvt a different .. 5S23 
revocation of grants lasimisiion nm poesibite .. S92S 
‘setting* up' of businma, meaning of .. 5924 
source, concept of .. S923 

table showing corresponding previous yearis) .. 5931 

PRINCIPAL 

no diversion where an agent r^eives income on behalf of his— .. 594$ 

PRINCIPAL OFHCER 

cases relating to— .. 5922 

PRIORITY INDUSTRY 

illustrative cases, —or not for claiming higher development rebate .. 6101, 

6102 

PROCEDURAL LAW 

substantive law and—, what they are . 5933 

PROCEDURE FOR IMPOSITION OF PENALTY [S. 274] 

change in law during pendency of the penalty proceedings before the lAC, effect 
on jurisdiction .. $721 

correct procedure for initation in section 274(2) cases .. 6721 

omission of section 274(2), effect of .. 6722 

reasonable opportunity not given, result of .. 6721 

reasonable opportunity of being heard .. 6720 

transfer of a case from one ITO to another, whether affects jurisdiction of lAC 
in pending cases .. 6721 

PROCEDURE IN APPEAL BEFORE AAC/CIT(A) [S. 250] 
hearing on an early date .. 6644 

making a new claim for the first time in an appeal before the first appdlate 
authority .. 6644 

merger of the appealed order into the appellate order .. 6645 
permitting new grounds to be taken .. 6644 

, right to be heard ., 6644 

PROCEDURE WHEN ASSESSES CLAIMS IDENTICAL QUESTION OF LAW IS 
PENDING BEFORE HIGH COURT OR SUPREME COURT [NEW S. 158A] 
new section 15$A .. 6522 
relevant rule ^d form .. 6523 
special provision for avoadtag repetitive appeals ,. 6322 

a 

PROFE^IONAL ASSOCUHONS 

exemption in respect iff income of—, s. 10(23A> .. S9$5 

PROFITS AND GAINS OF BUSINESS OR PROFESSION [S. 2$] 
activities of a church held amounting vocaticm .. 6046 
activity of an arbitrator held amounting to occuiMition . 6041 
adventure in the asmire of tmdct ao casei . . 6042 

adventure ip the natnie of trade, yet ernes ,. 6641, 6(h3 
benefit fiowlog frtuu p pivfidprion .. 6012 
business income, BO ernes 6(M3, 6048, 6649 
. r';bmineip-.j!ppame, yesc . 
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PROHTS AND GAINS OF BUSINESS OR PROFESSION—Cow<f. 
commercial profits, and not theoittioal jnofits, taxable 60S3 
compensation for termination of managing agency .. 6030 
computation of income from films, rules amended' .. 6054 

concept of bminess .. 6038 

deductions and allowances from business income [see, separate heading] 
distributing dividend in kind, no business activity involved .. 6054 
effect of illegality on taxation of business income or loss .. 6044 
genuine agreements cannot be ignored ..' 6053 
import entitlements .. 6051 

income from hiring out, etc., illustrative cases .. 6047 

is profit-motive essential to constitute a ‘business’ .. 6040 

management compensation ... 6050 
manufacture (see, separate heading] * 

mode of book-entries cannot change the nature of a receipt .. 6046 

perquisite of business or not 6051 
speculation business or not .. 6052 

suteidy . 6051 

trade or professional association’s income from performance of specific services 
to its members .. 6050 

trading receipt or not: 

collections for being passed on to Government .. 6046 

dharmada, etc., collections .. 6045 

laga receipts .. 6045 

no cases .. 6046 

other collections .. 6045 

purchase tax .. 6044 

sales tax collections .. 6044 

yes cases .. 6045 

voluntary gifts, held not business income .. 6052 

PROFITS IN LIEU OT SALARY 
children’s benefits .. 6020 

salary in lieu of notice .. 6020 

PROMISSORY ESTOPPEL 
cases about— .. 6459 

PROPERTY OWNED BY CO-OWNERS [S. 26] 
assessment as an AOP or not .. 6038 

each co-owner separately entitled to concessional tax treatment of section 23(2) 
.. 6038 

property owned by two or more co-owners .. 6037 

PROSECUTION FOR OFFENCES (S. 279] 

tMtcrion 278E raises a ptesumption as to culpable mental state .. 6734 
continuing offence, what it is 6734 
criminal breach of trmt .. 6733 

criminal court’s power to adjourn due to pendency of certain proceedings under 
the 1961 Act .. 6734 

disnrissal of complaint, in a summons case, for non-appearance restdts in acqtthuii, 
no review po^le .. 6736 

^excmR nt die instance of the Cmmnissioner’, meaning of 6732 
farming dt charge ^. 6736 
^idvlrm tahte stmemmsts .. 6735 
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PROSECUTION FOR OFFENCES^on/rf. 

mens rea is essential ingredient of a criminal offence unless excluded by the 
statute ., 6734 
proof of sanction .. 6733 

result of the proceedings under the 1961 Act, how far binding on the criminal 
court .. 6733 

sanction not to be affected by modification .of assessment order .. 6733 
sanction, what it is .. 6733 

when the High Court can interfere at an interlocutory stage by virtue of its in> 
herent power .. 6737 
writ .. 6738 

PROSPECTIVE WIFE 

trust for *the'benefit of a— 5991 

PROVISION FOR CASES WHERE ASSESSMENT IS IN PURSUANCE OF AN 
ORDER ON APPEAL, ETC. IS. 150] 

exceptional cases where time-limit for issuance of a 148-notice does not apply 
.. 6499 

PROVISIONAL ASSESSMENT [S. 141, NOW OMITTED] 
case about section 141 .. 6452, 

PROVISIONAL ASSESSMENT FOR REFUND [S. MIA] 
legislative amendment .. 6452 

provisional assessment to be made within six months of the date of filing the 
return .. 6452 

PUNISHMENT NOT TO BE IMPOSED IN CERTAIN CASES [NEW S. 278AA] 
new section 278AA .. 6730 

PURCHASE BY CENTRAL GOVERNMENT OF IMMOVABLE PROPERTIES IN 
CERTAIN CASES OF TRANSFER [SS. 269U TO 269UO] 
departmental circular explaining provisions of sections 269U to 269UO .. 6690 
notification under section 269UB .. 6694 

notifications under section Z69U .. 6693 
proceedings under Chapter XXC challenged, s. 269UD .. 6696 
relevant rule(s): 

r. 48-1, to 8. 269UA .. 6694 
r. 48J, to s. 269UB .. 6694 

rr. 48K & 48L A Form No. 37-1, to s. 269UC .. 6696 


RATE OF EXCHANGE 

specJal provisions consequential to changes in—of currency [see, separate heading ] 
REAL INCOME 

principles about concept of— .. 5950 
REALOWNER 

divkiend income to be taxed in the hands of—of shares 5964 
REASSESSMENT NOrnCE 

issue ot notice where income has esct^d assessment {jsee, separate heading] 
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REBATE ON EXPORT PROFITS 
cases about— .. 6388 

i^BATE ON INCOME-TAX [S. 86] 

section 86(v) avoids double taxation 6387 

RECEI^ 

income received or deemed to be received in India [see, separate heading] 

RECEIPT OF INCOME 

constructive receipt, illustration .. 5953 

income held received in India .. 5953 

RECOGNISED PROVIDENT FUNDS 

rate of interest fixed u/r. 6(b) .. 6017 

resignation regarded as termination of service 6017 

RECONSTITUTED FIRM 

—may adopt a different previous year .. 5923 

RECOUPMENT OF AN ALLOWED LOSS OR EXPENDITURE AND REMISSION 
OR CESSATION OF AN ALLOWED LIABILITY [S. 41(1)] 
a time-bar on a liability does not by itself attract action v/s. 41(1) .. 6209 

conditions for attracting s. 41(1) .. 6206 

illustrative cases about applicability or otherwise of s. 41(1) 6207 

liability u/s. 41(1) does not extend to successors-in-business or the legal le- 
presentatives .. 6209 
mere challenge to levy not enough 6208 
method .of accounting not relevant .. 6206 

old books cannot be called for production .. 6206 

on refunds, the section did not introduce a new principle of law but was mere 
declaratory in character .> 6209 
question of law .. 6210 
refund of sales tax .. 6208 

section 41(1) concerns a trading liability and not other types of liability 
.. 6207 

unilateral transfer does not attract s. 41(1) .. 6209 

RECOVERY PROCEEDINGS [S. 231] 

certificate for recovery [see, separate, heading] 
limitation for commencement of— .. 6621 

RECnnCATION OF MISTAKE [S. 154] 

Ai^Uate Tribunars power to rectify .. 6513 

assessment under the 1922 Act, notice issued under section 154 of 1961 Act, 
rectification not invalid .. 6514 
authorities empowered .. 6512 

charging of interest under section 139(8.) by resorting to rectificatimi proceedinp, 
whether possible 6512 

consequential rectification of mistake, s. 155 [see, separate heading] 
court can by mandamus compel the authority to rectify even If four years* limi¬ 
tation period had expired .. *6515 

exerdse <Si power of rectification presupposes existence of an order to be recti¬ 
fied .. 6513 
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RECTIFICATION OF MISTAKE-^Ton/i/. 

illustrations, where there were held to be errors appnr^t from the recodl: 

.. 6S07 > ■ 

illustrations, where there were held to be errors not apparent from the record 
.. 6509 

interest n/s. 215 or 217 not charged, no rectification to charge such interest 
.. 6512 

legislative amendments to section 154 65(H 

limits of tiie power .. 6513 

merger of the order in an appellate order, ITO’s jurisdiction to rectify .. 6513 
mistake may be either of law or of fact .. 6504 

mistake revealed by subsequent decision of the High 0>utt, when mistake 
ai^arent from the record .. 6506 
no power to review .. 6513 
notice for rectification, section 154(3) .. 6514 

period of limitation, section 154(7) .. 6514 

power of AAC to rectify mistakes .. 6513 

proper authority for passing rectification order pursuant to retrospective amend' 
ment .. 6507 
question of law .. 6515 
record, what it means and implies .. 6506 

rectification following a retrospective legislative amendment .. 6507 
rectification, following the law laid down by the High Court of own State although 
odier High Courts took different view, whether permissible .. 6506 

rectification following the law laid down in a Supreme Court judgment ,. 6507 
rectification of an earlier rectification order possible .. 6515 
rectification order made after passing of the reassessment order, period of limi- 
Vgtion .. 6514 

section 154 and section 147 may overlap .. 6515 

Supreme Court decision, resolving conflict of judicial opinion on a 'particular 
point, does not obliterate the existence of a debatable point prior to such 
decision .. 6507 

the words 'any other.order’ in section 154(1) (a) are not to be construed ejusdem 
generis . 6513 

these were held to be errors not apparent from the record .. 6509 
unclaimed deductions cannot be allowed by rectification .. 6506 
when a mistake ^n be said to be apparent from the record .. 6505 
writ possible against an illegal notice .. 6514 
wrong reference to section is not fatal .. 6f 12 

REDUCTION IN RATE OP TAX 

notification under section 293A .. 6741 

REFERENCE DECISION [S. 26(Q 
n^eed statement .. 6664 

argument to be tmnfined to questions referred .. 6663 
binding nature qf High Court’s judgment .. 6668 
dcsirabilRy of uniform interpretation .. 6668 

finality of TrErunal’s f«:ts in considering questions law and cd fact ,. 6664 
findhtg or conclusion (d the Tribunal was held not to be perverse rmteasonable 

CtoW’t jWFisdiction tp go bdiii^ the fiMts found by tire iTrffMmal ,. 6665 
inherent ixiwer to correct errors .. 6668^ 
so power to raise ^ amwer new mKstions .. 4»i64 
llm imwier lo riUhai^ .. 6667 
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REFERENCE DECISION—Con/rf. 
no power to withdraw ,. 6663 

no reappraisal of evidence possible .. 6666 

power to reframe a question .. 6667 

power to review .. 6668 

precedents .. 6668 

question sought to be, but not, referred by the Tribunal cannot be argued unless 
section 256(2) was resorted to .. 6663 

questions, the Court may decline to answer .. 6667 

shall decide the question of law . . 6663 

specific question necessary for challenge .. 6665 

the vires of a legal provision cannot be challenged in a reference . . 6664 

Tribunal’s findings, when can be disturbed .. 6665 

REFERENCE, PENDENCY OF fS. 265] 

High Court cannot stay recovery pending reference .. 6681 

REFERENCE PROCEEDINGS 

statement of case to High Court [see, separate heading] 

statement of case to the Supreme Court in certain cases [see, separate heading] 
supplementary statement [see, separate heading] 

REFERENCE TO INSPECTING ASSISTANT COMMISSIONER IN CERTAIN 
CASES [S. 144B] 

directions possible on draft assessment order pas.sed before 1-10-1984 .. 6462 

failure to observe the procedure of section 144B in deserving cases, revision under 
section 263 not possible merely on that account .. 6463 

legislative amendments .. 6462 

non-compliance with the provisions of section 144B, whether the resultant order 
is a nullity .. 6463 

pre.scribed amount .. 6462 

right of appeal . . 6463 

section 144B not attracted in the case of a best judgment assessment .. 6463 

writ proceedings .. 6463 

REFERENCE TO VALUATION OFFICER [S. 55A] 
when becomes invalid .. 6276 

REFUND 

assessment completed before 1-4-1962 but refund becoming due on or after 
1-4-1962, interest is payable under section 244 .. 6624 

delay or laches in filing a writ petition, how far fatal .. 6622 

departmental circular held binding .. 6622 

effect of set-aside assessment on amount already paid .. 6623 

interest on refund of disputed tax or penalty, section 244(1 A) 6624 
liability to interest, when arises .. 6623 

no appeal .. 6624 

persons entitled to claim— .. 6622 

power to withhold—^in certain cases ,. 6623 

provisions of section 244(1) .. 6624 

regular assessment not made even after filing of return and the same becoming 
time-barred, assessee entitled to refund of advance tax, etc. .. 6623 

set-off of—against arrears of tax, section 245 .. 6624 

tax paid under a mistake refundable .. 6622 

writ for—possible .. 6621 

CAP: IT V-7—61 
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REFUNI>— 

writ for—^was granted .. 6622 

writ 'for—was not granted .. 6622 

REGISTRATION OF CHARITABLE TRUSTS [S. 12A] 
audit report u/s. 12A(i>) 6004 

registration of a trust or institution u/s. 12A, effect of .. 6003 
requirement of r. 17A 6003 

REGISTRATION OF FIRMS [SS, 184 & 185] 

1922 Act .. 6544 

1961 Act .. 6553 

a firm cannot be a partner in another firm .. 6550 

a sub-partnership agreement diverts the income .. 6553 

application must be signed by ail partners .. 6554 

assessee cannot ask the ITO for an opportunity to rectify the deed of partner¬ 
ship .. 6548 

assessment of a partner prior to grant of registration to the firm does not pre¬ 
clude the ITO from .refusing registration to the firm .. 6546 

benamidar partner, effect of .. 6562 

bringing in of individual property into partnership, whether formal document 
needed .. 6564 

can a deed of partnership have retrospective effect .. 6549 
change in the constitution of the firm, connotation of .. 6556 

condonation of delay .. 6555 

condonation of delay in filing Form No. 12 declaration .. 6557 
Co-ownership and partnership, distinction .. 6545 
construction of a deed of partnership .. 6548 

continuation of registration under section 184(7} does not require specific order 
.. 6558 

continuation of registration was held to be granted .. 6556 
date of birth, how can be proved .. 6551 

deed of assignment or relinquishment of interest of a partner in the partnership 
asset, whether requires registration .. 6564 
defect, in application or declaration .. 6554 

•defect in application or declaration, opportunity to rectify to be given .. 6554 
enclosures with an application .. 6554 
•essential conditions for registratkiu .. 6546 

essential Cbnditions of a valid partnership .. 6545 

excise or other licence taken out in the name of A, A enters into partnership, 
eligibility for registration .. 6561 
firms held not genuine .. 6561 

Form No. 12 is to be signed after the end. of the relevant accounting year 
.. 6558 

Form No. 12 must be signed by all the partners .. 6557 
Forms Nos. 11, llA and 12 6554 

Torms Nos. 11, 11A and 12 as amended under the Income-tax (Fourth Amend¬ 
ment) Rulm, 1971 .. 6562 

genuine and sham partnerships .. 6559 

genuineness has to be tested on the cumulative effect of all the circumstances 
erdsting .. 6559 

gemiineness of the partnership to be distinguished from validity of partnership 
.. 6558 

ITO’s right to hivestigate .. 6558 
illegal partnership .. 6561 
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registration of firms—C on«/. 

illustrations, firms held to be .genuine .. 6560 

illustrative cases where the activities of the assessee were held to constitute 
business .. 6545 

illus'trative cases where the firm were held not genuine .. 6561 

instrument of partnership executed on later-purchased stamp paper .. 6549 
instrument of partnership need not be in a specific form .. 6547 

instrument operative for a part of the accounting year, eligibility for registration 
.. 6549 

members may constitute themselves into a firm even without partition 6550 
minor becoming major in the midst of an accounting year ratifying actions of 
other partners from the beginning of the accounting year, effect of .. 6551 
minor becoming major, whether involves a change in the constitution necessitating 
a fresh deed .. 6549 

minor made a full partner, effect of .. 6551 

minor taken as a full-fledged partner, validity .. 6552 

minor's admission to benefits, whether signature of the guardian on the instrument 
essential .. 6552 

no condonation possible of delay in executing a deed of partnership .. 6547 

nomenclature not decisive .. 6548 

one of the several activities illegal .. 6561 

partnership between karta representing his HUF and some members of the HUF 
.. 6550 

partnership property and individual property, distinction .. 6564 

partnerships involving minors, validity, illustrations of reasonable construction 
of the deed .. 6552 

period within which a declaration for continuation of registration is to be filed 
.. 6657 

provisions of section 30 of the Partnership Act .. 6551 

questions of fact .. 6562 
questions of law .. 6563 

real partnership must come into existence .. 6546 

refusal of registration under section 185(1 )(b) and section 185(5), difference 
.. 6563 

registration for a part of a year, whether permissible .. 6562 

registration possible only in accordance with statute .. 6544 
relevant considerations for action under section 185(5) .. 6563 

requisite conditions for continuation of registration under section 184(7) .. 6555 
some, but not all, partners signing the deed of partnership, validity .. 6548 
specification of individual shares of the partners essential .. 6553 

specification of individual shares of the partners, where a minor is involved 
,. 6553 

sub-partnership .. 6552 

sub-partnership entitled to separate registration .. 6552 

sufficient cause, whether established .. 6555 

REGISTRATION OF THE DOCUMENTS [S. 230A] 

provisions have application to voluntary transfers only 6619 
refusal must be by a speaking order ., 6620 
relevant rules .. 6619 

restrictions on registration of transfers of immovable property in certain cases 
.. 6619 

situations wherein certificate u/s. 230A can be issued 6620 
who can apply for a certificate .. 6620 
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REHABILITABLE ALLOWANCE IS. 33B] 
withdrawal of— .. 6105 

RELATIONS 

preference to—in effecting charitable dispositions .. 5999 

RELIEF 

legislative amendments to section 236A .. 6621 

—^to shareholders in respect of dividends out of agricultural income, s. 235 (now 
omitted) .. 6621 

RELIEF WHEN SALARY, ETC., IS PAID IN ARREARS OR IN ADVANCE 
[S. 89] 

employee, held entitled to relief . . 6387 

RELIGIOUS TRUST'S 

[See, ‘‘Charildhlc fruits"] 

REMEDIAL ACTS 

declaratory and remedial Acts, retrospective operation .. 5935 

RENT CONTROL LEGISLATION 

determination of annual value, existence of—to be taken into consideration 
.. 6032 

REOPENING ASSESSMENTS 

[See, “Income escaping assessment"] 

REOPENING OF ACCOUNTS 

accrual of income, no—^favoured .. 5954 

REOPENING OF ASSESSMENT AT THE INSTANCE OF THE ASSESSES [S. 146] 
both remedies resorted to, disposal of one, effect .. 6471 

no condonation of delay in filing section 146(1) application is possible .. 6471 
no power of reopening u/s. 146 in respect of best judgment assessment made on 
or after 1-10-1984 .. 6470 

withdrawal of the power of Income-tax Officer to cancel ex parte assessment and 
make fresh assessment 6471 

REPEALS AND SAVINGS [S. 297] 

agreements, etc., entered into before 1st April, 1962, clause (A-) .. 6744 

demand under the 1922 Act, recovery under the 1961 Act possible, clause (/) 

.. 6744 

doctrine of incorporation by reference .. 6742 

factual pendency material for section 297(2 )(J)(j7) .. 6744 

Ordinance ceasing to operate, not to affect assessments relating to period during 
which the Ordinance was in force .. 6742 

pending proceedings to be continued under the 1922 Act, clause (c) .. 6743 

rectification to follow as.sessment applicability .. 6743 

refunds, section 297(2)(/) .. 6744 

scope of section 297(2) («) .. 6743 

REPRESENTATIVE ASSESSES [S. 160] 

direct assessment or recovery not barred, s. 166 tsee, separate heading] 
executors and trustees .. 6526 

guardian or a manager of a minor, lunatic or idiot, s. 160(1 )(i7) 6525 
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REPRESENTATIVE ASSFP*:! E—CowrJ. 

liiibility of loprescnlat! o .is^-;sscc [see, separate heading] 

right of rcprcscnfaii'e ;is»essee to recover tax paid, s. 162 .. 6534 

trustees, s. 160(1 K/i’) 6525 

whether one trust or two trusts are involved .. 6525 

REQUISITION 

compensation foi—of a trading ncld revenue receipt .. 5942 

RES JUDICATA 

cases about— . . 6458 

rule of—applicable to an order recognising a partition .. 5932 


RESERVE 

building—fund [see, separate heading] 
depreciation—[sec, separate heading] 

RESIDENCE IN INDIA [S. 6J 

‘affairs', implication of .. 5962 

control and management .. 5962 

legislative amendments to s. 6 5962 

maintains a dwelling place, s. 6(l)(/»), now omitted .. 5962 

not ordinarily resident .. 5962 

residence in respect of one source suflicienl, s. 6(5) .. 5962 

RESTRICTION ON CERTAIN DEDUCTIONS IN THE CASE COMPANIES 
[S. 80VVA] 

legislative amendments . . 6387 

section 80VVA omitted .. 6387 

RETIREMENT 

voluntary—[see, separate heading] 

RETIRING PARTNER 

amount received by a—, nature of ,. 5946 

RETRENCHMENT COMPENSATION 

exemption in respect of—, s. lO(lOB) .. 5975 

RETROSPECTIVE OPERATION 

constitutionality of a retrospective statute .. 5934 

declaratory and remedial Acts,— .. 5935 

law of limitation has retrospective effect .. 5934 

retrospective amendments have to be given effect to .. 5934 

Validating Act,— .. 5935 

when a statute is retrospective .. 5933 

RETURN OF INCOME [S. 139] 

belated application for extension of time .. 6445 

certain salaried persons need not furnish returns of income, provisions amended 
.. 6445 

charitable or religious trust or institution, return to be furnished by trustees, etc. 
... 6445 

filing of returns showing income below taxable limit .. 6446 
illustrative cases about non est returns .. 6447 
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RETURN OF INCOME—Co/i/rf. 

illustrative cases about valid returns .. 6448 
interest and penalty both possible .. 6451 

interest is merely of a compensatory, and not of penal, character .. 6449 
interest not chargeable in assessments or reassessments under section 147 .. 6450 

interest on delayed returns .. 6448 

interest payable by R. F., pre-1985 Explanation 2 to section 139(8), held not 
ultra vires .. 6450 

interest to be charged on what amount .. 6449 

loss returns .. 6446 

modification of the provisions relating to— 6443 

month, meaning of .. 6449 

no reply to assessee's extension applicatioji, presumption that extension has been 
allowed .. 6445 

providing the date by which a return showing loss is to be furnished and treatment 
of returns below taxable limit .. 6443 

reduction or waiver of interest .. 6450 

registered firm as well as its partners are liable to the charge of interest .. 6449* 
returned status v assessed status .. 6445 

revised return, section 139(5) .. 6448 

statutory dates for furnishing returns of income, section 139(1> .. 6445 
submission of report of audit of cost accounts .. 6443 
whether a voluntary return furnished under section 139(4) may be revised 
.. 6448 

REVISION OF ORDERS PREJUDICIAL TO REVENUE [S. 263] 

CIT’s revisional order set aside, effect of .. 6679 

Commissioner must give reasons for passing an order under section 263 .. 6674 

conditions requisite for exercise of power under section 263 .. 6674 

doctrine of merger, how far forfeits Commissioner’s power .. 6677 

erroneous order passed by ITO in implementing AAC’s directions, revisable 
.. 6677 

nra-initiation of penalty proceedings, whether assessment can be revised under 
section 263(1) 6678 

notice in writing necessary .. 6677 

order granting change of previous year is amenable to revision .. 5925 

order passed by the Income-tax Officer defined .. 6675 

order under section 171 .. 6678 

other illustrative cases, whether revision was proper or not .. 6675 

question involving charge or waiver of interest .. 6677 
record, what it Implies in section 263 .. 6675 

scope of section 263 .. 6674 

validity of the proceedings under section 263 can be questioned bdiore CTT 
.. 6674 

whether the Tribunal can set aside section 263 order and direct the Commis¬ 
sioner to pass a fresh order under section 263 .. 6678 

REVISION ON ASSESSEE’S APPLICATION [S. 264] 

Commissioner has power to issue directions .. 6679 

condonation of delay .. 6679 

departmental appeal to the Tribunal, whether bars a revision petition .. 6680 
illustrative cases . 6681 

no limitation for making an order following an application 6680 
order refusing change of previous year, revisiion lies u/s, 264 .. 5925 
order violating principles of haturtd justiee can be corrected .. 6680 
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REVISION ON ASSESSEE’S APPLICATION—Co«/rf. 

pendency of appeal before the AAC for another year is no bar .. 6680 

starting point of limitation for making an application .. 6679 

REVOCABLE TRANSFER OF ASSETS fSS. 61 to 63] 
illustrations of not revocable transfers .. 6282 

illustrations of revocable transfers .. 6282 
settlor or transferor also a beneficiary, effect of .. 6281 

throwing of individual property into HUF property, not a transfer .. 6281 

RIGHT OF REPRESENTATIVE ASSESSEE [S. 162] 

—to recover tax paid .. 6534 

ROYALTIES, ETC., IN THE CASE OF FOREIGN COMPANIES, SPECIAL PRO¬ 
VISIONS FOR COMPUTATION [S. 44D] 
legislative amendments .. 6231 

ROYALTY 

—, implication of .. 5967 

RULERS 

exemption to— .. 5981 

RURAL DEVELOPMENT ALLOWANCE [S. 35CC] 
withdrawal of— 6115 


SALAMI 

[See, "Premium or salami”] 

SALARIES AND REMUNERATION, ETC. 

cases about allowability of salary paid to employees 6157 
gratuity, position upto assessment year 1972-73 summarised 6161 
gratuity, when actually paid .. 6159 

illustrative cases on allowability of remuneration, etc. .. 6162 
leave salary .. 6158 

pension to an employee .. 6158 

provision for gratuity, law upto 1972-73 A. Y. .. 6159 

remuneration payable to a karta or a member for managing HUF business 
.. 6161 

SALARY INGOJilE [SS. 15 TO 17] 

deductions from salary income [see, separate heading] 

determination of salary on proper interpretation of the relavant agreement 
.. 6020 

due, whether paid or not, imidication of .. 6021 

gratuity funds [see, separate trading] 
wianAging director, held, an employee 6013' 
perquisites [see, separate heading] 

Pfofits in lieu of salary [see, separate heading] 
provisions of s. IS, when can be invoked 6013 
recognised provident funds [see, separate beading] 
relationship of emidoyer and employee is essential .. 6013 
siqterannuation funds [see, separate beading] 
tax-free salary payment, effect of .. 6021 



1644 ] 


INCOME TAX LAW, VOL. 7 


SALE OF KNOW-HOW 

receipt for—, whether of capital or revenue nature .. 5945 

SALE PROCEEDS OF TREES 

—, whether capital receipt or revenue receipt .. 5943 

SCHEDULE XI 

amendment of—by the Finance Act, 1987 .. 6745 

SCHOLARSHIP 

—^granted to meet the cost of education, s. 10(16) 5980 

SCOPE OF TOTAL INCOMES [S. 5] 

income received or deemed to be received in India [see, separate heading] 
income which accrues or arises, etc. [cce, separate heading] 
receipt of income [see, separate heading] 
section 5 vis-a-vis section 64 .. 5952 

taxability normally to follow the system of accounting .. 5952 

SEARCH AND SEIZURE [S. 132] 

alternative remedy, when no bar to writ jurisdiction .. 6433 

application against an order under section 13?.(5) to He to the Commissioner 
.. 6426 

approval by higher authority .. 6435 

arrests ■. 6428 

authorised officer for s. 132(8) .. 6437 

Commissioner's approval to be communicated to the party .. 6436 

communication of the reasons, whether necessary? .. 6430 

competent authority .. 6426 

departmental proceedings .. 6428 , 

enormity of the search party, no ground for interference .. 6433 

error of judgment in seeing relevancy of documents docs not make the search 
and seizure illegal .. 6432 

examination of the person on oath .. .6428 

extension of time for making summary assessments in cases of— .. 6425 

formation of the belief .. 6429 

ground rules for searches and seizures ., 6426 

has reason to believe .. 6429 

illustrative cases about approval for retention .. 6436 

information .. 6429 

injunction not desirable .. 6431 

irregularity in the course of search and seizure .. 6431 

issue merely an administrative act .. 6430 

legislative amendments .. 6425 

mala fide searches .. 6432 

no need to supply copy of the warrant before the search .. 6430 
objectives of the search .. 6427 

order under section 132(5) without giving opportunity to the person concerned 
is ‘liable to be quashed .. 6435 
period of limitation for passing section 132(5) order .. 6435b 

period of retention of books, section 132(8) and the proviso thereto .. 6435 
power to record statement, a. 132<4) ., 6434 

powers held abmed .. 6433 
presence of police .. 6432 

Itfesumptibns under section 132(4A) .. 6434 . 
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SEARCH AND SEKURE—Co/ild- 
prosecution .. 6429 

provisions of the Criminal Procedure Code, how .far applicable, s. 132(13) 
.. 64h 

publicity .. 6429 

recording of reasons, whether necessary? .. 6430 

report to the senior authority .. 6428 

restraining u/s. 132(3) .. 6434 

rights of the person to be searched .. 6427 

safeguards .. 6428 

search party .. 6427 

seizure from the custody of other authorities .. 6432 
the warrant of authorisation need not record reasons .. 6430 

the warrant of authorisation need not specify the documents to be seized .. 6430 
validity of order u/s. 132(3) not dependent on passing an order u/s. 132(5) 
.. 6434 

what happens tr* thin^ recovered on a legally bad search? .. 6433 

SECRECY PROVISIONS 

did section 54 or 137 create a vested right of secrecy ... 6439 
section 54 or 137 placed an absolute embargo .. 6439 

SECTION 360 OF THE CR. P.C. NOT TO APPLY [S. 292A] 
scope of section 292A .. 6740 

SECURITY DEPOSIT 

amount of—^forfeited by the assessce, held revenue receipt .. 5948 

SELF-ASSESSMENT [S. 140A] 

levy of penalty is not automatic but discretionary .. 6452 

reasonabie cause, a question of fact .. 6452 

tax now payable on or before the filing of the return .. 6451 
what led to an amendment in the quantum .. 6451 

SET OFF OF LOSS FROM ONE HEAD AGAINST INCOME FROM ANOTHER 
[S. 71) 

business loss to be set off only against assessable income .. 6310 

scope of section 71 .. 6310 

subsequent amendments .. 6309 

SET OFF OF LOSS FROM ONE SOURCE AGAINST INCOME FROM ANOTHER 
SOURCE UNDER THE SAME HEAD OF INCOME [S. 70] 
individual’s loss whether could be set off against income of spouse and/or 
minor child includible in individual’s income .. 6309 
new provisions relating to set-off and carry forward of long-term capital losses • 
.. 6308 

short-term capital loss, set off in the year, s. 70(2) (t) 6309 

subsequent amendments .. 6308 

"SETTING UP’ OF BUSINESS 
—, meaning of .. 5924 

SETTLEMENT OF CASES [SS. 245A TO 245MJ 
19g7-amendments to s. 245C .. 6628 

1987-amendments to section 245H’ .. .,6636 
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SETTLEMENT OP CASES—Contd. 
application for settlement .. 6629 

calculation of the additional amount of income-tax payable .. 6629 
case, definition of .. 6625 

consideration and disposal by all the members .. 6630 ^ 

contents of the final order .. 6631 

extended jurisdiction .. 6631 

filing of settlement application u s. 245C, effect of 6629 
High Court not to direct the Commission to deal with settlement application ex¬ 
peditiously .. 6630 

Income-tax authority, definition of .. 6625 

Income-tax Settlement Commission (Procedure) Rules, 1987 [see, separate 
headings] 

legislative amendment to s. 245K 6635 

new section 245HA .. 6635 

new sections 245BA, 245'BB, 245BC and 245BD .. 6626 

newly substituted section 245A .. 6625 

no stay of criminal prosecution until immunity is granted .. 6635 

notification under section 245BA .. 6628 

omission of section 245M .. 6636 

payment of the additional amount of income-tax payable on the income dis¬ 
closed in the application .. 6630 

period of limitation of section 153 not to apply . . 6631 

post 1984-amendments to s. 2450 .. 6629 

post-1984 amendments to section 245F .. 6631 

power to regulate its own procedure .. 6631 

rejection, how and when .. 6630 

subsequent application for settlement, when barred 6635 
subsequent legislative amendments, s. 245B .. 6625 

SHARE OF PROFIT 

previous year for— .. 5924 

SHAREHOLDER 

'in section 2(22) (e) means a registered— .. 5904 

SHIPPING BUSINESS OF NON-RESIDENTS, SPECIAL PROVISION FOR COM¬ 
PUTING PROFITS AND GAINS OF [S. 44Bj 
shipping profits derived by non-residents .. 6229 

SIKHS 

Hmdu law applies to Ae—as well .. 5907 

SILVER UTENSILS 

—, whether ‘personal effects' or not .. 5894 
SLAUGHTER-TAPPING 

sale proceeds of latex from—of purchased trees, not agricultural income .. 5890 
SOURCE 

concept of— .. 5923 

SPECIAL PROVISIONS CONSEQUENTIAL TO CHANGES IN RATE OF EX- 
• CHANGE OF CURRENCY [S. 43A1 

provisions of s. 43A interpreted > «, 6223 • 



GENERAL INDEX 


[647j 


SPECIFIED HINDU UNDIVIDED FAMILY 
member of—, what it iodudes .. 590? 

SPECULATIVE TRANSACTION [S. 43(5)] 

1922 Act binding to the extent it is not inconsistent ,. 6220 

damages for breach of contract, not— .. 6221 

hedging contracts .. 6220 

illustration of non-speculative cases .. 6219 

illustrations, hedging transactions or not .. 6220 

speculation business in the name of a minor .. 6221 

speculative or not, illustrations 6219 _ 

SPORTS ASSOCIATIONS 

exemption in respect of income of—, s. 10(23} .. 5984 

STATEMENT OF CASE TO HIGH COURT [S. 256] 
application under section 256(2) .. 6661 

arising out of Tribunal’s order, implication of .. 6658 

business income or other source income .. 6657 

condonation of delay .. 6658 

consolidated appellate order, whether single or multiple applications necessary 
.. 6658 

discharge of onus .. 6656 

genuineness of a firm .. 6656 

High Court Rules' .. 6662 

instances of mixed questions of law and fact .. 6657 

instances of question of law .. ^ 6657 

instances of questions of fact .. 6656 

jurisdiction under section 256(2) .. 6661 

material facts to be clearly stated .. 6662 

no question of law arose out of the Tribunal’s order .. 6657 

period of limitation for' applying to the High Court .. 6661 

power under section 256(2) .. 6661 

question of benami .. 6656 

question of fact .. 6656 

question of law .. 6657 

reference application under signature of the authorised rdpresentative .. 6658 
reference possible only from a section-254>order .. 6655 
references against orders under section 33(4) of the 1922 Act .. 6655 
section 256(2) application possible only if the question was included in a sec¬ 
tion. 256(1) application 6662 

the opposite party cannot raise a new question unless he himself had made an 
application .. 6659 

Tribunal’s duty to refer .. 6659 
writ .. 6660 

STATEMENT OF CASE TO THE SUPREME COURT IN CERTAIN CASES (S. 257] 
Supreme Court Rules .. 6662 

STATUTORY AGENT OF A NON-RESDENT [S. 163] 

agent of a non-resident, representative assessee in respect of what income .. 6529 
an agent as such of a non-reudent need not he treated as an agent . 6528 

appointment for eadi assessment year euenti^ .. 6528 
cases, where the asieMee was held not to be an agent of the non-rmident as no> 
business connection was fmuul to exist. .. 6527 
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STATUTORY AGENT OF A NON-RESIDENT—Con/rf. 

direct assessment of the non-resident, whether bars assessment or reassessment of 
the agent .. 6528 

period of limitation for servicing a notice u/s. 148 .. 6529 

recovery from the non-resident possible even where assessment is made on his 
agent .. 6529 

stay of COLLECTION 

[See, “Assessee when deemed to be in default'’] 

STICKY ADVANCES 

interest on—, accrual of .. 5956 

STOCK-IN-TRADE 

cases relating to— .. 5893 

compensation for loss of—in transit, held revenue receipt ., 5942 

interest on securities, even though these are held as—, falls to be taxed u/s. 
18 .. 6021 

STRICT INTERPRETATION 
principle of— .. 5929 

STRIDHAN 

the nature, character and concomitants of— .. 5911 

SUBMISSION OF RETURN FOR LOSSES [S. 80] 

determination and carry forward of losses in case of belated returns .. 6321 

for and from assessment year 1985-86, determination and carry forward of loss 
in case of belated returns not mandatory .. 6384 

legislative amendment .. 6321 

no appeal if the ITO does not determine loss on a belated return .. 6322' 

SUBSIDIARY COMPANY 

corporate veil of a—was ignored .. 5899 

SUBSTANTIVE LAW 

—and procedural law, what' they are .. 5933 

SUCCESSION OF ONE FIRM BY ANOTHER FIRM [S. 188] 
scope of section 188 .. 6569 

SUCCESSION TO BUSINESS OTHERWISE THAN ON DEATH [S. 170] 

cases dealing with the provisions of section 25(3) and/or 25(4) of 4he 1922 
Act .. 6537 

computation of predecessor’s and successor's tax liability, section 170(1) .. 6537 

succession under the 1961 Act and 1922 Act, distinction .. 6536 

when the tax pannot be recovered from the predecessor, section 170(3) .. 6537 

SUPERANNUATION FUNDS 

withdrawal of approval to— .. 6017 

. *. 

SUPPLEMENTARY. STATEMENT [S. 258] 

absence of proper finding, two‘courses open 6663 

reference not n^umable ^rt iuere insufficiency in the statement .. 6662 
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SUSPENSE ACCOUNT 

amount kept in—, nature of .. 5947 

SYSTEM OF ACCOUNTING 

taxability normally to follow the— .. 5952 


TAX 

essential components entering into the concept of a— .. 5929 

—, interest and penalty, different concepts .. 5926 

TAX AVOIDANCE 

evil consequences of— .. 5927 

TAX CREDIT CERTIFICATE 

cxcimion in respect of a—, s. 10(28) .. 5986 

TAX CREDIT CERTIFICATES 

legislative amendment to secton 280ZB ., 6738 

section 280ZA, now omitted ., 6738 

writ .. 6739 

TAX-DEDUCTION ACCOUNT NUMBER [S. 203AI 
departmental circular .. 6588 

new provisions relating to allotment of— .. 6589 

new section 2()3A .. 6588 

relevant rule and form .. 6589 

TAX ON ‘BOOK PROFIT OF CERTAIN COMPANIES [S. 115J] 
departmental circular explaining provisions of s. 1151 .. 6410 

TAX ON CAPITAL GAINS IN CASE OF COMPANIES [S. 115] 
section 115 amended .. 6406 

section 115 omitted .. 6406 

TAX ON CAPITAL GAINS IN CASE OF NON-COMPANY ASSESSEES [S. 1141 
cases explaining the provisions of s. 114 .. 6406 

TAX ON DIVIDENDS, ROYALTY AND TECHNICAL SERVICE FEES IN THE 
CASE OF FOREIGN COMPANIES IS. 115A] 
departmental circular .. 6408 

section 115A amended .. 6407 

TAX ON INVESTMENT INCOME AND LONG-TERM CAPITAL GAINS OF NON¬ 
RESIDENTS [S. I15E1 
s. 115E amended 6410 

TAX ON WINNINGS FROM LOTTERIES, CROSSWORD PUZZLES, RACES IN¬ 
CLUDING HORSE RACES, CARD GAMES AND OTHER GAMES OF ANY 
SORT pR GAMBLING OR BETTING OF ANY FORM OR NATURE WHATSO¬ 
EVER [S. 115BB] 

departmental circular explaining the provisions of s. 115BB .. 6409 

TAX PLANNING 

colourable devices not to form part of— .. 5927 
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TAX RATES APPLICABLE TO COMPANIES 
—for 1986-87 to 1988-89 .. 6398 

rebate in respect of dividend income .. 6399 

TAXATION LAWS 

moral sanction behind— .. 5926 

TAXES PAYABLE 

annual listing fee paid to a Stock Exchange .. 6156 

business profits tax .. 6156 

circumstances and property tax ... 6155 

excess profits tax 6156 

excise duty 6154 

fees paid to Registrar of Companies 6156 

for and from assessment year 1984-85, section 43B(a) holds the field .. 6153 

motor vehicles tax .. 6156 

profession tax 6157 

purchase tax liability .. 6154 

sales tax liability .. 6153 

sur-tax ..6155 

TEA DEVELOPMENT ACCOUNT [S. 33AB] 

deduction of contributions to special account with the National Bank for Agri¬ 
culture and Rural Development 6103 

TENANCY RIGHT 

—is a capital asset .. 5893 

TERMINAL ALLOWANCE 

conditions for allowance .. 6080 

confiscation is not a sale .. 6080 

illustrative cases .. 6080 

no—^for and from assessment year 1988-89 .. 6080 

unabsorbed—can only be carried forward as a business loss .. 6081 

when compensation becomes payable .. 6080 

writting off in an earlier year .. 6081 

THAT IS TO SAY 

‘—' in definition clause .. 5887 

TIME UMIT FOR COMPLETION OF ASSESSMENTS AND REASSESSMENTS 
[S. 153] 

legislative amendments .. 6500 

legislative erosion of Murlidhar Bhagwandas ruling .. 6503 

lon^r period if there is concealment of income, etc., section 153(1 )(h) 
.. 6501 

new period for completion of fresh assessments, section 153(2A) .. 6502 

no assessment possible after the expiry (rf period of limitation .. 6502 
no revival of time-barred remedy by change of law .. 6504 
period extended when a belated or revised return filed, section 153(1 )(c) . 6501 

period of limitatic^ for completon of assessment only and not for communica¬ 
tion to the Bssessee .. 6503 

period of limitation, strict construction needed .• 65Q1 
periods to be excluded in computing the time-limit .. 6502 
the corresponding section 153(3) (t‘i) of the 1961 Act .. 6502 
time-limit for making reassessments, section 153(2) 6501 







TIME LIMIT FOR REASSESSMENT NOTICE [S. 149] 

time-limit for service (ought to be issue’) of reassessment notice, section 149 
.. 6499 

where initiation beyond eight years was held not proper .. 6499 

TRADE UNION 

exemption in respect of certain incomes of a—, s. 10(24) .. 598S 

TRADING COMPANY 
—, defined .. 5901 

TRADING LOSSES 

burden of proof .. 6060 

for allowability, the trading loss must be real and not merely noticnal .. 6055 

illustrative cases, trading loss or not .. 6059 

loss by devaluation .. 6057 

loss dde to breach of contract .. 6058 

loss due to non-realisation of advances, etc. .. 6057 

loss failing under a specific head .. 6055 

loss incurred as surety or guarantor .. 6057 

loss of security deposit .. 6056 

loss on sale of shares .. 6058 

loss or destruction of stock-in-trade .. 6056 

loss through highway robbery or by theft .. 6056 

losses of illegal business .. 6056 

losses- through embezzlement by employee or agent .. 6056 
proper year of allowance .. 6055 

TRADING SHARES 

—do not fall within the mischief of section 46 .. 6247 

TRANSACTIONS NOT REGARDED AS TRANSFER [S. 47] 

chargeability of capital gains tax in case of transfer of agricultural land .. 6249 
distribution of capital assets on partition or dissolution, etc. .. 6248 
section 47 (iV) omitted 6248 

transfer of assets resultant on amalgamation, of companies .. 6249 

transfer of capital assets under a gift, will or irrevocable trust, section 47(/tf) 
.. 6248 

TRANSFER OF INCOME WITHOUT TRANSFER OF ASSETS [S. 60] 
illustrations about applicability or otherwise of s. 60 6281 

TRAVEL CONCESSION TO EMPLOYEES 

exemption in respect of—, departmental circular .. 5972 

TRAVELLING EXPENSES 
allowability of— 6184 

TREES 

sale proceeds of— [see, separate heading] 

TRUST 

construction of endowment or trust deeds .. 5993 
endowments [see, separate heading] 
extinguishment of a— .. 5992 
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TRUST—Co/i/J. 

—^for the benefit of would-be wife .. 5991 
illustration, held not a public charitable trust .. 5992 
rectificatkJh of a trust deed, whether possible .. 5991 

valid trust in favour of an unborn person .. 5990 

validity of trusts .. 5991 

who may create a— .. 5990 

TRUST INCOME, EXEMPTION AND TAXABILITY 
accumulated, meaning of .. 5997 

accumulation or setting apart of the trust income, s. 11(2) .. 6001 

application for charitable purposes ,. 5998 

basis for 25% accumulation .. 5997 

capital gains derived by charitable pr religious trusts .. 6001 

charitable purpose [sec, separate heading] 
composite fund, application out of .. 5999 

consistency in facts, question about nature not to be reopened .. 6002 

endowments [see, separate heading] 

excess expenditure in an earlier year may be set off against next year’s income 
•. 5999 

forfeiture of exemption [see, separate heading 

ordinary modes of computation under different heads, how far applicable to 
trust income .. 5997 

other cases of ‘application’ .. 5998 

paragraphs 2 and 4 of Form No. 10 prescribing a time-limit for its filing are 
ultra vires .. 6002 

payment of taxes, held ‘application’ .. 5998 

preference to relations in effecting charitable dispositions .. 5999 

primary or dominant object to decide 5999 

property held under trust, etc. .. 5997 

question of fact or law .. 6002 

registration of charitable trusts (see, separate heading] 

scope of exemption .. 5996 

taxability of trusts for mixed purposes .. 6000 

time-limit for filing Form No. 10 .. 6002 

trust [see, separate heading] 

voluntary contributions received by a charitable trust [see, separate heading] 

, where business itself was held under trust .. 6001 
wholly or in part .. 5997 


UNABSORBED DEPRECIATION 

current depreciation and—, how they differ .. 6081 

existence of the same business, whether essential .. 6082 
—of a registered firm .. 6082 

—of an unregistered firm .. 6083 

overriding provisions of section 79 do not affect the set off- of—or unabsorbed 
development rebate .. 6083 
set-off possible only against Indian income .. 6083 
unabsorbed development rebate and—, precedence for set off .. 6081 
user of the concerned asset, whether essential ,. 6082 
whether set-off of—^possible of there is no computation of business income in a 
particular year .. 6082 
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UNBORN PERSON 

vaU4 trust for sa— .. 5990 

UNDEFINED COMMON WORDS 

context to affect the implication oi evm an undefined word .. SSSfi 
—ot hveryday use carry their popular meaning .. SS87 

UNDISCLOSED SOURCE 

income fnmi—Uce. seiparate headhn] 

UNEXPLAINED EXPENDITURE, ETC [S. 69C] 
marriage, etc., expenses .. 6307 

UNEXPLAINED INVESTMENTS [S- 69] 

Qlustrations. s. 69 6303 

question of fact 6304 

question of law .. 6304 

section 68 vig-e-vis section 69 .. 6303 

unexplaiood stock-in-trade not covered .. 6303 

UNEXPLAINED MONEY, ETC. [S. 69A] 
appropriate year for addition .. 6306 
clnr procff necessary .. 6305 
extent of additicm (fiends on facts .. 6305 
illustrations, s. 69A 6306 

section 69A analysed .. 6305 


UT RES MAGIS VALEAT QUAM PEREAT 
—, meaning of .. 5888 

vaudaung act 

—retrospective tqieration .. 5935 

VAUIXTY OF RETURN OF INCOME, ETC. IS. 292B) 
aecthm 292B cannot cover a case of noo-eerviM .. 6740 

VALUAHON 

fair maricet value, determfaiation of j^, separate *«—«*t«|] 

VALUATION OP PERQUIOTES 

—, departmental circulan .. 6015-6017 

VALUATION OF STOCK 

[See, "Method of aceotoufof^ 

VALUATION OFFICER 

refetcnce to—, when becomes invalid .. 6276 

VIRES 

constitutionality of a retrospective statute .. 5934 
—of section 2(14)(i20 .. 5898 

paragraphs 2 and 4 of Pcvm No. 10 pfeeoribing a timollmit for its flUng are 
uUfO vires 6002 

cap: it v-7—62 
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WIKES—Contd. 

partial integration of net agricultural income with non-agricultural income for 
rate purposes, intra vires .. 5969 

pre-1985 Explanation 2 to section 139(8), held not ultra vires .. 6430, 6451 
provisions of section 14(1) of Uie Hindu Succession Act, 1956, are not violative 
of Articles 14 and 15(1) 5909 

provisions of s. 40A(3) not ultra vires .. 6196 

provisions of section 43B not ultra vires .. 6223 
provisions of section 44AB not unconstitutional .. 6226 

provisions of s. 64(1) are intra vires .. 6283 

provisions of section 220(2) are not ultra vires .. 6605 

provisions of section 222 not unconstitutional .. 6609 
provisions of section 369-1 not ultra vires .. 6688 
section 10 of the CDS Act is not unconstitutional .. 6773 

section 171 is not ultra vires .. 6537 

tax on capital gains arisng from agricultural lands, constitutionality .. 6233 
the vires of a legal provision cannot be challenged in a reference .. 6664 

VOLUNTARY RETIREMENT 

compensation received by public sector employees on—, exemption in respect of, 
s. lO(lOC) .. 5976 

VOLUNTARY CONTRIBUTIONS RECEIVED BY A CHARITABLE TRUST 
pre-1972-amended s. 12 .. 6002, 6003 


WIDELY-HELD COMPANY 

[See, "Company in which the public are substantially interested’] 

WIUUL ATTEMPT TO EVADE TAX [S. 276q 

pendency of assessment/reassessment proceedings does not act as a bar 6725 
pendency of proceedings before the Settlement Commission acts as a bar 
.. 6725 

provisions explained .. 6724 

WINNINGS FROM LOTTERY 
[See, "Lottery ihconte"] 

WITHDRAWAL OF DEVELOPMENT REBATE 

asset sold or not, iUustratiw cases .. 6107, 6108 
no allowance possible if the asset is sold prior to assessment .. 6107 
possible if the reserve is utilised for non-permissible purposes .. 6107 

WITHDRAWAL OF EXEMPTION IN RESPECT OF CAPITAL GAINS IN CER¬ 
TAIN CASES [S. 47A] 

departmental circular exjdaining the provisions of s. 47A .. 6250 

WOULD-BE WIFE 

trust for the benefit of— .. 5991 

WRIT 

a singk writ petition in reiqpeet of several assessment years, sriiether possible 
..6641 

delay, when fatal .. 6641 
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milT—Contd. 

existence of an adequate alternative remedy, whether a bar to writ petition 
.. 6641 

Hi^ Court, in disposing a writ petition, must pass a speaking order .. 6641 

principles of estoppel and res judicata may have application in case of writ 
decisions .. 6458 
proper High Court .. 6640 

writ petition challenging Uie validity of a levy, grant of stay of recovery 
.. 6642 

writ was held maintainable .. 6640 

WRITTEN DOWN VALUE [S. 43(6)] 

depreciation actually allowed, meaning of, in s. 43 (6) (6) 6222 

—, importance of .. 6222 

initial dbspreciation, whether to 'be included in 'depreciation actually allowed* 
.. 6222 

legislative amendments to s. 43(6) .. 6221 

—^to be ascertained in Indian currency .. 6222 

WRONGFUL POSSESSION 

mesne profits awarded by court for—, held revenue receipt .. 3J48 









